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THE  REPORTER  DIGEST. 

VOLUMES  I^  XVII.  — 1876-1884. 


ABANDONMENT. 

Necet$ary  Act.  To  constitute  an  abandonment  of  a  right  secared  there 
most  be  a  clear,  unequirocal,  and  decisive  act  showing  a  determination  in 
the  individual  not  to  have  a  benefit  which  is  designed  for  him.  Dawson 
T.  Dmiel,  U.  S.  C.  C.  vii.  457. 

ABATEMENT. 

L    DSATH  OP  PaKTT.  III.     ItltAL   ACTIOKS. 

n.  Akothbb  Aoth>m  pskdino.         IV.   Flkadiico,  ErtDBNOB,  AND  Pbaoticb. 

1.  Nitisanee  —  Benefit     Actions  on  the  case  for  damages  caused  hj   I.  Death  ot 
the  erection  of  a  mill-dam  and  ponding  of  water,  whereby  injury  is  done   P""?'- 

to  plaintiff's  plantation,  and  to  the  hesdth  of  his  family,  and  medical  ex- 
penses incurred,  do  not  abate  on  the  death  of  the  plaintiff,  but  survive  to 
the  administrator,  who  should  be  made  a  party  plaintiff  on  motion,  if  the 
declarations  allege  facts  which  show  that  the  defendant  derived  benefit 
from  the  tort  with  which  he  is  charged.  Ellington  v.  Bennett,  Ga.  L  869 ; 
50  Ga.  9. 

2.  Personal  Injuries — Louisiana  Statute.  At  common  law  injuries 
to  the  person  abate  by  death.  In  Louisiana  an  action  is  given  in  favor 
of  the  minor  children  and  widow,  and*  in  default  thereof  to  the  parent 
sarviving.  But  a  creditor  is  not  within  the  statute.  Ins.  Co.  v.  Brame, 
8.  C.  U.  S.  V.  197  ;  95  U.  S.  759. 

3.  Ibid.  —  Ohio  Statute.  The  right  to  commence  an  action  for  wrong- 
folly  causing  death  (Act  of  March  25,  1851)  abates  by  the  death  of  the 
wrong-doer.     SusseU  v.  Sunhury,  Ohio,  xiii.  121 ;  87  Ohio  St.  372. 

4.  Arbitration  pending.    The  pendency  of  an  arbitration  is  not  a  valid   II.  Another  Ac- 
plea  ill  abatement.     State  v.  Jenkins,  N.  J.  vii.  596  ;  11  Vroom.  '«»"  penJing- 

5.  Earlier  Attachment.  An  earlier  attachment  in  a  foreign  state  will 
not  support  a  plea  in  abatement.  The  defendant  may  have  a  contin- 
oanoe  of  the  action,  or  the  judgment  against  him  may  be  formed  to  pro- 
tect him  against  a  second  demand  for  the  del>t.  Lynch  v.  Ins.  Co. 
U.  8.  C.  C.  xvi.  455. 

6.  Action  in  Foreign  Stiite — Corporation  dissolved.  Where  a  foreign 
corporation  has  been  legally  dissolved  in  the  state  which  created  it.  the 
dissolntion  may  be  pleaded  in  abatement  of  an  action '  brought  against 
it  in  another  state.     £u.  Co.  v.  Qoode,  Tex.  xvii.  27. 

7.  Counter- CUtitn  in  Former  Action.  Where  in  an  action  a  plea  in 
abatement  was  filed,  alleging  that  in  a  former  action  a  counter-claim  iar 
the  same  cause  of  action  was  pleaded,  and  after  the  cause  was  noticed  for 
bearing  an  order  was  obtained  allowing  the  withdrawal  of  the  counter- 
claim on  the  former  action :  Held,  that  the  plea  was  good,  and  the  order 
waa  nut  sufficient  to  defeat  the  plea.    Demand  v.  Orary,  U.  S.  C.  C.  ix.  541. 

8.  TSeo  Defendants.  Abatement  as  to  one  defendant  summoned  orig- 
inally does  not  entitle  another  defendant  summoned  by  a  counterpart 
summons  to  an  abatement  on  motion.     Stephens  v.  Gilbert,  Tenn.  iii.  1. 
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2  ABATEMENT— ACCORD  AND  SATISFACTION. 

9.  Ditconlinuanee  ofFirtt  Action.  Where  the  record  shows  apparent 
good  faith,  and  that  the  first  suit  was  discoutinned  before  the  defendant 
is  called  on  to  plead,  a  second  suit  cannot  be  deemed  vexatious,  and  can- 
not, therefore,  be  abated  by  the  pendency  of  a  prior  suit  when  it  was 
commenced.     Leavett  v.  Moore,  Md.  xi.  1 23 ;  54  Md.  618. 

10.  Action  in  State  Court.  An  action  in  a  state  court  can  be  pleaded  in 
abatement  of  an  action  in  a  federal  court  in  the  same  district.  Brookt  t. 
MilU  County,  U.  S.  C.  C.  i.  25. 

ill.  Seal  Ac-  11.  Postettory  Action.     Taking  possession  of  demanded  premises  does 

'"""'  not  abate  an  action  for  possession.     Hebrew  Church  v.  Adamt,  Mass.  iL 

593 ;  121  Mass.  257. 
IV.  Pleading,         12.  Adjournment  on  Condition.    The  court  may  require,  and  counsel 
E^draoe,  and     f^^^y  stipulate  as  a  condition  for  the  adjournment  of  a  cause,  that  it  shall 

not  abate  in  the  event  of  the  death  of  a  party.     Cox  v.  R.  S.  Co.  N.  T. 

i.  1  ;  68  N.  Y.  414. 

13.  Cerlaiitty  of  Plea.  The  rule  that  pleas  in  abatement  must  be 
framed  with  the  greatest  certainty  of  averment  does  not  require  courts 
in  their  construction  of  them  to  deny  to  the  language  used  its  ordinary 
import.     Draper  v.  Moriarty,  Conn.  vii.  715  ;  45  Conn.  476. 

14.  Defective  Plea.  A  plea  in  abatement  is  not  defective  in  form  be- 
cause it  prays  judgment  of  the  declaration  as  weU  as  the  writ.     Ibid, 

15.  £Uerf$t  of  Magittrate —  Burden  of  Proof.  On  a  plea  in  abate- 
ment, alleging  the  interest  of  the  magistrate  before  whom  an  action  is 
retnrnable,  and  a  traverse  by  the  plaintiff,  the  burden  is  upon  the  defend- 
ant to  show  the  existence  of  the  alleged  interest.  Betlowt  v.  Murray, 
Maine,  iv.  77 ;  66  Maine,  199. 

1 6.  Want  of  Service  upon  Cknlefendant.  A  defendant  on  whom  ser- 
vice has  been  made  in  an  action  founded  on  contract  can  plead  in  abate- 
ment the  want  of  service  upon  a  co-defendant     Ibid. 

ACCORD  AND  SATISFACTION. 

1.  Agreement  —  Secret  Belief.  Where  a  person  gives  his  signature 
and  outward  assent  to  the  terms  of  an  agreement  as  known  to  be  under- 
stood  by  the  other  party,  the  act  of  setting  up  a  secret  belief  to  nullify 
the  contract  so  understood,  after  it  has  been  executed,  cannot  well  be  dis- 
tinguished in  principle  from  that  species  of  fraud  known  as  the  "tuppre*- 
tio  reri."    BuU  v.  Bull,  Conn.  Hi.  673 ;  43  Conn.  455. 

2.  Bond — Confederate  Debt.  Payment  of  a  bond  given  after  the 
late  rebellion  in  settlement  of  a  cou  federate  debt,  where  the  legal  rights 
of  the  parties  were  uncertain,  will  be  enforced.  Milner  v.  Connelly,  Va. 
iU.  385. 

S.  Debt  —  Compotition.  To  the  general  rule  that  payment  of  part  of 
a  liquidated  and  ascertained  debt  is  not,  though  pud  and  received  as  sucb, 
a  satisfaction  of  the  whole  debt,  there  is  an  exception  where  the  partial 
payment  is  made  in  pursuance  of  an  agreement  between  the  debtor 
and  any  number  of  his  creditors  for  a  composition.  Paneoatt  v.  Valen- 
tine, Minn.  ii.  657. 

4.  Ibid.  —  Contideration.  It  is  a  well-settled  rule  that  an  agreement 
not  supported  by  a  consideration  for  a  creditor  to  receive  a  less  sum  than 
the  whole  will  not  discharge  the  debt.  J^tnet  v.  Squyers,  Tex.  iv.  537  ; 
45  Tex.  382. 

5.  Failure  to  realize.  The  mere  failure  of  the  creditor  to  derive  any 
benefits  from  property  after  its  delivery  and  acceptance  by  him  in  full 
discharge  of  bis  demand  will  not  deprive  the  debtor  of  the  benefit  of  the 
accord  and  satisfaction.     Overton  v.  Cannon,  Tex.  viL  411. 

6.  Of  Litigation.  A  distinction  exists  between  a  compromise  of  a 
matter  in  suit  and  of  one  not  in  suit.  Sanford  v.  Ihixford,  Mich.  i.  50  ; 
82  Mich.  313. 
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ACCORD  AND  SATISFACTION  —  ACCOUNT  STATED. 

7.  New  PromUe  with  Seettritg.  An  agreement  between  debtor  and 
creditor  hj  which  the  creditor  takes  for  bis  debt  a  new  promise  for  a 
smaller  secured  som,  upon  the  new  promise  being  executed  and  tendered 
with  the  bond  to  be  given,  b  an  accord  nnd  satisfaction.  Whittitt  y.  Ciby- 
ton,  Colo.  xiL  487. 

6.  One  Note  far  Another.  The  delivery  of  one  note  as  the  considera- 
tion for  another  is  binding,  and  may  lie  pleaded  as  an  accord  and  satis- 
faction.    Bank  V.  Mocker,  Ky.  xiii.  273. 

9.  Note —  Payment  of  Note.  If  one  party  famishes  another  one  thou- 
sand dollars  in  money,  and  such  other  gives  him  his  note  therefor,  with 
the  understanding  that  the  payor  shall  procure  third  parties  to  assign  to 
himself  certain  Hens  on  land  claimed  by  the  payee,  which  liens  the  payor 
shall  hold  for  the  benefit  of  the  payee,  in  satisfaction  of  the  note,  the 
agreement  amounts  to  an  accord  and  satisfaction,  and  is  a  payment  of  the 
note.     TreadwM  v.  Himmelmann.  Gal.  i.  369  ;  50  CaL  9. 

10.  Parol  Evidence  to  change  Agreement.  When  a  receipt  given  at  a 
time  of  settlement  is  not  only  a  receipt,  bat  also  embraces  the  terms  of 
settlement,  it  cannot  be  altered  or  changed  by  parol  evidence  any  more 
thau  any  other  written  agreement.  Lanet  v.  Squyert,  Tex.  iv.  537 ;  45 
Tex.  382. 

11.  Payment  —  Notice.  Where  a  laborer  has  been  in  the  habit  of 
working  for  the  government  twelve  hours  a  day  at  a  compensation  of 
$2.50  per  day,  and  in  answer  to  his  request  is  informed  that  if  he 
wishes  to  remain  in  the  service  he  must  continue  to  work  twelve  hours 
per  day,  and  receives  his  pay  accordingly,  he  cannot  afterwards  recover 
for  the  addiUonal  time  over  eight  hours  as  a  day's  labor.  Oi  S.  v.  Af{tr- 
Hn,  S.  C.  U.  S.  iv.  67 ;  94  U.  S.  400. 

12.  Jbid.  — Other  OonsidereUion.  While  it  is  a  general  rule  that  the 
paymeut  in  money  of  a  less  sum  than  an  entire  liquidated  debt,  though 
agreed  by  the  creditor  to  be  in  full  of  the  debt,  is  not  a  good  accord  and 
satisfaction,  yet  the  rule  will  not  be  applied  where  any  other  consider- 
ation for  the  creditor's  agreement,  even  though  slight,  can  be  found. 
Mitchell  V.  Wheaton,  Conn.  ix.  142;  46  Conn.  315. 

13.  ^d.  —  Claim  for  Personal  Injury.  Unliquidated  damages  for  a 
personal  injury  will  be  satisfied  by  a  payment  on  the  claim,  there  being 
no  agreement  that  the  payment  was  in  whole  or  in  part  satisfaction. 
Ninkk  V.  S.  R.  Co.  Minn.  xvii.  468. 

14.  JUd.  —  Glm'rn  for  Personal  Property.  Where  there  is  an  un- 
liquidated daim  for  personal  property,  any  sum  of  money,  however 
sinall,  agreed  upon  by  the  parties  for  that  purpose,  will  constitute  a  good 
accord  and  satisfaction.     BuU  v.  BuU,  Conn.  iiL  673  ;  43  Conn.  455. 

15.  Tender  of  Salitfaclion.  An  accord  is  not  a  bar  without  satisfac- 
tion, and  a  tender  of  satisfaction  is  not  sufficient ;  it  must  be  accepted  or 
received  to  bind  the  creditor.    Pettig  v.  Say,  R.  I.  ix.  68 ;  1 2  R.  I.  334. 

16.  Under  Protest  — Defence  reserved.  It  is  not  a  settlement  when 
that  which  a  party  gives  is  given  under  protest  that  it  is  not  payable,  and 
with  an  understanding  that  he  reserves  his  defence  to  it.  Jenniton  y. 
Stone,  Mich.  i.  251 ;  33  Mich.  99. 

ACCOUNT  STATED. 

1.  Generally.  An  account  stated  is  an  agreement  between  persons 
who  have  had  previous  transactions,  fixing  the  amount  due  with  respect 
to  them.     Bacarino  v.  Pallotti,  Coon.  xiv.  554 ;  49  Conn.  86. 

2.  Aeguieteenee.  Where  an  account  has  been  stated  between  the  par- 
ties, and  there  is  no  dissent  in  a  reasonable  time,  it  will  be  presumed  that 
the  account  is  correct.     Hatokint  v.  Long,  N.  C.  iii.  863 ;  74  N.  C.  781. 

3.  Jbid.  —  Balance  dtie.  Where  there  is  a  well-defined  difference  be- 
tween two  parties  to  a  transaction  and  an  account  is  rendered  by  one  to 
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ACCOUNT  STATED— ACTIONS. 

the  other  showing  a  balAiioe  due  him,  to  which  no  objection  is  made  at 
the  time  of  its  deliverj,  no  admission  of  its  correctness  u  to  be  drawn 
from  the  silence  of  the  party  receiving  it.  QtUnoof  v.  White,  N.  Y.  i. 
168;  63N.  Y.370. 

4.  Mnlire  Demand.  An  account  ia  an  entire  demand  unless  the  oourse 
or  nature  of  the  dealings  between  the  parties,  or  the  mode  of  keeping  it, 
indicate  a  contrary  intention.  Corey  y.  Miller,  R.  I.  viii.  698 ;  12  R.  I. 
337. 

5.  JEitoppeL  Where  no  estoppel  can  be  raised  open  an  aocoanting 
there  is  not  an  account  stated.  WAcuion  v.  Andereoit,  Mion.  ziL  752; 
28  Minn.  301. 

6.  Further  Aecotenting  —  Fraud.  The  balance  of  an  account  stated 
is  a  debt,  and  it  cannot  be  reexamined  to  ascertain  the  items,  unless  for 
alleged  fraud  or  mistake.  Hawkint  v.  Long,  N.  C.  iii.  858 ;  74  N.  C. 
781.     Suttle  V.  Doggttt,  lb.  xvi.  440. 

7.  On  Orders.  There  is  an  account  stated  where  a  merchant  has  ftir- 
nished  goods  to  workmen  on  orders  from  their  employer,  and  has  received 
payment  from  the  employer  on  presenting  the  orders,  the  amount  being 
deducted  from  the  wages  of  the  workingmen.  BuU  v.  Brockway,  Mich, 
xiv.  403  ;  48  Mich.  523. 

8.  Original  Traruaetion.  In  an  action  upon  an  account  stated  only, 
the  nature  of  the  original  transaction  out  of  which  the  acknowledgment 
of  indebtedness  grew  is  immuterial.  Albreeht  v.  Giet,  Mich.  ii.  66 ;  38 
Mich.  389.     Sand  v.  Wright,  Mass.  x.  807 ;  129  Mass.  50. 

ACTIONS. 

1.  Oiml  or  Criminal  Artion  —  Ditehnrging  Apprentice.  An  action 
for  the  discharge  of  an  apprentice  from  service  because  of  personal  abuse 
or  neglect  is  a  dvil  action.  Fenn  v.  Bancroft,  Conn.  zv.  621 ;  49  Conn. 
216. 

2.  Attachment —  Summnnt.  The  summons  in  garnishment  is  process. 
Middleton  Paper  Co.  v.  Rock  Siver  Paper  Co.  U.  S.  C.  C.  xvii.  427. 

3.  Compotition  in  Bankruptcy  —  Payment  or  Tender —  Waiver.  Where 
the  amount  of  a  composition  in  bankruptcy  has  not  been  paid  or  tendered 
to  tbe  creditor,  and  he  has  not  waived  such  payment  or  tender,  he  may 
bring  an  action  to  recover  any  claim  he  may  have.  Pierce  v.  Oilkey, 
Mass.  vi.  242 ;  124  Mass.  300. 

4.  Far  Death  —  Limitotion.  An  action  for  damsges  caused  by  the 
killing  of  a  human  being  is  limited  in  favor  of  the  widow  and  minor  heirs 
to  tlie  right  of  action  which  the  deceased  would  have  had,  had  he  sur- 
vived the  injury.      Vndenburg  v.  Rehan,  La.  xii.  688;  38  La.  An.  627. 

5.  Denial  of  Bight.  A  man  cannot  be  damnified  by  being  deprived 
of  doing  that  which  he  has  no  right  to  do.  Jennison  v.  Stone,  Mich.  i. 
251 ;  33  Mich.  99. 

6.  EUclion  —  Repugnant  Facte.  The  principle  that  a  person  having 
different  remedies  may  pursue  all  of  them  at  the  same  time  until  he  ob- 
tains satisfaction,  has  no  application  where  tbe  essential  facts  on  wliich 
the  different  remedies  depend  are  repugnant.  Turner  v.  Davit,  Conn, 
xiii.  491 ;  48  Conn.  897. 

7.  At  Law  on  Decree  in  Equity.  In  Maryland  an  action  at  law  will 
not  He  to  recover  a  sum  of  money  decreed  to  be  paid  by  a  court  of  eq- 
uity within  the  same  jurisdiction.  An  a«^ion,  however,  will  lie  upon  a 
decree  made  in  another  state.     Boyle  v.  Schtndd,  Md.  zi.  266. 

8.  Fraudulent  Purpose  not  executed.  There  can  be  no  ri^^ts  lost  or 
acquired  by  a  fraudulent  purpose  which  is  not  executed,  the  transaction 
being  cancelled.    Davidson  v.  Dwyer,  Iowa,  xvii.  363. 

9.  Instrument  providing /or  PaymcTUs  by  "  Mutual  Arrangement."  An 
action  brought  upon  an  instrument,  the  payment  of  which,  by  its  terms, 
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is  to  be  "  matually  arraDged,"  is  premature,  in  the  absenoe  of  evidenoe 
of  such  mutual  arraiigemeut     McAfee  v.  Fither,  Cal.  xviL  39. 

10.  PeH€dty.  A  suit  to  recover  a  penalty  ia  a  dvil  suit.  Tovm  of 
Partridge  v.  Sttgder,  lU.  ii.  281 :  78  IlL  519.  PlatUviOe  t.  BM,  Wis. 
Ti414;  43  Wis.  488. 

11.  £eleau  —  Fraud.  Where  the  signature  to  a  release  of  any  claim 
for  damages  has  been  procured  upon  the  representadon  that  the  agree- 
ment is  for  a  different  matter,  the  money  received  is  not  to  be  returned 
before  the  action  shall  proceed.  Miiiim  v.  B,  H.  Co.  Mass.  viii.  363; 
126  Mass.  86. 

12.  Statute  —  Penalty.  Any  violation  of  a  statute  or  disregard  of  a 
statutory  duty,  by  which  another  goffers  pecuniary  loss,  gives  to  the  in- 
jured party  a  right  of  action  for  the  injury  sustained,  although  a  penalty 
is  attached  to  the  violatioa  of  the  statute.  B.  R.  Co.  v.  Sl«in»r,  Ala. 
iz.39;  61  Ala.  559. 

13.  Survived.  An  action  for  an  injury  from  the  negligent  and  reck- 
less use  of  a  pistol  does  not  survive.  Anderton  v.  Arnold^t  Ex'x,  Ky. 
xiL49. 

1 4.  Ibid.  —  Affoifist  OJtcers  of  Oorporation  —  Report — PotoAy.  An 
action  against  officers  for  failing  to  file  reports  of  the  condition  of  a  oor- 
poration  is  for  a  penalty,  and  does  not  survive.  MitduU  v.  HeUshkiu, 
Conn.  xii.  684 ;  48  Conn.  9. 

ADMIRALTY. 

I.  JUBISDICTIOV.  VIII.   PlBADINO. 

II.  DBMUaRAOK.  IX.  Etidenob. 

IIL   GliNUUL  AVBBJLOB.  X.  PsACTICB. 

IV.  LiBSS.  XI.   EXECVTIOV. 

V.  Nboliobhcb.  XII.  Appeal. 

VI.    ItsCLAMATION.  XIIL   CiOSTS. 

VII.  Pbocbss. 

1.  Ooltition  on  Oancd.    Admiralty  has  jurisdiction  over  a  suit  in  rem   !•  JorikUctioii. 
for  damages  for  a  collision  between  canal-boats  in  a  canal  in  a  state,  the 

boats  being  bound  to  points  within  the  state.     £t  re  Pet.  of  Boyer,  S.  C. 
U.  S.  xviL  194. 

2.  Contract —  7b  repair  Ve$seL  A  contract  to  repair  a  vessel  is  a 
maritinEie  contract,  and  may  be  enforced  in  admiralty.  Tlu  Miza  Laid, 
U.  S.C.  C.  L27;  8  Dill.  519. 

3.  Foreign  Vetiek  —  OolUtion  on  Waters  not  ici/hin  the  United  Statet. 
The  admiralty  courts  of  the  United  States  have  jurisdiction  in  the  case  of 
a  collision  of  foreign  vessels  of  different  nationalities,  occurring  on  the 
high  seas,  without  the  territorial  jurisdiction  of  the  United  States.  I%e 
Luna  V.  ITu  Belgenland,  U.  S.  C.  C.  xiii.  6. 

4.  Limitation  of  Liabiiily —  Steam  PUature  Taeht,  A  steam  pleas- 
ure yacht,  running  in  and  out  of  the  port  of  Detroit,  is  to  be  treated  as  a 
barge,  within  the  exception  in  §  4289,  Itev.  Stat.,  and  her  owners  are 
not  entitled  to  the  benefit  of  the  provisions  for  limitation  of  liability. 
ne  Mamie,  U.  S.  C.  C.  ziL  451. 

5.  Pilotage.  Claims  for  pilotage  are  wiihin  admiralty  jurisdiction. 
iSe  parte  Bamtr,  S.  C.  U.  S.  xiiL  419  j  104  U.  S.  620. 

6.  PoUce-Bocd.  A  police-boat  cannot  be  proceeded  against  for  the 
debt  of  a  town  without  the  consent  of  the  proper  authorities.  The  Pro- 
lector,  U.  S.  &  C.  xvii.  776. 

7.  JUd,  —  Coterminous  States.  Where  two  coterminous  states  are 
situated  upon  the  same  navigable  waters,  which  do  not,  however,  form  a 
boundary  between  them,  each  has  a  concurrent  but  not  an  exclusive 
jurisdiction  over  said  waters,  and  a  vessel  bound  to  a  port  in  one  state 
may  lawfully  employ  to  take  it  thither  a  pilot  licensed  under  the  laws  of 
the  other,  and  the  pilot  may  perform  such  service  notwithstanding  a  law 
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11.  OenraiTage. 


III.  GenenI 
Average. 


IT.  Liens. 


of  the  first  state  making  such  an  act  a  penal  offence.     Ohamben  t.  T%e 
CSimene,  U.  S.  C.  C.  xiii.  744. 

8.  Seizuru  —  Fact  and  Plaet  of  Seizure.  In  cases  of  seizure,  juris- 
diction depends  upon  the  fact  and  place  of  seizure.  U.  S.  t.  One  Raft 
of  Timber,  D.  S.  C.  C.  xiv.  612. 

9.  Mid.  —  On  Land.  The  admiralty  jarisdiction  of  district  courts  ex- 
tends only  to  seizures  on  navigable  waters,  and  not  to  seizures  on  land. 
U.  S.  V.  iP/ncAMter,  S.  C.  U.  8.  viii.  486 ;  99  U.  S.  872. 

10.  Storage  ^-  Of  Saib  and  OvtjU.  The  storage  on  shore  of  the  sails 
and  outfit  of  a  vessel  is  not  a  maritime  service  or  claim,  and  is  not  there- 
fore a  subject  of  admiralty  jurisdiction,  either  by  action  in  rem  or  in  per^ 
eonanu    Hubbard  v.  Roach,  U.  S.  C.  C.  ix.  772. 

11.  Waget  —  Foreign  Ship  —  Protest  of  Oontul.  In  an  action  for 
wages  and  wnMigful  dismissal  brought  by  persons  domiciled  in  England 
against  a  foreign  ship,  in  which  they  had  served  under  articles  signed  in 
a  port  of  the  country  to  which  the  ship  belonged,  in  which  action  im- 
prisonment, haixlship,  and  ill-treatment  were  alleged,  the  court  refused  to 
interfere  with  the  discretion  of  the  judge  lielow  in  declining  to  exercise 
jurisdiction  against  the  protest  of  the  consul,  which  alleged  that,  by  the 
law  of  the  country  to  which  the  ship  belonged,  all  disputes  relating  to 
the  ship,  or  claims  against  the  owner  or  master,  were  to  be  referred  to 
and  decided  by  the  tribunals  or  consuls  of  that  country.  The  Leon  XIIL 
Ct.  of  Appeal,  xvi.  414. 

12.  Demurrage  —  Delay —  Custom  of  Port.  A  notice  to  a  consignee 
fixing  a  time  for  the  discharge  of  a  cargo  will  not  avoid  the  custom  of  a 
port  that  the  vessel  must  take  her  turn  where  there  are  vessels  ahead  of 
her,  and  there  is  no  unreasonable  delay.  Bacon  v.  Trcmsportation  Co. 
U.  S.  C.  C.  X.  391. 

13.  Express  Stipulation.  An  express  stipulation  for  demurrage  is  not 
necessary  to  entitle  the  owner  of  a  vessel  to  compensation  for  her  unnec- 
essary or  improper  detention.     Ibid. 

14.  Sacrifice — Common  PeriL  Where  a  ship  and  its  cargo  are  in 
peril,  anything  which,  although  in  imminent  danger  of  destruction  in 
common  with  the  ship  and  cargo,  is  selected  to  be  cast  away  to  save 
them,  is  properly  said  to  have  been  sacrificed  for  their  safety,  and  its 
loss  is  to  be  compensated  upon  general  average.  Oibsone  v.  Paper  Co. 
U.  S.  C.  C.  xiv.  644. 

15.  Lockage.  A  claim  for  lockage  on  a  public  navigable  river  is  a 
subject  of  maritime  right  and  cognizable  in  admiralty.  Navigation  Co.  v. 
ne  Bob  ConneU,  U.  S.  C.  C.  ix.  507. 

16.  Ibid.  —  Lien.  Where  a  Poinsylvania  vessel  has  received  ser- 
vices of  lockage  within  the  limits  of  the  state,  there  being  no  lien  given 
by  statute  therefor,  a  libel  against  said  vessel  cannot  be  sustained  for  snch 
services.     Ibid. 

17.  Mortgage  —  Surplus  Proceeds.  Though  a  libel  on  a  mortgage  upon 
a  vessel  could  not  be  enforced  in  admiralty,  the  mortgagees,  by  petition 
for  the  surplus  proceeds,  may  have  them  applied  to  the  mortgage.  Tke 
Lotawana,  S.  C.  U.  S.  2  Am.  L.  T.  R.  290. 

18.  Statutory  Lien  for  "  Copper  Sheathing  "  —  Other  Material.  A  lien 
given  by  statute  to  the  vendors  of  copper  sheathing  is  not  to  be  extended 
inferentially  to  one  who  supplies  other  though  somewhat  similar  mate- 
rials, even  if  such  materials  are  usually  furnished  by  persons  engaged  in  the 
business  of  copper  sheathing.   Merchant  v.  ^i^  Odarilla,  Penu.  v.  444. 

19.  Supplies —  Charter-party.  Where  one  who  famishes  supplies  to 
a  steamship  in  a  foreign  port  might  by  due  diligence  have  learned  tliat 
the  agents  ordering  the  supplies  were  the  rharterers  and  not  authorized 
to  bind  the  steamer,  a  lien  will  not  be  upheld  against  the  steamship.  Coal 
Co.  y.  Steamsliip  Secret,  U.  S.  C.  C.  ix.  72. 
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80.  Ibid.  —  V«t$tl  in  Home  Port.  By  the  general  maritime  law  a 
lien  is  not  incident  to  materials,  supplies,  or  maritime  services  famished 
to  a  vessel  in  any  place  within  the  limits  of  the  state  to  which  the  vessel 
belongs.     Navigation  Go.  v.  The  Bob  OmvntHl,  U.  S.  C.  C.  ix.  d07. 

21.  Ihid.  —  Ibid.  —  Twdfth  Admiraity  Bule.  There  was  no  lien  for 
sapplies  in  the  home  port  before  the  change  in  the  12th  Admiralty 
Rule.     The  Lotawana,  S.  C.  U.  S.  2  Am.  L.  T.  R.  290. 

22.  Oid.  —  Ibid.  —  "  Neceuarie*  "  —  Twelfth  Rule.  The  term  "  nec- 
essaries," within  the  twelfth  rule,  means  those  things  which  directly  aid 
in  keeping  the  vessel  in  motion  for  the  purpose  of  receiving,  carrying,  and 
delivering  cargoes.     Hubbard  v.  Roach,  U.  S.  C.  C.  ix.  772. 

23.  Foreeloture  for  Repair*  —  State  Court.  A  state  court  has  not  jurist 
diction  to  foreclose  a  possessory  lien  for  repairs  and  sell  a  vessel.  TerriB 
V.  Schooner  R  F.  WooUey,  U.  S.  C.  &  x.  619 ;  18  Blatch.  344. 

24  Ibid.  — State  ^katiUe —  Chnittruetion,     The  court  will  follow  the     ' 
ruling  of  the  district  court  of  another  state  as  to  the  construction  of  a 
state  statute  giving  a  lieu.     While  v.  The  Oyntlna,  U.  S.  C.  C.  x.  232. 

25.  Ibid.  —  E^oreinff  State  Lient.  Liens  given  by  state  law  can  be 
enforced  in  admiralty.     Ibid. 

26.  Heath  by  Negligence.    The  death  of  a  human  being  upon  the  high  V.  NffclJe^nc*- 
seas,  or  waters  navigable  therefrom,  caused  by  negligence,  may  be  com- 
plained of  as  a  wrong  to  be  redressed  under  the  general  maritime  law. 

The  Harrisburg,  U.  S.  C.  C.  xv.  707. 

87.  Ibid.  —  Limitation.  In  an  action  for  negligence  causing  death 
upon  the  high  seas,  or  upon  waters  navigable  therefrom,  a  statute  of  lim- 
itations will  not  bar  a  suit  in  admiralty.     Ibid. 

28.  Hefective  Machinery.  A  libel  in  admiralty  will  lie  for  negligence 
for  injuries  suffered  by  the  giving  way  of  machinery  in  trimming  a  cargo 
of  grain  in  port.     Gerity  v.  The  Kate  Conn,  U.  S.  C.  C.  xiL  612.  ' 

29.  Injury — LtiJdag  OIL  A  visssel  is  liable  for  injury  to  freight 
from  leaking  petroleum  ;  such  an  injury  is  not  a  peril  of  the  sea.  The 
Ume  W.  Virden,  U.  8.  C.  C.  xii.  552;  19  Blatch.  840. 

30.  Steam  Tug  —  Grew  of  VeteeL  A  tug  which  has  abandoned  her 
tow  cannot  set  up  as  a  defence  the  insufficiency  of  the  crew  of  the  vessel 
to  manage  her  in  the  place  of  peril  in  which  she  was  left.  Kenah  v.  The 
Steam  Tug  John  Market,  Jr.  U.  S.  C.  C.  xiv.  646. 

81.  Ikmd.  The  security  given  by  the  claimant  of  property  seized  in 
admiralty  or  in  maritime  oases  takes  the  place  of  the  property  released, 
which  cannot  be  reclaimed  except  for  fraud,  misrepresentation,  or  an 
improvident  granting  of  the  order  of  release.  United  State*  v.  Ame$, 
8.  C.  U.  8.  vli.  705 ;  99  U.  8.  593. 

82.  Final  Judgment.  There  cannot  be  a  recall  of  the  property  after 
final  judgment  against  the  sureties  in  admiralty.     Ibid. 

33.  Jurisdiction.  The  authority  to  recall  the  property  exists  only  in 
the  district  court  or  the  circuit  court  in  admiralty.     Aid. 

34  Arrest  of  Vessel  after  Voyage  begun  —  Validity.    The  arrest  of  a  VII.  PmoeM. 
vessf  1  after  her  voyage  has  commenced  is  ill^al,  and  will  be  discharged. 
Bofjesson  v.  Oarllirg  (1st  appeal),  H.  of  Lords,  vii.  284  ;  L.  R.  3  App. 
Cas.  1316. 

35.  Arrestment  attached  to  Mast —  Responsibility  of  Master.  Semite, 
that  if,  in  such  case,  tlie  vessel  is  hoarded,  the  arrestment  may  be  made 
known  and  served  to  affect  the  master  with  notice.     Ibid. 

36.  Arrest  of  Vessel  brought  back  by  Arrest  after  commencing  her  Voyage. 
The  arrest  of  a  vessel  which  has  been  brought  back  to  port  upon  arrest 
after  having  commenced  her  voyage,  tbe  libellants  in  the  second  arrest 
bavmg  acted  in  concert  with  those  who  caused  the  first  arrest,  is  illegal, 
and  will  he  discharged.  Borjfsson  v.  Oarlberg  (2d  Appeal),  H.  of 
Lords,  vii.  885 ;  L.  R.  3  App.  Cas.  1322. 


VI.  RecUms- 
tion. 
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VIII.  Pleadinc.       87.  Libtl — Incompatible  Remediet.    A  proceeding  in  r«m  and  one  in 

ptrtonam  cannot  be  united  in  the  same  libel.  Ferrii  v.  SUom  Tug  AUda. 
U.  S.  C.  C.  lui.  677. 

IX.  Evidence.         38.  Tender.     A  tender  in  admiralty  is  not  80  far  iMuding  on  the  re> 

gpondent  as  to  constitute  an  admission  of  a  certain  sum  due.  Lubber  v. 
Hchooner  N.  H.  Quimbi/,  U.  S.  C.  C.  viii.  806. 

V.  Practice.  39.  Appeal — Judgment — Suretiet.      Where  an  appeal  in  admiralty 

was  taken  from  the  district  to  the  circuit  court,  and  a  bond  given  in  a  case 
which  might  be  taken  to  the  supreme  court,  judgment  cannot  be  entered 
against  the  sureties  on  the  appeal  bond  until  ten  days  after  the  render* 
ing  of  the  decree.  Weeks  t.  I%e  Steamer  New  Orleane,  U.  S.  C  C. 
yiii.  743  ;  17  Blatch.  220. 

40.  Form  of  Libel.  Objections  to  defects  of  form  in  a  libel  must  be 
raised  by  special  exceptions  under  the  twenty-fourth  rule.  White  7. 
ne  O/nthia,  U.  S.  C.  C.  x.  232. 

XI.  Execution.  41.  In  suits  in  admiralty  in  rem  and  stipulations  entered,  with  bonds  on 
appeal,  neither  proceedings  supplementary  to  the  execution,  nor  sequestra- 
tion, nor  proceedings  iu  contempt  can  be  taken,  where  the  bonds  are  not 
discharged.     Phillips  v.  Steamboat  Blanche  Page,  U.  S.  C.  C.  vii.  820. 

XO.  Appeal  42.  Interest  on  Decree.     Interest  is  allowed  in  admiralty  on  the  full 

amount  of  the  decree  below,  which  includes  interest  and  costs.  It  is 
given  for  delay  in  satisfying  the  decree,  not  as  i>art  of  the  original  dam* 
ages.     Ball  V.  Winslow,  U.  S.  C.  C.  xvi.  712. 

XUI.  Costs.  43.  Appeal     When  the  whole  case  is  brought  up  the  appellate  court 

will  review  the  discretion  of  the  court  below,  as  to  costs.  Lubker  v. 
Schooner  N.  H.  Quimby,  U.  S.  C.  C.  viiL  806. 

44.  Intervenors  —  Summary  Judgment.  Intervenors  in  a  suit  in  ad- 
miralty CHUuot  be  held  liable  upon  a  stipulation  to  pay  all  costs  awarded 
against  them  by  the  final  decree,  when  the  final  decree  fails  to  award  costs 
gainst  them,  though  a  summary  judgment  against  them  is  afterwards 
ordered  by  the  court.      Willett  v.  TTie  Orient,  U.  S.  C.  C,  xii.  890. 

45.  Costs  after  Tender  —  Salvage.  The  libellant  cannot  receive  oosts 
accruing  after  the  date  of  the  tender,  and,  unless  there  are  circumstances 
otherwise  moving  the  court,  he  will  be  compelled  to  pay  the  costs  of  the 
respondent  incuired  after  said  date.  Lubker  v.  Schooner  N.  H.  Quimly, 
U.  S.  C.  C.  viii.  806. 

46.  Oross  Libels.  Where  there  are  cross  libds  and  both  vessels  are 
held  in  fault  and  the  damages  are  divided,  the  costs  of  the  district  court 
and  of  the  circuit  court  will  be  divided  equally  between  the  parties ;  but 
DO  interest  will  be  allowed.  Vanderbilt  v.  Reynolds,  Reynolds  y.  The 
North  Star,  D.  S.  C.  C.  vii.  528. 

47.  Salvage  —  On  Appeal.  On  appeal  to  increase  the  salvage  awarded 
in  the  Admiralty  Division,  oosts  will  be  given  to  the  successful  party. 
The  OOy  of  Berlin,  Ct  of  Appeal,  iv.  194 ;  25  Weekly  Rep. 

ADOPTION. 

1.  Heir —  Articles  fUed  after  Death  of  Adopting  Party.  Where  arta- 
cles  of  adoption  are  not  filed  until  after  the  death  of  the  adopting  party, 
the  adoption  is  incomplete  and  the  adopted  child  cannot  inherit  from  the 
decedent  T^ler  t.  Reynolds,  Iowa,  ix.  609  ;  58  Iowa,  146.  i^tearer  ▼. 
Weaver,  Iowa,  xii.  78  ;  66  Iowa,  578. 

2.  Ibid.  —  Intestate  Estate  in  another  Slate.  A  child  adopted  and  made 
an  heir  by  a  special  act  cannot,  in  another  state,  inherit  the  property 
coming  from  an  intestate  to  an  adopting  parent,  he  being  dead.  In  re 
Sanduands,  Iowa,  xv.  530. 

3.  Bid.  —  SfatiUe  if  another  State.  The  rights  of  inheritance  in  an 
adopted  child  under  the  law  of  Wisconsin  will  be  recognized  only  so  far 
as  they  are  not  inconsistent  with  the  law  of  descents  in  Illinois.  Keegan 
V.  Geraghty,  111.  xui.  12;  104  111.  26. 
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4  Bi  Penntt/leania.  Prior  to  the  Act  of  April  2,  1872,  a  child  oould 
be  adopted  iu  Peuusylrauia  ouly  by  virtue  of  a  decree  of  the  court  of 
cominoD  pleas.     Ballard  t.  Ward,  Pena.  viii.  569  ;  89  Peon.  St.  358. 

5.  Ibid.  —  Retroactive  Legidalion  —  Vetted  Rightt.  Though  the  Act 
of  April  2,  1872,  authorizing  adoption  by  deed,  is  retroactive,  yet  it  can^ 
not  so  far  make  effective  a  deed  of  adoption  as  to  divest  the  rights  of  the 
children  of  an  adopting  father.     Vnd. 

6.  Ibid.  —  Collateral  Inheritance  Tax,  An  act  of  the  legislature  de- 
daring  an  adopted  son  "  able  and  capable  to  take,  hold,  inherit,  and  trans- 
mit" all  and  every  estate  of  his  adopting  parents,  "to  all  intents  and 
purposes  as  if  he  were  a  child  bom  of  them  in  lawful  wedlock,"  does  not 
exempt  him  from  the  payment  of  collateral  inheritance  tax  upon  the  es- 
tate derived  by  will  from  one  of  his  adopting  parents.  Packard't  Appetd, 
Penn.  ix.  556. 

ADVERSE  POSSESSION. 

1.  Admini$trator't  Deed.  The  deed  of  an  administrator,  where  there 
has  been  no  report  of  sale,  or  payment  of  purchase-money,  or  confirma- 
tion of  sale,  will  not  give  such  color  of  title  as  will  support  a  claim  of 
adverse  possession.     Categ  v.  Morgan,  Ala.  xiii.  168  ;  67  Ala.  441. 

2.  Boundary.  If  a  grantee  exercised  title  beyond  his  deed,  it  ripened 
into  an  absolute  title  by  disseisin,  although  he  was  mistaken  as  to  the 
true  line.  Bitching$  v.  Morriton,  Maine,  xii.  727 ;  72  Maine,  831. 
Brown  v.  LeOe,  U.  S.  C.  C.  x.  88. 

3.  Ibid.  —  Dividing  Line  ficed.  If  two  coterminous  proprietors  es- 
tablish a  dividing  line,  and  actually  claim  and  occupy  the  land  on  each 
side  of  that  line  continuously  for  twenty  years,  such  possession  will  be 
adverse.  Boder  v.  Zeiee,  Wis.  vL  446 ;  Brown  v.  Leete,  U.  S.  C.  C. 
X.  38. 

4.  Ibid.  —  Error  in  Survey  —  New  Survey.  Where  the  possession 
has  originated  in  a  mistake  caused  by  a  survey  between  adjoining  owners, 
evidence  is  competent  tending  to  show  that  the  possessor  did  not  rely  on 
his  title  by  adverse  possession,  but  acquiesced  in  a  new  survey  wherein 
the  mistake  was  ^covered.  Bunce  v.  BidweU,  Mich.  z.  115;  43 
Mich.  442. 

5.  Collusion  —  Contract.  An  adverse  claimant  of  land,  who  by  colla- 
don  obtained  possession  from  an  assiguee  of  an  unfulfilled  contract  of  a 
sale  of  the  land,  took  no  better  or  higher  title  than  that  of  the  assignee. 
Bertram  v.  Cook,  Mich.  i.  167 ;  82  Mich.  518. 

6.  Corporate  Purpotet —  By  the  City  of  New  York.  Title  to  lands  by 
adverse  possession  may  be  acquired  by  the  city  of  New  York  for  corpo- 
rate purposes.     Sherman  v.  Katu,  N.  Y.  ziiL  348. 

7.  Againit  Co-Tenant.  There  must  be  an  actual,  continned,  visible,  no- 
torious, distinct,  and  hostile  possession  to  effect  an  ouster  of  a  co-tenant. 
Culver  V.  Rhodes,  N.  Y.  xiii.  405 ;  87  N.  Y.  848. 

8.  Deeds  —  Exercise  of  Rights.  The  exercise  of  the  general  rights  of 
property,  with  a  claim  of  title  under  deeds  against  a  party  out  of  posses- 
sion for  nearly  fifty  years,  whose  only  claim  is  upon  and  under  a  deed  of 
▼ery  recent  date,  are  conclusive  and  oontrolling,  and  establish  an  adverse 
possession  in  law.     Argoltinger  v.  Vines,  N.  Y.  xi.  576 ;  82  N.  Y.  308. 

9.  Exscution.  Land  held  in  adverse  possession  cannot  be  taken  in 
execution  and  sold  by  the  sheriff.  Campbell  v.  Iron  Works,  B.  I.  ix.  189 ; 
12  R.  I.  452. 

10.  Slatvtory  Fence — Temporary  Removal  for  Safety.  It  is  a  sufficient 
compliance  wiUi  the  statute  regulating  claims  by  adverse  possession,  that 
a  fence  on  the  sea-shore,  which  was  removed  during  the  winter  to  prevent 
its  loss  by  storms,  was  restored  when  that  danger  bad  passed.  East 
Hampton  v.  Kirk,  K  Y.  xii.  308. 
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10  ADVERSE  POSSESSION. 

1 1.  Litnitatiotu  upon  Fortehturet.  The  doctrine  of  adverse  possession 
has  no  application  to  the  question  of  limitations  to  actions  for  the  {ore- 
closure  of  a  moitgage.     Bimie  v.  Main,  Ark.  vL  742. 

12.  Former  Highioay  —  Adjoining  Owner.  That  land  was  legally  a 
highway  woald  not  prevent  the  adverse  possession  running  against  the 
private  right  of  an  adjoining  owner.  Cody  v.  Fitz$immon*,  Conn.  xviL 
170. 

18.  Grantee  under  Fraudulent  Deed.  A  deed  of  conveyance  made  to 
defraud  creditors  does  not  per  se  clothe  the  grantee  with  sufficient  right 
to  uphold  a  claim  of  adverse  possession.  Janet  v.  Wilton,  Ala.  xiv.  716; 
69  Ala.  400. 

14.  ^  Grantor.  A  grantor  by  a  warranty  deed  may,  after  the  de- 
livery of  his  grant,  establish  an  adverse  possession,  and  his  covenant  of 
warranty  will  not  estop  him.     Sherman  v.  Katit,  N.  T.  xiii.  343. 

15.  &aim  of  Title  to  Improvetnentt.  Acts  and  declarations  of  the 
oocDpant  showing  a  claim  of  title  to  improvements,  only,  and  not  to  the 
land  itself,  will  not  give  him  title  to  the  land,  through  any  length  of  pos- 
session.    Davenport  v.  Sibring,  Iowa,  ix.  112;  52  Iowa,  364. 

16.  Final  Judgment  in  Administration.  Where  land  was  assigned 
by  a  final  judgment  in  administration  proceedings  to  defendant's  grantor, 
who  was  in  possession  claiming  by  descent,  such  possession  cannot  be 
considered  adverse  under  §  6,  c.  117,  B.  S.  1858.  Melia  y.  Simmons, 
Wis.  vii.  283  ;  45  Wis.  334. 

17.  Land  Patents  —  Equities.  In  land  patents  where  both  parties 
have  equities,  unless  there  is  a  decided  preponderance,  the  legal  title  will 
prevail,  the  patent  having  been  fairly  obtained.  Johnson  t.  Eldridge, 
Tex.  vi.  849  ;  49  Tex.  507. 

18.  Againtt  Landlord —  Taxet  and  Attetsmentt.  One  assuming  the 
payment  of  all  taxes  and  assessments  cannot  set  up  a  tax  dtle  against 
the  landlord.     Bertram  t.  Cook,  Uich.  i.  167 ;  32  Mich.  518. 

19.  Ibid. —  Ute  and  Occupation.  A  party  cannot  assert  rights  in 
land  adverse  to  another,  under  whom  he  claims  as  tenant  R.  R.  Co.  t. 
Harlow,  Mich.  vi.  780 ;  37  Mich.  554 

20.  Legitlative  Control.  A  title  by  adverse  possession  cannot  be 
taken  away  by  legislative  action.  Sharp  v.  Blackinship,  Cal.  xiii.  9 ;  59 
Cal.  288. 

21.  Marriage  with  Mortgagor's  Widow  —  Estoppel.  One  who  mar- 
ries the  widow  of  a  mortgagor,  and  enters  upon  possession  of  the  land 
under  an  adverse  title,  is  not  estopped  by  bis  marriage  from  disputing 
the  mortgage.     Gorton  v.  Roach,  Mich.  xii.  180. 

22.  Occupation  of  Part  of  Tract.  The  occupancy  of  part  of  tract 
nnder  a  conveyance  and  a  claim  of  title  to  the  whole  tract  will  establish 
an  adverse  possession  to  the  entire  tract.  Schneider  v.  Bottch,  111.  ix. 
174 ;  90  111.  577. 

23.  Original  Meritt.  Actual  and  open  occupation  of  land,  with  claim 
of  title,  for  the  period  prescribed  by  the  statute  of  limitations,  confers 
title  upon  the  occupant  without  reference  to  the  original  merits  of  the 
controversy.     Creekmur  v.  Creekmur,  Va.  xii.  62. 

24.  Pottetsion  —  Constructive  Pottetiion.  Where  the  deeds  of  A. 
and  B.  cover  the  territory  in  dispute,  and  B.  is  in  actual  possession,  un- 
der color  of  title,  of  a  part  of  the  lappage  inclosed  under  fence,  he  is  con- 
structively in  possession  of  the  uninclosed  part ;  but  where  the  adverse 
claimant  enters  upon  the  part  outside  of  the  indosure,  under  a  claim  of 
title,  and  exercises  repeated  acts  of  ownership  over  it,  for  the  purposes 
for  which  the  land  is  susceptible,  the  continuity  of  such  constructive  pos- 
session is  destroyed,  and  B.'8  claim  to  the  uninclosed  part  defeated. 
Howell  V.  Me  Oraeken,  N.  C.  xvi.  56. 

25.  Ibid.  —  Expecting   Coneeyance.    A  party   taking  possession   of 
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laod  under  a  contract  of  sale,  and  in  expectation  of  a  coDveyance,  does 
not  hold  adversely.  Potts  v.  Coleman,  Ala.  xi.  663  ;  67  Ala.  221.  Fur- 
long V.  Garrett,  Wis.  vi.  851  ;  4  Wis.  111.  Harral  v.  Leverty,  Conn, 
xvi.  744. 

26.  Ibid. — Bjf  Grantor.  A  grantor  is  not  deemed  to  have  adverse 
possession  against  his  grantee  or  those  deriving  title  from  him.  McNeil 
T.  Jordan,  Kan.  xv.  83 ;  28  Kan.  7. 

27.  Ibid.  —  Under  True  Owner.  Where  there  has  existed  a  privity, 
and  possession-  was  taken  or  held  under  the  true  owner,  the  assertion  of 
adverse  right  must  be  brought  home  to  the  knowledge  of  the  owner,  be- 
fore any  foundation  is  laid  for  the  operation  of  the  statute.  Creekmur  v. 
Oreekmur,  Va.  xiL  62. 

28.  Preemptor — Decition  of  Land  Department.  Adverse  possession 
may  be  shown  against  a  preemptor  who  has  obtained  a  decision  in  bis 
favor  in  a  contest  before  the  Land  Department  of  the  United  States. 
Conktn  v.  Quinby,  CaL  iii.  826;  51  Cal.  412. 

29.  Recorded  Deed  to  an  undivided  Portion.  A  recorded  deed  of  a 
portion  of  an  undivided  interest  in  a  tract  of  land  is  not  sufficient,  under 
the  statute,  to  ground  a  claim  to  adverse  possession  to  the  entire  tract. 
JekHn  V.  Paeehal,  Tex.  v.  249  ;  48  Tex.  147. 

SO.  Tacking.  The  possession  of  a  life-tenant  will  be  tacked  to  that  of 
the  grantee  where  in  the  deed  the  remainder-man  and  the  life-tenant 
united  to  convey.     Hanton  v.  Johnson,  Md.  xvii.  789. 

31.  Tenant  for  Life — Heirs  —  Invalid  WilL  One  claiming  under  a 
will  as  tenant  for  life  holds  adversely  to  the  heirs  at  law.     Ibid.. 

32.  Title  in  Trustee.  The  open,  known,  and  exclusive  possession  of 
premises  by  a  tenant  is  constructive  notice  of  his  landlord's  equitable 
title  as  against  a  purchaser  from  one  holding  the  legal  title  in  trust  for 
such  lan£ord.     Oonlee  v.  MsDowell,  Neb.  xviL  680. 

33.  TransXeree  of  a  Settler's  Certificate.  The  grantee  of  the  holder 
of  a  settler's  certificate,  the  settler's  duties  having  been  performed,  ac- 
quires a  title  to  the  settler's  lot  deeded  to  him,  after  and  by  twenty  years' 
open,  notorious,  and  exclusive  occupation  of  the  same  under  a  recorded 
deed.     HifteUey  t.  Haines,  Maine,  vii.  431 ;  69  Maine,  76. 

34  Tax  (Meetor's  Deed — No  Proof  of  Authority  to  selL  A  tax  col- 
lector's deed  of  lands  sold  for  payment  of  taxes,  without  proof  of  his  au- 
thority to  sell,  may  constitute  a  claim  and  color  of  title  —  the  element  of 
an  adverse  possession.    Ladd  v.  Dubroka,  Ala.  vii.  232 ;  61  Ala.  25. 

35.  Unprobated  Will — Proof  of  Title.  A  will  not  probated  is  not 
competent  to  prove  title  to  real  property ;  but  it  is  admissible  in  connec- 
tion with  proof  of  adverse  possession.  Petit  v.  Black,  Neb.  xv.  90 ;  13 
Neb.  142. 

AaSNCY. 

I.  lam  Rsi^TfOR.  IV.  Rights  or  Prixcipals. 

IL  ScoPK  OF  Adthobitt.  V.  Rbspomsibiutibs  of  Aoekts. 

IIL  LiABiLiTiKS  or  Frihcipai.8.  VI.  Rights    axd    CoiipaitSATioK     or 

AOBNTS. 

1.  Aliens —  War.     Alien  enemies  cannot,  pending  hostilities,  create  I.TheBelatton. 
between  themselves  the  relation  of  principal  and  agent.     Smalts  Adm'r 

r.  Lumpkin's  Ex'rs,  Va.  t.  252 ;  28  Gratt.  832. 

2.  Construction  —  Written  Appointment.  The  authority  of  an  agent 
appointed  in  writing  must  be  construed  from  the  instrument  itself. 
iKOormiek  v.  JiusA,  Tex.  xvii.  540. 

8.  Of  Corporation.  The  manager  of  an  incorporated  association  who 
is  a  stranger  to  the  consideration,  except  through  his  office,  cannot  sue 
in  his  own  name  upon  a  contract  made  with  him  as  manager  for  his  dis- 
doaed  principals,  although  by  the  contract  itself  the  manager  was  ex- 
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pretsly  aathorised  to  sne  upon  it.     Comer  v.  Irwin,  Exch.  iii.  97 ;  Ir. 
Eep.  10  C.  L.  S.  854. 

4.  Evidence  —  AgenSt  Deelaratioiu.  An  agent's  decliiratioDS,  accom- 
pany iug  an  act,  are  not  admissible  to  prove  hia  authority,  unless  the 
agency  be  first  shown  aliunde.  Gilbert  t.  Jamu,  N.  C.  zir.  730 ;  86 
N.  C.  244 

5.  Ihid.  —  Parol  Proof  hy  Affent  —  Acts  done.  It  is  competent  to 
prove  a  parol  agency,  its  nature  and  scope,  by  the  testimony  of  the  al- 
leged agent ;  and  the  acts  done  by  such  agent  may  also  be  shown  by  him 
where  he  testifies  that  the  acts  were  done  at  the  request  and  by  the  au- 
thority of  the  principaL     Coudet  v.  Burnt,  Kan.  xv.  109  ;  28  Kan.  32. 

6.  Ratification  —  Acquiescence  —  Single  Act.  A  single  act  of  an 
agent,  and  a  recoguitiou  of  it  by  the  principal,  may  be  so  unequivocal, 
and  of  so  positive  and  comprehensive  a  diaracter,  as  to  place  the  author- 
ity of  the  agent  to  do  similar  acts  for  the  principal  beyond  any  qnestion. 
Wilcox  v.  R.  R.  Co.  Minn.  v.  114;  24  Minn.  269. 

7.  Ibid.  —  Ibid.  Ratification  of  an  unauthorized  act  is  as  binding  as 
an  original  authority.     Manuf.  Co.  v.  Shiley,  Neb.  xvii.  371. 

8.  Ibid.  —  Evidence  —  Expenditure  of  Borrowed  Money.  Evidence 
that  money  borrowed  by  an  agent  without  authority  of  his  principal 
was  expended  in  the  business  of  the  principal  and  to  his  advantage  is 
proper  as  bearing  upon  the  question  of  ratification  by  the  principaL  Breed 
v.  Bank,  Colo.  xv.  103. 

9.  Ibid.  —  Written  Lease.  Where  a  lease  must  be  in  writing  the  rati- 
fication of  one  made  by  an  unauthorized  person  must  be  in  writing.  Judd 
T.  Arnold,  Minn.  xviL  628. 

10.  Ibid. —  Payment  retained.  Where  an  agent,  without  authority, 
accepts  a  deed  of  land  to  his  principal  as  a  payment  on  a  debt  due  the 
principal,  a  retention  by  the  latter  of  the  title  is  a  ratification  of  the  act. 
Mies  V.  Ogden,  Wis.  xiiL  800. 

1 1.  md.  —  Promotion  of  Agent.  The  promotion  of  the  agent  is  com- 
petent evidence  tending  to  show  ratification.  Bau  v.  R.  R.  Co.  Wis. 
T.  85  ;  42  Wis.  654. 

12.  Ibid.  —  Silence.  The  failure  of  the  principal  to  disavow  acts  of 
his  agent  within  a  reasonable  time  after  notice  will  authorize  the  jury  to 
find  a  ratification.     Mining  Co.  v.  Batik,  S.  C.  U.  S.  v.  225. 

13.  Ibid.  —  Act*  of  Sub-Agent  and  Clerk — Jury.  Whether  the  prin- 
cipal ratified  the  acts  of  a  sulx-agent,  or  whether  his  clerk  or  agent  were 
by  him  instructed  to  write  to  such  sub-agent,  is  a  question  for  the  jury. 
laeCormiek  v.  Butk,  Tex.  xviL  540. 

14.  Ibid —  Warranty.  The  receipt  of  the  purchase-money  by  the 
principal  will  not,  of  itself,  have  the  eSect  of  ratifying  a  warranty  given 
by  the  agent.      Herring  v.  Skaggs,  Ala.  viii.  300  ;  62  Ala.  180. 

15.  iSakeholder.  The  relation  between  the  depositor  in  a  wager  and 
a  stakeholder  is  that  of  principal  and  agent.  Hampden  v.  Walsh,  Q.  B. 
Div.  L  189. 

16.  Ibid.  — 8  and  9  Viet.  e.  109.  The  statute  of  8  and  9  "Vict  c.  109 
does  not  apply  to  an  action  brought  by  a  depositor  in  a  wager  against  a 
stakeholder  for  money  paid  over  after  his  notice  to  the  other  depositor. 
Ibid. 

17.  Sub-Agents.  The  relation  between  an  iwent  and  his  sub-agent  is 
that  of  principal  and  agent.  PowneU  v.  Bair,  Penn.  i.  1 ;  78  Penn.  St. 
403. 

18.  Wife  made  Agent.  Where  a  husband  gave  a  note  to  hu  wife  and 
told  her  to  collect  it  he  makes  her  his  agent.  Engmann  v.  Unmets  Est. 
Wis.  xvii.  575. 

n.  Scope  of  19.   General  Power —  TVader.     A  trader  who  employs  his  son  as  a 

Anthonty.         general  agent  to  buy  and  sell  is  liound  by  his  dealings  in  trade.  T/turier 
T.  Anderson,  111.  vi.  583 ;   88  111.  167. 
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20.  Arduteei — Superintendence  —  Sxlra  Work.  An  arohit«ot  to  sn- 
perinteud  cannot  bind  the  owner  for  extra  work.  Starkweather  v.  Good- 
man, Conn.  xii.  775 ;  48  Conn.  101. 

21.  BSmployment  of  Attorney  at  Law  —  Collection  of  Judgment  —  Die- 
puted  Title.     See  Lee  v.  Rogert,  U.  8.  C.  C.  1  Am.  L.  T.  R.  218. 

22.  fecial  Authority  —  Notice.  Where  au  agent  is  acting  under 
Bpecial  aathority,  whether  written  or  verbal,  a  party  dealing  with  him  is 
bound  at  his  peril  to  inquire  into  the  nature  and  extent  of  the  agent's 
authority,  and  to  understand  the  legal  effect  of  it  Ine.  Go.  v.  Poe,  Md. 
ix.  442 ;  53  Md.  28. 

23.  3id.  —  With  of  Principal  in  Writing  —  Command.  Where  written 
aathority  is  given  to  a  special  agent,  the  unqualified  expression  therein  of 
a  wish  by  the  principal,  relating  to  the  subject-matter  of  the  aathority, 
amounts  to  a  positive  command  to,  or  requirement  of  the  agent.     Ibid. 

24.  Authority  of  Bookkeeper  to  pledge  Credit  for  Third  Party.  A  book- 
keeper, left  in  charge  of  the  business,  cannot  pledge  his  employer's  credit, 
or  make  him  liable  for  the  debts  of  a  third  party.  Buppee  t.  Edwards, 
Mich.  xvii.  625. 

25.  Order  to  buy  to  fiH  Contract  —  Settlement.  A  request  to  his 
commission  merchant  to  buy  grain  to  fill  his  order  to  a  third  person  will 
not  bind  the  principal  for  the  payment  of  differenoes  to  sooh  party.  God- 
man  V.  MeixteU,  Ind.  iii.  320 ;  53  Ind.  1 1 . 

26.  To  CcUect  —  Delivery  of  BUU  of  Lading  to  Acceptor.  It  is  not 
a  breach  of  duty  in  an  agent,  for  collection,  to  deliver  to  the  acceptor  of 
drafto  bills  of  lading  attached  to  the  drafts.  Bank  v.  Bank,  S.  C.  U.  S. 
L  2 ;  91U.  S.  92. 

27.  3id.  —  To  take  Ordere.  Independent  of  usage,  the  fact  that  one 
is  an  agent  to  take  orders  for  goods  does  not  authorize  him  to  receive  pay- 
ment for  the  goods.  Janney  v.  Boyd,  Minn.  xv.  723;  80  Minn.  819.  MC' 
Kendley  v.  Dunham,  Wis.  xv.  127  ;  55  Wis.  515. 

28.  Ibid  —  Part  ofDeit.  Aathority  to  receive  the  whole  of  a  debt 
embraces  power  to  reoeive  a  part.  WJtdan  v.  ReiUy,  Mo.  ii.  120  ;  61  Mo. 
566. 

29.  ih'</.  —  To  tell  for  Note.  Authority  given  to  an  agent  to  sell 
property,  and  take  a  note  for  it  in  the  name  of  the  principal,  does  not 
iaclnde  authority  to  receiTe  payment.     Draper  v.  Rice,  Iowa,  xi.  370. 

80.  Ibid.  —  Maturity  of  Debt.  An  agent  to  receive  payment  of  an  ob- 
ligation is  not  authorized  to  receive  it  before  maturity.  SmilA  y.  Kidd; 
Smith  V.  McKimtey,  N.  T.  iii  193;  68  N.  Y.  130. 

81.  Ibid.  —  Mortgage.  The  fact  of  the  possession  of  a  note  and  deed 
of  trust  by  an  attorney  to  whom  they  are  intrusted  is,  presumptively, 
enough  to  aathorize  payment  to  the  possessor.  Whelan  v.  ReiUy,  Mo.  li. 
129  :  61  Ma  565. 

82.  Ibid.  —  Ibid.  —  Receiving  Intereit.  An  auth(Mity  in  an  attorney 
to  receive  the  interest  on  a  mortgage  will  not  justify  an  inference  that 
he  may  receive  the  principal,  unless  he  has  the  bond  and  mortgage  in  his 
poseessioa.  Smith  v.  Kiddf  Smith  v.  McKinney,  ilL  193;  68  N.  T. 
130. 

83.  Ibid.  —  Ibid.  —  Investing  Money.  That  an  attorney  has  received 
the  principal  of  mortgages  and  reinvested  the  sums  in  other  mortgages 
subsequent  to  the  disputed  payment  of  another  mortgage  will  not  raise 
the  iofereaoe  that  he  was  authorized  to  receive  the  principal  thereof. 
H>id. 

34.  Ibid.  —  Travelling  Salesman  —  Collection  of  Debt.  A  "  travelling 
salesman  "  m*y  make  a  contract  by  which  the  payment  for  the  goods 
may  be  made  to  him  at  some  future  time.  If  his  principals  desire  that 
the  payment  shall  be  made  to  them  directly,  they  must  give  dear  notice 
theraof.    Putnam  v.  Moore,  Ohio,  ziL  648. 
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85.  Oontraet  —  Seal  added  to  Signature.  An  nnautborized  seal  added 
by  an  agent  to  his  signatare  may  be  rejected  as  a  separable  excess  of  ao- 
tbority,  and  tbe  agreement  may  stand  as  a  simple  contract.  Thomas  T. 
JoAgn,  Minn.  xvi.  81. 

36.  Death  —  Interett  in  Agent.  The  terms  of  an  agency  were  that  tbe 
agent  should  sell  tbe  goods  and  ont  of  the  proceeds  pay  certain  lien  and 
other  claims,  and  apply  the  balance,  first  to  the  payment  of  certain  notes  he 
held  against  the  principal,  and  return  the  overplus  to  the  principal.  Held, 
that  the  power  was  not  extinguished  by  the  death  of  the  principal ;  that 
the  agent  had  a  right  to  sell  and  apply  the  proceeds  as  agreed,  and  to  pay 
his  own  notes  in  full,  even  though  the  estate  thereby  was  rendered  insol- 
vent.    Merry  v.  Lynch,  Maine,  ti.  896 ;  60  Maine,  94. 

37.  Duty — Preeumption.  The  presumptiou  that  an  agent  will  do 
what  it  is  his  duty  to  do,  having  no  personal  motive  or  interest  to  do  tbe 
contrary,  is  so  strong  that  the  law  does  not  allow  it  to  be  denied.  Bank 
V.  Chase,  Maine,  xi.  809  ;  76  Maine,  226. 

38.  Releating  mortgage  taken  in  his  own  name  by  due  authority.  See 
Cowles  T.  Burnt,  Kan.  xv.   109 ;  28  Kan.  32. 

39.  To  make  Note  —  To  pay  A'ote.  Authority  to  make  a  note  does 
not  include  authority  to  pay  it.     Luning  v.  Wise,  Cal.  xvii.  284. 

40.  Povfer  of  Attorney  —  Power  to  sell  and  convey  Lands.  A  power 
of  attorney  to  A.  in  order  that  he  may,  "  during  my  absence,  attend  to 
any  and  all  matters  and  things  wherein  I  may  have  any  interest  what- 
ever, either  direct,  remote,  or  implied,  to  sign  and  deliver  any  and  all 
papers  be  may  deem  proper  not  detrimental  to  my  interest,  to  receive 
and  receipt  for  all  moneys  due  me,  to  sue  and  be  sued,  to  pay  debts  he 
may  think  1  justly  owe  from  any  funds  of  mine  in  his  possession,  to 
draw  on  G.  db  Co.  for  balance  of  funds  due  me,"  etc,  does  not  confer 
upon  the  attorney  the  power  to  sell  and  convey  lands.  MiteheU  v.  Balr 
deras,  Tex.  ix.  526. 

41.  Ibid. —  To  sign  Papers.  A  power  of  attorney,  authorizing  the 
agent  to  sign  the  principal's  name  to  any  paper  or  papers,  notes,  etc., 
does  not  justify  tbe  signing  of  such  documents  for  purposes  outside  of 
the  principal's  business.  Safe  Deposit  and  Trust  Co,  v.  Abbott,  N.  J.  xv. 
91 ;  15  Vroom,  257. 

42.  To  Sell.  An  agent  to  sell  has  power  to  do  what  is  usual  in  efFect- 
ing  such  salee.     Herring  v.  Skaggs,  Ala.  viii.  300;  62  Ala.  180. 

43.  Ibid.  —  Credit.  Authority  to  an  agent  to  sell  does  not  carry  with 
it  authority  to  sell  on  credit,  unless  such  is  the  usage  of  trade.  Burks  v. 
Hubbard,  Ala.  xiv.  237. 

44.  Ibid.  —  Pledge  —  Payment.  An  agent  to  sell  only  may  sell  ac- 
cording to  the  usual  mode  of  dealing  in  that  business,  in  the  absence  of 
particular  instructions,  but  has  no  right  to  pledge,  barter,  or  exchange  the 
property  of  his  principal  for  his  individual  indebtedness.  Payments 
should  be  made  to  him  in  the  ordinary  modes  of  business.  Manuf.  Oo. 
V.  Givan,  Mo.  iv.  26 ;  65  Mo.  89. 

45.  To  Sell  and  CoUect  —  Release.  Evidence  tending  to  show  that 
"  A.  was  an  agent  for  the  plaintiff  in  selling  safes,  exchanging  safes,  and 
collecting  notes  "  is  no  evidence  of  authority  to  release  a  debt  contracted 
in  the  course  of  such  business.  Herring  v.  HoUendorf,  N.  C.  iii.  289 ;  74 
N.  C.  586. 

46.  Ibid. —  Warranty.  A  special  agent,  authorized  to  sell  a  horse,  is 
not  thereby  authorized  to  give  a  warranty  on  behalf  of  his  principal. 
Oooley  V.  Perrine,  N.  J.  ix.  478;  12  Vroom,  832. 

47.  Ibid.  —  Rid.  —  Verbal  Authority.  One  authorized  to  sell  a  horse, 
the  owner  stating  that  what  he  would  say  would  be  all  right,  had  author- 
ity to  give  a  warranty,  and  his  admissions  and  declarations  made  in  the 
n^otiation  to  show  a  warranty  were  admissible.  Deming  y.  Chase,  Yt. 
iiL  65 ;  48  Yt  882. 
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48.  State  Agents  —  Authority.  A  state  is  not  bound  by  the  act  of  its 
agents  unless  they  are  manifestly  acting  within  the  scope  of  their  author- 
ity.    Bancroft  v.  2'hayer,  U.  S.  C.  C.  viii.  39. 

49.  Und.  —  State  Officer  —  Batification  by  Legitlature.  The  agent 
of  a  state  exceeded  bis  authority  in  selling  and  delivering  the  property 
of  his  principal,  and  in  taking  a  note  therefor  from  the  purchaser.  Held, 
that  the  legislature  of  the  state  might,  by  statute  duly  enacted  for  that 
purpose,  and  in  the  absence  of  any  constitutional  prohibition,  ratify  the 
acts  of  the  agent  as  aforesaid,  and  might  enforce  payment  of  the  note  as 
an  individual  might.  Wisconsin  v.  Torinus,  Minn.  viii.  Ill;  26  Minn. 
166. 

50.  Subteription*  cancelkd  or  transferred  by  Canvassers.  An  agent 
for  subscriptions,  or  a  canvasser  of  books,  has  no  right  to  cancel  subscrip- 
tions, or  to  transfer  them  to  another  party.  Stoddart  v.  Warren,  U.  S.  C.  C. 
vii.  517. 

51 .  Agreement  not  to  sue.  The  agreement  not  to  sue  made  by  an  agent 
has  the  same  effect  as  if  it  were  maae  by  the  principal.  Reed  v.  McKee, 
Iowa,  ii.  35  ;  42  Iowa,  689. 

52.  Specially.  The  rule  that  an  unnamed  and  unknown  principal  III.  Liabilitiaa 
shall  stand  liable  for  the  contract  of  his  agent  does  not  apply  to  a  de-  "'  Principal*, 
mise  under  seal.     Borcherling  v.  Katz,  N.  J.  xvii.  408. 

63.  Contract  —  Enforcement  —  Declarations.  A  person  seeking  to  en- 
force a  contract  made  by  his  agent  is  bound  by  his  declarations  made  at 
the  time,  although  be  exceeded  his  authority.  Keough  y.  Leslie,  Penn. 
xi.  187  ;  92  Penn.  St.  424. 

54.  Median.  In  a  contract  in  which  an  agent  does  not  disclose  his 
principal,  neither  can  compel  an  election  which  will  be  held.  lieymer  v. 
BonsalL,  Penn.  i.  75 ;  79  Penn.  St  298. 

55.  Ibid.  —  Knowledge  of  Vendor.  Where  goods  are  sold  to  a  person 
who  in  fact  is  the  agent  of  another,  but  the  seller  has  no  knowledge  of 
the  agency,  the  latter  may  elect  to  make  the  principal  his  debtor  on  his 
discovering  him.     MerriU  v.  Kenyan,  Conn.  xiii.  170  ;  48  Conn.  31 4. 

56.  Ibid.  —  Ibid.  —  Note  of  Agent.  Where  the  seller  takes  the  prom- 
issory note  of  the  buyer,  with  knowledge  that  be  is  an  agent,  but  with- 
out knowledge  who  is  the  principal,  he  is  not  thereby  debarred  from  elect- 
ing to  make  the  principal  his  debtor.     Ibid. 

57.  Fraud.  Where  money  of  a  principal  was  lent  by  his  agents,  and 
the  notes  of  the  borrower  were  secured  by  a  deposit  of  collaterals  which 
were  fraudulently  misappropriated  by  the  agents,  the  principal  is  respon- 
sible for  their  value.     Reynolds  v.  Witte,  S.  C.  x.  255  ;  13  S.  C.  5. 

58.  Ibid. —  Knowledge  of  Principal.  The  fraud  of  an  agent  will  be 
chai^eahle  to  the  principal  where  he  has  had  the  benefit  of  the  fraud, 
though  he  was  ignorant  of  it.  Presley  v.  Parker,  N.  H.  i.  649 ;  56  N. 
H.  409. 

59.  Rid.  —  Ibid.  The  false  representations  of  an  agent  as  to  the 
title  to  personal  property  will  not  render  the  principal  liable  unless  it  is 
shown  that  the  latter  authorized  the  sale.    lase  v.  Heins,  N.  T.  xiv.  695. 

60.  Bit^nd  and  Wife.  The  fact  that  a  wife  has  authorized  or  as- 
sented to  certain  acts  of  her  husband  with  respect  to  her  property,  will 
not  bind  her  to  every  act  affecting  her  property,  under  the  doctrine  of 
agency.     Brooke  v.  Barnes,  D.  C.  xi.  565. 

61.  Buurance  Money  —  Policy.  Where  an  agent  pays  over  insurance 
money  promptly  and  honestly,  though  the  policy  is  in  his  name,  any  com- 
plaint of  the  insurer  will  be  referred  to  the  principal.  Hooper  v.  Bob- 
inton,  S.  C.  U.  S.  vii.  609  ;  98  U  S.  628. 

62.  Lou  —  Instructions.  Where  an  agent  acting  in  good  faith  in  the 
course  of  his  employment  and  towards  the  attainment  of  an  end  directed 
\tj  his  prindpal,  incurs,  without  any  fault  of  his  own,  a  loss,  that  loss 
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miut  be  borne  by  hU  principal.    MaitUmd  t.  Martin,  Penn.  vL  &02 ;  86 
Penn.  Su  120. 

63.  Notice.  Notice,  received  prior  to  tbe  commencement  of  the  agency, 
doe*  not  affect  the  principal.  Bouteman  v.  Building  Asso.  Penn.  ii. 
117  ;  81  Penn.  St.  526. 

64.  Ibid.  —  Knowledge  of  Agent.  One  who  acts  by  an  agent  is  affected 
by  all  the  knowledge  tbe  agent  had  in  the  transaction.  BazeUon  t. 
Agate,  U.  S.  C.  C.  xL  559. 

65.  Ibid.  —  Ibid.  —  Character  of  Biuinen.  Where  an  agency  is  con- 
tinuous, and  concerned  with  a  business  made  up  of  a  series  of  transac- 
tions of  a  like  nature,  of  the  same  general  character,  the  knowledge  ao- 
qolred  by  the  agent  in  that  business  in  any  of  its  transactions  is  notice 
to  the  principal  which  will  affect  the  latter  in  any  of  such  transactions 
in  which  the  agent  is  engaged,  or  in  which  that  knowledge  is  material. 
Holcbn  V.  Bat3c,  N.  Y.  vi.  692 ;  72  N.  Y.  286. 

66.  Re$  Adjudicata.  Where  an  agent  in  a  transaction  is  sued  after 
the  termination  of  his  agency,  and  upon  the  trial  of  tbe  merits  the  issue 
is  determined  against  the  plaintiff,  the  principal,  though  not  a  party  to 
the  suit,  can  avail  himself  of  the  judgment  as  a  bar  in  an  action  by  the 
same  plaintiff  upon  the  same  cause  of  action.  Mining  Go.  v.  Mining  Co. 
U.  S.  C.  C.  X.  551. 

67.  Suit  bg  Principal — Equitie$.  Where  a  principal  sues  upon  a 
contract  made  with  an  agent  in  his  own  name,  the  defendant  may  have 
every  defence  he  would  have  against  the  agent.  Manuf.  Co.  v.  Fletcher, 
Md.  xvii.  557. 

68.  Tort  —  Malice  —  Damaget.  A  principal  is  liable  in  both  compen- 
satory and  punitive  damages  for  the  malicious  act  of  his  agent,  if  he  has 
authorized  the  act,  or  ratifies  it  without  having  authorized  it.  Ba$i  r. 
B.  R.  Co.  Wis.  V.  85 ;  42  Wis.  654. 

69.  Ibid.  —  Instruetioni.  A  principal  is  liable  for  the  tortious  act  of 
his  agent  where  he  proposes  to  use  severity  in  collection,  unless  he  gives 
his  agent  special  instructions  covering  the  wrong  done.  Caswell  v. 
Grots,  Mass.  4  Am.  L.  T.  R.  289. 

70.  Gonttruelive  Notice.  In  the  law  of  agency  the  doctrine  of  construo. 
live  notice  is  intended  to  shield  from  loss  an  innocent  party  only.  Stan- 
leg  V.  Chamberlain,  N.  J.  v.  309  ;  1 0  Vroom,  565. 

7 1.  General  Ageneg  —  Embezzlement  of  Suh- Agents  and  Emphgees.  A 
general  agent  at  a  fixed  commission  is  liable  for  the  money  collected  and 
embezzled  by  his  own  agents  and  emplovees.  WaUcer  v.  Spencer,  N.  Y. 
xii.  732  ;  86  N.  Y.  162. 

72.  Pagment  of  Monty  —  Agent's  Debts.  A  person  owing  money 
to  an  agent  knowing  him  to  be  an  agent  must  pay  in  such  a  manner  as 
to  facilitate  the  money's  reaching  the  principal's  hands,  and  cannot  pay  by 
a  settlement  of  accounts  between  himself  and  the  agent.  Semble,  that  an 
usage  of  the  London  Stock  Exchange  to  the  contrary  would  be  unrea- 
sonable and  could  not  be  upheld.  Pearson  v.  Scott,  Chan.  Div.  vi.  608 ; 
38  L.  T.  R.  N.  S.  709. 

73.  Stakeholder.  A  stakeholder  is  liable  for  the  money  deposited 
after  demand,  whether  paid  over  or  not.  Morgan  v.  Beaumont,  Mass.  iL 
447:  121  Mass.  7. 

74.  Act  of  Employees.  An  agent  acts  by  his  clerks  in  his  ofiice  per- 
forming the  duties  of  the  agency.     Allen  v.  Int.  Go.  N.  Y.  xii.  54. 

75.  Collecting  and  paying  over  Money  by  Illegal  Acts.  When  an  agent 
collects  money  under  an  illegal  statute,  by  threatened  seizure  of  goods,  no 
objection  or  protest  being  made,  and  pays  the  same  over  to  his  principal 
in  good  faith,  an  action  will  not  lie  against  him  for  the  recovery  of  the 
money.     Van  Buren  v.  Downing,  Wis.  iii.  257  ;  41  Wis.  122, 

76.  Contract  —  Disclosed  PrincipaL    When  an    agent  duly  author- 
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ized  acts  for  another,  who  is  named,  in  a  matter  in  which  he  has  no  per- 
sonal interest,  he  is  not  liable.  Tede  t.  Otis,  Maine,  iv.  25 ;  66  Maine, 
329. 

77.  Ibid.  —  Signature.  A  sold  note  as  follows :  "  Sold  to  yoa  on  ac- 
count of  J.  M.  &  Co.,  Valencia,  2,000  cases  of  oranges,"  signed  "  H.  M. 
&  Co.,"  without  any  addition.  Hdd,  not  to  bind  H.  M.  So  Co.,  the  agents 
who  signed.  Oadd  v.  Houghton,  Ct.  of  Appeal,  ii.  625 ;  1  Ezch.  Div. 
357. 

78.  Ibid.  —  Ibid.  It  is  not  necessary  that  the  agent  shoald  sign  "  as 
agent "  in  order  to  free  himself  from  liability  on  a  contract  made  by  him 
for  his  principal,  if  the  words  of  the  contract  plainly  show  that  the  prin- 
cipal, and  not  the  agent,  was  to  be  bound.     Ibid. 

79.  lUd.  —  Ibid.  —  Effect  of  Instrument.  "Agent"  affixed  to  a  sig- 
nature is,  primd  Jade,  descrtptio  persona,  and  does  not  determine  the 
character  of  the  maker  of  the  instrument.  Deering  v.  Thorn,  Minn.  ziii. 
757;  29  Minn.  120. 

80.  Misconduct  of  Employee.  Where  a  collection  is  in  the  control  of 
the  agent  he  is  liable  for  the  misconduct  of  one  employed  by  him.  Mor- 
gan V.  Tsner,  Penn.  iii.  355 ;  3  W.  N.  Cas.  398. 

81.  Excessive  Distress  by  Bailiff.  A  bailiS  is  responsible  to  the  land- 
lord for  damages  paid  by  him  for  an  excessive  distress.  Megson  v.  Ma- 
plHm,  Q.  B.  Div.  xvii.  576. 

82.  Benefits  derived.  Where  an  agent  assumes  to  act  for  his  principal 
without  his  knowledge,  all  benefits  to  be  derived  from  such  action  revert 
to  the  principal.     Smith  v.  Frost,  N.  Y.  iv.  369  ;  70  N.  Y.  65. 

83.  Collection  Agency  —  dross  Negligence  or  Default  of  Attorney. 
Where  the  contract  between  a  "  mercantile  agency  "  and  its  customer  is 
that  the  claim  deposited  for  collection  shall  be  transmitted  by  the  agency 
for  coUection  to  an  attorney  at  the  risk  of  the  customer,  the  agency,  in 
the  absence  of  fraud,  is  not  liable  for  the  acts  or  default  of  such  attorney, 
unless  it  was  guilty  of  gross  negligence  in  selecting  him.  Sanger  t.  Dun, 
Wis.  ix.  159;  47  Wis.  615.  Boover  v.  Wise,  S.  C.  U.  S.  i.  388;  91 
U.  S.  308. 

84.  Delivery  of  Property  to  Principal.  An  agent  in  using  his  own  name 
in  written  contracts  of  purchase  is  bound  to  deliver  the  property  to  his 
principal.    Johnson  v.  Brooks,  N.  Y.  ix.  282;  14  J.  &  Sp.  13. 

85.  Loss  of  Loans  or  Deposits,  An  agent  who  lends  or  deposits  money 
in  his  own  name,  except  by  the  principal's  consent,  assumes  all  rbk  of 
the  loss  of  money.     Sargeant  t.  Downey,  Wis.  x.  320  ;  49  Wis.  524. 

86.  Mistaken  Authority.  One  who,  though  not  having  in  fact  author- 
ity to  make  a  contract  as  agent,  yet  does  so  under  the  bond  fide  belief 
that  snch  authority  is  vested  in  him,  is  personally  liable  on  the  contract. 
Humphrey  v.  Jones,  Mo.  x.  599  ;  71  Mo.  62. 

87.  Negligence — Damages.  A  broker  is  liable  to  a  corporation,  or  to 
its  liquidator,  for  damages  resulting  from  an  unauthorized  subscription  for 
another.  Jte  The  National  Coffee  Palace  Co. ;  ex  parte  Panmure,  Ct. 
of  Appeal,  zriL  543. 

88.  Ibid.  —  Fraud.  Fraud  on  the  part  of  the  agent  is  not  necessary 
to  subject  him  to  an  action  for  neglecting  to  perform  a  duty  which  he 
has  undertaken.  Hoffman  v.  Livingston,  N.  Y.  ix.  754;  14  J.  &  Sp. 
552. 

89.  Jbid.  —  Loss  of  Money  —  Burden  of  Proof.  Where  an  action  is 
brought  against  an  agent  who,  having  received  money  to  be  carried  to 
hu  principal,  claims  that  the  money  is  lost,  the  burden  is  on  the  ^ent  to 
show  there  was  no  breach  of  duty  on  his  part.  Darling  v.  lounker, 
Ohio,  xiii.  588 ;  87  Ohio  St.  487. 

90.  Ibid.  —  Impaired  Security  on  Loan.  An  agent  who  had  money  to 
lend  is  liable,  in  negligence,  where  he  has  taken  oolhiteral  security  upon 
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which  there  is  a  lien  impairing  its  security,  though  the  principal  has  ac- 
cepted the  note  and  security,  and  brought  suit  thereon  against  the  debtor. 
Bank  v.  Bank,  Ky.  iv.  695, 

91.  Recovery  of  Stolen  Property  —  For  Damage  to  the  Property  re- 
tlored.  Where  persons  undertake  to  recover  stolen  property,  and  to  pay 
over  a  sum  of  money,  deposited  with  them  for  that  purpose,  to  those  re- 
turniug  the  stolen  property,  they  are  acting  as  simple  bailees  and  agents, 
and  are  not  liable  for  the  condition  of  the  property  recovered  unless 
there  is  evidence  of  bad  faith  on  their  part.  Mdridge  v.  Hill,  S.  C.  U.  S. 
vi.  513 ;  97  U.  S.  92. 

92.  Bevocation.  After  revocation  of  authority,  the  revocation  is  a 
perpetual  notice  to  the  agent  not  to  act  for  the  principal.  Ketty  v. 
Phelps,  Wis.  xvi.  95. 

93.  Sfdt- Agents  —  Responsibility  for  Sub-Agents.  An  agent  is  respon- 
sible to  his  principal  for  the  acts  of  his  8ul>«gent.  Masick  v.  Bank,  La. 
xvi.  110. 

94.  Undisclosed  Principal  —  Contract.  Where  a  person  in  executing 
a  contract  describes  himself  as  agent  without  disclosing  his  principal,  the 
contract  becomes  the  personal  obligation  of  the  maker.  Wing  v.  Glick, 
Iowa,  xii.  896. 

95.  Right  of  Principal  to  terminate  Agency.  A  contract  between  A. 
and  B.  that  B.  shall  be  A.'s  agent  for  a  term  of  years,  in  respect  of  the 
produce  of  certain  property  owned  by  A.,  does  not  prevent  A.  from  ter- 
minating the  contract  by  selling  the  property,  in  the  absence  of  a  slipn- 
lation  in  the  contract  forbidding  such  sale.  Rhodes  v.  Forwood,  H.  of 
Lords,  iii.  33  ;  L.  B.  1  App.  Cas.  256. 

VI.  Rights  and        96.  Advantages.     An  agent  cannot  exact  from  his  principal  any  ad- 
Coinpen!<ation     vantage  growing  out  of  a  contract  made  by  the  agent  in  bis  principal's 
Ageii  8.  name,  unless  the  principal  has  expressly  authorized  or  ratified  it,  with 

knowledge  that  such  advantage  would  accrue.  Vreeland  v.  Van  Mar- 
corn,  N.  J.  xiv.  729 ;  8  Stew.  680. 

97.  Benefit  from  Vendor.  An  agent,  for  purchase,  cannot  retiun 
property  acquired  by  the  bargain,  or  as  a  present  from  the  vendor,  in  con- 
sideration of  the  agent's  accomplishing,  or  accomplishing  in  a  particular 
way,  a  bargain  for  the  benefit  of  the  vendor.  McKay's  case,  Chan.  Div. 
ii.  23  ;  L.  R.  2  Chan.  Div.  1. 

98.  Commissions  from  both  Parties.  An  agent  cannot  take  commis- 
sions from  both  parties;  any  sum  he  receives  from  the  opposing  party 
is  received  for  the  benefit  of  his  principal.  Bates  v.  Vopeland,  D.  C. 
viii.  492. 

99.  Contract  —  Compensation  for  collecting  Alabama  Claim  —  Stat- 
ute.  A  contract  for  compensation  for  collecting  a  claim  before  the  Ala- 
bama Claims  Commission,  made  before  the  Treaty  of  Washington,  is  not 
affected  by  section  18  of  the  Act  (June  23, 1874),  providing  for  an  al- 
lowance to  the  counsellor  and  attorney  of  claimant.  Bachman  v.  Late- 
son,  S.  C.  U.  8.  xvii.  257. 

100.  Coupled  with  Interest  —  Death  of  Principal  Where  an  agency 
is  coupled  with  an  interest  it  does  not  terminate  (so  far  as  such  interest 
is  concerned)  with  the  death  of  the  principaL  Bennett  v.  Stoddard, 
Iowa,  xiv.  492 ;  58  Iowa,  654. 

101.  Purchaser — PrindpaVs  Property.  An  agent  having  control  of 
real  estate,  renting  it  out,  collecting  the  rents,  paying  taxes  and  insur- 
ance, and  with  power  to  sell,  cannot  himself  become  the  purchaser  of  the 
property  at  a  sale  under  a  mortgage  executed  by  his  principal.  Adams 
V.  Sayre,  Ala.  xiv.  262. 

102.  Ibid.  Where  the  nature  of  the  agency  has  given  the  agent  con- 
trol in  the  management  of  the  principal's  property  and  peculiar  opportu- 
nity for  knowing  its  condition  and  value,  a  purchase  of  it  by  the  agent 
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will  be  aroided  at  the  suit  of  the  principal,  unless  the  agent  make  it 
affirmatively  appear  that  the  transaction  was  fair,  and  that  he  imparted 
all  his  information  to  the  principal,  and  acted  uberrima  fide.  Cook  v. 
BerUn  MUl  Go.  Wis.  vi.  188 ;  43  Wis.  433. 

103.  Stakeholder  —  LiaMity  —  Notice.  The  authority  of  a  stake- 
holder to  pay  over  a  wager  can  be  revoked  only  on  distinct  notice.  Pat- 
terson V.  Clark,  Mass.  viiL  82;  126  Mass.  531. 

104.  Sub-Agent  —  Appointment.  Where  a  general  agent  of  a  life 
insnranoe  company,  a  part  of  whose  duty,  under  its  charter,  was  the  ap- 
pointment and  direction  of  sub-agents,  "  subject  to  the  approval  of  the 
officers  of  the  company,"  contracted  to  pay  one  of  them  a  fixed  sum  per 
month,  and  signed  such  contract  in  his  official  character,  Held,  that  the 
company  was  bound  thereby.  The  approval  of  its  officers  was  not  a 
condition  precedent  to  the  appointment  and  direction  of  sub-agents. 
1m.  Co.  y.  MaUard,  6a.  ii.  593 ;  57  Ga.  64. 

105.  Sub-Agentt — Compentation.  A  private  understanding  between 
the  principal  and  general  agent,  by  which  the  latter  was  himself  to  pay 
such  sub-agents  for  their  services,  would  not  bind  them  if  not  brought  to 
their  notice.    7mA  v.  Franhnan,  Neb.  v.  401 ;  6  Neb.  429. 

106.  Ibid.  —  Bnd.  The  provisions  of  the  charter  of  a  life  insur- 
ance company  are  binding  upon  its  sul>agent8 ;  but  to  bind  them  by  a 
private  contract  between  the  company  and  its  general  agent,  limiting  the 
power  of  the  latter  as  to  guarantying  salaries,  it  must  be  shown  that 
they  had  notice  thereof,     me.  Go.  v.  Mallard,  6a.  ii.  593  ;  57  Ga.  64. 

107.  Ibid. — Unditeloted  Principal — SeaL  Where  a  contract  not  under 
seal  is  made  with  an  agent  in  his  own  name  for  an  undisclosed  princi- 
pal, either  the  agent  or  the  principal  may  sue  upon  it.  Manuf.  Co.  v. 
Fletcher,  Md.  xvii.  557. 

ALIBNS. 

1.  Citizenship  —  Presumption.  Where  there  is  no  proof  that  an  alien 
has  become  a  citizen,  his  original  citizenship  is  presumed  to  continue. 
Bavenstein  v.  Lynham,  S.  C.  U.  S.  is.  265. 

2.  Descents  —  Alien  Wife  of  Naturalized  Citizen.  Congress  has 
power  to  ordain  that  the  unnaturalized  wife  of  a  citizen  shall  be  deemed 
ft  cilizeD,  capable  of  acquiring  land  by  descent  in  this  state.  Luhrs  v. 
£imer,  N.  T.  ix.  552. 

8.  £)id.  —  Brothers  and  Sisters — Common  Parent.  Where  the  de- 
scent cast  is  between  brothers  and  sisters,  that  their  father  is  an  alien  is 
of  no  consequence,  as  descent  between  brothers  and  sisters  is  immediate. 
Ibid. 

4.  Devise —  Vesting  Tide.  A  devise  to  A.  in  trust  for  B.,  an  alien,  a 
conveyance  to  be  made  to  B.  when  be  "  shall  become  duly  qualified,  ac- 
cording to  the  Acts  of  Congress  "  does  not  cfeate  a  condition  precedent 
to  title  vesting  in  B. ;  but  is  a  postponement  only  until  the  removal  of 
this  disability.     Snider  y.  Robertson,  S.  C.  vi.  766. 

6.  Beirs  —  Realizing  upon  Real  Estate  —  Limitation.  When  a  treaty 
secures  to  the  representatives  of  an  alien  the  proceeds  of  real  property, 
held  by  him,  to  be  realized  and  taken  away  under  the  statutes  of  the 
state,  unless  some  time  limiting  the  removal  is  declared,  there  will  be  no 
limit.     Ebvenstein  v.  Lynham,  S.  C.  U.  S.  iz.  265. 

6.  Income  of  Beneficiary.  That  a  beneficiary  under  a  will  is  an  alien 
does  not  incapacitate  him  from  receiving  the  income  of  an  estate.  Marks 
T.  MeGlynn,  N.  Y.  ziv.  504 


Digitized  byLjOOQlC 


20 


AMENDMENT—  ANNUITIES. 


AMBNDMBNT. 


rv.  Pbacticb. 
V.  Court  Rbcobm. 


I.  General 
Rules. 


II.  Process. 


III.  Pleadings. 


rv.  Practice. 


V.  Court  Rec- 
ords. 


I.  Gbnkbai.  Rulkb. 
IL  Pbocbs*. 

IIL  Pl.BiU>INOB. 

1.  Defendanft  Name.  The  substitution  of  another  defendant  is  not 
allowable  under  §  723,  N.  Y.  Code  of  Civ.  Pro.  Monitor  Milk  Pan  Co. 
V.  Remington  Agrictdtural  Works,  N.  Y.  xiv.  57. 

2.  Ditcretion.  —  Terms.  Uulimited  discretion  to  grant  amendments 
allowed  bj  law  gives  the  court  a  discretion  in  imposing  terms.  Bolster 
V.  C9iina,  Maine,  iv.  673 ;  67  Maine,  554. 

3.  Heir  —  As  Executor.  An  heir  may  amend  his  action,  ntme  pro 
tunc,  so  as  to  sue  as  executor.  Hines  v.  Rutherford,  Ga.  xii.  649 ;  67 
6a.  606. 

4.  Writ  of  Replevin.  A  writ  of  replevin,  omitting  the  words  *•  origi- 
nal writ "  b  defective,  and  maj  be  amended  on  terms.  Parker  y.  Palmer, 
R.I.  xu.  736;  13  R.  I.  359. 

5.  BiU  in  Equity  —  Demurrer  —  Rule  85.  After  demurrer  over- 
ruled under  the  35th  equity  rule  an  amendment  of  a  bill  in  equity  may 
be  made  on  terms.  Bank  v.  Carpenter,  S.  C.  U.  S.  ix.  800 ;  101  U.  S. 
567. 

6.  Declaration  —  Excessive  Distress  —  Denial  of  Tenancy.  In  an  ac- 
tion for  excessive  distress  the  narr.  cannot  be  amended  so  that  the  ten- 
ancy may  be  denied.     Royse  v.  May,  Penn.  x.  616. 

7.  Jiid.  —  Real  Parly.  The  declaration  may  be  amended  by  striking 
out  the  nominal  party,  and  if  a  legal  right  remains  in  the  usee,  the  action 
may  proceed  in  his  name.  Wilson  v.  Presbyterian  Church,  Ga.  ii.  881 ; 
56  Ga.  554. 

8.  ^d.  —  Reducing  Amount  claimed.  The  reduction  of  the  plaintiff's 
claim  will  be  allowed,  and  defendant  must  prove  surprise  to  adjourn  the 
case.     Fitzsimmons  v.  McEnemey,  N.  Y.  ix.  625. 

9.  Limit  —  TnaL  An  amendment  upon  the  trial,  short  of  chang^g 
the  nature  of  the  action  by  introducing  an  entirely  new  cause  of  action, 
is  allowable.      Eogg  v.  Edwards,  N.  Y.  ix.  252 ;  20  Hun,  00. 

10.  Petition —  Condemnation  of  Zjond —  General  Railroad  Act  of 
New  Tork.  An  amendment  of  a  petition  for  the  appointment  of  com- 
missioners to  appraise  lands  striking  out  the  proposal  to  make  a  draw- 
bridge is  beyond  the  right  to  amend  given  by  §  20  of  the  General  Bail- 
road  Act.    Mayer  v.  R.  R.  Co.  N.  Y.  xiv.  408. 

11.  Action  against  Sheriff — Answer  —  Reluming  Execution,  In  a 
suit  to  recover  against  a  sheriff  for  a  failure  to  return  an  execution  within 
sixty  days,  the  defendant,  on  the  trial,  may  amend  his  answer  to  show 
that  the  judgment  debtor  had  no  property ;  and  that  plaintiff's  attorneys 
had  directed  him  not  to  return  the  execution.  Bemheim  v.  Daggett,  N. 
Y.  ix.  587 ;   12  Abb.  N.  C.  816. 

12.  Leave  to  sue  for  Deficiency.  Leave  to  sue  upon  a  bond  for  de- 
ficiency upon  foreclosure  must  be  had,  but  it  may  be  granted  as  an  amend- 
ment.    Earle  v.  Davis,  N.  Y.  ix.  623 ;   20  Hun,  627. 

13.  Original  Parties.  As  between  the  original  parties  there  is  no 
limitation  as  to  the  time  when  the  records  of  the  court  may  be  amended 
to  conform  to  the  action  or  judgment  of  the  court.  GiUett  v.  Booth,  111. 
X.  595. 

ANNUITIES. 

Selling  Estate  to  secure  Charge.  Where  an  annnity  charged  upon  an 
estate  is  regularly  paid  by  the  legatee  or  devisee  the  property  cannot  be 
sold  and  the  proceeds  set  apart  to  secure  the  annuitant.  Potter  t.  Potter, 
Chan.  Div.  xviL  640. 
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ABBITBATION. 


L  The  Sdbmiisiom. 
n.  Tbb  Heabimo. 
III.  Pbactick. 


IV.  Thb  Award. 

y.  CoHrEMBATlOK  OF  ABBITBATOSa. 


I.  The  Submis- 
sion. 


11.  The  Hear- 
ing. 


1.  Power  to  award —  Gcnuent.  An  arbitration  may  be  granted,  upon 
the  consent  of  the  parties,  by  any  court  which  can  ascertain  the  facts  and 
the  law.  Neiacomb  v.  Wood,  Auignee,  S.  C.  U.  S.  viL  197 ;  97  U.  S. 
581. 

2.  Pertotud  and  Reed  Property.  Under  a  statute  providing  for  the  ai^ 
bitration  of  "all  controversies  which  might  be  the  subject  of  a  personal 
action  at  law  or  a  suit  in  equity,"  the  determination  and  establishment  of 
a  disputed  division  line  could  not  be  submitted.  Torry  t.  Monroe,  Mass. 
L370:  119  Mass.  490. 

3.  Waiver.  Moving  to  recommit  or  set  aside  the  award  will  preclude 
any  attack  on  the  submission.  Cowley  v.  Dobbint,  Mass.  xii.  142  ;  ISO 
Mass.  327. 

4.  Revocation.  A  provision  in  a  lease,  for  renewal  and  appointment  of 
referees  to  determine  the  rent  and  fix  the  price  for  the  lessee's  improve- 
ments if  the  renewal  u  not  made,  constitutes  an  irrevocable  agreement 
for  arbitration.    Flint  v.  Pearce,  R.  I.  iv.  641 ;  11  R.  1. 576. 

5.  Ibid.  —  Action  pending  Submiuion.  Suing  upon  a  cause  of  action 
where  the  controversy  has  been  submitted  to  an  arbitration  will  not  re- 
voke the  submission.    State  v.  Jenkint,  N.  J.  vii.  596  ;  1 1  Vroom. 

6.  Doubt  as  to  Stibmistion  —  Large  Sum  involved.  Where  there  is 
any  doubt  that  a  case  involving  a  very  large  sum  of  money  has  been  sub- 
mitted to  arbitration,  the  award  will  be  set  aside.  Kooh  v.  HoUings- 
worth,  HL  xi.  191 ;  97  111.  52. 

7.  £y unction.  Semble,  that  a  court  of  equity  has  jurisdiction  to  re- 
strain a  corrupt  arbitrator  from  proceeding  to  decide  a  case.  R.  R.  Co.  v. 
Budd,  Chan.  Div.  ii.  66  ;  L.  B.  2  Chan.  Div.  113. 

8.  Stibmission  —  Betwen  Partneer$.  In  an  arbitration  between  part- 
ners each  is  bound  in  good  faith  to  lay  before  the  arbitrator  his  whole 
knowledge  of  the  facts.  Beam  v.  Macomber  ;  Macomher  v.  Beam,  Mich. 
L  195  ;  35  Mich.  455. 

9.  Exception*.     Exceptions  to  an  award  are  analogous  to  a  motion  in  ni.  Practice, 
arrest  of  judgment,  and  are  not  within  the  Act  of  1825,  ch.  117.    Grove 

V.  Swartz,  Md.  iii.  194  ;   45  Md.  227. 

10.  Striking  off  AppeaL  An  application  to  strike  off  an  appeal  from 
an  award  by  arbitrators,  under  the  Pennsylvania  statute,  for  want  of 
the  affidavit,  will  be  denied,  where  the  moving  party  fails  to  make  his 
objection  in  reasonable  time,  and  has  so  acted  that  the  opposite  party 
has  incurred  costs  and  expenses  in  the  appeaL  Wilson  v.  Kelly,  Fenn.  L 
510;  81  Penn.  St.411. 

11.  Arbitrator's  CertifieaU  —  Fraud.  The  courts  will  not  interfere 
with  the  official  decision  of  an  engineer  selectetl  as  an  arbitrator  of  pay- 
ments, unless  fraud  is  shown  on  his  part  Whiteman  v.  New  York,  N. 
Y.  X.  743 ;  21  Hun,  117. 

12.  Arbitrators  not  su>om —  Waiver.  If  the  trial  before  arbitrators 
proceeds  without  the  arbitrators  being  sworn,  any  objection  therefor  is 
waived.    Neweomb  v.  Wood,  S.  C.  U.  S.  vii.  197  ;  97  U.  S.  581. 

13.  Award  signed  by  Two  of  Three  Arbitrators.  An  award  signed  by 
two  of  three  arbitrators  will  be  held  valid  when  no  objeoticMi  is  taken 
until  after  judgment  is  entered  on  the  award.     Jbid. 

14  Certainty.  An  award  will  be  upheld,  as  to  its  certainty,  where  a 
contract  would  be  supported.  Bush  v.  Davis;  Davis  v.  Bush,  Mich.  iL 
888 ;  84  Midi.  190. 


IV.  The 
Award. 
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15.  C^irman't  Opinion  of  the  Law —  Astoeiate  relying  on  tuch  Opin- 
ion.  It  is  the  right  and  duty  of  the  chaimtan  of  a  board  of  arbitrators 
to  express  his  opinion  of  the  law  of  the  case ;  and  it  is  exclusively  within 
the  discretion  of  each  associate  how  far  he  would  rely  upon  that  opinion. 
StOertt  V.  £.  S.  Co.  Mass.  v.  175  5  123  Mass.  552. 

16.  Common  Law  Arbitration  —  Statutory  Arbitration.  Common  law 
arbitration  need  not  conform  to  the  requirements  of  a  state  statute  rela- 
tive to  arbitrations  and  umpirages.  Smith  v.  Kirtpatriek,  Ind.  v.  649  ; 
58  lud.  254. 

1 7.  When  conclusive.  If  parties  duly  submit  a  cause  to  referees,  an 
award  for  the  plaintiff  is  conclusive  upon  the  defendant  and  his  privies 
in  any  subsequent  suit  necessarily  involving  the  same  questions.  /Vmi- 
tits  V.  Wood,'  PrenttM  v.  Aldrieh,  Mass.  xiv.  278 ;  182  Mass.  48G. 

18.  Finality  of  the  Award,  An  agreement  in  writing,  signed  by  coun- 
sel, that  an  arbitration  "  shall  be  fiuaJ  and  without  exception  or  appeal," 
is  binding,  and  will  preclude  the  litigants  from  excepting  or  appealing. 
WiUianu  v.  Damiger,  Penn.  ix.  218. 

19.  Consideration.  Mutual  promises  to  submit  the  controversy  are  a 
sufficient  consideration  to  support  the  award.  Curtis  v.  Gokey,  N.  T.  iiL 
358 ;  68  N.  Y.  800. 

20.  Construction  of  Submission.  Courts  should  give  a  liberal  inter- 
pretation to  the  submission,  and  the  award,  when  not  attacked  for  cor- 
ruption or  misconduct  on  the  part  of  the  arbitrators,  should  be  upheld. 
Ibid. 

21.  No  Controversy  —  Doubt.  An  unaccepted  award  is  not  binding 
where  no  previous  controversy  is  shown,  and  there  is  no  doubt  as  to  what 
matters  were  submitted,  and  to  whom  submitted.  Gotkran  v.  Xnox,  S. 
Cxi.  280;    18S.  C.  496. 

22.  Excited  Discussions.  Excited  discussions  by  the  arbitrators  will 
not  avoid  the  award.  Boberts  v.  £.  £.  Go.  Mass.  v.  175 ;  12S  Mass. 
552. 

23.  Duration  of  Discussion,  It  is  clearly  within  the  discretion  of  a 
majority  of  a  board  of  arbitrators  to  determine  how  long  they  will  dis- 
cuss the  case.     Jbid. 

24.  Error  —  RemittaL  An  error  in  the  calculation  of  the  sum  tdlowed 
in  an  award  may  be  remitted,  and  the  award  stand.  Clement  v.  Foster, 
Maine,  viii.  861 ;  69  Maine,  318. 

25.  Errors  of  Law.  Where  an  arbitrator  misconceives  rules  of  law  he 
intends  to  follow,  his  award  may  be  reviewed.  Miller  v.  Bryan,  N.  G. 
xiv.  283. 

26.  Jbid.  —  Judgment.  The  judgment  upon  a  submission  to  an  arbitra- 
tion cannot  be  impeached  for  error  in  the  application  of  rules  of  law,  un- 
less there  is  something  in  the  terms  of  the  submission  or  in  the  award 
which  expressly  or  impliedly  subjects  it  to  the  revision  of  the  court. 
Gardner  v.  Boston,  Mass.  i.  682 ;  120  Mass.  266. 

27.  iUerest.  An  award  will  not  be  disturbed  for  allowing  interest  at 
ten  per  cent,  unless  the  record  discloses  that  the  allowance  of  such  in- 
terest was  beyond  the  power  of  the  arbitrators.  Bush  v.  Davis  ;  Davis 
V.  Bush,  Mich.  iL  233 ;  34  Mich.  190. 

28.  Notice  of  Hearing.  An  award  where  one  of  the  parties  had  no  no- 
tice of  the  time  and  place  of  the  hearing  is  void.  Curtis  v.  Sacramento, 
Gal.  xvi.  551. 

29.  Partiality.  Where  two  of  three  arbitrators  beard  the  case  ex 
peuie,  and  signed  an  award,  although  the  three  at  a  subsequent  meeting 
re-signed  the  same,  it  will  be  set  aside,  for  two  of  the  arbitrators  were 
not  impartial  at  the  second  hearing,  having  already  committed  themselves. 
Hill*  V.  Ins.  Co.  Mass.  x.  698 ;  129  Mass.  345. 

30.  Attorney's  Assistance  —  Misconduct.     An  award  will  not  be  set 
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aside  because  one  of  the  attorneys,  in  the  absence  of  the  other  side,  was 
called  in  by  the  arbitrators,  after  the  cause  was  submitted,  to  point  out 
items  in  certain  books  of  account  in  evidence.  Neely  v.  Buford,  Mo.  v. 
336. 

31.  Bia$  —  Former  Otnm$eL  An  attorney  at  law  is  not  disqualified 
from  adding  as  an  arbitrator  in  a  matter  in  which  one  of  the  parties  had 
been  his  client  in  a  former  action.  Goodrich  v.  Hidbert,  Mass.  t.  17 ; 
123  Mass.  190. 

82.  Matters  submitted.  It  most  be  distinctly  shown,  to  avoid  the  award, 
that  the  matters  not  awarded  upon  were  so  brought  to  the  notice  of  the 
arbitrator  that  it  became  his  duty  to  hear  and  determine  them.  Young 
V.  Kinney,  Vu  ii.  513  ;  48  Vu  22.      Gaylord  v.  Norton,  Mass.  xi.  433. 

33.  Ibid.  —  Election.  Where  the  submission,  in  terms,  comprehends 
all  matters  in  difference,  it  is  competent  for  the  parties,  on  the  hearing, 
to  submit  to  the  arbitrator  just  such  matters  as  they  elect,  and  his  award 
upon  such  matters  is  conclusive.     Ibid. 

34.  Remitting  Award  for  Correction.  A  court  has  power  to  send  back 
an  award  at  the  request  of  the  arbitrators,  on  cause  shown,  to  correct  a 
clerical  error.      Heslop  v.  Brush,  Penn.  i.  121. 

35.  Exceeding  SubmissioTU  An  award  beyond  the  matters  submitted 
.s  void,  unless  the  outside  matter  can  be  eliminated,  without  evidence 
aliunde  to  show  it.     Bullock  v.  Bergman,  Md.  v.  721  ;  66  Md.  270. 

36.  Seal.  Where  the  submission  requires  the  award  to  be  under  the 
hand  and  seal  of  the  arbitrators,  the  omission  of  the  seal  avoids  the  award. 
Grove  v.  Swarts,  Md.  iii.  194;  45  Md.  227. 

37.  Settling  Accountt  —  Frcmd.  In  an  action  brought  to  set  aside  for 
fraud  an  award  by  which  an  executor's  accounts  were  settled,  there  must 
be  allegaiioDs  of  specific  charges  of  fraud.  Philiips'  Adm'r  v.  Phillips, 
Ky.  xvL  268. 

38.  Technical  Formalities.  In  cases  of  arbitration,  a  substantial  com- 
pliance with  the  statute  is  all  that  is  required.  Alexander  v.  Malhall, 
Tex.  xij.  416. 

39.  Wrongful  Conduct — Defence.     In  an  action  by  an  arbitrator  for   v_  Coniponsation 
compensation,  it  may  be  shown  in  defence  that  by  reason  of  his  wrong-  of  Arbitrators. 
fnl  conduct  the  award  was  valoelees.     Bevtr  v.  Brown,  Iowa,  xiL  778 ; 

56  Iowa,  565. 

ARCHITECTS. 

1.  Superintendence  —  Certificates  of  Amount  due  Builder  —  Negligence 
—  Fraud.  An  action  will  not  lie  against  an  architect  for  not  using  due 
CMre  in  making  certificates  of  amount  of  builder's  work,  his  duty  being 
fixed  to  make  such  certificates,  settle  disputes,  order  additions  or  deduc- 
tions, and  ascertain  the  value  thereof  at  certain  prices,  the  functions  of  an 
architect  under  such  a  contract  not  being  those  of  a  clerk,  but  requiring 
the  exercise  of  judgment  or  opinion.  Stevenson  v.  Watson,  Com.  PI. 
Div.  viiL  288. 

2.  Negligent  Certijieation  —  Fraud.  An  all^ration  that  the  architect 
"  knowingly  or  negligently  "  in  such  case  certified  for  a  much  lees  sum 
than  was  due  does  not  disclose  a  cause  of  action,  as  it  does  not  amount 
to  a  charge  of  fraud.     Ibid. 

3.  Beeonsidering  Certificate.  The  architect  is  not  bound,  npon  the 
i^>plication  of  one  of  such  parties,  to  reconsider  his  certificate,  or  to  give 
reuons  for  it.     3id. 
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ARMY  AND  NAVY— ASSAULT  AND  BATTERY. 


ARMY  AND  NAVY. 


I.  OfficBks. 


U.    ESLISTSD  MbK. 


I.  Officers. 


II.  Enlisted 
Hen. 


1.  Sank —  Change  by  Congress,  Placing  a  colonel  of  the  line  on  the 
retired  list  with  the  rauk  of  maior<£eneraI  is  within  the  legislative  power 
of  Congress.      Wood  v.  U.  S.  U.  S.  C.  C.  ix.  598. 

2.  Ibid.     Office,  rank,  and  grade  distioguished  and  defined.     Jbid. 

3.  Pay  —  Increased  Pay  —  Retired  List.  Army  officers  retired  from 
active  service  with  reduced  pay  are  still  in  the  service,  and  are  entitled 
to  the  increased  pay  which  the  law  allows  for  every  five  years'  service 
while  in  that  condition  as  well  as  when  in  active  service.  United  States 
v.  Tyler,  S.  C.  U.  S.  xiii.  449 ;  106  U.  S.  244. 

4.  Ibid.  —  Ibid.  —  Computation.  The  ten  per  centum  increase  of  pay 
which  the  statute  allows  for  every  period  of  five  years  is  to  he  computed 
on  the  sum  primarily  fixed  as  the  salary  per  annum  with  the  increase  for 
each  five  years  previously  earned  added  to  that  sum,  when  its  increase 
for  any  new  period  of  five  years  is  to  be  computed.    Md. 

6.  Removal  of  Officer  —  Appointment  to  Vacancy.  The  president  has 
the  power  to  supersede  or  remove  an  officer  of  the  army  by  appointing 
another  in  his  place,  by  and  with  the  advice  and  consent  of  the  Senate. 
Keyes  v.  U.  S.,  S.  C.  U.  S.  xvii.  193. 

6.  Ibid.  — Act  of  July  13,  1866.  Such  power  was  not  withdrawn  by 
the  provision  in  §  5  of  the  Act  of  July  13,  1866,  c.  176,  14  Stat,  at 
Large,  92,  now  embodied  in  §  1229  of  the  Rev.  Stats.,  that  "  no  officer 
in  the  military  or  naval  Kervice  shall,  in  time  of  peace,  be  dismissed  from 
service  except  upon  and  in  pursuance  of  the  sentence  of  a  court-martial 
to  that  effect,  or  in  commutation  thereof."    Ibid. 

7.  Enlistment  —  Minor — Desertion.  A  minor  who  enlisted  in  the  army 
without  the  consent  of  his  parents  or  guardians,  and  who,  within  three 
days  after  his  muster,  left  the  recruiting  station  and  did  not  return 
thereto,  will  not  be  held  to  be  a  deserter ;  but  his  act  will  be  construed 
to  be  a  disaffirmance  of  his  contract  of  enlistment.  U.  S.  v.  Hanchett, 
U.  S.  C.  C.  xvi.  578. 

8.  Ibid.  —  Ihid. — Habeas  Corpus  —  Refunding  Advance.  Enlistment 
in  the  naval  service  of  the  United  States  of  a  person  twenty  years  of  age 
without  the  consent  of  his  parents  is  invalid,  and  his  discharge  will  be 
ordered  npon  habeas  corpus  proceedings,  on  refunding  the  advance  made 
at  the  time  of  enlistment.     In  re  Hayes,  U.  S.  C.  C.  xv.  259. 

9.  Ibid.  —  Jbid.  —  Void  or  Voidable.  The  contract  pf  enlistment  of 
a  nunor,  who  is  old  enough  to  understand  the  contract,  and  who  was  ac- 
cepted in  good  faith  as  being  of  full  age,  is  voidable  only  and  not  void. 
In  re  WaU,  U.  S.  C.  C.  xii.  822. 

ASSAULT  AND  BATTERY. 

1.  Action  —  Prior  Conviction.  In  Maine  the  civil  remedy  of  a  per- 
son injured  by  a  felonious  assault  and  battery  is  not  suspended  till  the 
ofitender  has  been  prosecuted  criminally.  Nowlan  v.  Griffin,  Maine,  vi. 
716. 

2.  Ibid.  —  Fight.  Where  two  parties  fight  voluntarily,  either  party 
may  recover  from  the  other  the  actual  damages  suffered,  and  consent  to 
fight  will  not  bar  a  recovery.     Shay  v.  Thompson,  Wis.  xvii.  782. 

8.  Jbid.  —  Bar  —  Acquittal.  An  acquittal  upon  a  criminal  accusation 
for  an  assault  and  battery  is  not  a  bar  to  civil  action  therefor.  Shook  v. 
Peters.  Tex.  xvi.  156. 

4.  Ibid.  —  Reckless  Firing  of  Pistol  An  action  for  a  negligent  and 
reckless  injury  by  a  pistol  ball  is  not  assault  and  battery.  Anderson  v. 
Arnold's  JEx'r,  Ky.  xii.  49 ;  79  Ky.  370. 
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5.  Aider  and  Abettor  at  PrineipaL  One  who  is  present  at  the  offence, 
and  aids  and  abets  therein,  is  a  principal  and  liable  in  damages.  Oooney 
V.  Burke,  Neb.  xii.  21 ;  11  Neb.  258. 

6.  Ibid.  —  Father  and  Son.  If  a  son  commit  an  assault  and  battery 
in  the  presence  of  the  father,  who  aids  and  abets  the  son,  the  father  is 
liable  in  damages.     Gronah  v.  Kukuck,  Iowa,  ziv.  307  ;  59  Iowa,  18. 

7.  Approaching  Bed  of  Chaete  Woman  and  toUeiting  Intercourse.  The 
approach  to  the  bed  of  a  chaste  woman,  and  the  leaning  over  her  therein 
with  the  solicitation  for  illicit  sexual  interconrse  is  an  assault.  Newell  v. 
Whitcher,  Vt.  xii.  668 ;  58  Vt.  589. 

8.  Indecent  Astaub  —  Gravamen.  In  an  action  for  indecent  assanlt, 
the  gravamen  is  the  mental  and  moral  outrage.  Mitchell  v.  Work,  R.  I. 
xiv.  537  ;  13  R.  I. 

9.  Ibid.  —  Unchaste  Character.  In  such  action  defendant  may  show 
that  plaintiff  was  of  unchaste  character,  conduct,  and  reputation.     Ibid. 

10.  Medical  Examination  at  Employer's  Instance.  A  domestic  servant 
has  not  a  cause  of  action  for  assault  against  the  employer  because  of  an 
examination,  at  the  instance  of  the  employer,  to  discover  pregnancy,  the 
doctor  using  no  more  force  than  was  necessary  for  the  examination.  Per 
Lindley,  J.     Latter  v.  Braddell,  Com.  PI.  Div.  xL  208. 

11.  Ibid.  —  Oonsent.  The  action  woold  lie  in  such  a  case,  unless  the 
examination  was  made  with  the  clear  consent  of  the  servant.  Per  Lopes, 
J.     Ibid. 

12.  Self-defence.  He  who,  in  his  own  defence  against  an  unlawful  as- 
sault, grievously  wounds  or  kills  his  assailant,  is  not  liable  in  damages 
therefor.     Baker  v.  Gansin,  lud.  xii.  112;  76  Ind.  317. 

13.  Ibid.  —  Necessity.  All  force  necessary  may  be  nsed  in  self-defence, 
bat  if  the  resistance  is  disproportionate  to  the  assault,  the  defendant  is 
liable  in  damages.     Close  v.  Cooper,  Ohio,  vi.  762 ;  84  Ohio  St.  98. 

14.  Necessary  Force  to  remove  Intruder,  All  necessary  force  may  be 
used  to  eject  an  intruder  who  is  unlawfully  upon  the  defendant's  prem- 
ises, or  on  premises  in  his  charge.  Brothers  v.  Morris,  Vt.  v.  348 ;  49 
Vt.  460. 

15.  Trespasser — Deadly  Weapon.  The  use  of  a  deadly  weapon  to 
resist  the  encroachments  of  a  trespasser  on  premises  is  not  anlawful,  nn- 
lew  it  be  unnecessary.     Dinan  v.  Gibbon,  Cal.  xvi.  168. 

16.  Ibid.  —  Ibid.  —  Necessity.  The  necessity  of  such  use  and  of  the 
force  necessary  to  repel  encroachment  are  questions  of  fact  for  the  jury. 


See  Dauages,  under  Assault  and  Battery  ;  Evidence,  under  Assault 
and  Battery;  Pleading,  under  Assault  and  Battery. 

ASSESSMENTS. 

1.  Area  of  Assessment.  An  assessment  will  not  be  vacated  upon  the 
ground  that  the  area  of  assessment  is  too  small.  In  re  Cruger,  N.  T.  zi. 
541  ;  87  N.  Y.  619. 

2.  Apportioning  Benefits.  An  assessment  will  not  be  vacated  for  an 
error  in  judgment  of  the  assessors  in  apportioning  the  benefits.     Ibid. 

3.  Benefits  Contingent  or  Remote.  To  render  an  assessment  of  bene- 
fits  legal,  it  must  appear  that  the  benefit  is  direct  and  immediate,  not 
contingent  and  remote.  Hartford  v.  West  Middle  District,  Conn.  vii.  525 ; 
45  Conn.  462. 

4.  Brooklyn —  Verification  of  Roll  The  verification  of  an  assessment 
roll  in  Brooklyn,  in  addition  to  the  general  statements,  must  show  that 
the  assessors  together  have  personally  examined  within  the  year  each  and 
every  lot  or  parcel  of  land.     Brevoort  v.  Brooklyn,  N.  Y.  xiv.  247. 

5.  Contract  —  Commissioners  not  sworn.  An  assessment  will  be  main- 
tained though  the  commissioners  were  not  sworn.  In  re  Kendall,  N.  T. 
xi.  781  ;  86  N.  Y.  302.     In  re  Dennis,  lb.  58  ;  22  Hun,  607. 
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6.  Ibid.  —  Fixing  Price*.  Unless  fraud  was  practised  in  fixing  prices 
for  work  on  public  improvement,  no  deduction  should  be  made,  or  a  new 
hearing  ordered  to  ascertain  the  amount  of  an  assessmeut.  In  re  Gas 
Light  Co.  N.  Y.  xu.  409  j  23  Hun,  327. 

7.  Ibid.  —  Not  competed  for.  An  assessment  done  under  a  contract 
not  submitted  to  competition  is  void.  In  re  Mohan,  N.  Y.  iz.  484 ;  20 
Hun,  301.     In  re  Merriam,  lb.  z.  744.     In  re  Raymond,  lb.  xi.  743. 

8.  Ibid. —  Validity.  A  contract  for  public  improvemeuts  valid  and 
binding  upon  the  municipal  authorities  cannot  be  assailed  to  set  aside  an 
assessment.  In  re  Kendall,  N.  Y.  li.  781 ;  85  N.  Y.  302.  RiekeU$  y. 
Hyde  Park  Village,  HI.  iv.  106. 

9.  Coits.  In  proceedings  to  vacate  an  assessment  no  costs  follow  the 
decision  unless  awarded.     In  re  £piscopal  School,  N.  Y.  vi.  313. 

10.  Damage*.  The  net  damages  required  to  be  paid  the  owner  for 
the  taking  of  bis  laud  is  the  cost  whicli  is  meant  in  the  provision  of  the 
statute  limiting  the  amount  of  the  cost  of  the  improvement.  Andrew*  v. 
People,  111.  iii.  450 ;  83  111.  529. 

11.  Ibid.  —  Failure  to  award  Damage*.  A  failure  to  award  damages 
to  property  is  not  a  substantial  error  in  the  assessment.  In  re  Oruger, 
N.  Y.  xi.  541 ;  84  N.  Y.  619. 

1 2.  "  Due  Proceu  of  Law  "  —  Confirming  A*se**ment.  When  the  bur- 
den or  the  fixing  of  a  tax  or  assessment  is  by  the  statute  required  to  be 
submitted  to  a  court  of  justice  before  it  becomes  efiectual,  with  notice  to 
the  owners,  and  the  right  on  their  part  to  appear  and  contest,  the  as- 
sessment is  due  process  of  law  within  the  meaning  of  the  Constitution. 
Davidson  v.  New  Orlean*,  S.  C.  U.  S.  iv.  289. 

13.  Ibid.  —  Notice.  A  law  imposing  an  assessment  for  benefits,  with- 
out notice  to  the  owner  of  the  property,  is  unconstitutional,  "  due  process 
of  law  "  not  being  given.     Stuart  v.  Palmer,  N.  Y.  vi.  313. 

14.  Frontage —  Value.  An  assessment  according  to  the  frontage  of 
the  property,  irrespective  of  its  value,  is  an  illegal  assessment.  Peay  t. 
lAttU  Sock,  Ark.  vi.  137. 

15.  Ibid.  —  Ibid.  Assessments  for  local  improvements,  under  legisla- 
tion approving  it,  may  be  apportioned  according  to  frontage,  instead  of 
value.     Sheley  v.  Detroit,  Mich.  xL  467  ;  45  Mich.  631. 

16.  Fraud  —  Burden  of  Proof .  In  an  action  to  set  aside  assessments 
as  fraudulent  where  the  proofs  do  not  show  whether  the  complainant  or 
the  defendant  was  affected  by  the  fraud,  the  burden  upon  the  complaii>> 
ant  b  not  sustained,  and  the  bill  will  be  dismissed.  Lawrence  v.  Nete 
York,  U.  S.  C.  C.  xiii.  742. 

17.  Ibid  — Filing  Map—  C.  627,  LL.  1870.  The  omission  to  file 
a  map  according  to  the  provisions  of  c.  627,  LL.  1870,  is  not  a  sub- 
stantial or  vital  error,  and  the  filing  of  the  map  is  not  an  indispensable 
preliminary  requisite  to  an  establishment  of  a  grade.  In  re  Up*on,  N.  Y. 
xiU.  601 ;  89  N.  Y.  67. 

18.  General  Improvement  —  Section*.  Property  subject  to  assessment 
for  the  general  improvement  of  a  street,  after  being  charged  for  the  im- 
provement of  its  section,  cannot  be  assessed  in  proportion  for  the  im- 
provement of  the  otiier  sections.     Ualpitte  v.  Campbell,  Mo.  xi.  269. 

19.  Laches  —  Properties  Ircmsf erred  When  a  large  part  of  the  prop- 
erty assessed  has  changed  hands,  and  many  owners  have  paid  the  assess- 
ments, after  eight  years  the  assessment  will  not  be  vacated  on  the  ground 
of  laches.     In  re  Brady,  N.  Y.  xi.  96;  15  J.  «&  Sp.  36. 

20.  "  Owner"  —  Tenant  —  PertonoU  Judgment.  A  tenant  is  not  an 
"owner"  against  whom  a  personal  judgment  for  an  assessment  for  the 
construction  of  a  sewer  can  be  recovered.  Demi*  v.  OindnncUi,  Ohio, 
iji.  373. 

21.  Oerimn  Parcel  not  benefited.    A  piece  of  property  within  the  limit 
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of  the  district  improved,  though  not  benefited,  is  liable  for  the  assess- 
meiit.     Pearson  v.  Zable,  Ky.  ix.  811 ;  78  Ky.  170. 

22.  Petvements.  An  ordinance  requiring  property  owners  to  build 
sidewalks  must  be  in  strict  conformity  to  the  statute.  Butler  v.  Nevin, 
HI.  vii.  77  ;  88  lU.  575. 

23.  Public  School- Hevte.  A  pnblio  school-house  which  was  not  to  be 
used  except  as  a  scliool-house  cannot  be  benefited  by  a  street  improve- 
ment, and  is  not,  therefore,  liable  for  the  assessment  Hartford  t.  West 
Middle  District,  Conn.  vii.  626 ;  46  Ck)un.  462. 

24.  Purchaser  —  Assessment  discharged.  An  assessment-roll  is  a  rec- 
ord and  creates  a  lien,  and  if  erroneously  discharged  it  cannot  be  restored 
against  a  bond  fide  purchaser  without  notice.  Carren  v.  New  Tori, 
N.  Y.  ix.  247. 

25.  Ibid  —  Jndetnnijication.  It  will  be  presumed  that  a  purchaser  of 
land  sold  for  assessments  seven  to  ten  years  before  was  indemuified  by  his 
vendors  against  the  liens  of  the  sales.  In  re  Saunders,  N.  Y.  x.  604 ;  21 
Hun,  579. 

26.  Ibid.  —  Presumption  of  Indetnnitg.  There  is  no  presumption  of 
law  that  the  purchaser  of  lands  against  which  assessments  have  been 
made  has  protected  himself  against  such  charges,  by  a  reduction  in  the 
purchase  price,  or  by  some  other  form  of  indemnity.  In  re  Oantz,  N.  Y. 
xii.  277. 

27.  Ibid,  —  "  Parly  Aggrieved  "  —  Purchaser.  The  purchaser  of  land 
against  which  illegal  assessments  have  been  laid,  previous  to  his  purchase, 
is  a  "  party  aggrieved "  by  the  assessments,  and  can  move  to  vacate 
them.     Ibid. 

28.  Ibid.  —  Ibid.  —  Taking  subject  to  Assessment.  Petitioner  having 
purchased  the  premises  subject  to  certain  assessmeiits  affecting  them  at 
the  time  of  purchase,  and  his  application  resting  only  upon  proof  of  own- 
ership, and  the  alleged  invalidity  of  the  assessment,  he  is  not  an  ag- 
grieved party.     In  re  Grantz,  N.  Y.  xi.  1 67. 

29.  Railroad  —  Lot  abutting  on  Street.  A  lot  abutting  on  an  im- 
proved street  claimed  to  be  necessary  for  the  operation  and  maintenance 
of  a  railroad  is  subject  to  assessment  for  street  improvements.  Ludlow 
V.  R.  R.  Co.  Ky.  xi.  123  ;  78  Ky.  537. 

30.  Railroad  Property — Public  Sewer.  Land  owned  by  a  railroad 
company  in  fee,  and  with  no  restriction  on  its  use,  is  liable  to  a  city  as- 
sessment for  a  public  seww  by  which  it  is  benefited.  R.  R.  Co.  v.  New 
Britain,  Ck>nn.  xiv.  650  ;  49  Conn.  40. 

31.  Right  to  Contest.  The  legislature  cannot  deny  to  the  citizen  the 
right  to  invoke  the  judgment  of  the  supreme  court  upon  a  void  assess- 
ment    Peekham  v.  Newark,  N.  J.  xiii.  630 ;  14  Yroom. 

32.  Second  Hogging —  Pavement.  An  assessment  cannot  be  made 
for  a  second  flagging.     In  re  Grabe,  N.  Y.  ix.  484 ;  20  Hun,  303. 

33.  Statute.  Conditions  of  a  good  statute  providing  for  an  assessment 
for  improvements  considered.  In  re  Saw  Mill  Run  Bridge,  Penn.  v. 
763;  85  Penn.  St  163. 

34.  Street  shortened  —  Legal  Obstruetion.  A  limitation  of  a  street 
improvement  because  the  work  could  not  be  lawfully  done  further  wUl 
not  avoid  an  assessment,  the  property  owner  being  somewhat  benefited, 
for  substantial  error.     A  re  Pinckney,  N.  Y.  x.  604. 

36.  Liability  of  Tenants.  There  is  no  power  under  an  act  providing 
for  an  assessment  for  improvement  by  a  quasi  corporation  to  seize  the 
goods  of  a  tenant  for  unpaid  assessments  made  before  he  entered  into  poe* 
sesdpn.    Rutherford  v.  Maynes,  Penn.  zL  619 ;  97  Penn.  St  78. 
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ASSIGNMBNTS. 

1.  Appropriation  of  Part  of  Fund  —  Content  of  Debtor.  An  appro- 
priation of  part  of  a  fund  as  collateral  security  does  not  constitute  an 
assignment  thereof  or  give  a  lien  thereon,  unless  the  appropriation  is 
assented  to  by  the  debtor.  Geut's  Appeal,  Penn.  xvii.  504.  See  Meyer 
T.  a.  Ji.  Co.  La.  xvii.  556. 

2.  Order  on  Attorney  —  Amount  in  Litigation.  An  order  of  plaintiff 
apon  his  attorney  of  record  for  the  payment  of  any  money  which  may 
become  due  him  in  the  action  will  not  operate  as  an  assignment  of  the 
amonnt  which  might  be  recovered.  White  v.  Coleman,  Mass.  viii.  204 ; 
127  Mass.  34. 

3.  Ibid.  —  Second  Judgment.  An  attorney  who  accepted  his  client's 
order  after  verdict,  and  who  agreed  to  pay  the  amount  out  of  the  judg- 
ment to  be  collected,  is  not  liable  upon  the  verdict  being  set  aside,  after 
having  secured  a  smaller  judgment  upon  a  second  trul.  Raweon  v. 
Beach,  R.  I.  xii.  29 ;  13  R  I.  257. 

4.  Lien  of  Attorney — Personal  I'rusL  Where  there  is  no  personal 
trust  of  property,  a  paper  affecting  the  li<^n  of  an  attorney  is  as  freely 
assignable  as  any  other  lien.     Sibley  v.  WiUard,  Minn.  xvii.  211. 

5.  Building  Contract*  —  Modijicationt.  A  building  contract  which 
was  modified  and  then  assigned  must  be  taken  by  the  assignee  in  its  mod- 
ified form.      Wood  v.  Donovan,  Mass.  xiii.  431  ;  132  Mass.  84. 

6.  Bond.  A  bond  is  sufficiently  assigned  by  indorsement  and  a  delivery 
to  the  assignee.     Milner  v.  Connelly,  Ya.  iii.  385. 

7.  C7ieck — Not  accepted — Lien,  A  check  drawn  upon  a  deposit  will 
not  operate  as  an  assignment,  nor  create  a  lien  before  acceptance  by  the 
bank.  Bank  v.  Coatee,  Mo.  xvii.  17.  Diekinton  v.  Coatet,  Mo.  xviL 
213. 

8.  Unpaid  Corporate  Shares.  Unpaid  shares  are  corporate  assets, 
and  therefore  assignable.    Shockley  v.  Fither,  Mo.  xiv.  88 ;  75  Mo.  598. 

9.  Condition.  The  assignment  of  a  certificate  of  deposit  of  certain 
money  of  an  insurance  company  in  the  hands  of  the  state  treasurer,  sub- 
ject to  all  legal  claims  thereon,  is  good  in  equity.  Lis.  Co.  v.  Heming- 
way, U.  S.  C.  C.  viii.  741. 

1 0.  Consideration.  A  consideration  is  not  necessary  to  the  validity  of 
an  assignment.     Moore  v.  Moore,  Cal.  xi.  152  ;  56  Cal.  89. 

11.  To  Corporation.  An  assignment  of  a  chose  in  action  to  an  officer 
of  a  corporation  can  be  made  effective  in  the  corporation  by  the  assent  of 
the  officer.     Oilet  v.  Ash,  Mass.  iv.  642. 

12.  Covenant  of  Seisin — Conveyance.  A  cause  of  action  for  the 
breach  of  the  covenant  of  seisin  is  assignable,  and  in  the  absence  of  a 
contrary  intention  passes  to  a  grantee.  Kimball  v.  Bryant,  Minn.  vii. 
785  ;  25  Minn.  496. 

13.  J^  Cestui  que  Trust.  An  ofder,  upon  an  apparently  good  consid- 
eration, upon  trustees  by  one  entitled  to  the  benefit  of  an  estate  at  their 
discretion,  is  good  against  funds  in  the  executors  of  the  cestui  que  trust, 
outside  of  the  trust  fund.     Nevton's  Appeal,  Penn.  vi.  406. 

14.  Of  Debt.  Any  order,  writing,  or  act  which  makes  an  appropria- 
tion of  the  fund,  amounts  to  an  assignment  in  equity.  An  assignment  of 
a  debt  may  be  made  by  parol  as  well  as  by  deed.  Shannon  v.  Boboken, 
N.  J.  xvii.  438. 

15.  Delivery,  A  deed  of  assignment  drawn  up,  signed,  and  acknowl- 
edged on  June  19,  1877,  but  not  delivered  until  July  2,  1877,  took  effect 
July  2,  1877,  and  not  before.  Walker  \.  Newlin,  Kan.  viii  171;  22 
Kan.  106. 

16.  Of  Deposit  —  Remittance  —  Lien.  A  check  for  a  sum  due,  for 
which  a  draft  had  been  made  and  discounted  before  the  remittance,  would 
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not  pass  the  title  to  the  amonnt  due  to  the  creditor ;  he  had  assigned  his 
iotei'est  therein.     Chrdner  v.  Bant,  Ohio,  xvi.  218. 

1 7.  Distribution  —  Adverse  Claimant.  On  the  distribution  of  an  as- 
signed estate  a  claimant  on  the  fnnd  must  claim  by  and  throogh  the  as- 
signment ;  he  cannot  claim  adversely.     Geitt't  Appeal,  Penn.  xvii.  504 

18.  JDividends  in  Bankruptcy.  An  undertaking  by  a  person,  "  that  he 
will  pay  over  when  and  as  received  all  dividends  coming  to  him  in  respect 

of  his  proof  upon  the  estate  of  a  bankrupt,"  is  a  good  equitable  assign-  * 

ment  of  such  dividends.     &c  parte  Brett ;  In  re  Irving,  Ct.  of  Bank'cy, 
vi.  352  ;  26  Week.  Rep.  No.  19. 

19.  Drafts  for  Goods  to  be  delivered —  Part  Delivery.  Drafts  drawn 
for  coal  about  to  be  delivered  under  contract,  and  discounted  by  a  bank, 
operate  as  an  equitable  assignment  to  the  bank  of  any  amount  due  for 
coal  thereupon  delivered.  Young  v.  Coal  and  Iron  Co.  U.  S.  C.  C.  ix. 
269. 

20.  Equitable  interest.  An  equitable  interest  is  assignable.  Smiih  v. 
Melton,  Mo.  v.  238 ;  65  Mo.  315. 

21.  Fund.  An  agreement  to  pay  oat  of  a  certain  fund  does  not 
amount  to  an  equitable  assignment  of  so  much  thereof  as  is  requisite  for 
the  purpose  of  such  payment.     Geist's  Appeal,  Penn.  xvii.  504. 

22.  Of  Goods — Description.  An  assignment  of  property  in  goods 
is  not  void  for  uncertainty  in  description  where  the  assignee  has  no  diffi- 
culty in  finding  the  goods.  Walker  v.  Nevolin,  Kan.  viiL  171 ;  22  Kan. 
106. 

23.  Garnishee  —  Action  —  Notice  —  Interest.  One  sued  as  garnishee, 
having  notice  of  the  assignment  of  the  claim,  not  disputing  the  debt,  to 
save  interest  must  pay  the  money  into  court.  Singerly's  Mc'rs  v.  Woo€l- 
ward,  Penn.  x.  129. 

24.  Joint  Contract.  Nothing  is  assignable  by  either  of  the  parties  to 
a  joint  contract  but  such  rights  as  are  distinct  and  severable.  Carver  v. 
Palmer,  Mich.  i.  297. 

25.  Judgment  —  Record.  No  entry  on  the  records  of  the  court  in 
which  the  judgment  is  entered  is  essential  to  the  validity  of  its  assign- 
ment.    Steele  v.  Thompson,  Ala.  ix.  74. 

26.  Legacy  —  Assignment  —  Consideration.  A  court  of  equity  will 
give  effect  to  an  assignment  of  an  expected  legacy  executed  in  the  life- 
time of  the  testator,  if  made  for  a  valuable  consideration.  Bacon  y, 
Bonham,  N.  J.  xii.  213;  6  Stew.  614. 

27.  Ibid.  —  Good  Faith.  In  such  cases,  absence  of  fraud,  good  consid- 
eration, and  adequacy  of  price  should  be  affirmatively  proved  by  the 
party  claiming  the  benefit  of  the  assignment.     Ibid. 

28.  Loss  of  Support.  An  action  for  loss  of  support,  though  voluntary, 
is  not  assignable.    MeGee  v.  MeCann,  Maine,  viii.  719;  69  Maine,  79. 

29.  Of  Maritime  lAen.  An  assignment  of  a  maritime  claim  will  not 
carry  with  it  the  lien.  7%<  Champion,  U.  S.  Dist.  Ct.  1  Am.  L.  T.  R. 
493. 

30.  Municipal  Debt.  An  order  upon  a  municipal  board  for  money  due, 
being  received  and  retained  by  the  board,  operates  as  an  equitable  assign- 
ment of  so  much  of  the  fnnd  as  is  specified  in  it.  People  v.  ComplroSer, 
N.Y.  viii.  278;  77  N.  Y.  45. 

81.  Ibid.  —  Improvement  Certificates.  Improvement  certificates,  in  the 
osoal  form,  are  assignable,  and  upon  the  abandonment  of  the  work  the 
municipality  is  liable  for  their  value.  IfbrtA  Bergen  v.  Eager,  N.  J.  viiL 
690 ;  12  Vroom,  184. 

32.  Part  of  Claim  —  ConsetU.  An  assignment  of  a  chose  in  action 
for  part  of  the  sum  due  is  not  a  valid  assignment  unless  the  assignee  con> 
oeots.  Oetehell  v.  Money,  Maine,  ix.  12;  69  Maine,  442.  Oeitts  Ap- 
peal,  Penn.  xvii.  504. 
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38.  Part  of  Nale  to  Separate  Parties.  An  assignment  of  a  portion  of 
a  note  to  separate  parties,  reserving  the  remainder,  is  valid  in  Texas. 
Golman  v.  Bium,  Tex.  xvi.  380. 

34.  Partttership  ItUerett,  A  partner  can  assign,  in  the  firm  name,  a 
ohose  in  action.     Georffe  v.  Tate,  S.  C.  U.  S.  xi.  177 ;  102  U.  S.  564. 

35.  By  Partuerskip  Artidet.  A  partnership  may  take  an  assignment 
from  a  member  through  the  articles  of  copartnership.  Martin  v.  Jolmton, 
N.  Y.  ir.  2ah  ;  8  Daly,  541. 

36.  In  Parinenhip.  An  assignment  of  all  goods,  debts,  effects,  and 
other  estate  will  convey  the  interest  of  the  assignor  in  a  partnership. 
Slinen  v.  Aerce,  R.  I.  xiv.  733  ;  13  R.  I.  462. 

87.  Penalty.  A  right  to  a  penalty  cannot  be  assigned.  Wright  v.  Riuk, 
U.  S.  C.  C.  vi.  229. 

88.  Possibililtf  eovpled  unth  Interett.  In  equity,  assignments  not  only 
of  choses  in  action,  but  of  contingent  interests,  expectancies,  and  things 
without  present  actual  or  potential  existence,  resting  in  mere  possibility, 
are  supported.     Abraham  v.  Carter,  Ala.  ii.  97  ;  53  Ala.  8. 

89.  Product  or  Ihcreate.  At  law,  things  not  in  existence,  but  which 
are  the  natural  product  or  expected  increase  of  something  already  be> 
longing  to  the  vendor,  may  be  sold  or  assigned.     Ibid. 

40.  Record.  An  assignment  of  a  chose  in  action  need  not  be  recorded 
in  Virginia.     Kiridand  v.  Prune,  Va.  vii.  879. 

41.  Scire  Facias.  Scire  facias  on  a  judgment  is  a  chose  in  action, 
and  assignable.      Ware  v.  R.  R.  Co.  Maine,  viii.  623;  69  Maine,  97. 

42.  Second  Assignment  —  By  Representatives  —  Notice.  A  second  as- 
signment of  an  equitable  interest  by  the  executor  or  administrator,  on 
notice  given,  is  good  against  the  assignment  of  decedent,  without  notice. 
In  re  Freshjteld's  Trusts,  Chan.  Div.  vii.  480. 

43.  Securities  —  Consideration  —  Equities.  A  mere  assignee  of  secu- 
rities is  bound  by  any  equities  which  would  a£Fect  the  original  holder. 
Matteson  v.  Morris,  Mich.  vii.  721 ;  40  Mich.  52. 

44.  Securities  for  Chose  in  Action.  An  assignment  of  a  chose  in  ac- 
tion will  carry  with  it  any  securities  given  or  to  be  given  therefor. 
George  v.  Tate,  S.  C.  U.  S.  xi.  177  ;  102  U.  S.  564. 

45.  Spedaity  —  "  With  Recourse  "  —  Jndorser.  An  assignment  of  a 
specialty  "  witli  recourse  "  binds  the  indorsers.  Kline  v.  Keyser,  Penn. 
vu.  60. 

46.  Tort.  A  right  of  action  upon  a  tort  is  not  assignable.  Wright  v. 
Bani,  U.  S.  C.  C.  vi.  229. 

47.  Ibid.  •—  To  Estate.  Where  injuries  affect  the  estate  rather  than 
the  person  they  are  assignable.  R.  R.  Co.  v.  Freeman,  Tex.  xiv.  252 ; 
57  Tex.  156. 

48.  Ibid.  —  Grantee.  An  injury  to  land  by  reason  of  a  tres{MiS8  is  not 
assignable  in  Illinois.     R.  R.  Co.  v.  Maher,  III.  viii.  495  ;  91  111.  812. 

49.  Ibid.  —  Asaauh  and  Battery.  A  claim  for  damages  for  assault  and 
battery  is  not  assignable.  Averillv.  LongfeUow,  Maine,  iv.  107 ;  66  Maine, 
237. 

50.  Vendor's  Lien.  A  Tender's  lien  is  not  assignable.  Hightowtr  v. 
Rigsby,  Ala.  v.  105.     Elder  v.  Jones,  111.  v.  107  ;  85  III.  884. 

61.   Wages.    Wages  are  assignable.    A'are  v.  Olough,  Mich.  v.  17. 

52.  Wages — To  be  earned — Part  assigned — Acceptance.  An  assign- 
ment for  a  portion  of  wages  to  be  earned  from  a  future  employee  is  not 
valid  unless  it  is  accepted  by  him.  Jermyn  v.  Moffilt,  Penn.  1  Am.  L.  T. 
R.867. 

58.  Breach  of  Warranty.  Damages  for  breach  of  warranty  are  assign- 
able.   F^  y.  Fruit  Evaporating  Co,  Mich.  xviL  402. 
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ASBIGNMBNTS  FOB  TBB  BENEFIT  OF  GBEDITOBS. 

L   VaUDITT  of  AgSIONMBKT.  IIL  TlTUt  or   ASSIQNBB. 

n   THB   AsSIONBE.  IV.   DlSTRIBCTIOK  OP  KSTATB. 

1.  Trantfer  with  Authority.     To  make  the  assignment  valid,  the  debt-  I.  Validity  of 
or's  property  must  be  uuconditionally  and  without  restriction  transferred  A^isument. 
to  the  assignee,  with  a  general  autliority  to  him  to  receive,  hold,  and  dis- 
pose of  it  for  the  equal  benefit  of  ail  the  creditors,  in  the  order  of  prefer- 
ence, if  any,  provided  for.     Gardner  v.  Bank,  111.  x.  300 ;  95  111.  298. 

Price  V.  Pitzer,  Md.  iii.  5;  44  Md.  521.     McCormick  v.  Atkinson,  Va. 
xvii.  541. 

2.  Discretion  of  Trustee.  An  assignment  is  void  against  creditors  in 
which  their  rights  are  made  dependent  in  a  great  measure  upon  the  un- 
controlled discretion  of  a  trustee  of  the  debtor's  selection.  Jones  v.  IRnt' 
baU,  Md.  ix.  276. 

3.  Authority  to  compromise  Claims.  An  assignment  empowering  the 
assignee  to  settle  claims,  but  which  leaves  him  liable  for  negligence  or 
miscondoct  in  making  compromises,  is  not  void.  Coyne  v.  Weaver,  N.  Y. 
xii.  504  J  84  N.  Y.  386.  McConneU  v.  Sherwood,  N.  Y.  xi.  543;  84 
N.  Y.  522. 

4.  In  Confiicl  with  Bankrupt  Law.  The  right  to  make  an  assignment 
exists  independent  of  any  statute,  and  is  not  controlled  by  the  bankrupt 
law.  Boat  v.  O'Brien,  N.  Y.  ii.  450 ;  66  N.  Y.  597.  Boese  v.  Locke, 
lb.  ix.  413. 

5.  Concealing  Property —  Cheek  for  Bank  Balance.  A  bank  balance 
drawn  two  days  after  the  assignment  u[x)n  a  check  dated  the  day  of,  but 
previous  to,  the  assignment  will  not  avoid  it  for  fraud.  Shultz  v.  Hoag- 
land,  N.  Y.  xii.  310 ;  reversing  S.  C.  N.  Y.  ix.  255. 

6.  Ibid.  —  Omitting  Worthless  Assets.  The  omission  of  worthless  as- 
sets, where  the  evidences  of  them  are  delivered  to  the  assignee,  will  not 
render  the  assignment  void.     Ibid, 

7.  Corporation.  —  A  corporation  may  make  an  assignment  for  the  ben- 
efit of  creditors.     Shockley  v.  Fisher,  Mo.  liv.  88 ;  75  Mo.  498. 

8.  Continuing  Business  —  Non-Assenting  Creditors.  —  An  assignment 
by  a  manufacturing  company  which  permits  the  assignee  to  continue  the 
business  of  the  comiMny  at  the  expense  and  risk  of  the  creditors,  but  free 
from  their  control,  is  fraudulent  and  void  as  to  non-assenting  creditors. 
De  Wolfv.  Manuf.  Co.  Conn.  xiv.  717;  49  Conn.  282. 

9.  Fraud  —  Content.  An  assignment  made  openly,  and  npon  consnl- 
tatiou  with  the  creditors  and  upon  their  recommendation,  will  not  be  set 
aside  as  fraudulent,  except  upon  the  clearest  proof.  Chaffee  v.  Bank, 
Maine,  xi.  296  ;  71  Maine,  514. 

10.  Ibid.  —  Deed  of  Trust.  A  general  assignment  to  be  fraudulent  in 
law  must  be  fraudulent  in  its  inception  ;  not  merely  such  that  in  its  effect 
it  might  delay  or  hinder  creditors.     Moore  v  Huinant,  N.  C.  xvii.  758. 

11.  Fraudulent  Conveyance.  If  prior  to  a  general  assignment  the  as- 
signor fraudulently  conveys  or  conceals  any  of  his  property,  such  fraud  will 
not  avoid  the  assignment.  Wilson  v.  Berg,  Penn.  vii.  508  ;  88  Penn.  St. 
167. 

12.  General  Assignment — Specicd  Astignment — Record.  An  unre- 
corded assignment  for  the  benefit  of  a  single  creditor  will  fall  before  a 
subsequent  general  assignment  which  has  been  registered.  Kem  v.  Powell, 
Penn.  xiil.  29. 

18.  Cy  Whole  EAaJtt  —  Benefit  of  Certain  Creditors  only.  An  assign- 
ment of  all  of  the  debtor's  property  to  pay  certain  preferred  creditors,  in 
Missouri,  operates  as  an  assignment  for  the  creditors  generally.  Martin 
y.  Hdusmtm,  U.  S.  C.  C.  xiv.  676. 

14.  Indiana.  What  constitutes  a  valid  assignment  in  Indiana.  Wr^ht 
▼.  Thomas,  U.  S.  C.  C.  ix.  670. 
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15.  Intent  to  defraud  —  Pretumption.  If  the  necessary  effect  and  op- 
eration of  the  assignment  is  to  hinder,  delay,  or  defraud  creditors,  the  le- 
gal presumption  is  that  it  was  made  for  that  purpose  independent  of  any 
actual  intent  to  defraud.     Schuman  v.  Peddicord,  Md.  vii.  563. 

16.  JE^  Married  Woman.  A  married  woman  may  make  an  assign- 
ment for  the  benefit  of  creditors.     Jbid. 

17.  Bt/  One  Partner.  One  partner  cannot  make  a  general  assign- 
ment, after  insolvency,  without  the  assent  of  his  partners  who  are  acces- 
sible. Such  an  assignment  may  be  ratified.  Holland  v.  Drake,  Ohio, 
4  Am.  L.  T.  R.  479. 

18.  Preferences.  Preferences  may  be  made  in  the  assignment.  Coah- 
ley  V.  Weil,  Md.  iv.  577  ;  47  Md.  277. 

19.  Jbid.  — Missouri.  An  assignment  which  prefers  the  claims  of  cer- 
tain creditors  is  not  void  in  Missouri,  but  inures  to  the  benefit  of  all  the 
creditors.     Martin  v.  Hausman,  U.  S.  C.  0.  xiv.  676. 

20.  Preference  of  Assignee.  The  preference  of  the  assignee  is  not,  of 
itself,  proof  of  fraud.     Shultz  v.  Hoagland,  N.  Y.  xii.  310. 

21.  Preference  —  Fraud.  Fraud  to  avoid  a  preference  on  a  general 
assignment  for  the  benefit  of  creditors  must  be  fraud  or  preference  in  the 
assignment  itself.      Wilson  v.  Berg,  Penn.  vii.  508 ;  88  Penn.  St.  1 67. 

22.  Property  not  included  —  Effect  on  Debtor's  Sights.  An  assign- 
ment which  does  not  embrace  all  the  property  of  the  grantor  is  valid  as  to 
him  though  void  as  to  creditors.     Schuman  v.  Ptddicord,  Md.  vii.  563. 

23.  ReUase  exacted.  Though  the  assignment  exacts  releases  from 
participating  creditors  it  is  valid.  Coakley  v.  Weil,  Md.  iv.  577 }  47  Md. 
277. 

24.  Ibid.  An  assignment  which  exacts  a  full  release  as  a  condition  of 
receiving  any  dividend  is  void.     Mayer  v.  Shields,  Miss.  xii.  789. 

25.  Second  Assignment  by  Partner  —  First  invalid.  A  second  assign- 
ment by  a  resident  partner,  the  first  assignment  of  the  firm  being  defec- 
tive, is  valid.     Rumery  v.  McCvlloch,  Wig.  xiv.  190;  54  Wis.  565. 

26.  Setting  it  aside  —  Fraud — Judgment,  There  is  no  right  to  an 
action  to  set  aside  the  assignment  until  a  return  of  nulla  bona  to  an 
execution.      Vemer  v.  Downs,  S.  C.  x.  823. 

27.  Son-in-Law  as  Assignee.  The  appointment  of  a  son-in-law  resid- 
ing with  the  debtor  is  not,  of  necessity,  fraudulent  ShuUx  v.  Hoagland, 
N.  Y.  xii.  310. 

28.  Transfer  for  Money  to  be  advanced.  A  transfer  of  property  upon 
the  faith  of  advances  to  be  made,  and  which  were  made,  does  not  operate 
as  an  assignment  for  the  benefit  of  creditors.  Brooks  v.  Staton's  Adm'rs, 
Ky.  xi.  260;  79  Ky.  174. 

II.  The  As-  29.    Consent  indorsed  by  Third  Persons.     The  signatures  of  the  as- 
rignee.              signees  accepting  the  trust  may  be  indorsed  by  other  persons  in  their 

presence.     Scott  v.  Seaver,  Wis.  xi.  792  ;  52  Wis.  175. 

80.  Commissions  of  Assignee.  An  assignee  is  entitled  to  commis^ 
sions  only  on  the  amount  received  by  him  on  the  sale  of  the  property. 
In  re  Dean,  N.  Y.  xii.  794  ;  86  N.  Y.  898.     In  re  Bulbert,  lb.  xiv.  407, 

31.  Removed  Assignee  —  Suit  on  Bond.  When  a  removed  assignee 
fails  to  comply  with  the  order  of  removal,  the  successor  may  sue  upon 
his  bond  for  damages.     Phillips  v.  Ross,  Ohio,  xii.  413. 

III.  Title  of  An-       32.    Vesting  Title.     Title  does  not  remain  in  the  assignor,  nor  in  abey- 
sign«e.  ance,  until  the  giving  of  security  by  the  assignee ;  acceptance  conveys  it 

to  assignee.     Brennan  v.  Wilson,  N.  Y.  v.  243. 

83.  Ibid.  —  Filing  Bond — Acceptance  of  Ihtst.  Where  an  assignee 
is  required  by  law  to  file  his  bond  within  a  certain  time,  his  title  to  the 
property  is  inchoate  until  the  filing,  and  if  not  filed  he  acquires  no  abso- 
lute title,  and  it  operates  as  a  rejection  of  the  trust.  Kingman  v.  Bar^ 
ton,  Minn.  v.  116 ;  24  Minn.  295. 
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34.  Attachment  —  Injunction.  The  stsugnee's  bterest  in  the  property 
will  not  enable  him  to  sae  for  an  iniunotion  to  restrain  attachmeut  pro- 
ceedings brooght  by  a  creditor.    AMon  v.  Jonet,  Neb.  xtL  807. 

85.  Conditional  Sale  —  Notice.  The  assignee  takes  the  property  sub- 
ject  to  a  conditional  sale,  though  it  was  not  filed  as  required  by  statute. 
Warner  v.  Jamison,  Iowa,  viii.  753. 

36.  Existing  Equifiet.  A  voluntary  assignee  takes  the  assignor's  estate 
sobject  to  all  existing  equities.  William*  v.  Wintor,  B.  I.  vi.  879 ;  12 
S.  I.  9.     Savings  iutitution  v.  Adae,  U.  S.  C.  C.  zii.  385. 

37.  Funds  subject  to  Draft.  The  funds  in  the  hands  of  the  drawee 
pass  to  the  assignee,  as  assets  of  the  insolvent's  estate,  before  the  accept- 
ance or  payment  of  the  draft.     BaiUis  Appeal,  Peun.  zL  621. 

38.  Impeaching  Conveyances.  The  aisignee  cannot  impeach  convey- 
ances made  by  his  assignor  in  fraud  of  his  creditors.  PiUsbury  r.  Kingon, 
N.  J.  iz.  517.     Fltmer  v.  Cornish.  Minn.  vii.  624;  25  Minn.  478. 

89.  Oontintiinff  Business.  The  assignee  in  continuing  the  business 
mast  exercise  the  diligence  of  a  provident  owner,  and  is  liable  for  ordi- 
nary negligence  or  the  want  of  that  degree  of  diligence  which  persons 
of  ordinary  prudence  use  about  their  own  business.  Jn  re  Dean,  N.  Y. 
xii.  794;  86N.  r.  898. 

40.  Mortgaged  Chattels.  Mortgaged  chattels  in  possession  of  the  as- 
signor become  assets  to  be  administered,  though  the  condition  of  the 
mortgage  is  broken.     Ingram  v.  lAndeman,  Ohib,  xii.  664. 

41.  Remission  of  Penalty  —  Forfeiture  h^ore  Assignment.  A  remis- 
sion upon  property  forfeited  to  the  federal  government  before  an  assign- 
ment was  made  will  not  puss  to  the  assignee  unless  he  had  acquired  title 
to  the  forfeited  property.      Ward  v.  Webster,  N.  Y.  ix.  626. 

42.  Divesting  Title.  The  assignees,  after  acceptance  of  the  trust,  can- 
not divest  themselves  of  title,  or  of  the  trust,  except  by  order  of  a  court 
of  competent  jurisdiction.     Brennan  v.  Wilson,  N.  Y.  v.  248. 

43.  Md. — Deed — Not  of  All.  The  assignees  must  unite  in  a  dis- 
posal of  the  trust  property,  and  a  deed  by  two,  the  third  living,  is  not 
valid.    3id. 

44k  Action  by  Acting  Trustee  —  Refusing  Trustee.  Where  an  assignee 
for  benefit  of  creditors  fails  to  qualify  and  refuses  the  trust,  he  need  not 
be  joined  in  an  action  by  the  acting  trustee.  Shockley  v.  Fisher,  Mo. 
xiv.  88  ;  75  Mo.  498. 

4o.  Domestic  Creditors — Massachusetts.     An  assignment  for  the  hen-  IV.  DMriba- 
efit  of  creditors  in  another  state,  no  consideration  being  shown,  in  Mas-  fon  *' E8'*t«' 
sachusetts,  is  subordinate  to  an  attachment  by  a  non-assenting  domestic 
creditor.     Pierce  v.  O'Brien,  Mass.  x.  734;  129  Mass.  814. 

46.  Ibid.  —  Georgia.  An  assignment  made  in  another  state  will  be 
fully  enforced  in  Qeorgia  as  to  domestic  creditors.  Miller  v.  Kenaghan, 
6a.  i.  465 ;  56  Gs.  155. 

47.  Period  of  Distribution.  Under  an  assignment  where  no  pay- 
ments were  to  be  made  until  the  trustees  had  fully  realized  the  fund,  a 
creditor  must  await  the  distributiou.  Bank  v.  Bullock,  Mass.  i.291 ;  120 
Mass.  86. 

48.  Necessity  to  prove  Claim.  The  only  creditors  who  are  entitled  to 
participate  in  the  distribution  of  an  assigned  estate  are  those  who  have 
presented  and  proved  their  claims.     la  re  Bailey,  N.  Y.  ix.  626. 

49.  Secured  Creditor.  After  an  assignment  a  secured  creditor  must 
first  exhaust  hu  security,  and  deduct  its  proceeds  from  his  debt ;  he 
cannot  claim  a  dividend  upon  his  entire  debt.  Pet.  of  KnotaUs,  R.  I.  xi. 
27;  18  B.  I.  90. 

50.  Unpaid  Dividends  —  Lien  of  Creditors.  To  the  unclaimed  divi- 
dends of  an  assigned  estate  which  the  assignment  provided  should  gn  to 
the  aaaignors  or  their  aj^intees,  the  other  creditors  are  entitled,  and  a 
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lien  attaches  thereto  upon  the  filing  of  their  bill  to  establish  such  lien. 
Smith  V.  MHett,  E.  I.  vi.  879  ;  12  R.  I.  159. 

51.  Taxes — Preference.  The  right  of  the  state  to  any  preference  ont 
of  the  estate  for  taxes  cannot  be  set  up  by  a  creditor.  Jh  re  Leuns,  N.  Y. 
X.  218. 

52.  Wife's  Properly  included  in  Appraisement.  Where  property  of 
the  wife  of  the  assignor  is  appraised  without  objection  on  her  part  as  the 
property  of  her  husband,  her  rights  therein  are  not  divested,  nor  is  she 
estopped  from  claiming  it.  Hildebrand  v.  Bowman,  Fenn.  ziv.  665 ; 
100  Penn.  St.  580. 

53.  Non-Resident  Creditors.  The  agreement  by  non-resident  creditors 
to  accept  a  dividend  under  an  assignment  void  by  reason  of  noncom- 
pliance with  the  statute  will  not  bind  them.  Aiiman  v.  Davis,  N.  Y. 
xvL  278. 

54.  Jbid.  —  Comity.  An  assignment  made  in  another  state  will  be  en- 
forced against  a  non-resident  creditor,  upon  principles  of  comity.  Chaffee 
V.  Bank,  Maine,  xi.  296 ;  71  Maine,  514. 

55.  Jbid.  —  Decree  —  Appeal.  A  decree  of  distribution  in  an  assigned 
estate  is  conclusive  as  to  the  creditors  and  awards ;  the  remedy  upon  an 
erroneous  award  is  by  appeal.     Commonwealth  v.  Stracy,  Penn.  xiv.  667. 

ASSUMPSIT. 

I.  Gbxeballt.  v.    Goods  sold  awd  DELrvEitED. 

II.  Money  had  and  keckited.         VI.   Services,  Labob,  and  Matebials. 

III.  MOHBT  EXPENDED.  III.   COHSIDBBATIOH. 

IV.  MoNET  LOANED. 

I.  Generally.  1.   Use  of  Seal  by  Agent  —  Surplusage.     Where  an   agent  not  em- 

powered under  seal  makes  a  contract  for  his  principal  whom  he  reveals, 
and  signs  and  seals  the  contract  with  his  own  seal,  and  the  principal  af- 
terwards accepts  the  contract  without  using  a  sealed  instrument  of  rati- 
fication, the  proper  action  to  enforce  the  contract  against  the  principal  is 
assumpsit,  the  agent's  seal  being  regarded  as  surplusage.  Swisskelm  v. 
Laundfy  Co.  Penn.  xi.  171  ;  95  Penn.  St.  367. 

2.  Board —  Ward — Service.  Board  cannot  be  collected  by  a  guar- 
dian from  his  ward  when  taken  into  his  family  and  there  employed  in 
domestic  duties.     Hortons  Appeal,  Penn.  x.  254  ;  94  Penn.  St.  62. 

3.  Chech  —  Indorsement  forged.  One  holding  a  check  upon  a  forged 
indorsement  is  liable  to  the  owner  in  assumpsit  for  its  value.  Bobbett  v. 
Pinkett,  Exch.  Div.  iii.  2  ;  1  Exch.  Div.  368. 

4.  Contract  part  performed — Refusal  to  complete.  Upon  a  contract 
partially  performed  the  plaintiff,  he  wilfully  refusing  to  complete  it, 
cannot  recover  in  assumpsit.     GiU  v.  Vogler,  Md.  x.  563. 

5.  Debt  assigned.  Assumpsit  does  not  lie  upon  the  assignment  of  a 
debt    Getchell  v.  Money,  Maine,  ix.  12  ;  69  Maine,  442. 

6.  Foreign  Judgment.  Assumpsit  will  lie  upon  a  foreign  judgment. 
Bank  v.  Berbe,  V't.  xii.  228. 

7.  Ownership.  Assumpsit  is  predicated  upon  a  olum  of  ownership. 
Randall  v.  Higbee.  Mich.  vi.  80;  37  Mich.  40. 

8.  Promise.  To  recover  in  assumpsit  the  plaintilF  must  prove  a 
promise  expressed  or  implied.     Tkiigg  v.  Treacey,  Penn.  xvii.  220. 

9.  Specially.  Assumpsit  will  not  lie  for  money  due  on  a  contract  under 
seal.     Smelting  Co.  v.  Smith,  R.  I.  xi.  517 ;  13  R.  I.  27. 

10.  Special  Agreement — Usage.  The  presumption  of  an  implied  as- 
sumpsit may  be  repelled  by  evidence  of  a  special  agreement,  or  of  general 
usage,  or  of  the  relations  between  the  parties  and  surrounding  circum- 
stances.    Peters  v.  Gallagher,  Mich.  vi.  687  j  87  Mich.  407. 

n.  Money  had       1 1  ■  Assessments  exacted  under  Void  Statfite.     An  action  as  for  money 
and  received,      had  and  received  will  lie  against  a  town  for  assessments  exacted  under 
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an  nnconstitutional  statute.  Horn  v.  New  Lott,  N.  Y.  xi.  55  ;  83  N.  Y. 
100. 

12.  Against  Last  Indorse*  —  Restrictive  Indorsement.  The  owner  of 
negotiable  paper  can  recover  from  the  last  indorsee  when  he  has  put 
a  restrictive  indorsement  upon  it.     Sank  v.  Hank,  U.  S.  C.  C.  x.  797. 

IS.  Debtor  liable.  Assumpsit  will  lie  for  money  had  and  received 
though  the  debtor  remains  liable.     Sibley  r,  Willard,  Minn.  zvii.  211. 

14.  Fraudulent  Process.  Money  paid  upon  a  colorable  and  fraudulent 
process  to  release  his  property  from  attachment  can  be  recovered  as  for 
money  had  and  received.     Chandler  v.  Sanger,  Mass.  i.  383. 

15.  Frauds,  Statute  of —  Resulting  Trust  —  Return  of  Consideration. 
Assumpsit  will  lie  upon  an  express  promise  coming  within  the  statute  of 
frauds,  or  where  a  resulting  trust  has  been  cut  oS  by  the  statute  affecting 
such  trusts.     Mannen  v.  Bradberry,  Ky.  xvL  13. 

1 6.  Insurance  Money  — No  Obligation  to  insure — Oum  Loss  not  covered. 
The  custodian  of  goods  which  he  has  not  agreed  to  insure,  but  which  he 
does  insure  with  hu  own,  is  not  liable  in  assumpsit,  when  the  insurance 
received  by  him  is  not  sufficient  to  cover  his  own  loss.  Reitenbach  v. 
Johnson,  Mass.  z.  697;  129  Mass.  316. 

17.  Joint  Action.  In  a  joint  action  for  money  had  and  received 
money  must  have  been  jointly  received.  Simmons  v.  Spencer,  U.  S.  C.  C. 
xiii.  38 ;  3  McCrary,  48. 

18.  Lost  Property  of  A. —  Claim  of  B.  Assumpsit  will  not  lie  by 
the  owner  of  a  safe  for  money  found  in  a  secret  place  by  the  person 
with  whom  he  left  the  safe  for  sale.  Durfte  v.  Jones,  R.  I.  v.  845 ; 
11  R.I.  88. 

19.  Mistake.  Money  paid  by  mistake  can  be  recovered  in  assumpsit. 
Wright  v.  Bank,  N.  Y.  L  543  ;  64  N.  Y.  316.  MerediOt  v.  Haines,  Penn. 
xviL  727. 

20.  Ibid.  —  Overpayment.  An  overpayment  by  mistake  can  be  recov> 
ered  in  assumpsit,     darkey  v.  Mansfield,  N.  Y.  x.  750. 

21.  Money  deposited  with  DefauUvng  Officer  and  used  for  Association. 
Money  deposited  with  the  financial  officer  of  an  association  p€n°8onally, 
and  used  by  him  for  the  association,  can  be  recovered  therefrom  in  as- 
sumpsit, though  the  officer  was  a  defaulter.  Leonard  v.  Mutual  Loan 
Asso.  Iowa,  xii.  78. 

22.  Money  paid  not  owing.  The  equitable  action  for  money  had  and 
received  will  necessarily  lie  against  one  who  has  received  money  which  in 
conscience  does  not  belong  to  him.  Wright  v.  Bank,  N.  Y.  i.  543 ;  64 
N.Y.  316. 

23.  For  Money  paid  —  To  Pretident  of  Bank.  Money  i>aid  to  a 
bank  cannot  be  recovered  from  its  president,  though  paid  to  him  for  pur- 
poses not  within  the  transactions  of  the  bank.  Bank  v.  WJieeloek,  N.  Y. 
xi.  441;  82  N.  Y.  118. 

24.  Against  Municipal  Corporation.  A  municipal  corporation  is  liable 
in  assumpsit  for  money  or  other  property  belonging  to  another  coming  into 
its  possession.     Salt  Lake  v.  Hollister,  Utah,  xv.  407. 

25.  Note  paid  to  compound  Felony.  Tha  amount  paid  upon  a  note 
given  to  compound  a  felony  cannot  be  recovered.  Hca/nes  v.  Rudd,  N.  Y. 
xi.  304. 

26.  Overpayment.  A  debtor  who  has  paid  money  on  account  of  a 
judgment  against  him,  before  a  distribution  by  an  auditor  of  the  proceeds 
of  the  sale  of  his  real  estate,  but  which  did  not  appear  on  ihe  record, 
cannot  recover  back  the  amount  so  paid  from  his  creditor,  who,  by  the 
auditor's  report,  is  paid  his  judgment  in  fulL  Finnd  v.  Brew,  Penn. 
L497;  81  Penn.  Su  362. 

27.  Partner  appropricUing  Firm's  Deposit.  An  action  will  not  lie  for 
money  had  and  received  against  one  whose  draft  upon  a  person,  a  partner, 
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III.  Money 
expended. 


IV.  Honey- 
loaned. 


v.  Qooda  sold 
and  delivered. 


was  partly  paid  oat  of  the  firm's  deposit,  bj  his  Erection.    DavU  T. 
Smith,  Minn.  xiv.  215 ;  29  Minn.  201. 

28.  Possession  of  Money.  An  action  for  money  had  and  received  can 
be  maintained  whenever  one  man  has  received  or  obtained  the  possession 
of  the  money  of  another  which  ex  aqua  et  bono  he  ought  to  pay  orer. 
Brand  v.  Williams,  Minn.  xiv.  404 ;  29  Minn.  238. 

29.  Presumption  of  Privity  and  Promise.  There  need  be  no  privity 
between  the  parties.  When  the  fact  appears  that  one  has  money  whidi 
he  ought  to  pay  over,  the  law  creates  the  privity  and  the  promise. 
lUd. 

80.  Vendor  and  Purchaser  —  Payment  —  Litigated  Tiile.  A  par- 
chaser  need  not  await  the  result  of  an  experiment  to  secure  a  good  title, 
but  may  recover  any  payment  he  has  made.  People  v.  Building  Co. 
N.  Y.  XV.  532 ;  92  N.  Y.  98. 

31.  Ilnd.  —  Rescission.  Where  A.  agrees  by  parol  to  convey  land  to 
B.,  when  requested,  and  receives  from  B.  a  portion  of  the  purchase- 
money,  the  payment  of  the  remunder  and  the  conveyance  of  the  land  are 
dependent  acts  to  be  concurrently  performed ;  nor  can  B.  recover  back 
such  partial  payment  without  showing  an  offer  on  his  part  to  perform, 
and  a  refusal  on  the  part  of  A.  Sennett  v.  Shehan,  Minn.  xi.  401 ; 
27  Minn.  328. 

32.  Ibid.  —  Valtie  of  Land  short  of  Deed.  Assumpsit  will  lie  to  recover 
the  value  of  land  conveyed  less  than  that  shown  by  vendor's  survey. 
Piekman  v.  Trinity  Church,  Mass.  iv.  288 ;  123  Mass.  1. 

38.  In  purchasing  Stock  of  Goods.  Assumpsit  is  a  proper  remedy  for 
money  expendeti  in  purchasing  stock.  Chowley  v.  Pendleton,  Conn.  viiL 
896;  46  Conn.  62. 

34.  Money  paid  to  TTiird  Party.  Assumpsit  lies  to  recover  money  paid 
to  a  third  party,  at  the  request,  implied  or  expressed,  of  another.  John- 
son V.  Krassin,  Minn.  vi.  175;  25  Minn.  117. 

35.  Statutxnry  Lien  —  Sale.  The  amount  of  a  statutory  lien  can  be 
recovered  from  the  owner  of  the  property  if  he  has  disposed  of  it.  Salt 
Lake  v.'ffoUisUr,  Utah,  xv.  407. 

36.  Taxes  paid  by  Mortgagee.  Taxes  paid  by  a  mortgagee  can  be  re- 
covered in  assumpsit  from  the  mortgagor  or  his  assignee.  Bogg  v.  Long- 
streth,  Peun.  xii.  573  ;  97  Penn.  St.  255. 

37.  Action  upoti  a  Check.  An  action  for  money  loaned  cannot  be 
brought  upon  a  check ;  the  presumption  is  that  a  check  is  payment. 
KoeMer  v.  Adler,  N.  Y.  xi.  273  ;  15  J.  &  Sp.  518. 

38.  Assuming  Mortgage  Debt  —  Breach  of  Promise.  Assumpsit  will  lie 
against  a  grantee  in  favor  of  the  grantor  for  the  amount  of  a  mortgage 
debt  when  he  takes  a  deed  declaring  the  land  subject  to  a  mortgage, 
which  he  assumes  or  agrees  to  pay,  upon  a  breach  of  this  promise.  Lap- 
pen  V.  Gill,  Mass.  xi.  93 ;  129  Mass.  349. 

39.  Promised  Mortgage  refused.  Assumpsit  will  lie  for  money  loaned 
on  a  promise  to  secure  it  by  mortgage,  upon  a  refusal  to  make  the  mort- 
gage.    Dickerson  v.  Merriman,  III.  xii.  651  ;  100  111.  342. 

40.  Money  borrowed.  Money  borrowed  by  A.  and  lent  by  him  to  an 
association  cannot  be  recovered  by  him  in  stssum^sit.  Kraft  v.  Printing 
and  PiMishing  Asso.  N.  Y.  xiii.  278  ;  87  N.  Y.  628. 

41.  Falue  of  Chattels  claimed  and  detained.  Assumpsit  will  not  lie 
for  the  value  of  chattels  taken  under  a  claim  of  right,  and  wrongfully 
detained.     Bethlehem  v.  Ins.  Co.  Penn.  ii.  6.')8 ;  81  Penn.  St.  445. 

42.  Against  Purchaser  of  Business.  Assumpsit  will  not  lie  for  the  value 
of  goods  delivered  against  the  purchaser  of  the  business  of  the  buyer, 
who  undertook  to  discharge  all  of  his  debts  and  obligations,  unless  there 
Was  a  special  agreement  to  perform  this  contract.  Austin  v.  Seligman, 
U.  S.  C.  C.  xvi.  674. 
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43.  SlaJm  at  SavhlSU —  Utage — Promite.  A  log  owner  cannot  re- 
cover the  value  of  slabe  retained  at  the  aaw-mill  under  a  custom,  unless 
the  miller  has  promised  tQ  pay  for  them.  Wyman  v.  Banton,  Maine,  iii. 
641 ;  66  Maine,  171. 

44.  CoTitract  broken.  Upon  a  contract  for  lubor  for  a  certain  period, 
or  materials  to  be  supplied  for  a  certain  work,  and  a  breach  thereof,  a 
recovery  can  be  had  for  services  rendered,  or  materials  furnished,  upon  a 
quantum  meruit.   Parcell  v.  Mc  Comber,  Neb.  xi.  841 ;  11  Neb.  209. 

45i>  Fire  —  Work  not  completed.  A  contractor  may  recover  for  work 
daao  on  his  contract,  though  it  has  not  been  completed  by  i-eason  of  the 
destruction  of  the  building  by  fire.  Ckary  v.  Sohier,  Mass.  L  684 ;  1 20 
Masa.  210. 

46.  Frauds,  Staiule  of.  Where  work  has  been  done  by  the  plaintiS 
for  the  defendant  and  with  his  consent  in  pursuance  of  an  agreemeut  of 
which  the  consideration  has  totally  failed,  its  value  may  be  recovered 
under  a  quantum  meruit,  notwithstanding  the  agreement  itself  u  within 
the  operation  of  the  statute  of  frauds.  Palbrook  v.  Lawet,  Q.  B.  Div. 
iL  69 ;  L.  R.  1  Q.  B.  Div.  284.  See  Buckingham  v.  Ludlum,  N.  J. 
xvu.  487. 

47.  Hire  of  Convict  —  Remedy  for  LUeretted  Party.  For  the  hire 
received  by  tlie  county  for  a  convict,  the  claim  of  the  natural  guardian, 
or  other  person  interested,  must  be  presented  by  suit  against  the  party 
illegally  receiving  the  hire.     Catling  v.  State,  6a.  viL  €48 ;  62  6a.  243. 

48.  Treatment  and  Food  of  Sick  Horte  hired.  Unless  the  hirer  of  a 
horse  by  his  usage  caused  the  animal  to  fall  sick,  the  owner  of  the  horse 
is  liable  for  treatment  and  foo<L  Leach  v.  French,  Maine,  viii.  559 ;  69 
Maine,  389. 

49.  Waget  —  Member  of  Family.  Assumpsit  does  not  lie  to  recover 
wages  by  a  person  who  has  lived  in  a  family  for  many  years,  though  not 
a  relative,  as  a  member  of  the  family  itselt  Smith  v.  JoHhsoh,  Iowa,  iiL 
590  ;  45  Iowa,  308. 

50.  Accettion  by  JUtbor  —  -Effect  on  Original  Article.  One  who 
through  mistake,  though  in  good  Taith,  expends  labor  on  the  profterty  of 
another  who  appropriates  the  benefit  of  it,  is  not  entitled  to  compensation, 
when  the  identity  of  the  original  article  is  not  destroyed,  nor  its  value 
greatly  increased.     Mining  Go.  v.  Hertin,  Mich.  vi.  116;  37  Mich.  832. 

51.  Payment  not  in  Money  —  Breach.  One  who  by  his  contract  is  to 
receive  payment  in  something  else  than  money  cannot,  where  he  has 
broken  his  contract,  sne  upon  the  quantum  meruit  and  recover  the  value 
of  the  labor  performed  under  the  contract.  Robertt  v.  Wilkimon,  Mich. 
iL  423  ;  34  Mich.  129. 

52.  Promite  to  pay  Another't  Debt  a$  Consideration  for  Deed.  A  third 
persou  can  recover  in  assumpsit  from  the  grantee  of  a  deed,  the  considera- 
tion being  the  payment  of  the  grantor's  debt  to  him.  Starika  v.  Green- 
wood^  Minn.  xiiL  178;  28  Minn.  531. 
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VI.  For  Ser- 
vice, Labor, 
Slid  MateriaU. 


VII.  Conaidei^ 

StiOD. 


VII.  LiBW. 

Till.  DissoLiTTioii  OF  Attachmkmt. 
IX  Plbadino. 
X.  Tkial. 

XI.  JOIMMCHT. 


L  Gekeral  Mattbbs. 

IL  JuaiSDIOTION. 

in.  Attacbablb  Propbbtt. 
rv.  FoRBioir  Attachmeht. 
y.  Thb  Affidavit. 
VL  Wbit,  Fabtibs,  akd  Sbbvicb. 

1.  Bond.  The  liability  upon  the  bond  is  in  contract.  Plunkett  v.  Sauer,  I.  General  Hat- 
Penn.  xv.  222.  to"- 

9.  Ibid.  —  Damoiget.  The  damages  to  be  assessed  is  the  value  of  the 
property  at  the  time  the  bond  was  given.  Perry  ▼.  PoH,  Conn.  vii.  392 ; 
45  C!onn.Si4. 

8.  md.— Rights  of  Defendant  — Lien.     The  defendant,  upon  giving 
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II.  Jurisdic- 
tion. 


III.  Attachable 
Property. 


the  bond,  may  retain  or  regain  possession  of  the  property,  bnt  if  the 
property  is  not  discharged  from  the  lien  of  tlie  attachment  it  cannot  be 
again  attached  or  levied  upon  except  subject  to  the  prior  levy,  nor  can 
the  defendaut  sell  it  divested  of  the  lien.  Lehman  v.  Berdin,  U.  S.  C.  C. 
vl.  611. 

4.  Compulsory  Novation.  The  garnishee  cannot  bind  his  creditor  by 
a  voluntary  submission  ;  there  must  be  a  compulsory  novation.  Ifebel  v. 
Jiu.  Co.  Mich.  i.  663 ;  83  Mich.  400. 

5.  Control  of  Funds.  If  the  garnishee  has  any  control  of  the  debtor's 
funds,  he  is  liable  if  he  disposes  of  them  after  service.  Buddig  v.  Simp- 
son. La.  xii.  781 ;  83  La.  An.  375. 

6.  Delivery  of  Properly  —  §  655,  Code  of  Civ.  Proc.  No  authority  is 
given  by  §  655  of  the  Code  of  Civil  Procedure  to  order  a  person  hold- 
ing property  of  an  attached  debtor  to  deliver  it  to  the  sheriff  on  motion 
of  the  attaching  creditor.     Ifall  v.  Brooks,  N.  Y.  xiv.  120. 

7.  Aid.  —  By  Sheriff  to  Defendant.  If  the  sheriff  delivers  up  the  prop- 
erty to  defendant  before  the  suit  is  dismissed  he  is  liable  to  any  attach- 
ing creditor.    Bice  v.  Baldtoin,  U.  S.  C.  C.  xi.  627. 

8.  Interest  —  Breach  of  .Contract.  Interest  will  not  be  deemed  to  ac- 
crue against  the  trustee  during  the  pendency  of  the  trustee  process,  when 
it  must  be  awarded  as  damages  for  breach  of  contract.  Smith  v.  Flatt' 
ders,  Mass.  x.  699  ;  129  Mass.  822. 

9.  3id.  —  Reversion.  The  creditor  first  attaching  a  reversion  in  a 
fund  is  entitled  to  interest  from  the  date  of  the  decree  in  his  favor. 
Edenton  v.  Dickinson,  Tenn.  iv.  474. 

10.  Municipal  Corporation.  Neither  a  municipal  corporation  nor  its 
agent  is  subject  to  garnishment.  Merrill  \.  CampheU,  Wis.  x.  511;  49 
Wis.  535. 

11.  Notice  —  Conflict  of  Laws.  In  attachment  the  laws  of  the  state 
of  the  debtor  will  control  as  to  notice.   Lewis  v.  Lawrence,  Minn.  xv.  598. 

12.  Preference.  A  preferential  assignment  is  not  ground  for  attach- 
ment Bvans  v.  Warner,  N.  Y.  x.  215  ;  21  Hun,  574.  Taleottv.  Rosen- 
thal, lb.  xi.  58 ;  22  Hun,  573. 

13.  Threats  to  dispose  of  Property.  Threats  of  debtor  to  dispose  of  his 
property  to  protect  himself,  if  sued,  will  authorize  an  attachment.  NeW' 
man  v.  Kraim,  La.  xv.  270. 

14.  Tort  waived.  An  attachment  will  not  be  granted  in  an  action 
apon  contract,  grounded  upon  a  tort  which  has  been  waived.  Tabor  r. 
Mining  Co.  U.  S.  C.  C.  xt.  164. 

15.  Justice —  Interpleader  —  Amount.  In  an  attachment  suit  before  a 
justice  of  the  peace,  where  the  amount  originally  sued  for  is  within  his  ju- 
risdiction, he  will  also  have  jurisdiction  of  the  interplea,  although  the 
value  of  the  property  attached  and  of  that  claimed  exceeded  the  amount 
for  which  suit  may  be  brought  in  that  county.  Mill*  v.  Thomson,  Mo. 
ii.  67  ;  61  Mo.  540. 

16.  Jurisdiction  of  New  York  Marine  Court.  The  New  York  marine 
court  has  jurisdiction  in  attachment  Fielding  v.  Lucas,  N.  Y.  xiii.  209 ; 
87  N.  Y.  197. 

17.  Non^Resident  Parties.  Qiuere,  Whether  the  court  has  jorisdio- 
tion  of  an  attachment  suit  wherein  the  parties  plaintiff  and  defendaut 
are  non-residents  of  the  state.     Lovejoy  v.  Ins.  Co.  U.  S.  C.  C.  xiii.  823. 

18.  Assignee's  Claim.  Where  the  thing  assigned  is  of  no  more  value 
than  the  claim  of  the  assignee,  it  is  error  to  charge  it  in  trustee  process. 
Giles  v.  Ash,  Mass.  iv.  642. 

19.  Baggage.  Quare,  Is  a  passenger's  baggage  on  a  railroad  subject 
to  garnishment  ?    R.  R.  Co.  v.  Thorrtton,  Ga.  vi.  744  ;  60  Ga.  300. 

20.  Bonds  deposited  by  Foreign  Insurance  Company.  Bonds  deposited 
by  a  foreign  insurance  company  in  the  insurance  department  are  not  at- 
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Uchable  by  a  Don-resideDt  not  claiming  under  a  policy  issued  to  a  citizen 
or  inhabitant  of  New  York.  Steamship  Oo.  v.  Int.  Co.  U.  S.  C.  C.  xiii. 
454;  20  Blatcb.  216. 

21.  Chattel  Mortgage —  Equity —  Attachment.  The  equity  of  redemp- 
tion in  a  chattel  mortgage,  after  condition  broken,  may  be  reached  by  at- 
tachment before  judgment,  and  by  garnishment  after  judgment  in  aid  of 
execution.     Bvmham  v.  Dodittle,  Neb.  xv.  724 ;  14  Neb.  214. 

22.  Unripe  groving  Crop.  An  unripe  growing  crop  of  grain  is  prop- 
erty  subject  to  attachment.  Jiaventat  v.  Green,  Cal.  xii.  106 ;  57  Cal. 
254. 

23.  3i<L  —  How  attached.  A  growing  crop  of  grain,  in  the  posses- 
sion of  defendant,  may  be  attached  in  the  same  manner  as  is  personal 
property  not  capable  of  manual  delivery.     Ibid. 

24.  ikbt  not  due  —  Intent  to  defraud.  The  right  to  the  attachment 
before  the  debt  is  due  depends  upon  the  fraudulent  intent  to  defraud, 
hinder,  or  delay  creditors.  Seidentopf  ▼.  Annabil,  Neb.  v.  212 ;  6  Neb. 
524. 

25.  Depotit —  To  pay  Coupons.  A  deposit  to  meet  coupons  cannot 
be  attached  for  a  debt  of  the  corporation.  Locomotive  Works  v.  ICeUy, 
N.  Y.  xiv.  278. 

26.  Jbid.  —  Fraudtdent  Checking.  The  certification  and  payment  of  a 
check  of  a  corporation  to  its  officer,  with  notice  of  fraud,  will  not  discharge 
a  deposit  account  so  that  an  attachment  will  not  lie.  Bitts  t.  Bank,  N.  Y. 
xiv.  664. 

27.  Debt  in  Suit.  Garnishment  may  be  had  of  a  debt  in  suit  AUen 
V.  Watt,  111.  ii.  305;  79  III.  284. 

28.  Dividend  in  Bankruptcy.  A  dividend  in  the  hands  of  an  as- 
signee is  not  attachable  on  process  of  a  state  court.  Gilbert  v.  Lunch, 
U.  S.  C.  C.  ix.  464 ;  17  Blatch.  402. 

29.  Equitable  Right.  A  merely  equitable  right  is  not  attachable. 
Bcmk  V.  Bullock,  Mass.  i.  291 ;  120  Mass.  86. 

30.  Ibid.  —  Contract  for  Land.  An  interest  under  a  contract  for 
land  is  attachable.     Johnson  v.  Bell,  N.  H.  xii.  181. 

81.  Dower  unassigned.  Unassigned  dower  in  real  estate  is  not  sub- 
ject to  attachment.     Rensch  v.  Moore,  Iowa,  vii.  14;  48  Iowa,  611. 

82.  Goods  sold  and  delivered  —  Deceit.  An  attachment  will  not  issue 
in  an  action  for  goods  sold  and  delivered  upon  an  alleged  deceit.  Del- 
lone  V.  Hall,  Md.  V.  14 ;  57  Md.  112. 

33.  Goods  stored  —  Storage  due.  Goods  stored  at  a  certain  rate  of 
storage,  which  is  unpaid,  cannot  be  attached.  Lennig's  Appeal,  Penn. 
xi.  484. 

34.  Horse  —  Actual  Use.  A  horse  need  not  be  in  actual  use  to  be  ex- 
empt from  attachment.     Howell  v.  RoweU,  Vt.  xii.  41 6 ;  52  Vt.  302. 

35.  Insurance  Money  —  Conditions.     Insurance  money  cannot  be  at-     ' 
tached  unless  it  is  absolutely  due.     Lov^oy  v.  Ins.  Co.  U.  S.  C.  C.  xiiL 
323. 

36.  Ibid.  —  Mortgagor  and  Mortgagee.  Insurance  money  under  a  pol- 
icy made  payable  to  a  mortgagee,  as  bis  interest  may  appear,  is  not  at- 
tachable as  the  mortgagor's  claim.  Mansfield  v.  Stevens,  Minn.  xvi. 
687. 

37.  Judgment  —  Federal  Court  —  State  Court.  A  judgment  of  a  fed- 
eral court  cannot  be  attached  in  a  state  court.  Henry  v.  Mining  Co.  U. 
a  C.  C.  XV.  580. 

38.  Bnd.  — Consent.  Garnishment  in  state  court  of  judgment  of  fed- 
eral court  is  not  effectual  without  the  concurrence  of  the  latter  court. 
Loomis  V.  Carrington,  U.  S.  C.  C.  xvii.  69. 

89.  Legacy  disposable  at  the  Discretion  of  Trustee.  A  legacy,  given  to 
a  trustee,  and  disposable  at  his  discretion  for  the  benefit  of  another,  can- 
not be  attached.    Battfiild  v.  Wiggin,  N.  H.  vii.  805  ;  58  N.  H.  155. 
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40.  Maehtnery  boHed  to  Freehold — Removed.  An  attachment  of  m*' 
chiaeiy  bolted  to  th«  freehold  is  binding  if  the  sherifE  obtains  full  ooutrcd 
of  it.  He  need  not  detach  and  remove  it.  Patch  v.  WetielU,  Mich.  xn. 
116;  46  Mich.  249. 

41.  Money  in  Legal  Cuttody  —  Money  taien  from  Aeeueed  Person. 
Property  taken  by  the  sherifE  from  an  accused  person  on  arrest  is  d^ 
subject  to  attachment  in  his  hands.     Bank  v.  McLeod,  Iowa,  xviL  785. 

42.  Bnd.  —  Sheriff's  Debt  —  Sheriff's  Deposit  Money  deposited  in  a 
bank  l^  a  sheriff  as  sheriff,  shown  to  beloug  to  execution  creditors,  is  not 
subject  to  garnishment  in  a  suit  against  the  sheriff.  Meadowcro/i  v. 
Agnew,  111.  viL  682  ;  89  111.  469. 

43.  Ibid.  —  Money  collected  on  Execution.  Money  collected  on  legal 
process,  in  the  officer's  hands,  is  in  custodia  legis,  and  is  not  attachable. 
Hardy  r.  Tilton,  Maine,  vi.  619  ;  60  Maine,  195. 

44.  Money  due  unconditionally  —  Accounting.  Money  is  not  "  due  ab> 
solutely  and  without  contingency  "  to  a  employee  for  wages  earned,  when 
he  must  account  for  property  intrusted  to  him  before  payment.  Fellows 
V.  R.  R.  Co.  Mass.  ziL  693  ;  131  Mass.  863. 

45.  Bnd. — Security — Percentage.  A  percentage  held  as  security  for  the 
performance  of  a  building  contract  is  not  attachable  as  a  "  contingent 
right  or  claim."      Webber  v.  Bolte,  Mich.  xvi.  526. 

46.  Ibid.  —  Labor  done  —  Vohi.atvm  by  Third  Person.  When  labor  is 
performed  under  a  contract  the  amount  and  value  of  which  is  to  be  fixed 
by  a  third  person,  a  contingency  does  not  arise  under  the  statute.  Ware 
V.  Gowen,  Maine,  i.  407  ;  65  Maine,  584. 

47.  Money  or  Property  in  TVansit  for  a  Creditor.  Mooey  or  other 
property  delivered  to  a  third  person  for  delivery  to  a  creditor  may  be  at- 
tached in  transit  as  the  debtor's  property.  Ridge  v.  Olmstead,  Mo.  xJL 
754 ;  73  Mo.  578. 

48.  Mutual  Insurance  Company  —  Assessment.  An  attachment  execu- 
tion, sur  judgment  against  a  mutual  insurance  company,  served  upon  a 
member  who  has  given  a  premium  note  to  the  company,  will  bind 
amounts  subsequently  assessed  upon  the  note.  Hays  v.  Ins.  Co.  Penn. 
xiv.  284. 

49.  Promissory  Note.  A  promissory  note,  whilst  running,  is  not  a 
debt  within  §  63,  Common  Law  Procedure  Amendment  Act,  1856, 
which  may  be  attached  to  answer  a  judgment  debt.  Pyne  v.  Kinna, 
Com.  PI.  iv.  221  ;  11  Ir.  L.  T.  R.  118. 

50.  Ibid.  —  Transfer.  The  maker  of  a  matured  note  cannot  be  gar- 
nished for  the  debt  of  any  holder  after  a  transfer  by  him.  Knise^  v. 
Evans.  Ohio,  vii.  151 ;  34  Ohio  St  158. 

5\.  Partnership  Property — Statute  —  '^  Joint  Owners."    The  statute 
(Gen.  Stats,  c.  123,  §S  87,  88)  as  to  die  attachment  of  property  of  joint 
'  owners  does  not  apply  to  partnership  property.     Bred  v.  Blair,  Mass. 
X.  637;   129  Mass.  127. 

52.  Ibid  —  Specific  Portion.  A  creditor  of  one  member  of  a  firm 
may  attach  his  interest  in  a  specific  portion  of  a  stock  of  goods  belonging 
to  the  firm.  Fogg  v.  Lawry,  Mune,  vi.  430 ;  60  Maine,  78.  Rondel 
y.  Johnson,  B.  L  xiL  415 ;  18  R,  I.  338.  Per  contra,  Myers  v.  Smith, 
Ohio,  iii.  360;  29  Ohio  St.  120.  Bank  v.  Shryock,  Md.  viiL  862;  48 
Md.  427. 

53.  Property  assigned  for  the  Benefit  of  Creditors.  Property  held 
under  a  vdid  assignment  for  the  benefit  of  creditors  is  not  attachable. 
Schleuter  v.  Raymond,  Neb.  vi.  27  ;  7  Neb.  281. 

54.  Property  received  after  Service.  Property  coming  to  a  garnishee 
after  service  is  bound.  Buddig  v.  Simpson,  La.  xii.  781 ;  33  La.  An. 
375. 

55.  Public  Pay.  Public  salaries  and  pnUic  pay  are  not  attachahlet 
Swepton  v.  Turner,  N.  C.  iv.  27 ;  76  N.  C.  115. 
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A€.  Railroad  Proptirty  —  Slatwn  Agtni  —  TiekeU  and  Freight.  The 
station  agent  is  chu^geable  as  trustee  for  money  received  from  tickets 
and  freight.     £ank  v.  S.  R.  Co.  N.  H.  vii.  116. 

57.  Rent  to  accrue  —  Statute.  Rent  to  accrue  cannot  be  attached. 
TWp  v.  Pretton,  Mich.  ix.  241 ;  42  Mich.  oil. 

58.  Seamen's  l¥age$.  Seamen's  wages  are  attachable.  £ddy  v.  QHara, 
Mass.  xiiL  399.     White  v.  Dwnn,  lb.  xv.  691 ;  184  Mass.  271. 

59.  Slock — Of  Non-Reeident  in  Foreign  Corporaiion.  The  shares  of 
a  foreiga  corporation  belongmg  to  a  non-resident  are  not  attachable  under 
§  647  of  the  Code ;  these  shares  do  not  represent  property  in  the  state. 
Plympton  v.  Bigelou),  N.  Y.  xvL  791. 

60.  Jbid.  —  Tramfer  to  Creditor.  An  attachment  will  not  lie  against 
•hftres  of  A.  transferred  to  B.  as  collateral  security,  and  by  B.  to  €.,  a 
creditor  of  A.,  at  A.'s  request.  Beckwith  v.  Burroughs  B.  I.  xii.  478 ;  13 
R.  I.  294. 

61.  Unpaid  Stock  Subteriptione.  Unpaid  subscriptions  may  be  at- 
tached by  creditors  of  the  corporation.  Longford  v.  Water  Power  Co. 
Iowa,  xiT.  621.     FauU  y.  Mining  Co.  U.  S.  C.  C.  xv.  324 ;  8  Saw.  426. 

62.  Tobacco.  Tobacco  can  be  attached  in  the  place  of  curing,  and 
secured  there,  the  return  being  made  to  the  town  clerk.  Bank  v.  Jewett, 
Mass.L  145;  119  Mass.  241. 

63.  Wages  —  Amount.  The  wages  subject  to  garnisbmeut  under  the 
Illinois  statute  is  the  sum  in  the  hands  of  the  garnishee  when  the  sum- 
m<M)8  is  served  on  him.  Blies  v.  Smith,  111.  i.  551.  R.  R.  Co.  v.  Thonqh 
lon,  Kan.  zvii.  305. 

64.  Litention  to  remove.  A  fixed  purpose  to  remove  one's  domicil  to  rv.  Foreign 
another  state  does  not  make  him  a  non-resident  lor  the  purposes  of  at-  Attachment 
tachment.      VaxtgJin  v.  Ballantine,  Tenn.  ii.  569. 

65.  Removal  leaving  Familg.  A  person  coming  into  a  state  to  reside, 
leaving  his  family  in  another  state,  is  not  a  non-resideot  under  the  statute. 
Swaney  v.  ffutckint.  Neb.  xiv.  593  ;  13  Neb.  266. 

66.  Statute  —  Construction.  A  statute  of  attachment  against  non-resi- 
denu  must  be  strictly  construed.  Hebel  v.  hu.  Co.  Muth.  i.  663 ;  33 
Mich.  400. 

67.  By  Attorney  for  Plaintiff.  An  affidavit  for  an  attachment  by 
plaintiff's  attorney  must  show  upon  its  face  that  it  was  made  for  plaintiff. 
Gilienon  v.  Knight,  Mo.  x.  838 ;  71  Mo.  403, 

68.  Amount  due.  An  affidavit  which  does  not  state  the  amount 
claimed  above  all  counter-claims  is  bad.  Donnell  v.  WiUiamt,  N.  Y.  x. 
744;  21  Hun,  216. 

69.  Appearance  —  Before  Justice.  In  attachment  before  a  justice  the 
property  attached  must  be  stated  in  the  affidavit ;  the  voluntary  appear- 
ance of  the  defendant  will  sot  waive  this  defect.  Aein  v.  Ncarton,  Wis. 
TiL  542. 

70.  Fact  —  Belief.  An  attachment '  will  not  be  granted  except  thfi 
affidavit  shows  an  existing  faot;  the  belief  of  the  affiant  will  not  suffice. 
Stiblstt  T.  Cory,  Va.  xiv.  158.  See  Ordway  v.  Remington,  B.  I.  viL 
793;  12  R.  I.  319. 

71.  Fraudulent  Disposition  of  Property —  Hearse^.  An  affidavit  for 
an  attachment  on  the  ground  of  a  fraudulent  disposition  of  property  made 
by  A.  upon  the  information  of  B.,  no  reason  being  given  to  show  why  B. 
did  not  make  an  affidavit,  and  A.  not  stating  that  he  believed  B.'s  state- 
ment, is  not  sufficient;  the  evidenoe  is  mere  hearsay.  Woodhouse  ▼. 
Todd,  N.  Y.  ix.  621. 

72.  Indebtedness  and  FKgkt.  An  affidavit  stating  that  the  defendant 
is  indebted,  and  that  he  has  left  the  state  to  avoid  service,  is  sufficient. 
Heu  V.  Brower,  N.  C.  iv.  1 ;  76  N.  C.  428. 

78.  Writ  against  Mortgagees.    Upon  an  insufficient  affidavit  «n  officer 
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cannot  justify  an  attachment  as  against  mortgagees  in  possession.     Mat- 
thews T.  Densmore,  Mich.  x.  566  ;  43  Mich.  461. 

74.  Property  —  Description.     The  words  "  effects  and  credits  "  as  used 

in  trustee  writs  are  sufficient  to  give  effect  to  the  attachment  under  Rev. 

Stots.  c  86,  §  36.    Cummings  v.  Garvin,  Maine,  i.  677  ;  65  Maine,  301. 

VI.  Writ,  Par-        75.  Slate  and  Federal  Writs.     Actual  seizure,  whether  under  state  or 

ii««,  and  Ser-     federal  authority,  withdraws  the  property  from  the  process  of  the  other 

"^  jurisdiction.     Adier  v.  Roth,  U.  S.  C.  C.  xi.  524. 

76.  Absconding  Debtor  —  Statute.  Where  a  statute  directs  that  an 
attachment  shall  be  served  personally  or  by  publication,  service  upon  the 
wife  of  an  absconding  debtor  is  not  sufficient.  In  re  Ferguson  v.  GiU 
bert,  S.  C.  xiv.  31 ;  17  S.  C.  26. 

77.  On  Corporation.  The  return  of  an  attachment  served  upon  a  cor- 
poration must  show  that  it  was  laid  in  the  hands  of  an  officer  thereof. 
B.  R.  Co.  V.  Rider,  Md.  iii.  34  ;  45  Md.  24. 

78.  Ibid.  —  Acceptance.  An  acceptance  of  service,  indorsed  on  the 
writ,  by  persons  who  describe  themselves  as  agents  of  a  corporation,  is 
of  no  legal  force  by  itself  to  establish  the  fact  that  they  are  such  agents 
as  are  authorized  by  the  company  to  receive  or  accept  service  on  its  be- 
half.    Rebel  V.  Ins.  Co.  Mich.  i.  663 ;  38  Mich.  400. 

79.  Ibid.  —  Proceedings  against  Officer.  Money  of  a  corporation  can- 
not be  garnished  in  proceedings  agninst  the  officers  personally.  Wilder 
V.  Shea,  Ky.  iv.  309  ;  18  Bush,  128. 

80.  Defendant  escaping.  A  return :  "  Defendant  seen,  but  he  ran 
away ;  I  could  not  deliver  a  copy  to  him,"  does  not  show  a  sufficient  ser- 
vice.    Holden  v.  Ranney,  Mich.  xi.  574 ;  45  Mich.  899. 

81.  Defendant's  Name.  An  attachment  directed  by  the  writ  to  be 
made  upon  the  property  of  Attgtutus  Moulton  will  not  bind  bis  property 
apon  a  return  against  Augusfu  Moulton  or  Augusta  Moulton,  as  the  de- 
fendant.    Shaw  V.  &  Brian,  Maine,  ix.  115  ;  69  Maine,  501. 

82.  Executors  —  Funds  in  Court.  Though  the  fund  is  in  the  hands  of 
the  court,  the  executors  are  the  proper  parties  to  summon  as  garnishees. 

Valentine's  Appeal ;  Poulson's  Estate,  Penn.  iii.  483 ;  8  W.  N.  C.  471. 

83.  Foreign  Corporation  —  Debt  due  to  its  Employee.  A  foreign  cor- 
poration coming  into  this  state  and  leasing  property  and  doing  business 
here  may  be  garnislied  for  a  debt  due  its  employee,  although  such  em- 
ployee is 'not  a  resident  of  this  state,  and  although  the  debt  was  con- 
tracted outside  of  the  state.     R.  R.  Co.  v.  Thompson,  Kan.  xvii.  395. 

84.  Ibid.  —  Truttee.  Since  Stat.  1 870,  c.  1 94,  a  foreign  corporation,  with 
a  usual  place  of  business  in  the  state,  may  be  summoned  as  a  trustee. 
Bank  v.  Huntington,  Mass.  xi.  123 ;  129  Mass.  444. 

85.  In  Illinois  —  Return  of  Writ  —  Continuance.  A  writ  of  attach- 
ment may  be  made  returnable  to  the  next  term  of  court  under  the  Illi- 
nois Practice  Act,  but  the  service  not  being  made  ten  days  before  the  first 
of  the  next  term,  the  causa  will  be  continued  to  the  next  term.  Savings 
Inttitntion  v.  Cfivens,  111.  iii.  484  ;  82  111.  167. 

86.  Judgment  Debt  —  Service.  The  judgment  debtor  must  be  served 
with  a  certified  copy  of  the  attachment  of  the  debt ;  or,  in  the  event  of 
his  death,  it  must  be  served  upon  a  representative  of  his  estate.  In  re 
Ifandrau,  N.  Y.  ix.  251  ;  20  Hun,  36. 

87.  Ibid.  —  Foreign  Corporation  —  Attorney  of  Record.  A  judgment 
debt  due  a  foreign  corporation  cannot  be  attached  by  service  on  the  at- 
torney of  record.  In  re  Flandrau,  N.  Y.  xi.  441,  affg.  ix.  251 ;  84 
N.  Y.  1. 

88.  Levy — Seisure.  Merely  looking  at  the  property  and  indorsing  a 
levy  on  the  writ  is  not  a  sufficient  service.  Adier  v.  Roth,  U.  S.  C.  C. 
xi.  524. 

89.  Municipal  Corporation.    In  an  attachment  in  Virginia,  service  on 
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the  aoditor  of  a  city  is  not  a  sufficient  notice  to  tlie  corporation.    Fairfax 
T.  Alexandria,  Va.  iii.  183  ;  28  Gratt.  16. 

90.  Return  of  Sheriff.  The  retnm  of  a  sheriff  on  filing  becomes  part 
of  the  record,  and  is  conclusive  upon  parties  as  to  all  matters  of  which 
it  was  his  duty  to  speak.  The  sheriff  is  estopped  from  denying  the  truth 
of  bis  return.     StaU  v.  Petmer,  Minn.  xi.  200;  27  Minn.  269. 

91.  Againtl  Non-Betident  Defendant.  A  warrant  against  a  non-resi- 
dent will  fall  unless  a  summons  is  issued  and  served  personally,  or  by 
publication  within  thirty  days.  Blottom  v.  Ettet,  N.  T.  xi.  616,  affg.  x. 
604 ;  84  N.  Y.  614. 

92.  Steam  Machine  —  Service  —  Keepei —  Purchcuer  with  2/otiee.  A 
portable  steam  threshing  machine  and  apparatus  are  in  the  custody  of 
the  sheriff,  as  against  purchasers  with  notice  of  the  attachment,  upon  de- 
livery of  the  summons  and  writ  to  defendant,  and  a  verbal  direction  to 
look  after  it  to  a  persou  working  one  hundred  yards  from  it.  Sogers  v. 
Gilmore,  Cal.  iii.  484 ;  51  Cal.  309. 

93.  Summons.  An  original  summons  must  be  served  upon  the  de- 
fendant in  attachment.  Wilbur  v.  Ripley,  Mass.  vi.  172;  124  Mass. 
468. 

94.  Statute.  The  words  "  service  of  civil  process,"  as  used  in  the 
statute  (Gen.  Stats,  c.  18,  p.  61),  include  not  only  the  attachment  of 
property  and  the  dae  return  of  tlie  writ,  but  also  the  subsequent  disposi- 
tion of  the  property  by  the  officer.     Dennit  v.  Smith,  Mass.  x.  270. 

95.  Bankruptcy.    The  lien  is  not  destroyed  by  a  subsequent  composi-  TU.  The  Lien, 
tion  under  the  bankrupt  law.     Alsop  ▼.  White,  Conn.  vii.  647 ;  45  Conn. 

499. 

96.  Claim  fled —  Dismissal.  Filing  claim  nnder  the  attachment  of 
another  entitles  one  to  a  proportionate  share  of  the  proceeds  of  the  prop- 
erty :  and  dismissal  of  the  attachment  will  not  affect  the  lien.  Fee  v. 
Moore,  Ind.  xiL  559. 

97.  Conveyance  of  Land.  An  attachment  against  land,  but  not  dock- 
eted, will  not  be  a  lien  when  it  has  been  conveyed  by  the  debtor  in  pay- 
ment of  his  debt     Cammaek  v.  Soran,  Va.  vii.  254 ;  80  Gratt.  294. 

98.  Judgment.  The  appropriate  way  to  ascertain  the  amount  of  the 
lieu  and  to  make  it  effectual  is  by  a  judgment.  Munson  v.  R.  R.  Co. 
Mass.  i.  468;  120  Mass.  81. 

99.  Lien  lost.  The  attachment  is  not  lost  by  the  delivery  of  the  key 
by  the  attaching  officer  to  an  assignee  in  bankruptcy,  that  he  may  exam- 
ine the  property.     Bank  v.  Jewett,  Mass.  i.  145  ;  119  Mass.  241. 

100.  Notice  of  Debt.  As  between  general  attachments,  that  which 
contains  the  statutory  notice  specifying  the  debt  is  endtled  to  priority, 
although,  in  fact,  not  prior.  Menderson  v.  Specker,  Ky.  xiii.  202 ;  79 
Ky.  509. 

101.  Receipt  —  No  Actual  Levy.  A  receipt  for  the  proper^  may  be 
taken  by  the  officer  in  lien  of  an  actual  levy.  Enscot  y.  Dunn  ;  Stevens 
V.  Dowling,  Conn.  iii.  359 ;  64  Conn.  93. 

102.  Receiptor — Levy  under  Subsequent 'Writs.  Where  property  is 
in  the  possession  of  a  receiptor,  upon  an  attachment,  the  officer  who 
placed  it  there  may  make  another  attachment  or  levy  without  an  actual 
seizure,  by  notice  to  such  bailee ;  but  if  the  property  never  came  into 
the  actual  custody  of  the  receiptor,  or  has  been  returned  by  him  to  the 
defendant  in  the  attachment,  an  actual  seizure  must  be  made  in  order  to 
effect  a  sufficient  levy  under  such  subsequent  writs.  Bell  v.  Shafer,  Wis. 
xvL  669. 

103.  Stag  in  Insolvent  Proceedings  —  Enforcing  Lien.  An  order 
staying  proceedings  against  the  defendant  as  an  insolvent  debtor  will 
not  prevent  the  enforcement  of  the  lien  of  an  attachment.  Berryman  v. 
Stem,  Nev.  ix.  785;  14  Not.  416. 
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IX.  Pleading. 


X.  Trial. 


104.  Subsequent  Execution  -~  Priority.  Foreign  attachment  issued 
earlier  in  the  same  day  takes  precedence  of  aa  execution.  Wamer't 
4ppe<d  ;  Johnson  and  Roger*'*  Appeal,  Penn.  xrL  728. 

105.  Subsequent  Homestead  Eight.  An  attachment  lien  is  superior  to 
a  subsequently  acquired  homestead  right.     Baird  v.  Trice,  Tex.  viiL  220. 

106.  Subsequent  Mortgage  with  Notice.  The  lien  of  an  attachment  on 
a  growing  crop  operates  against  a  subsequent  mortgage  with  notice  of 
the  writ.     Jiavenlas  v.  Green,  Cal.  xiL  106 ;  57  Cal.  254. 

107.  Undertaking  —  Seal  —•  Name  of  Suretg.  Neither  the  want  of  a 
surety's  name  in  the  undertaking  in  attachment  nor  the  lack  of  a  seal 
will  invalidate  the  attachment.  McLain  v.  Simington,  N.  Y.  xiii.  539 ; 
37  Hun,  660. 

108.  Interest  acquired.  The  interest  which  will  give  a  right  to  move 
for  a  dissolution  of  an  attachment  under  §  682,  Ck)de  of  Civ.  Froc.,  need 
not  be  acquired  by  proceedings  in  invitum.  Trow  Printing  and  Book- 
binding Co.  V.  HaH,  N.  Y.  xii.  249 ;  9  Daly,  413. 

109.  lUd. — Receiver.  A  receiver  acquires  an  interest  on  which  he 
can  move  to  discharge  an  attachment  under  §  682,  Code  of  Civ.  Proc. 
Bank  v.  Bank,  N.  Y.  xiv.  502. 

110.  By  Liquidalors.  A  Louisiana  creditor  has  a  right,  as  against 
the  liquidators  there,  to  take  advantage  of  New  York  laws  and  proceed 
thereunder,  and  the  liquidators,  merely  representing  the  bankrupt,  have 
no  status  to  dissolve  the  attachment  or  to  oust  the  plaintifi.  Bank  v. 
Lacombe.  N.  Y.  ix.  751. 

111.  Motion  to  vacate.  On  motion  to  vacate  an  attachment  for  having 
been  issued  without  cause  the  onus  is  on  the  plaintiff  to  show  sufficient 
cause.     Sublett  v.  Cory,  Va.  xiv.  158;  76  Va.  318. 

112.  Agency —  Claimant.  In  trustee  process  a  principal  may  set  out 
in  support  of  his  claim  that  the  amount  due  the  debtor  was  as  his  agent. 
Sheehan  v.  Marston,  Mass.  xiii.  561 ;  132  Mass.  161. 

113.  Defective  Bill — Injunction  —  Fund  in  Court.  When  the  alle- 
gations of  an  attachment  bill  do  not  make  a  case  for  an  attachment  un- 
der the  statute,  the  complainant  is  not  entitled  to  an  injunction  to  im- 
pound a  fund  in  court.     Stuart  v.  Eeans,  Tenn.  iii.  129. 

114.  Defences.  Garnishment  is  strictly  a  legal  remedy,  operating 
only  on  legal  demands,  and  defences  against  the  debtor  are  available 
against  the  creditor.     Lehman  v.  Warner,  Ala.  vii.  583  ;  61  Ala.  455. 

115.  Ibid.  — Denial  of  Proceedings.  A  denial  of  property  or  indebt- 
edness by  the  garnishee  ends  the  proceedings.  Touny  v.  Ball,  Mich, 
xvii.  500. 

116.  Exemption  —  In  Debtor's  State.  Exemption  of  debt  of  non-resi- 
dent in  his  own  state  is  no  defence  by  garnishee.  Lieber  v.  R.  R.  Co. 
Iowa,  vii.  651 ;  47  Iowa,  688. 

117.  Ibid.  —  In  Foreign  State.  Exemption  in  another  state  cannot 
be  set  up  in  defenjpe  to  garnishment  iu  Kansas.  R.  R.  Co.  v.  Thomp- 
son, Kan.  XTii.  395. 

118.  Judgment  —  Against  Ward — Imanity.  The  answer  of  a  gar- 
nishee showing  that  his  ward  was  of  unsound  mind  will  not  affect  the 
validity  of  the  judgment  regular  upon  it«  face.  Bowers  y.  Dickinson, 
Tenn.  iii.  48. 

119.  No  Service  on  Defendant  A  trustee  on  scire  faeias  may  defend 
by  showing  that  no  legal  service  was  made  on  the  principal  defendant. 
Cota  V.  Ross,  Maine,  iv.  332  ;  66  Maine,  161. 

120.  Admission  —  Failure  to  plead.  The  failure  to  plead  by  a  gar- 
nishee, after  due  notice,  is  an  admission  of  assets.  S<ii'louis  v.  Ins.  Co. 
Md.  iiL  225 ;  45  Md.  141. 

121.  Failure  to  answer  Qnestions — Judgment — Setting  Judgment 
aside.     Where  the  garnishee,  without  any  excuse,  qii  the  record,  fails  tfi 
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answer  statutory  questions,  the  court  can  render  judgment  as  though  no 
answer  was  made.     Freeman  r.  JUiller,  Tex.  viiL  47S. 

122.  Oumenhip — Jury.  Whether  or  not  property  seized  under  at- 
tachment was  the  property  of  the  plaintiff  is  a  question  for  the  jnry. 
Bedington  ▼.  Nunan,  Cal.  xiv.  200 ;  60  Cal.  632. 

128.  Verdiet  —  Plta  of  Nulla  Bona.  In  attachment  upon  plea  of 
nrdla  bona  the  verdict  must  designate  the  property  of  the  debtor.  Bonaf- 
fan  V.  Thompton,  Penn.  iv.  165 ;  83  Penn.  St.  460, 

124.  Bankruptcy.     In  attachment  against  one  becoming  a  bankrupt,   XI.  Judgment, 
the  judgment  is  for  the  debt,  to  be  collected  only  oat  of  the  property  at- 
tached.    Ahof  V.  White,  Conn.  vii.  647 ;  45  Conn.  499. 

125.  Debt  tn  Suit  —  Injunction  by  Garnishee.  Where  the  debt  is  put 
in  judgment  before  the  garnishee  has  paid  on  the  attachment,  the  proper 
remedy  by  the  garnishee  against  the  execution  on  the  debt  is  by  injuno- 
tion.    Allen  v.  Watt,  111,  ii.  305 ;  79  111.  284, 

126.  Judgment.  An  attaching  creditor  cannot  have  judgment  against 
a  garnishee  until  he  has  first  established  his  claim  against  his  debtor. 
Withers  v.  Fuller,  Va.  vii.  125;  30  Gratt.  547. 

127.  Insurance  Company  —  Lou  not  adjusted — Judgment.  When  an 
insurance  company,  made  garnishee,  answering  interrogatories,  declares 
that  the  loss  had  not  been  adjusted,  judgment  to  adjust  the  loss  within 
a  given  time,  and  pay  the  insurance  money,  cannot  be  taken.  JCatz  v. 
Sorsbi/,  La.  xiv.  728. 

128.  Motion  to  vacate.  A  motion  to  strike  oat  a  judgment  against  a 
garnishee,  made  several  terms  after  it  was  rendered,  must  be  supported 
by  clear  proof  of  fraud,  surprise,  or  irregularity.  Sarlouis  v,  Ins.  Co, 
Md.  iii.  225;  45  Md.  141, 

129.  Void  Process.  A  garnishee  cannot  be  held,  if  the  original  at- 
tachment is  void,  notwithstanding  judgment  may  have  been  obtained 
against  the  primary  debtor.      Greene  v.  Tripp,  R.  I.  iv.  75. 

130.  Pro  Rata  Distribution  —  Election.  When  the  attaching  creditor 
elects  he  will  share  pro  rata  with  the  creditors  who  took  judgment  at  the 
same  term  of  court.  Savings  Institution  v.  Givins,  111.  iii.  484 ;  82  111. 
157. 

ATTOBNBT  AT  LAW. 

1.  Admission — Law  Clerkship  —  Examination  for  License.  A  clerk- 
ship to  an  attorney,  under  the  rules  of  court,  is  an  actual  occupation  in' 
and  abont  the  attorney's  business,  and  under  his  control.  Jn  re  Dunn, 
N.  J.  xiii.  208  ;  14  Vroom,  359. 

2.  Ibid.  —  Non-JResident.  A  resident  attorney  of  Illinois  cannot  be  ad- 
mitted to  the  bar  of  Wisconsin.    In  re  Mossness,  Wis.  i.  586 ;  39  Wis.  509. 

3.  Ibid.  —  White  Male  Citizen.  Under  §  3,  Act  of  1876,  c.  264,  the 
privilege  of  admission  to  the  bar  in  tlie  courts  of  this  state  is  limited  to 
white  male  ritizens  above  the  age  of  twenty-one  years.  In  re  Taylor,  Md. 
TiL  751 ;  48  Md,  28. 

4.  Ibid.  —  Fourteenth  Amendment — State  Authority.  The  privilege  of 
admission  to  the  office  of  an  attorney  is  not  a  right  or  immunity  be- 
longing to  the  citizen  under  the  Fourteenth  Amendment.     Ibid. 

6.  Ibid.  —  Of  Women.  A  woman  may  be  admitted  as  an  attorney  at 
law  in  Connecticut,  under  the  statute.    In  re  Mary  Hall,  Conn.  xiv.  455. 

6.  Barratry  —  Buying  Securities  —  Intention  to  sue.  An  attorney 
at  law  is  not  prohibited  from  baying  securities  for  investment  or  profit, 
or  to  protect  other  interests,  though  he  contemplates  bringing  suit  to 
recover  upon  them  if  necessary  to  collect  them.  Moses  v.  McDivitt, 
N.  Y.  xiv.  281. 

7.  Interest  tn  Office  —  Due  Process  of  Law  —  Hearing.  A  member 
of  the  bar  has  a  property  in  bis  profession  of  which  he  cannot  be  deprived 
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without  due  process  of  lavr,  but  a  hearing  before  the  court  after  evidence 
has  been  taken  upon  a  charge  of  professional  misconduct  is  due  process. 
Re  Daviet,  Penn.  ix.  764;  93  Penn.  St.  116. 

8.  Fee*  of  Gountel  auigned  to  defend  Pauper  Prisoner.  The  county 
is  not  bound  to  pay  the  fees  of  counsel  assigned  by  the  court  to  defend  a 
prisoner  charged  with  a  crime.  Wayne  County  v.  Waller,  Penn.  viii.  598 ; 
90  Penn.  St.  99. 

9.  Liability  for  Officer's  Fees.  An  attorney  who  places  a  writ  in  the 
hands  of  an  officer  for  service  is  personally  responsible  to  the  officer 
for  his  fees,  unless  he  expressly  informs  him  at  the  time  that  he  will  not 
l>e  responsible,  or  there  are  circumstances  which  make  it  clear  that  that 
was  the  understanding  of  the  parties.  Heath  v.  Bates,  Conn.  xv.  230 ; 
49  Conn.  342.     Tilton  v.  Wright,  Maine,  iv.  593 ;  74  Maine,  214. 

10.  Disbarment.  For  misconduct  upon  the  part  of  an  attorney  at  law 
in  his  office  the  court  must  strike  him  from  the  rolls.  People  v.  Green, 
Colo.  zvii.  456. 

11.  Ibid.  —  Power  to  subtend  or  disbar.  The  power  of  a  court  to 
disbar  for  cause  is  unquestionable.  Jie  Bavies,  Penn.  iz.  764 ;  93  Penn. 
St.  116. 

12.  Ibid.  —  Conduct  out  of  Court.  An  attorney  at  law  may  be  stricken 
from  the  rolls  for  misconduct  in  his  office  out  of  court.  People  v.  Green, 
Colo.  xvii.  456. 

13.  Ibid.  —  Appropriation  of  Money.  An  attorney  at  law  in  appro- 
priating to  his  own  use  a  sum  of  money  intrusted  to  him  to  pAy  his 
client's  mortgage  grossly  abuses  his  client,  and  will  be  disbarred  there- 
for.     In  re  Bard,  N.  Y.  ix.  621. 

14.  Ibid.  — Character  of  Ojffence.  The  offence  for  which  an  attorney 
may  be  stricken  off  need  not  be  an  indictable  one  ;  if  it  shows  such  a  lack 
of  professional  honesty  as  to  make  him  unworthy  of  public  confidence  it 
is  sufficient.     lie  Davies,  Penn.  ix.  764;  93  Peun.  St.  116. 

15.  Ibid. — Controlling  Witnesses.  An  attorney  at  law  who  in  pro- 
ceedings contesting  the  probate  of  a  will  directed  the  answers  to  inter- 
rogatories and  cross-interrogatories  made  by  witnesses,  with  whom  he  had 
corresponded,  and  to  whom  he  had  paid  sums  of  money,  was  guilty  of 
professional  misconduct,  and  bis  suspension  from  the  office  and  duties 
of  an  attorney  at  law  for  three  years  was  authorized.  In  re  Eldridge, 
N.  Y.  xi.  130;  82N.  Y.  161. 

16.  Ibid.  —  Embezzlement  outside  of  his  Office.  An  attorney  at  law 
may  be  removed  from  his  office  for  wrongfully  appropriating  to  his  own 
use  money  of  a  town  received  by  him  as  collector  of  taxes.  Delano's 
ease,  N.  H.  vi.  660. 

17.  Ibid.  —  "  Good  Moral  Character."  An  attorney  at  law  may  be  dis- 
barred when  his  conduct  in  his  profession  is  shown  to  be  such  that  he 
has  not  a  "good  moral  character."  Sanford  v.  Kimball,  Maine,  3  Am. 
L.  T.  R.  13. 

18.  Ibid.  —  Partner —  Conversion.  An  attorney  at  law,  to  whom  has 
been  assigned  all  the  fees  of  a  partnership  in  the  practice  of  law,  on  a 
dissolution  of  the  partnership  will  not  be  suspended  from  practice  for 
failing  to  collect  the  fees  and  paying  a  judgment  recovered  against  his 
partner  for  money  of  their  dient  collected  by  the  said  partner  and  appro- 
priated to  his  own  use,  though  he  assumed  the  judgment  debt  and  under- 
took to  pay  it  from  the  collection  of  these  fees.  Kepler  v.  Klingensmith, 
Ind.  i.  73 ;  50  Ind.  434. 

19.  Ibid.  —  Possession  of  Client's  Goods  by  Fraud.  An  attorney  at 
law  will  be  disbarred  for  keeping  property  procured  from  his  dieiit 
through  a  bill  of  sale  made  to  his  wife,  under  his  advice  that  it  was  ad- 
visable that  she  should  make  this  bill  of  sale  and  leave  the  state  to  avoid 
arrest.     Strout  v.  Proctor,  Maine,  xi.  811 ;  71  Maine,  288. 
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20.  lUd.  —  Publication  out  of  Court — Member  of  Bar  an  Editor.  A 
coart  of  law  may  strike  a  member  of  the  bar  from  the  ro]l  for  official 
misconduct  in  or  ont  of  court ;  but  an  attorney  as  editor  or  publisher  of 
A  newspaper  may  publish  in  good  faith  a  charge,  even  though  it  be  libel- 
lous, against  a  judge  with  reference  to  a  case  in  which  he  is  not  engaged. 
Me  part'  Steinman  and  Hensel,  Penn.  x.  571 ;  95  Penn.  St.  220. 

21.  Ibid,  —  Sight  to  eritieiee  Judge.  It  is  the  right  and  duty  of  a 
lawyer  to  bring  to  the  notice  of  the  people,  who  elect  the  judges,  every 
judicial  act  which  he  believes  to  be  the  result  of  corruption  or  partisain- 
ship.     Ibid. 

22.  Ibid.  —  Settlement  with  Client.  The  object  of  a  rule  to  disbar  is 
not  the  settlement  of  disputes  between  parties,  but  the  protection  of  the 
court  and  the  public ;  and  the  court  may  still  proceed  to  examine  the 
case  and  to  strike  off  the  attorney,  after  he  has  paid  or  settled  with  his 
client.     Jie  Davie*,  Penn.  ix.  764;  98  Penn.  St.  116. 

23.  Ibid. — TViaL  An  attorney  cannot  be  disbarred  without  due  com- 
plaint and  hearing.     Jn  re  Robinton,  S.  C.  U.  S.  1  Am.  L.  T.  R.  326. 

24.  Ibid.  —  Trial  —  Evidence.  The  trial  on  a  motion  to  suspend  or  to 
disbar  an  attornev  at  law  must  be  upon  the  rules  of  evidence  as  at  com- 
mon law,  not  by  affidavits.   In  re  Eldridge,  N.T.  xi.  130;  82  N.  Y.  161. 

25.  Ibid,  —  Ibid.  —  Affidavit  on  Information  and  BtUef.  In  pro- 
ceedings to  remove  an  attorney,  an  affidavit  to  the  accusation  made  upon 
information  and  belief  is  insufficient.  In  re  Motchkiss,  Cal.  xii.  398 ; 
58  Cal.  89. 

26.  Ibid.  —  Ibid.  — Committion,  A  commission  to  take  testimony  will 
not  issue  in  proceedings  to  disbar  an  attorney  without  the  consent  of  the 
accused.     In  re  Hakn,  M.  Y.  zi.  344. 

ATTORNEY  AND  CLIENT. 

1.  Accepting  Service  of  Original  Process.  An  attorney  cannot,  under 
his  general  authority,  accept  service  for  his  client  of  the  process  by  which 
the  action  is  begun.     Starr  v.  ffall,  N.  C.  ivi.  27. 

2.  Agency — Ratifieation  by  Silent  Assent.  Where  a  client  stands  by, 
and  permits  professional  work  to  be  done  by  an  attorney  at  law  under 
the  direction  of  his  own  attorney,  he  assents  thereto  by  his  silence.  Eg- 
gleston  v.  Boardman,  Mich.  v.  724. 

3.  Attachment  —  Bankruptcy.  After  rule  absolute  against  an  attorney 
and  before  attachment,  his  voluntary  bankruptcy  and  the  usual  assign- 
ment of  his  effects  will  not  prevent  the  issuing  and  enforcement  of  the 
attachment.  Smith  v.  McLendon,  Gra.  vL  139 ;  59  6a.  523.  In  re  A. 
R,  Q.  B.  iv.  401 ;  11  Ir.  L.  T.  R.  92. 

4.  Attorney's  Firm  —  Employment.  When  one  member  of  a  firm  of 
attorneys  is  employed,  the  client  is  entitled  to  the  services  of  all  the 
members  of  the  firm.     Williams  v.  More,  Cal.  zv.  429. 

5.  Ibid.  —  Private  Agreement.  In  the  absence  of  knowledge  and  con- 
sent on  the  part  of  the  client,  he  is  not  bound  by  the  private  agreement 
of  the  members  of  the  employed  firm  as  to  compensation.    Ibid. 

6.  Ibid.  —  Payment.  In  such  cases  payment  to  one  member  of  the 
employed  firm  is  payment  to  all.     Ibid. 

7.  Authority  to  compromise.  An  attorney  has  no  general  authority 
to  compromise  his  client's  claim  ;  where  it  is  sought  to  bind  a  client  by 
the  act  of  his  attorney  in  making  a  compromise  there  must  be  proof  of 
authority  to  compromise  conferred  by  the  client,  or  of  ratifieation  by  him 
of  the  compromise.  Isaacs  v.  Zugtmitk's  Ex'r,  Penn.  zvi.  474,  Preslon 
V.  aa,  Cal.  i.  466 ;  50  Cal.  43.  Robinson  v.  Murphy,  Ala.  xiv.  172. 
Albee  v.  Hayden,  Minn.  vi.  780 ;  25  Minn.  267.  Black  v.  Rogers,  Mo. 
xiv.  341.  Hamrieh  v.  Combs,  Neb.  zvi.  148.  Thomas  v.  WUtbank, 
Penn.  viii.  442.    Alexander  v.  State,  Ga.  i.  186 :  56  6a.  478. 
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8.  Ibid.  —  Apparent  Anthority.  If  the  authority  of  the  attorney  be 
apparent,  the  client  is  boand  liy  a  compromise  in  ^e  absence  of  such 
drcnmstances  as  would  imply  frand  or  be  snfiieient  to  put  the  opposite 
party  on  inquiry.  Black  t.  Jiogert,  Mo.  xiv.  21 ;  8.  C.  xiv.  341. 
Oranger  r.  Batchelder,  Vt.  xiv.  542  ;  54  Vt.  248.  Rohinton  v.  ilurpkg, 
Ala.  xiv.  172,  549. 

9.  Ibid.  —  In  Inturgent  State.  An  attorney  at  law  in  an  insurgent 
state,  under  his  authority  conferred  prior  to  the  rebellion,  cannot  waive 
any  right  of  his  non-reeident  client.  Pettnywit  v.  Foots,  Ohio,  4  Am. 
L.  T.  R.  97. 

10.  Binding  Client  by  Mortgage.  An  attorney  at  law  has  no  power, 
in  the  absence  of  express  authority  from  his  client,  to  pay  the  balance  of 
a  mortgage  after  a  sheriff's  sale.     Thoma*  v.  Wiltbnnk,  Penn.  viii.  442. 

1 1.  Feet  —  Contract.  The  contract  of  an  attorney  at  law  for  a  cer- 
tain remuneration  for  his  services  is  legal  and  can  be  enforced.  Schamp 
V.  Schenck,  N.  J.  vii.  22  ;  11  Vroom,  195. 

12.  Ibid.  —  Contnu^  for  Feet  —  Two  Notet.  Upon  an  agreement  be- 
tween an  attorney  and  bis  client  that  the  attorney  should  receive,  in 
payment  for  services,  one  half  of  the  sum  of  two  promissory  notes,  equal 
in  amount,  when  collected,  the  attorney  had  the  right  to  elect  to  take  the 
other  and  unpaid  note  as  his  share  of  the  fund  after  the  collecUon  of 
one  note.     Sharpttein  v.  Friedlander,  Cal.  ix.  870 ;  54  Cal.  58. 

18.  Jbid.  —  Implied  Contract  for  Retaining  Fee.  There  is  no  con- 
tract to  be  implied  between  attorney  ahd  client,  from  the  mere  fact  of 
employment,  that  in  contested  cases  a  reasonable  retaining  fee  shall  be 
charged.     McLeUan  y.  Hayford,  Maine,  xii.  748 ;  72  Maine,  410. 

1 4.  Ibid.  —  Covntel  Feet  — :  New  Jeriey  —  CoTitract.  Counsel  fees 
cannot  be  recovered  by  action,  in  New  Jersey,  e.\cept  on  a  contract  fix- 
ing the  amount.     Hopper  v.  Ludlum,  N.  J.  viii.  339 ;  12  Vroom,  182. 

15.  Ibid. — Jbid. -^  Province  of  Ontario.  Counsel,  who  i«  also  an 
attorney,  can  sue  for  and  recover  his  fees  in  the  Province  of  Ontario. 
Mowat  V.  Brown,  U.  S.  C.  0.  xvii.  359. 

16.  Ibid.  —  Ootiditional  Fee  —  Death  of  Attorney  —  Judgnunt  ob- 
tained by  Repretentativet.  Plaintiff  agreed  to  pay  D.  one  half  the 
amount  recovered  upon  a  claim  against  the  government.  D.  was  to 
prosecute  the  claim  and  to  bear  the  costs  and  expenses.  D.  employed 
attorneys  and  managed  the  case  until  his  death  ;  afterwards  his  execu- 
trix assumed  control  of  the  case,  and  a  judgment  was  recovered  for  the 
plaintiff,  who  then  moved  to  vacate  an  appearance  by  an  attorney  in 
their  bebalL  Bdd,  that  the  motion  should  be  granted  upon  payment  to 
the  executrix  of  one  half  of  the  judgment  Dodge  v.  ScheU,  U.  S.  C.  C. 
xiv.  89  ;  20  Blatch.  517. 

17.  Ibid.  —  Fingagement  relinquished — Action  —  Lien.  A  contro- 
versy as  to  compensation  after  an  attorney  at  law  has  relinquished  his 
employment  mnst  be  determined  in  an  action  to  be  brought  by  the  at- 
torney, his  lien  to  remain  meanwhile.  Lesxyntky  v.  Merritt,  U.  S.  C.  C. 
xii.  644. 

18.  Jbid.  —  Claim  of  Immoderate  Gompentation.  When  an  attorney 
attempts  fraudulently  to  retain  out  of  money  of  his  client  recovered  by 
him  more  than  a  just  compensation  for  his  services,  or,  in  case  of  an 
agreement,  more  than  the  agreed  amount,  he  forfeits  his  right  to  any 
compensation  whatever,  but  not  when  the  attorney  has  acted  in  good 
faith.     Shoemaker  v.  Slilet,  Penn.  xvi.  343. 

1 9.  Jbid.  —  Againtt  Personal  Repretentative  —  Converting  with  Cred- 
itors. An  attorney  at  law  is  not  entitled  to  fees  as  against  a  personal 
representative  for  interviews  with  the  creditors  of  the  estate  and  answer- 
ing their  questions  as  to  the  prospect  of  payment  In  re  Knapp,  N.  Y. 
X.  604  J  8  Abb.  N.  C.  808. 


Digitized  by  LjOOQ IC 


ATTORNEY  AND  CLIENT.  49 

20.  Ibid. — Profiuinnci  Senrieei  —  Proaecuting  Attorney —  Private 
Person.  Where  a  prosecuting  attorney  appears  before  a  magistrate  at 
the  request  of  a  citizen  and  prosecutes  one  charged  with  a  felonj,  there 
is  BO  implied  contract  that  the  citisen  will  pay  for  such  semces,  R.  R. 
Co.  T.  Lee,  Ohio.  xiiL  279 ;  37  Ohio  St.  479. 

21.  Ibid.  —  Retainer  —  Degree  of  Skill  An  attorney  by  accepting 
a  retainer  undertakes  thereby  that  he  possesses  the  ordinary  legal  knowl- 
edge and  skill  common  to  members  of  the  profession.  Spongier  r.  Sel- 
lers, U.  S.  C.  C.  xi.  627. 

22.  Ibid.  —  Ibid.  —  Aelion.  Retainers  may  be  recorered  on  the  com- 
mon counts.     EgglesUm  v.  Buardman.  Mich.  v.  724. 

23.  lldd.  —  Special  Contract  —  Right  to  Allowance  by  Chancellor. 
Where  a  solicitor  makes  a  contract  with  his  client  to  receive  a  sum  cer- 
tain for  his  services,  and  it  does  not  appear  that  he  acted  for  other  par- 
ties in  the  same  cause,  the  client  is  entitled  to  be  credited  with  any 
payment  made  to  the  solicitor  out  of  the  general  fund  in  litigation  by 
order  of  the  chancellor.  Freeman  v.  Shreve,  Penn.  v.  565;  86  Penn. 
St  185. 

24.  Ibid.  —  Ibid.  —  Proof  of  Faimett.  In  suing  upon  a  special  con- 
tract for  fees  an  attorney  at  law  must  prove  that  the  contract  is  just. 
AUism  V.  Scheeper,  N.  Y.  xL  101 ;  9  Daly,  365.  Timan  v.  Kinney,  N.  Y. 
xiiL  532. 

2.5.  Jbid.  —  Ibid.  —  Value  of  Services.  An  attorney  at  law  claiming 
compensation  under  a  special  contract  cannot  show  that  the  services  were 
reasonably  worth  the  amount  claimed.     White  v.  Ltieps,  Wis.  xiv.  352. 

26.  3id.  —  Rid.  —  Reasonableness  —  Elements.  Upon  the  question 
of  the  reasonableness  of  the  charge  of  an  attorney  at  law  for  profes- 
sional services,  the  learning  and  ability  of  the  attorney,  the  means  of  the 
client,  the  magnitude  of  the  interests  involved,  the  hazards  of  the  litiga- 
tion, and  the  final  rasnlt,  whether  successful  or  otherwise,  us  well  as  the 
actual  time  and  labor  expended  for  the  client,  are  all  elements  to  be  con- 
sidered. Halaska  v.  Cotzhauaen,  Wis.  xii.  255;  52  Wis.  624.  Eggles- 
ton  V.  Boardman,  Midi.  v.  724. 

27.  Ibid.  —  Valtie  of  Services  —  Experts  and  Jury.  In  an  action  for 
legal  services  the  opinions  of  attorneys  as  to  their  value  are  not  to  pre- 
clude the  jury  from  exercising  their  "  own  knowledge  and  ideas  "  on  the 
subject.     Read  v.  Hargrove,  S.  C.  U.  S.  xiii.  705  ;  106  U.  S.  406. 

28.  Ibid.  —  Record  of  Cat*  —  Statute.  The  record  of  the  case  in 
which  the  services  in  question  were  rendered,  and  a  statute  affecting  the 
remedy  in  such  case,  may  be  given  in  evidence  by  the  defendant  to  show 
the  character  and  nature  of  the  services.  Caverly  v.  McOwen,  Mass.  vi. 
21 ;  123  Mass.  574. 

29.  Jbid. —  Trial  Judge  cognizant  of  Attorney's  Laiors.  Where,  in 
an  action  by  an  attorney  for  his  professional  fees,  the  trial  is  had  before 
the  judge  before  whom  the  matters,  for  which  the  charges  were  made, 
were  litigated,  that  fact  primarily  qualifies  the  judge  to  pass  upon  the 
weight  of  conflicting  testimony  in  respect  to  the  value  of  such  services, 
and  his  finding,  when  supported  by  evidence,  will  not  be  disturbed.  Ha- 
laska V.  Cotzhausen,  Wis.  xii.  255 ;  52  Wis.  624. 

30.  Ibid.  —  For  Services  —  Negligence  in  Defence.  A  general  denial 
to  an  action  for  the  services  of  an  attorney  at  law  puts  in  issue  the  ser- 
vioea,  and  their  value,  and  defendant  may  show  the  negligence  of  the 
plaintiff  and  his  want  of  skill  to  reduce  or  defeat  his  claim.  Caverly  v. 
MeOwen,  Mass.  vi.  21 ;  128  Mass.  574. 

81.  Infancy  —  Settlement.     A  settlement  made  by  attorneys  with  a 
client  after  his  majority  in  respect  to  moneys  and  securities  received  l^ 
them  on  a  compromise  of  a  litigation  affecting  his  interest  while  a  mi- 
nts', and  for  attorney's  fees  and  advances  made  in  his  behalf,  will  not 
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be  disturbed  unless  it  is  impeached  for  fraud,  anfaimess,  or  mistake; 
BenneU  v.  Walker,  IlL  xii.  776  ;  100  III.  525. 

32.  Liability  —  Patting  Title  —  Assignee.  An  attorney  at  law  is  not 
liable  upon  his  certificate  of  title  to  an  assignee  of  the  bond  and  mort- 
gage.    Mortgage  and  T.  I.  Co.  v.  Httghes,  D,  S.  C.  C.  xvii.  740. 

33.  LiabiUtg  of  Client  —  Unconstitutional  Statute.  An  action  brought 
under  an  unconstitutional  statute  by  the  attorney  is  the  act  of  the  client 
and  presumably  taken  by  his  instructions.  PowJier  t.  Blanchard,  N.  Y. 
xiL598. 

S4.  Lien  —  Exercise  of  Lien.  The  court  must  so  control  the  right  of 
an  attorney  to  retain  in  his  hands  moneys  collected  by  him  as  compensa- 
tion for  professional  services  and  for  disbursements  that  he  does  not  take 
the  slightest  advantage  of  his  peculiar  relation  to  his  client  Jn  re  Knapp, 
N.  Y.  X.  604 ;  8  Abb.  N.  C.  308. 

35.  Ihid.  —  Associate  Counsel  An  attorney  at  law  not  only  has  a  lien 
on  a  judgment  for  his  services,  but  may  also  retain  funds  to  pay  associate 
counsel.    Jackson  v.  Clapton,  Ala.  xii.  773 ;  66  Ala.  29. 

36.  IbieL  —  On  Claim  for  Unliguidated  Damages.  In  the  absence  of 
a  statute  an  attorney  at  law  has  no  lien  upon  a  claim  for  unliquidated 
damages  in  litigation.  Swanston  v.  Jtfoming  Star  Alining  Co.  U.  S.  C.  C. 
xiv.  821. 

37.  Ibid.  —  Conditional  Fee  —  Judgment  —  Papers.  An  attorney  at 
law  has  no  lien  upon  a  judgment  for  conditional  fees  ;  nor  has  he  a  lien 
on  papers  placed  in  his  hands  to  be  used  in  the  suit.  NichoUt  v.  Root, 
lU.  viL  301. 

38.  Ibid.  —  For  Costs  —  Settlement  hg  Parties  —  GoUusion.  In  an  ac- 
tion where  the  defendant  effects  a  settlement  without  the  knowledge  of 
the  plaintiff's  solicitor,  whose  costs  are  unpaid,  the  solicitor  cannot  obtain 
an  order  that  defendant  should  pay  the  costs,  unless  he  clearly  shows  there 
was  collusion  in  making  the  settlement  to  deprive  him  of  his  lien.  The 
Hope,  Cu  of  Appeal,  xvi.  671. 

89.  Ibid.  —  Judgment —  As  Party  upon  Appeal.  An  attorney  having 
a  lien  for  fees  will  be  made  a  party  upon  the  appeal  from  a  judgment  in 
favor  of  his  client  to  enable  him  to  protect  his  rights.  Patrick  v.  Leach, 
U.  S.  C.  C.  xvi.  545. 

40.  Ibid.  —  Ibid.  —  Assignment.  An  agreement  between  attorney  and 
client  that  the  attorney  shall  have  a  lien  upon  a  certain  judgment  to  be 
recovered,  for  a  specified  sum,  as  compensation  for  his  services,  is  an 
equitable  assignment  of  the  judgment  pro  tanto,  which  attaches  to  the 
judgment  as  soon  as  entered.     7'emey  v.  Wilson,  N.  J.  xvii.  342. 

41.  Ibid.  —  For  "  Lobbying  "  —  Lien.  For  services  in  "  lobbying  "  an 
attorney  at  law  has  no  lien  upon  his  client's  funds.  In  re  Knapp,  N.  Y. 
X.  604;  8  Abb.  N.  C.  308. 

42.  Ibid.  —  Laches.  An  attorney  is  not  guilty  of  laches  in  failing  to 
make  an  application  to  protect  his  lien  for  fees  before  judgment.  He  is 
not  bound  to  anticipate  a  settlement  and  cancellation  of  the  judgment. 
Patrick  V.  Leach,  U.  S.  C.  C.  xvi.  545. 

43.  Ibid.  —  On  Heal  Property.  An  attorney  at  law  has  no  Hen  for 
his  fees  upon  real  estate  to  which  he  has  established  the  title  of  his  dient. 
McCuUough  v.  Floumoy,  Ala.  xiv.  681. 

44.  Ibid.  —  Ibid.  —  Sale  and  Bond.  An  attorney  at  law  having  a  lien 
on  real  property  recovered  by  him  is  entitled  to  a  lien  on  the  bond  given 
in  purchase  of  the  property  ;  and  in  a  suit  to  compel  the  surrender  of  the 
bond  by  him  the  amount  of  his  lien  will  be  ascertained,  and  on  its  pay- 
ment the  bond  must  be  delivered  np.  McPherson  v.  Cox,  S.  C.  U.  S.  vi. 
1^9  ;  96  U.  S.  404. 

45.  Ibid.  —  Right  to  setde.  An  attorney  at  law,  before  judgment,  has 
no  lien  to  defeat  a  settlement  made  by  the  parties.  Averill  v  Longfellow, 
Maine,  iv.  107 ;  66  Maine,*237. 
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46.  Ibid,  —  Set-off  of  Creditor.  An  attorney  at  law  cannot  enforce  his 
lien  for  services,  being  a  part  of  the  Judgment  recovered,  against  the 
jadgment  debtor's  right  of  setroff.  Marshail  t.  Cooper,  Md.  3  Am.  L. 
T.  R  614. 

47.  Negligence — Proof  of  Employment.  Proof  of  employment  and 
the  want  of  reasonable  care  and  skill  in  the  performance  of  the  stipulated 
service  by  an  attorney  at  law  are  prerequisites  to  the  maintenance  of  an 
action  for  nesligence,  and  those  matters  must  be  alleged  and  proved. 
Bank  v.  Ward,  8.  C.  U.  S.  ix.  225. 

48.  JMd.  —  Tiih  to  Beat  JSstate  —  Negligence  —  Damages.  Legal  ad- 
vice often  becomes  necessary  in  purchasing  and  conveying  and  lending 
money  on  real  estate,  and  it  is  well  settled  law  that  an  attorney  may  b« 
held  liable  to  his  client  for  negligence  or  want  of  reasonable  care  and  skill 
io  making  soch  an  investigation,  whether  the  client  be  the  purchaser, 
grantor,  or  lender.     Ibid. 

49.  Profutional  Duty  to  IJiird  Person.  An  attorney  at  law,  in  the 
absence  of  fraud,  falsehood,  or  collusion,  is  under  no  professional  obliga- 
tion to  a  third  person  in  conducting  a  suit.     Ibid. 

50.  Purchase —  Concealment  of  Value  ofHstate  to  Heir*.  An  agree- 
ment between  administrators  and  their  attorneys,  by  which  heirs  were 
indooed  to  sell  their  interest  at  one  fifth  its  value  by  fraudulent  conceal- 
ment,  will  be  set  aside  as  in  violation  of  professional  duty.  Handlin  v. 
Davit,  Ey.  xvi.  74. 

51.  Purchasing  Subject-Matter  of  Litigation.  An  attorney  cannot  pur- 
chase from  his  client  the  property  in  litigation  in  which  he  is  acting, 
when,  as  part  of  the  transaction,  he  advises  the  client  as  to  the  probable 
outcome  of  the  litigation  and  its  eSect  on  the  value  of  the  property. 
Hogers  v.  Marshall,  U.  8.  C.  C.  xiv.  481. 

52.  Substitution  —  Compensation.     The  court  may  grant  the  plaintiff's  - 
application  for  a  substitution  unconditionally,  or  upon  payment  of  a  par- 
ticular sum,  and  in  this  case  an  unconditional  substitution  should  have 
been  grantCMil.     Pierce  v.  Waters,  N.  Y.  x.  604;  21  Hun,  617. 

53.  Ibid.  —  Lien.  A  client  can  have  substitution  at  his  pleasure,  sub- 
ject to  the  solicitor's  lien.     Isaacs  v.  Abraham,  U.  S.  C.  C.  vi.  737. 

54.  3id, — lAen  on  Recovery —  Withdrenoal.  When  an  attorney  at 
law  withdraws  from  the  suit,  unless  special  reasons  are  shown,  no  lien 
should  be  put  upon  the  recovery  as  a  condition  of  substitution.  Hekto- 
graph  Co.  V.  Fourl,  U.  8.  C.  C.  xii.  421. 

ATTORNEY  GENERAL. 
Right  to  bring  Action.  In  case  of  a  wrong  which  is  also  a  public  as 
well  as  a  private  injury,  the  attorney  general  may  sue  in  respect  to  the 
public  injury,  although  a  private  person  may  also  sue  in  respect  to  his 
private  mjury.  Attorney  General  ex  reL  v.  Albion  Academy,  Wis.  xiL 
288 ;  52  Wis.  469. 

AUCTIONEERS. 

1.  Charges  —  Evidence —  Custom.  An  auctioneer  can  recover  only 
»  fee  for  each  piece  or  quantity  of  land  sold  together  for  one  price  and 
at  the  same  time.     Miller  v.  Burke,  N.  T.  iii.  294;  68  N.  Y.  615. 

2.  Warran^.  An  auctioneer  who  sells  personal  property  at  public 
sale  without  disclosing  the  name  of  the  owner  is  liable  on  an  implied 
warranty  of  title,  where  the  title  conveyed  by  the  sale  fails.  Davie  ▼. 
I,fpteh,Tex.  viii.  156. 

AUDITA  QUERELA. 

1.  Court.  Audita  querela  is  not  of  right,  but  can  only  be  issued  for 
cause  shown,  and  by  the  court  in  which  the  judgment  which  is  sought  to 
be  affected  by  it  has  been  entered.    Newhart  v.  Wolfe,  Tenn.  xvi.  502. 
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3.  irrtgvlar  BxeetUion  —  Oppressive  Ute  of  Execution.  Audita  qu»- 
rtia  ia  the  proper  remedy  to  set  aside  an  execation  irregular  in  matters  of 
BubatsDCe.  It  b  also  the  proper  remedy  when  the  creditor  in  an  execa- 
tion ases  it  in  an  unlawful  and  oppressive  manner.  Fairbanks  v.  Deo- 
oraawe,  Yt.  ii.  386 ;  47  Yt  550. 

BAILMENT. 

1.  Aoeessorial  Part  —  Additions  of  MateriaL  Where  A.  deltrwed  to 
B.  a  quantity  of  old  iron,  to  be  manu&ctured,  with  new  iron  added  by  B., 
into  rails,  the  transaction  was  a  bailment  locatio  operis  facxendi,  if  the 
chief  material  were  delivered  by  A.,  and  B.'s  additions  were  accessorial 
merely.     ArtuM  t.  R.  R.  Co.  Kan.  t.  109 ;  19  Kan.  95. 

2.  Conditional  Sah.  The  vendor  of  goods  conditionally  sold  and  kept 
in  his  warehouse,  marked  by  purchaser  with  his  initials  after  examina- 
tion and  weighing,  is  not  the  bailee  of  the  buyer.  Safford  t.  McDon- 
ough,  Mass.  4  Am.  L.  T.  R.  96. 

3.  Lease — Purchase.  Where  a  chattel  is  rented  at  a  fixed  rent,  with 
the  right  to  purchase  it  at  a  fixed  sum,  the  contract  is  a  bailment.  Kleber 
V.  Ward.  Penn.  vi.  696  ;  88  Penn.  St.  93. 

4.  Ibid.  —  Hutalment  Plan.  A  piano  rented  on  a  lease,  with  a  right 
of  purchase,  to  an  occupant  of  a  dwelling-house,  is  not  protected  at  com- 
mon law  from  distress  for  rent  of  the  tenant.     Ibid. 

5.  Deposit  —  Due  Care.  An  unpaid  bailee  is  bound  to  use  such  care 
in  (he  custody  of  property  committed  to  his  keeping  as  persons  of  or- 
dinary prudence  in  his  situation  and  business  men  usually  bestow  in 
the  custody  and  keeping  of  like  property  belonging  to  them.  Schet- 
mer  t.  Newrath,  Md.  x.  464.  Taneil  y.  Seaton,  Ya.  iii.  721 ;  28  Gratt 
601. 

6.  Ibid.  —  Consideration.  In  a  naked  bailment  the  bailor's  surrender 
of  possession,  upon  the  faith  of  the  bailee's  undertaking,  is  a  safiident 
consideration.     Magdeburg  v.  Uihlein,  Wis.  xiii.  191  ;  53  Wis.  165. 

7.  Ibid.  —  Involuntary  Bailee  —  Charter-Party.  If  goods  are  sent  out 
in  an  outward  cargo,  and  the  consignee  refuses  to  receive  them,  and  the 
master  thereupon  stores  them  on  his  vessel,  on  the  return  voyage  he  is, 
as  to  these  goods,  an  involuntary  bailee.  Mayo  y.  Preston,  ALass.  xii. 
178  ;  131  Mass.  304. 

8.  Ibid.  —  Property  found.  The  finder  of  a  bank-note  has  such  pos- 
sessory interest  in  the  note  as  entitles  him  to  recover  the  same  of  a 
bailee,  to  whom  he  has  delivered  it  without  reward,  to  be  kept  for  him. 
Taneil  v.  Seaton,  Ya.  iii.  721 ;  28  Gratt.  601. 

9.  Ibid.  —  Wheat  Deposit  —  Return.  Wheat  deposited  with  one  who 
operated  a  mill,  with  elevator  attached,  all  the  grain  on  storage  being 
used  by  the  miller  with  his  own,  he  to  return  a  like  quality  and  kind 
on  demand  or  its  value,  is  a  bailment  and  not  a  sale.  Ledyard  t.  Hib- 
bard,  Mich.  xiv.  213 ;  48  Mich.  421. 

10.  Law  —  Fact.  In  bailment,  what  is  due  care  is  a  question  for  the 
court's  decision.  Whether  the  bailee  has  exercised  that  care,  the  jury 
must  decide.  Rowland  r.  Jones,  N.  C.  iiL  451 ;  72  N.  C.  54.  Sckermer 
y.  Newrath,  Md.  x.  464 ;  54  Md.  491. 

11.  Livery  Stable  —  Care  of  Carriage.  A  livery  stable  keeper  re- 
ceiving a  carriage  for  reward  is  a  bailee  for  hire,  and  he  is  bound  to  rea- 
sonable care  in  the  bailding  occupied.  Searle  v.  Laverick,  Q.  B.  1  Am. 
L.  T.  R.  174. 

12.  Pledge — Justification  of  Default.  A  bailee  mast  return  a  pledge, 
or  justify  his  default.     McLemore  v.  Bank,  S.  C.  U.  S.  i.  25. 

13.  ibid.  —  War.  That  in  time  of  war  a  pledge  is  seized  by  military 
authority  is  a  sufficient  justification.     Ibid. 

14.  Railroad  —  Baggage.    A  railroad  company  as  keeper  of  baggage 
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maat  exercise  the  ordinary  care  and  prudence  of  a  warehouseman,  and  no 
more.     Pike  v.  R.  R.  Co.  Wis.  iii.  35 ;  40  Wis.  688. 

15.  3i(L-~-  Trunks  at  Depot.  A  railway  is  a  gratuitous  bailee  only 
of  traaks  left  at  its  freight  depot  to  be  chedted  the  next  day.  Vait  Gil- 
der y.  R,  B.  Go.  Iowa,  iii.  66. 

BANKRUPTCY. 


L  Gbnkbai.  Mattkbs. 
II.  Who  mat  becoiib  a  BAnutOPT. 
IIL  Pboceeoinos  and  AnniDiOATiOK. 
IV.  Pbopbkty  ih  AssiaiiBK. 

V.  COMOCAUED  FBOrBBTT. 
VI.  LlBNS. 


VII.  Fbocebdinos  akd    Tbambao 

TiojfS  atoided  bt  Act. 
VIII.  Fracddlent  Preferekceb. 
IX.  Pboyable  Claims. 
X.  Pbacticb. 

XL   DiSCBABOE. 


1.  Amendment  of  March  8,  1873.  —  Exemptions.     The  amendatory   i.  General  Mat- 
Bankruptcy  Act  of  March  8,  1878,  as  to  exemptions  is  not  unoonstitu-  ten. 
tional.    In  re  Smith,  U.  S.  C.  &  8  Am.  L.  T.  R.  335. 

2.  Ibid.  —  Exemption  —  Act  of  1873.  The  Amendatory  Act  of  1873 
providing  that  property  specified  as  exempt  by  the  statutes  of  the  re- 
spective states  shall  be  exempt  in  bankruptcy  is  UDoonstitutional,  as  de- 
claring an  exemption  not  uniform  in  description  and  amount.  In  re 
Deeiert,  U.  S.  C.  C.  1  Am.  L.  T.  R.  836. 

3.  Bankrupted  a  Single  System.  —  Diseharges.  The  Bankrupt  Act 
does  not  provide  distinct  systems'  for  the  discharge  of  a  debtor,  bat  only 
alternative  methods  of  reaching  the  same  result.  Smith  v.  Morganttem, 
U.  S.  C.  C.  X.  164. 

4.  Collateral  Attack.  An  adjudication  of  a  court  in  bankruptoy  can- 
not be  questioned  in  a  collateral  proceeding  in  another  forum.  Michenor 
V.  Payson,  U.  S.  C.  C.  i.  388. 

5.  EffeiA  in  State  Courts,  Bankruptoy  proceedings  are  paramount  to 
legal  proceedings  in  state  courts.  Pet.  of  Boss  v.  Whipple,  B.  I.  iv. 
222;  II  B.  I.  427.  Bay  v.  Wright,  Mass.  i.  288;  119  Mass.  426.  SUt 
V.  Harding,  S.  C.  U.  S.  iv.  545;  107  U.  8.  681.  Rogers  v.  Wenttporth, 
N.  H.  ix.  743;  68  N.  H.  318. 

6.  Ibid,  —  Discretion.  It  is  not  in  the  discretion  of  a  state  court,  or 
of  any  referee  or  other  officer  acting  under  its  authority,  to  disobey  the 
Bankruptoy  Act,  or  to  defeat  its  object.  Seaoey  \.  Beckler,  Mass.  x.  80 ) 
128  Mass.  471. 

7.  Promissory  Note  —  Defence.  —  Assignment  in  Fraud  of  the  Bani- 
mptcy  Act.  The  maker  of  a  promissory  note  delivered  and  transferred 
for  full  value  cannot  defend  against  the  note  upon  the  ground  that  the 
payee  has  transferred  the  note  in  fraud  of  the  Bankruptoy  Act.  Sulli- 
van V.  Bonesteet,  N.  Y.  ix.  250. 

8.  Set-off —  Mutual  Debts  and  Credits.  A  debt  to  two  persons  jointly 
cannot  be  made  a  matter  of  set-off  in  bankruptcy  against  the  debt  of  one 
of  them.     Gray  v.  Rollo,  S.  C.  U.  8.  1  Am.  L.  T.  B,  195. 

9.  Suit  by  Banbrupt,  the  Assignee  declining  to  stie.  A  bankrupt  may 
maintain  a  suit  on  a  note  and  mortgt^e  ^ven  to  him  before  bankruptoy, 
if  the  assignee  in  bankruptcy  declines  to  rollect  the  note,  and  to  come 
in,  00  notice,  and  prosecute  the  suit.     Toiole  v.  Rotoe,  N.  H.  xii.  181. 

10.  Act  of  Bankruptcy  —  Return  to  Foreign  Residence.  Beturning  u.  w^bo  ^.y 
to  a  foreign  residence  is  not  a  departure  with  intent  to  defeat  and  delay  become  a  Bank- 
creditors,  and  an  act  of  bankruptoy.     Ex  parte  Brandon ;  Re  French,  ™P'- 

Ct.  of  Appeal,  784. 

11.  Corporation-^ Petition.  A  petition  against  a  corporation  must 
show  that  the  corporation  is  a  "  moneyed,  business,  or  commercial  cor- 
poration."    In  re  Printiny  Co.  U.  8.  C.  C.  3  Am.  L.  T.  B.  469. 

12.  Infant —  Trader.  One  who,  while  an  infant,  has  held  himself 
ont  a*  a  trader,  can  be  adjudged  a  bankrupt,  upon  attuning  his  majority 
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for  acts  of  bankruptcy  committed  daring  infancy.     Mc  parte  LgnA  ;  In 
re  Lynch,  Chan.  Div.  IL  162. 

13.  lUd.  —  Summont.  A  debtor's  gummons  by  an  infant,  though  ir- 
regular, ia  not  void,  and  an  act  of  bankruptcy  may  be  asserted  thereon. 
Jn  re  Brocklebank ;  Ex  parte  BrockUbank,  Ct.  of  Appeal  iv.  408 ;  25 
Week.  Rep.  No.  42. 

14.  Married  Woman  —  Separate  Property  —  Contract  after  Marriage. 
A  married  woman  cannot  be  put  into  bankruptcy  for  a  contract  made  by 
her  after  marriage,  though  she  has  a  separate  estate.  Ex  parte  Janet ; 
Be  Cfriuell,  Ct.  of  Appeal,  viii.  351  ;  40  L.  T.  R  N.  S.  790. 

15.  Ibid.  —  Sepcwation.  A  married  woman  who,  living  apart  from 
her  husband,  can  be  held  liable  for  a  debt,  may  be  put  in  bankruptcy. 
In  re  Lyons,  U.  S.  Dist.  Ct  1  Am.  L.  T.  R.  167. 

16.  Teamster —  TVader.  A  teamster  who,  upon  his  regular  business 
becoming  slack,  supplied  certain  persons  with  hay  and  straw,  in  order  to 
keep  his  teams  employed,  is  not  a  merchant  or  tradesman.  In  re  Kim- 
haU,  U.  S.  C.  C.  xii.  67. 

17.  "  Tradesman  "  defined.  The  word  «•  tradesman  "  in  the  Bankrupt 
Act  means  one  of  a  smaller  class  of  merchants  or  shopkeepers,  in  re 
Stickney,  U.  S.  C.  C.  v.  586 ;  5  Dill.  91. 

III.  Proceed-  18.  Absentee  —  Pleading.     Where  the  absence  of  the  trader  from  his 

{"g?  •Jl'^J^'*"      dwelliug-house  is  relied  upon  as  the  act  of  bankruptcy,  the  creditor  must 

allege,  or  show,  that  the  departure  is  "  with  intent  to  defeat  or  delay  his 

creditors,"  as  required  by  §  82  of  the  Act  of  1869.     Jn  re  SieUon,  Ct. 

of  Appeal,  i.  196. 

19.  Bonu»  for  Adjournment  —  Adjudication.  Demanding  and  receir- 
ing  a  "  bonus  "  for  an  adjournment  of  the  hearing  of  a  bankruptcy  peti- 
tion is  using  the  process  of  the  coui-t  to  extort  money,  and  an  adjudica- 
tion will  not  be  made  upon  the  petition.  In  re  Daviet;  Exports  Bing, 
Ct.  of  Appeal,  iii.  321  ;  25  Week.  Rep.  239. 

20.  Assignment —  Belation  haek.  The  assignment  relates  back  to  the 
filing  of  the  petition,  and  carries  with  it  all  the  property  of  the  bankrupt 
on  that  day.     Sieard  v.  B.  B.  Co.  U.  S.  C.  C.  viii.  560;  16  Blatch.  525. 

21.  Corporation  —  Petition — Creditors — Debit.  The  fame  propor- 
tion of  creditors  must,  under  existing  laws,  join  in  a  petition,  and  the 
same  percentage  of  debts  appear  in  involuntary  bankruptcy  against  a 
corporation  as  is  required  iu  the  proceedings  against  a  natural  person. 
Jn  re  JMnting  Co.  U.  S.  C.  C.  3  Am.  L.  T.  R.  469. 

22.  Insufficiency  of  Petition  —  Motion  to  vacate  —  Laches.  A  dedsion 
of  the  district  court  that  a  petition  of  creditors  for  an  adjudication  in 
bankruptcy  was  filed  by  the  requisite  number  of  creditors  will  not  be  re- 
versed on  a  motion  not  made  till  four  years  after  the  order  was  entered. 
Bi  re  Gruhn,  U.  S.  C.  C.  xiv.  772. 

28.  IVoceedings  against  Partnership  —  Property  of  Deceased  Member. 
The  individual  property  of  a  deceased  partner  cannot  be  administered  in 
a  bankrupt  court  by  a  proceeding  against  the  late  firm.  Adami  v.  Ter. 
reU,  U.  S.  C.  C.  xi.  258 ;  4  Woods,  487. 

24.  Rid.  —  Nonjoinder  of  Partners  —  Debtors  —  Creditort.  Where 
a  voluntary  petition  has  been  filed,  omitting  the  names  of  certain  mem- 
bers of  the  firm,  proceedings  in  invitum  against  the  non-joining  partners 
cannot  be  had  only  on  application  of  a  creditor.     BanJe  t.  Iron  Co.  V. 

1  &  C.  &  vi.  579. 

25.  Jbid.  —  Suit  by  Assignee  against  Assignee  for  Benefit  of  Creditors 
— Sufficient  Petition.  In  a  suit  by  the  assignee  against  a  generals  as- 
signee, the  latter  cannot  object  that  the  bankruptcy  petition  was  not 
personally  signed  and  verified  by  both  petitioners,  members  of  a  firm. 

Wald  V.  Wehi,  U.  S.  C.  C.  xi.  258  ;  18  Blatch.  495. 

26.  SqHtrate  Firmt — Bi  Different  Statet.    A  proceeding  in  bank- 
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rnptcy  in  another  state  against  a  firm  of  wliich  E.  and  G.  were  members, 
is  no  bar  to  a  like  proceeding  in  the  diiitrict  coart  against  another  firm 
of  which  E.  and.  6.  were  also  members.  In  re  Jewitt,  U.  S.  C.  C.  ir. 
77 ;  7  Biss.  478. 

27.  AueU  —  Diteharge  —  DUeovwy  of  Property.     The  assignee  may   iv.  Property 
recover  property  of  the  bankrupt  discovered  after  the  discharge  in  bank-  in  Auiguee. 
mptcy.     Mat/bin  v.  Raymond,  U.  S.  C.  C.  4  Am.  L.  T.  R.  21. 

28.  Attachment — AfUr'Oequired  Prcperty.  An  attachment  in  a  state 
coarc  of  subsequently  acquired  property  is  not  void.  Day  y.  Superior 
Court,  Cal.  xiv.  681 ;  61  Cal.  489. 

29.  Assessmentt  —  Corporation  —  C^on  Decree.  The  assignee  can  sue 
for  the  unpaid  assessments  of  an  insurance  company  upon  a  decree  of  the 
court  for  an  assessment.     Michenor  t.  Peyton,  U.  S.  C.  C.  i.  838. 

80.  Bill  of  Sale  of  whole  Property  except  Book  Debit  —  Value  of  Ac- 
counts. A  bill  of  sale  of  the  whole  of  the  debtor's  property,  excepting 
his  book  accounts,  is  void  as  against  the  trustee,  unless  the  book  debts 
are  clearly  sufiicieut  to  enable  the  debtor  to  carry  on  business.  Ex  parte 
Burton;  Re  Timttall,  Ct.  of  Appeal,  ix.  264;  41  L.  T.  R.  N.  S.  571. 

81.  Bond  for  Titiet  —  Reclamation  —  Assets  —  Exemption.  A  bond 
for  titles  and  the  holder's  interest  in  the  land  pass  to  his  assignee,  and 
after  he  has  disposed  of  the  land  to  the  obligor  in  the  bond,  even  fraudu- 
lently, the  bankrupt  cannot  reclaim  the  land,  or  have  damages  for  a 
breach  of  the  bond,  unless  he  shows  other  assets,  or  that  the  land  was 
part  of  his  exemption.     Smith  v.  Bomesby,  Ga.  iv.  647  ;  58  Gra.  529. 

82.  Books  of  Account.  Whether  «  property,"  in  R.  S.  §  5110,  includes 
books  of  account,  dubitatur.    A  re  Belter,  U.  S.  C.  C.  xiii.  182. 

33.  Builder's  Contract.  A  proviso  for  forfeiture  of  the  materials  on 
a  builder's  bankruptcy  is  void  as  contrary  to  the  policy  of  the  bankruptcy 
law ;  the  trustee  is  enUtled  to  them.  Mn  parte  jay  ;  Re  Harrison,  Ct.  of 
Appeal,  X.  382 ;  41  1..  T.  R.  N.  S.  600. 

84.  CoUatercU  Security  —  Sale.  Cktllateral  security  for  a  mortgage 
will  not  pass  to  the  assignee ;  but  it  must  be  sold  to  reduce  the  mortgage 
debt.      Whittenbroch  v.  Belmer,  Cal.  xii.  264;  57  Cal.  12. 

35.  Contract  for  Real  Property.  A  trustee  in  bankruptcy  has  no 
legal  or  equitable  right  to  recover  a  pajrment  made  on  an  agreement  to 
purchase  real  property.  Exports  Bcarell;  Re  PameU,  Chan.  App.  i.  3 ; 
10  Chan.  App.  512. 

86.  Contract  for  Sale  of  Cfoods — Performance  of  Trustee  —  Resale  — 
Proof  of  Deficiency.  A  vendor  in  the  event  of  bankruptcy  before  deliv- 
ery of  the  goods  can  resell  them  and  prove  any  deficiency,  the  trustee 
&uUng  to  elect  to  carry  out  the  contract  Ex  parte  StaphUm ;  Re  Nathan, 
Ct.  of  Appeal,  vii.  575 ;  40  L.  T..R.  N.  S.  14. 

87.  Damages  —  Negligence  of  Directors.  Damages  for  losses  sustained 
by  the  corporation,  by  the  ofiidal  negligence  of  the  directors,  may  be 
recovered  by  the  assignee.     Bank  v.  Bosseiux,  U.  8.  C.  C.  x.  622. 

38.  Detinue  —  Election  to  prove  Debt.  The  plaintiff  in  an  action  in 
detinue  on  judgment  recovered  by  him  and  not  paid  is  invested  with  the 
property  of  the  chattel ;  and  unless  there  is  distinct  proof  that  he  elects  to 
prove  in  bankruptcy  the  trustee  must  deliver  up  the  chattel.  Lt  re  Ware  ; 
Ex  parte  Drake,  Ct.  of  Appeal,  iv.  870;  25  Week.  Rep.  No.  32. 

39.  Dower.  The  estate  taken  by  the  assignee  is  precisely  that  of  the 
bankrupt,  and  as  the  realty  in  the  hands  of  the  bankrupt  was  affected  by 
the  right  of  dower  so  it  is  in  the  hands  of  the  assignee,  and  the  court 
cannot  divest  the  right  of  dower.  Laxear  v.  Porter,  Penn.  vii.  216; 
87  Penn.  St.  513. 

40.  Equitable  Claim  —  Sale  by  Assignee.  A  right  to  declare  a  deed  a 
mortgage  is  property  in  the  bankrupt,  upon  which  the  assignee  can  sue ; 
and  he  can  sell  this  chose  in  action,  the  purchaser  of  which  can  pursue 
Uie  remedy.    Seear  v.  Lawson,  Chan.  Div.  x.  288. 
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41.  Fraudulmt  Conveyance  —  Remedy  of  Creditor.  Lands  fraudu- 
lently conveyed  cannot  be  reached  by  a  creditor  after  bankruptcy,  thoogh 
tke  assignee's  right  has  been  barred.     Jeffrees  v.  Clark,  Va.  xii.  255. 

42.  Homestead.  A  homestead  right  will  not  pass  to  the  assignee;  the 
state  ooart  alone  has  jurisdiction  over  it.  FtUcer  t.  Crane,  Gra.  xr.  553. 
See  Farmer  v.  Taylor,  lb.  ii.  284 ;  66  Ga.  659. 

48.  JUeyal  TVans/er.  Goods  delivered  by  a  debtor  to  the  creditor  of 
hia  creditor,  who  is  insolvent,  upon  an  illegal  agreement  for  the  benefit 
or  protection  of  the  insolvent  creditor,  must  be  accounted  for  to  the 
assignee.     Sharp  v.  Warehouse  Co.  U.  S.  C.  C.  xii.  679. 

44.  Leeue.  lUght  of  trustee  to  disclaim  lease.  See  Esc  parte  Pater$on  ; 
Re  Throckmorton,  Ct.  of  Appeal,  viiL  704. 

45.  When  Life  Estate  will  not  pass  to  Assignee.  A  will  which  provides 
that  certain  real  property  should  be  held  in  trust  for  a  child  of  the  testator 
during  life,  and  afterwards  should  descend  to  the  heirs  of  such  child, 
the  rents  and  profits  to  be  paid  over  to  such  child  in  person,  without  any 
power  on  his  part  to  anticipate  the  same  or  incumber  the  estate,  does  not 
limit  an  estate  which  will  pass  to  an  assignee  in  bankruptcy.  Spindle  v. 
iSAm-e,  U.  S.  C.  C.  X.  481. 

46.  Life  Policy  —  Of  Debtor  of  Firm  —  Insolvency  —  Assignment. 
A  life  policy  to  secure  a  debt  to  a  partnership,  assigned  to  trustees  for 
the  benefit  of  his  mother  by  the  trustee  of  the  policy,  after  an  extension 
of  credit  to  the  firm,  will  pass  to  the  assignee  upon  a  bankruptcy  in  six 
months.     Barnes  v.  Vetterlein,  U.  S.  C.  C.  xvi.  68. 

47.  Money  due —  Collateral  Seettriiy.  The  trustee  will  take  mooeys 
due  under  a  contract  between  the  date  of  the  liquidation  petition  and  his 
appointment,  as  against  an  assignee  who  receives  them  as  security  for 
goods  sold.     Exparte  Nichols  ;  Me  Jones,  Ct.  of  Appeal,  xvi.  191. 

48.  Money  paid  —  General  Assignment  —  Limttation.  Money  paid 
to  a  creditor  who  knew  of  a  generul  assignment  can  be  recovered  by  the 
assignee  in  bankruptcy  within  the  limitation  from  the  settiqg  aside  of  the 
general  assignment.     Tappan  v.  WAittemore,  U.  S.  G.  C.  viL  173. 

49.  Partnership  —  Dissolution.  Interest  of  assignee  in  a  dissolved 
partnership  in  which  the  retiring  partner  was  secured.  See  Orampton 
V.  Jerkowksi,  U.  S.  C.  C.  x.  105. 

50.  Penalty  for  Usury.  A  right  of  action  in  the  bankrupt  to  sue  for 
double  the  amount  of  usurious  interest  paid  passes  to  the  assignee  under 
the  bankrupt  law  as  a  "daim  "  or  "debt."  Wright  v.  Bank,  U.  S.  C.  C. 
vi.  229. 

51.  Purchase- Money  —  TWe.  The  unpaid  purchase-money  of  a  sale 
most  be  paid  to  the  trustee  iu  bankruptcy.  Ex  parte  Rabbinge ;  Inre 
Pooley,  Ct.  of  Appeal,  vi.  191  ;  38  L.  T.  E.  N.  S.  663. 

52.  Reputed  Property  —  Piano  on  Instalment  Plan.  A  piano  hired 
upon  the  instalment  plan  is  not  reputed  property  of  ihe  bankrupt. 
Ex  parte  HathersUy ;  In  re  Blanchard,  Q.  B.  Div.  vi.  384 ;  88  L.  T.  B. 
N.  S.  619. 

53.  Property  conveyed.  Property  conveyed,  in  good  faith,  before 
bankruptcy,  does  not  pass  to  the  assignee.  Parker  v.  DiUard,  Va.  xii. 
168 ;  75  Va.  418. 

54.  Rent — Security  for  Loan.  The  trustee  will  take  the  rent  of  a 
faxm  as  against  a  verbal  agreement  giving  it  as  security  for  a  loan,  and 
a  letter  requesting  the  tenant  to  pay  the  lender.     Ex  parte  Hall;  Re 

Whiuing,  Ct.  of  Appeal,  vii.  639 ;  40  L.  T.  B.  N.  S.  179. 

55.  Replevin.  Replevin  will  lie  against  the  assignee  to  recover  prop* 
erty  of  the  bankrupt  sold  by  him  to  a  purchaser  for  value  for  the 
avowed  purpose  of  raising  the  necessary  funds  to  pay  the  expense  of 
voluntary  bankrupt  proceeidings,  for  which  a  bill  of  sale  was  delivered 
and  the  purchase-money  paid.    Dugan  v.  Nichols,  Mass.  vL  271. 
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56.  ScHe  of  Goodt  in  Fraud  of  OredUon.     A  lale  of  goods  in  fmnd 
of  creditors  is  valid,  and  in  replevin  by  the  assignee  the  purchaser  can 
reclaim  and  Uie  jodgment  against  him  is  in  debt     Wolf  v.  Stix,  S.  C.     . 
U.  8.  viii.  257 ;  99  U.  S.  1. 

57.  London  Slock  Exchange  JUembertkip,  The  trustee  in  bankraptcy 
may  demand  and  reoeiv«  the  membership  of  London  Stock  ExchanKe.  Jn. 
re  Cook  ;  Ex  parte  Saffary,  Ct  of  Appeal,  iv.  644  ;  25  Week.  Rep.  No.  13. 

58.  Nev  York  Proditoe  Exchange  Memben/tip.  Membership  in  the 
New  York  Produce  Exchange  is  property  which  passes  to  the  assignee 
in  bankruptcy.    In  re  Werder,  U.  S.  C.  C.  xv.  776. 

59.  New  Fork  Sto<^  Exchange  Membership.  A  seat  in  the  New  York 
Stock  Exchange  is  part  of  a  Imnkrupt's  assets,  and  an  order  will  issue 
requiring  him  to  transfer  it  to  a  purchaser  from  the  assignee.  In  re 
Kelcham,  U.  S.  Disu  Ct  ix  805. 

60.  Unrecorded  Deed  of  Bemkrupt.  An  assignee,  as  against  an  nnre- 
corded  deed  executed  by  the  bankrupt  prior  to  his  bankruptcy,  takes  no 
better  or  greater  title  than  was  held  by  the  bankrupt  Hardin  v.  Ot- 
howme,  01.  ix.  740 ;  94.  111.  591. 

61.  Usurious  Interest.  The  right  to  recover  money  paid  usuriously 
passes  to  the  assignee  in  bankruptcy.  Oroder  v.  Bank,  U.  8.  C.  0. 
i  Am.  L.  T.  B.  350. 

62.  Vendor's  Lien  —  Limitations.  An  assignee  in  bankruptcy  cannot 
enforce  a  vendor's  lieu  after  two  years.  Moseby  y.  Trout,  Ky.  xvil. 
527. 

63.  (honership  —  TKme.  In  an  indictment  for  fraudulent  concealment 
allegations  as  to  the  time  of  ownership  by  the  accused  are  formal  only. 
U.  S.  V.  Jackson,  U.  S.  C.  C.  x.  184. 

64.  Value — Pagment  to  Assignee.    Bankrupts,  partners,  who  had  not  V.  Coicealol 
accounted  for  a  large  amount  of  property,  the  oironmstaaces  showing  Property, 
badges  of  fraud,  must  pay  over  the  value  of  the  property  to  the  assignee. 

In  re  Peltasohn  and  Pidmadeer,  U.  S.  C.  C.  iv.  441 ;  4  Dill.  107. 

65.  Mtaehment.  A  judgment  creditor  who  has  obtained  an  ordinary 
garnishee  order,  and  served  it  before  the  debtor  has  presented  hu  petition, 
holds  a  security  on  the  debtor's  property.  Lowe  v.  Nakemore,  Q.  B.  L 
149 ;  10  Q.  B.  485. 

66.  Award.     A  discharge  will  not  divest  a  lien  acquired  by  an  award  vi.  Liens. 
died  before  proceedings  were  taken.     Timtman  v.  Flenniken,  Penn.  vi. 

408 ;  6  W.  N.  Cas.  No.  2. 

67.  Collateral  Security.  A  creditor  who  has  a  lien  upon  the  property 
of  a  third  party,  as  part  security,  must,  upon  releasing  such  lien  for  a 
consideration,  credit  the  consideration  received.  Seay  v.  Wilson,  U.  S. 
C  C.  xiiL  65. 

68.  Contingent  Fee  of  Attorney.  A  contingent  fee  will  be  payable  oat 
of  the  fund,  though  the  client  becomes  a  bankrupt ;  and  that  the  fund 
was  collected  after  bankruptcy  will  not  affect  his  rights.  Maybin  v. 
£a:/mond,  U.  S.  C.  C.  4  Am.  L.  T.  R.  21. 

69.  Discharge.  A  discharge  in  bankraptcy  will  not  release  liens  secur- 
ing the  debt     Smith  v.  Gowdy's  Adm'r,  Ky.  xiii.  884. 

70.  DivideruL  Proving  a  claim  which  is  secured,  and  receiving  a  div- 
idend without  stating  the  lien,  will  not  discharge  a  lien  on  the  property 
in  the  hands  of  a  purchaser.  Bastett  v.  Baird,  Penn.  vi.  345  ;  85  Penn. 
St  889. 

71.  Dower —  Sale  in  Bankruptcy.  The  dower  right  of  a  wife  cannot 
be  barred  by  a  sale  in  bankruptcy  made  free  from  incumbrance.  In 
re  Bartenbaek,  U.  S.  Dist  Ct  2  Am.  L.  T.  R.  88. 

72.  Ibid.  —  Charge  for  Money  paid.  Money  paid  for  the  dower  right 
under  a  sale  in  bankruptcy  to  avoid  the  expense  and  delay  of  foredosure 
b  diargeaUe  to  the  (auditor  secured  by  the  morl^;age.    IJaid. 
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78.  Levy —  Warrant.  Executions  issned  on  jndgmenU,  tlie  warrants 
for  which  were  signed  and  delivered  a  year  before  a  petition  was  filed, 
are  valid,  unless  the  debtor  actively  interfered  to  the  end  that  levies  should 
be  made  thereunder.    Shirmer  v.  Huber,  U.  S  C.  C.  viii.  393. 

74.  Ibid.  —  DUcharge  —  Limitation.  A  lien  under  a  judgment  ob- 
tained against  a  bankrupt  who  made  no  defence  to  the  suit,  and  who  did 
not  go  into  bankruptcy  thereupon,  will  not  be  discharged  by  bankruptcy 
proceedings  commenced  within  four  months  after  levy  made.  WiUon 
V.  Bank,  S.  C.  U.  S.  1  Am.  L.  T.  R.  1. 

76.  Jbid. —  On  Lands  —  Fi.fa.  Where  the  delivery  of  the  f..  fa. 
creates  a  lien  on  lauds,  it  will  be  preserved  in  bankruptcy.  BarUett  v. 
Suuel  U.  S.  C.  C.  Colo.  iv.  197. 

76.  Enforcing  IXen*.  An  adjudication  does  not,  per  te,  divest  state 
courts  of  jurisdiction  of  pending  suits  to  test  rights  of  property,  or  toen- 
force  liens.     Brown  v.  Netomaen,  Alt.  xiii.  137  ;  66  Ala.  275. 

77.  Mortgagee*  —  Foreclotwre  —  Notice.  A  mortgagee  buying  under 
his  own  foreclosure  sale,  with  notice  of  bankruptcy,  takes  the  bankrupt's 
property  subject  to  the  mortgage  of  one  who  had  uo  notice.  Murphy  y. 
Lit.  Go.  La.  xii.  747 ;  83  La.  An.  454. 

78.  Sale  of  Property  —  Senior  and  Junior  Mortgage*.  In  a  sale  of 
property  in  bankruptcy  subject  to  two  mortgsiges  the  senior  mortgage 
with  all  costs  and  expenses  must  first  be  paid.  In  re  Bartenback,  U.  S. 
Dist.  Ct.  2  Am.  L.  T.  B.  33. 

79.  Statutory  Lien.  A  lien  given  by  a  statute  will  prevail  against  the 
title  of  the  assignee.      Voyh*  v.  Parker,  U.  S.  C.  C.  x.  617. 

80.  Ibid.  —  Lien  by  Relation  from  Judgment.  Where  a  statute  d^ 
clared  that  the  liens  of  judgments  recovered  upon  bonds  made  to  the 

•  state  should  relate  back  to  the  time  of  the  institution  of  the  suits,  an 

assignment  after  action,  but  before  judgment,  will  not  cut  off  the  lien. 
Ibid. 

81.  Waivet — Judgment  —  Proof.  A  judgment  creditor  by  proving 
his  debt  waives  the  lien  of  the  judgment.  Heard  t.  Jonet,  Ga.  i.  467  ; 
66  Ga.  271. 

VII. Proceed-         82.  Attignment — "Contemplation  of  Bankruptcy."  —  JR.  S.  §  6110. 

ingsandTran^   If  tjje  bankrupt's  pecuniary  condition,  or  the  act  done,  be  such  that  he 

by  A^*^°'        could  not  reasonably  avoid  becoming  bankrupt,  the  law  regards  the  act  as 

done  in  contemplation  of  bankruptcy.    In  re  Smith,  U.  S.  C.  C.  xiii.  296. 

83.  Ibid.  —  Limitation.  A  transfer  made  within  four  months  of  the 
proceedings  to  a  creditor  knowing  the  insolvency  of  the  debtor  is  void. 
Having  debtor's  protested  paper  affords  sufficient  knowledge.  Swan  v. 
Bobinton,  U.  S.  C.  C.  xi.  358. 

84.  Ibid.  — Freeh  Advances — Past  Debt.  An  assignment  of  all  the 
debtor's  property,  upon  the  consideration  of  a  past  debt  and  fresh  ad- 
vances, will  not  he  supported  unless  it  appears  that  the  advances  were 
made  for  the  continuance  of  the  business.  Ike  parte  Johnson  ;  He  Chap- 
man, Ct  of  Appeal,  xvii.  799. 

85.  AUaehmmt  —  Limitation.  Under  the  Rev.  Stat  §  5044  an  at- 
tachment levied  within  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  proceedings,  which  result  in  an  adjudication  of  Ixinkruptcy 
and  an  assignment,  becomes  invalid  by  operation  of  law  without  any  act 
upon  the  part  of  the  assignee  to  divest  the  lien  of  the  attachment  Hat- 
field V.  MoUer,  U.  S.  C.  C.  xi.  149. 

86.  Ibid.  —  Ibid.  —  Judgment.  An  attachment  made  within  four 
months  of  proceedings  in  bankruptcy  will  be  set  aside,  and  if  there  has 
been  a  judgment  and  sale,  though  the  assignee  has  not  appeared,  he  can 
recover  from  the  creditor.  Bracken  v.  Johnston,  U.  S.  C.  C.  3  Am.  L.  T. 
E.587. 

87.  3id.  —  Necessary  Defence.    The  failure  of  the  defendant  to  de- 
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fend  upon  an  attachment  against  his  property  is  not  procuring  or  saiTer- 
ing  his  property  to  be  taken  by  legal  process  under  the  Bankruptcy  Act. 
Henkelmnn  y.  Smith,  Md.  3  Am.  L.  T.  R.  283. 

88.  Jbid.  —  §  14.  The  Bankruptcy  Act,  §  14,  refers  only  to  attach- 
ments pending  when  the  petition  is  filed.     Ibid. 

89.  Jbid.  —  Last  Day  Sunday.  In  computing  the  term  of  four  months 
within  which  an  attachment  will  be  dissolved  the  last  day  will  be  ex- 
cluded, should  it  fall  on  Sunday.  Porter  v.  Gharette ;  Cooky  t.  Cook, 
Mass.  TiL  337  ;  125  Mass.  406.  See  Hichards  t.  Gark,  lb.  vL  271; 
124  Mass.  491. 

90.  Award —  Limitation.  An  award  against  a  bankrupt  will  be  set 
aside  if  the  referee  proceeds  to  hear  the  parties,  against  the  defendant's 
objection,  within  six  months  of  the  commencement  of  the  bankrupt 
proceedings,  and  without  any  special  order  of  the  court  to  so  proceed. 
Seavey  v.  Beckler,  Mass.  x.  80 ;  128  Mass.  471. 

91.  General  Atsiynment.  A  general  assignment  within  four  months 
is  voidable  at  the  suit  of  the  assignee.  W<M  v.  Wefd,  U.  S.  C.  G.  zi. 
253  ;  18  Blatch.  495.     Pool  v.  McDotudd,  lb.  iv.  27. 

92.  Ibid.  —  Limitation.  The  assignee  has  no  interest  in  the  property 
of  the  bankrupt  transferred  under  a  general  assignment  more  than  six 
months  before  the  filing  of  the  petition.  Mayer  v.  MeUman,  S.  C.  U.  S.  L 
283  ;  91  U.  S.  496. 

93.  Pptt-nuptial  Settlement.  Where  husband  and  wife  agreed  that,  in 
consideration  of  the  wife's  paying  her  huslmnd's  debts,  the  husband 
should  settle  all  the  moneys  coming  to  his  wife  under  the  will  of  a  rela- 
tive apon  her  and  her  children,  and  the  settlement  was  accordingly  made, 
it  was  not  void  as  against  the  trustee  in  bankruptcy  either  under  13  Eliz. 
0.  5,  or  under  the  Bankruptcy  Act,  1869,  §  91.  Me  parte  Rivington  ;  Re 
Moffer,  Ct.  of  Bank'cy,  ix.  128 ;  41  L.  T.  R  N.  S.  416. 

94.  3id.  A  post-nuptial  settlement,  within  two  years,  in  favor  of  wife 
and  children,  of  certain  leasehold  houses  subject  to  the  rent  and  cove- 
nants contained  in  the  lease,  and  some  personal  chattels,  was  void  as 
against  the  trustee  in  bankruptcy.  JBx  parte  Hilmann  ;  Re  Pumfrey,  Ct. 
of  App^,  vii.  607 ;  40  L.  T.  R.  N.  S.  177. 

95.  Sale —  Courts  of  Business.  The  presumption  of  fraud  arising 
out  of  a  transfer  made  out  of  the  usual  and  ordinary  course  of  business 
most  be  overcome  by  proof  that  the  purchaser  took  the  proper  steps  to 
find  out  the  pecuniary  condition  of  the  seller.  Brooks  v.  Davis,  U.  S.  C. 
C.  i-  196. 

96.  3id. —  Of  ErUire  Stock  of  Goods.  Under  §  5180,  Rev.  Sut,  an 
assignment  of  the  whole  stock  of  a  business  firm  cannot  be  considered  as 
made  in  the  usual  and  ordinary  course  of  business ;  it  is  fraudulent.  primA 
facie,  both  as  to  the  vendor  and  vendee.  Norton  v.  BiUings,  U.  S.  C.  C. 
xi.  180;  9  Biss.  528. 

97.  Ibid.  —  Ibid.  —  Discharge  of  Debts.  In  the  purchase  of  a  stock 
of  goods,  it  is  competent  to  show  that  the  vendor  intended  to  use  the 
price  in  payment  of  his  debts.     Ibid. 

98.  Ibid.  —  Ibid.  —  Title  of  Purchaser.  In  the  purchase  of  an  entire 
stock  of  a  business  the  purchaser  cannot  overthrow  the  presumption  of 
fraud  by  showing  that  the  full  value  of  the  proi>erty  was  paid  in  igno- 
rance of  the  insolvency  of  the  vendor.  It  must  be  shown  that  all  rea- 
sonable means  were  taken  in  good  faith  to  ascertain  the  pecuniary  condi- 
tion of  the  seller.     Btid. 

99.  Ibid.  —  Course  of  Business.  A  tobacco  dealer,  whose  monthly 
rales  were  $1,000,  sold  in  a  week  to  three  persons  $1,100,  $1,900,  and 
$2,000  worth  of  tobacco.  Held,  that  these  sales  were  presumptively  not 
in  the  course  of  business,  and  fraudulent  as  to  the  assignee.  Nisbit  v. 
Qutnn,  U.  S.  C.  C.  xiL  194. 
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100.  Ibid.  —  Lease  —  Record.  Where  a  bill  of  sale  is  made  for  a 
loan,  the  property  remaining  with  the  bankrupt,  and  used  as  his  own, 
under  a  writing  in  the  nature  of  a  lease,  neither  is  fraudulent  as  against 
creditors.     In  re  Gumey,  U.  S.  C.  C.  iv.  28  ;  7  Biss.  440. 

101.  ^d. — Performance  by  Purchaser  Jrom  BankrupL  A  sub-pur- 
chaser from  the  original  purchaser,  who  becomes  bankrupt,  has  the  same 
right  as  the  trustee  iu  the  bankruptcy  of  electing  to  fulfil  the  contract, 
on  tendering  the  price  in  cash  within  a  reasonable  time.  Ex  parte  Sla- 
pleton;  Re  Nathan,  Cu  of  Appeal,  vii.  575  ;  40  L.  T.  R.  N.  S.  14. 

102.  Ibid.  —  Promissory  Note  —  Indorsement.  If  a  bankrupt,  who  is 
the  payee  of  a  negotiable  bill  or  note,  sells  the  same  without  indorsement 
before,  and  indorses  it  after,  bankruptcy,  such  indorsement  will  enable 
the  holder  of  the  note  to  maintain  an  action  upon  it  iu  his  own  name. 
Hersey  v.  Elliot,  Maine,  v.  558 ;  67  Mune,  526. 

103.  Ibid. —  Two  Judgments —  One  Fr<mdident.  Where  a  sale  is 
made  under  two  judgments,  one  of  which  is  in  fraud  of  the  Bankrupt 
Act,  the  sale  is  not  necessarily  void.  Louchheim  y.  Henzey,  Penn.  tL 
407. 

104.  Sale  by  Creditor —  Set-off.  It  is  not  illegal  or  inequitable  for  a 
creditor  of  an  insolvent  to  sell  his  debt  to  a  debtor  of  the  insolvent, 
though  it  should  be  purchased  for  the  purpose  of  set-ofi.  Mattocks  y. 
Lovering,  U.  S.  C.  C.  xi.  182. 

105.  Temporary  Loan  —  Excessive  Interest.  A  temporary  loan  at  ex- 
orbitant  interest  upon  the  conveyance  of  the  borrower's  whole  assets  is 
evidently  made  to  defeat  the  object  and  impede  the  operation  and  effect 
of  the  Bankrupt  Act.     Bro<^  v.  Davis,  U.  S.  C.  C.  i.  196. 

106.  Tranrfer  of  Slock  —  Equities.  Where  stock  has  been  transferred 
in  fraud  of  the  Bankrupt  Act  to  a  creditor  who,  in  addition  to  cancelling 
a  debt,  gives  therefor  new  consideration  in  goods  and  money,  and  after- 
wards  pays  instalments  due  on  said  stock  which  increase  its  value,  of 
which  increase  the  bankrupt  estate  receives  the  benefit,  though  the  as- 
signee in  bankruptcy  may  avoid  the  transfer,  yet  the  creditor  will  be 
entitled  to  recover  the  amount  of  the  new  consideration,  and  the  instal- 
ments, with  interest  thereon.      Suan  v.  Robinson,  U.  S.  C.  C.  xi.  358. 

107.  Warehotise  Receipts  —  Advances  —  Delivery  of  Possession  after 
Insolvency.  Where  advances  are  made  upon  warehouse  receipts,  and  the 
title  to  the  goods  is  vested  by  setting  apart  or  other  identification  in  the 
person  making  tlie  advances,  a  delivery  of  possession  to  the  lender  after 
the  insolvency  of  the  warehouseman  is  not  iu  conflict  with  the  bankrupt 
law.     Sharp  v.  Warehouse  Co.  U.  S.  C.  C.  ix.  572. 

VIU.  Fraudu-         108.  Bill  of  Sale  —  Condition.     The  giving  of  a  bill  of  sale  under  a 
^^l^^f*^*-        promise  made  four  years  before,  when  money  was  borrowed,  to  be  used 
only  in  the  event  of  the  creditors  pressing  their  debts,  is  a  frHudulent 
preference.    Ex  parte  Holland  ;  In  re  Gibson,  Ct.  of  Bank'cy,  vi.  512. 

109.  Confession  of  Judgment  —  Insolvency  known,  A  warrant  of  at- 
torney to  confess  judgment,  given  by  one  knowing  himself  to  be  insolvent 
to  a  firm  who  also  knew  the  fact,  is  fraudulent  as  against  creditors.  Jbi 
re  Herpich,  U.  S.  C.  C.  iv.  29  ;  7  Biss.  387. 

110.  Ibid.  —  Limitation.  To  render  a  judgment  by  confession  a  con- 
structive fraud  against  the  Bankrupt  Act,  the  warrant  to  confess  must 
have  been  given  within  two  months  prior  to  the  tiling  of  the  petition  in 
bankruptcy.    Re  Swenk,  U.  S.  C.  C.  xiii.  236. 

111.  (^operation  of  Creditor.  It  is  not  necessary  to  prove  any  active 
ooQperation  upon  the  part  of  a  creditor  of  an  insolvent  debtor  to  set  aside 
a  fraudulent  preference  under  the  Bankruptcy  Act.  Balfour  v.  Wheeler, 
U.  S.  C.  C.  xvii.  165. 

112.  Directors  favoring  Director.  The  directors  of  a  corporation 
cannot  give  a  preference  to  one  of  their  number.  Cook  v.  Tome,  D.  S. 
C.  C.  xiii.  135. 
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118.  ExchangB  of  Pari*  of  Property.  The  exchange  of  different  parts 
of  a  bankrupt's  property,  by  way  of  security,  or  in  payment  of  a  debt, 
u  Bot  a  fraudulent  preference,  and  as  such  void.  Stewart  y.  Piatt,  S>  C. 
U.  S.  ix.  65 ;  101  U.  8.  731. 

114.  Execution  —  Failure  to  defend  Action.  Passire  non-resistance 
to  a  suit  is  not  fraud,  although  at  the  time  the  debtor,  in  the  contemplation 
of  the  act,  is  insolvent.     Louchheim  ▼.  Fknxey,  Peon.  tL  407. 

115.  Ibid. —  Sale  of  Goods  reeentfy  bought.  A  sale  under  an  execu- 
tion is  not  invalidated  by  the  fact  that  some  of  the  goods  sold  had,  very 
shortly  before,  been  brought  trithin  reach  of  the  execution,  and  that  a 
petition  in  bankruptcy  was  filed  shortly  after  the  sale.    Rid. 

116.  Hid. — Procuring  Goodt  to  be  taken  in  Execution.  Where  the 
debtor  was  the  son  of  the  plaintiff  and  actively  contributed  to  having 
judgment  rendered  before  it  could  have  been  done  without  such  aid,  this 
was  procuring  the  bankrupt's  goods  to  be  taken  on  execution  within  the 
meaning  of  §  35  of  the  bankrupt  law  as  modified  by  the  Act  of  1874. 
Rogert  v.  Palmer,  S.  C.  U.  S.  xi.  657. 

117.  Of  Indoreer.  A  fraudulent  combination  with  an  indorser  on  ne- 
gotiable paper  to  apply  the  assets  of  the  firm  in  payment  of  the  paper 
before  its  maturity  is  a  preference.  SUl  v.  Solberg,  U.  S.  C.  C.  xi.  735  ; 
10  Bias.  252. 

118.  Insolvency —  Belief — Jury.  Whether  the  creditor  had  reason  to 
believe  the  insolvency  of  his  debtor  when  receiving  a  preference  is  a 
question  for  the  jury.     Ecker  v.  McAllister,  Md.  iii.  67  ;  45  Md.  290. 

119.  Liability  of  Intermediary — Fraud.  An  intermediary  who  has 
taken  a  conveyance  from  a  bankrupt,  in  fraud  of  the  Bankrupt  Act,  and 
who  has  derived  no  benefit  from  the  transaction,  will  not  be  held  liable 
for  the  value  of  the  property  conveyed  without  proof  that  he  partici- 
pated in  the  fraudulent  intent  of  the  bankrupt.  Alleman  v.  Kneedler, 
U.  S.  C.  C.  ix.  709. 

120.  Judgment  Note.  A  fraudulent  preference  will  not  be  presumed 
by  the  giving  of  a  judgment  note  more  than  four  months  before  bank- 
ruptcy proceedings,  the  execution  upon  which  was  issued  within  four 
months  of  the  proceedings.  Sleek  v.  Turner's  Assignee,  Penn.  1  Am.  L. 
T.  R.  485. 

121.  Ibid.  —  Judgment  Note.  Giving  a  judgment  note  for  notes  not 
yet  due  is  a  preference,  and  the  assignee  in  bankruptcy  can  recover  the 
value  of  the  property  taken  and  sold  thereunder.  Bank  v.  Jones,  S.  C. 
U.S.  2  Am.  L.  T.  R.  135. 

122.  Knowledge  —  Attorney  informed.  Judgments  obtained  by  attor- 
neys of  the  creditor,  who  were  also  attorneys  of  the  debtor  before  involun- 
tary proceedings,  are  void  as  against  the  assignee.  Brown  v.  Bank,  V.  S. 
C.  C.  xiii.  102  ;  19  Blatch.  315.  Boover  v.  Wise,  8.  C.  U.  S.  i.  388  ;  91 
U.  S.  308.     Rogers  v.  Palmer,  lb.  xi.  657. 

123.  Ibid.  —  Suspicion.  To  invalidate  a  security  taken  for  a  debt, 
the  creditor  must  have  such  a  knowledge  of  facts  as  to  induce  a  reason* 
able  belief  of  the  debtor's  insolvency.  Grant  v.  Bank,  S.  C.  U.  S.  v. 
737 ;  97  U.  S.  80.     Lincoln  v.  Wilbur,  Mass.  vi.  461 ;  125  Mass.  249. 

124.  Mortgage.  A  mortgage  made  with  intent  to  prefer  a  creditor, 
who  has  reasonable  cause  to  believe  his  debtor  insolvent,  and  who,  for  the 
purpose  of  evading  the  provisions  of  that  act,  actively  conceals  and  with- 
holds it  from  the  record  for  two  months,  to  evade  the  act,  is  void.  Blen- 
nerhassett  v.  Sherman,  S.  C.  U.  S.  xiv.  161  ;  105  U.  S.  100. 

125.  Ibid.  —  Forbearance  unless  Bankruptcy  occurred  —  Attornment 
to  Mortgagee.  A  mortgage  deed  contained  a  covenant  that  if  the  mort- 
gagors paid  their  interest  punctually,  and  should  not  have  become  bank- 
rapt,  then  the  mortgagee  would  not  require  repayment  of  the  prin- 
cipal sum  for  five  years.     There  was  also  an  attornment  clause,  under 
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which  the  mortgagors  became  yearly  tenants  to  the  mortgagee  at  a  rent 
about  seven  times  greater  than  the  letting  value  of  the  premises.  The 
deed  also  contained  an  assignment  of  chattels,  but  was  not  registered  as 
a  bill  of  sale.  Held,  that  the  arrangement  was  a  fraud  on  the  bankruptcy 
law,  and  that  the  mortgagee  could  not,  on  the  bankruptcy  of  the  mort- 
gagors, distrain  for  rent  under  the  attornment  clause.  Ex  parte  Wil- 
liams ;  Se  Hiompton,  Ct.  of  Appeal,  v.  414 ;  26  Week.  Rep.  No.  15. 

126.  Payment  unth  Goods  of  a  Debtor.  Payment  of  a  debt  with  the 
goods  of  a  debtor  of  the  insolvent  is  a  preference  only  when  the  cred- 
itor knows  of  the  insolvency  and  the  intention  of  his  debtor.  Sharp  v. 
Warehouse  Co.  U.  S.  C.  C.  xii.  679. 

127.  Postporiement  of  Judgment  —  JbtW  Judgment.  Where  one  of 
several  creditors  who  have  entered  into  an  agreement  with  a  failing 
debtor  to  advance  him  money  to  enable  him  to  go  on  in  business,  a  judg- 
ment being  given  to  secure  such  creditors  jointly,  takes  from  the  debtor 
in  pursuance  of  a  prior  agreement,  and  as  a  condition  of  joining  in  the 
loan,  a  judgment  note  payable  in  one  day  to  secure  a  prior  indebtedness, 
and  keeps  the  other  creditors  in  ignorance  of  the  existence  of  the  judg- 
ment note  and  afterwards  enters  it  up,  that  judgment  will  be  postpon^l 
to  the  joint  judgment  as  a  fraud  upon  the  other  creditors.  Gaskitt  v. 
Benton  ;    Von  Utasty  v.  Galvin,  U.  S.  C.  C.  xii.  260. 

1 28.  Procuring  Property  to  be  taken.  To  show  an  act  of  bankruptcy 
it  must  be  alleged  that  the  bankrupt  procured  his  property  to  be  taken 
by  a  creditor.  An  allegation  that  he  suifered  it  to  be  taken  is  not  suffi- 
cient    Jn  re  Scull,  U.  S.  Dist-  Ct  1  Am.  L.  T.  R  416. 

129.  Promise  from  Third  Party.  Taking  a  promise  from  a  third 
party  to  pay  the  debt  of  an  insolvent  debtor  is  not  forbidden  by  the  Bank- 
rupt Act     £eier  v.  McAllister,  Md.  iii.  67  ;  45  Md.  299. 

130.  Pelease  —  Usury.  To  invalidate  a  release  of  usury  the  assignee 
must  show  that  it  was  received  with  knowledge  of  the  insolvency  of  the 
maker.      Getman  v.  Bank,  N.  Y.  xiv.  57. 

131.  Revival  of  Judgment.  An  amicable  revival  of  a  judgment  by  an 
insolvent  debtor  giving  the  creditor  no  advantage  is  not  a  fraudulent 
preference.     Kemmem  v.  Tool,  Penn.  ii.  628 ;  78  Penn.  St  148. 

182.  Agreement  to  give  Security.  Where  a  debt  is  contracted  and  a  se- 
curity agreed  to  be  given,  which  through  mistake  is  not  given,  and  the 
debtor  afterwards  and  in  involved  circumstances  gives  the  security  prom- 
ised, it  is  not  voidable  as  against  creditors.  Stover  v.  Kennedy,  U.  S-  C. 
C.  V.  136. 

133.  Further  Security.  An  agreement  to  give  further  security  may 
be  performed  immediately  before  bankruptcy.  Ex  parte  Barker;  Re 
Barker,  Ct  of  Bank'cy,  viii.  256. 

134  Substitution  of  Goods  before  and  after  Ltsoheney.  The  substitu- 
don  of  certain  goods  for  others  in  the  warehouse  of  the  vendor  which 
had  been  covered  by  receipts,  but  which  had  been  abstracted  by  the  ven- 
dor, is  not  a  fraud  on  the  Bankrupt  Act  though  made  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  the  vendors.  Such  a 
substitution  made  after  insolvency  is,  however,  fraudulent  and  void  as  to 
the  assignee  in  bankruptcy.  Sharp  v.  Warehouse  Co.  U.  S.  C.  C.  iz. 
572. 

135.  By  Trick.    A  creditor  cannot  obtain  a  preference  by  procuring  an- 
other to  buy  goods  from  an  insolvent  who  is  to  pay  for  them  with  notes 
held  by  him.     Fleming  v.  Andrews,  U.  S.  C.  C.  z.  514. 
IX.  Provable  136.  Amendment —  Limitations.    As  long  as  the  right  to  prove  exists, 

cisima.  the  right  to  amend  defecdve  proof  continues.     Wafford  v.  Vhger,  Tex. 

zi.  142. 

137.  Ibid.  —  Chrrecting  Mistake.  The  provision  of  the  Bankrupt  Act 
allowing  an  inadvertent  mistake  to  be  corrected  refers  to  some  material 
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error,  as  the  omissioD  of  a  debt,  or  of  the  name  of  some  creditor ;  an  in- 
adrertence  or  mistake  in  a  composition  is  not  contemplated.  Beebe  t. 
PyU,  N.  Y.  iy.  638 ;  71  N.  T.  20. 

138.  Annuity  of  Wife  or  Widow.  An  annaity  payable  to  a  woman 
daring  life  or  widowhood  is  not  a  debt  "  incapable  of  being  fairly  es- 
timated "  under  §  31  of  the  Bankruptcy  Act  of  1869.  In  re  Blake- 
more  ;  Ex  parte  Elakemore,  Ct.  of  Appeal,  iv.  578 ;  25  Week.  Rep. 
No.  25. 

139.  Bilh  of  Exchange  for  Diecount  at  "  Securities."  Where  bankers 
held  bills  of  exchange  "  pending  discount,"  and  had  made  advances  on 
them,  they  can  prove  for  the  amonnt  of  the  advances,  without  deducting 
the  value  of  the  bills  held  "  pending  discount,"  such  bills  not  being  "  se- 
curities "  within  the  meaning  of  the  Bankruptcy  Act.  Ex  parte  Schofield; 
Be  Firth,  Ct.  of  Appeal,  viii.  702  ;  41  L.  T.  E.  N.  S.  823. 

140.  Baying  Claim  ^  Set-off.  A  debtor  buying  a  claim  against  a 
bankrupt  can  only  prove  such  claim  and  receive  such  dividend  as  his  as- 
signor.    Mattocks  V.  lowering,  U.  S.  C.  C.  i.  401. 

141.  Damages  — Cbvenant.  Damages  for  breach  of  covenant  of  war- 
ranty are  provable  in  bankruptcy.     Parker  v.  Bradford,  Iowa,  iii.  610. 

142.  Double  Proof —  Oreditor  and  Surety.  See  In  re  Tetedale ;  Ex 
parte  Bamfather,  Ct.  of  Appeal,  iv.  372  ;  25  Week.  Rep.  No.  36. 

143.  Homestead — Waiver — Oreditor.  A  homestead  right  waived 
under  the  statute  in  a  promissory  note  will,  in  bankruptcy,  be  liable  to 
the  holder  of  the  note.  In  re  Solomon,  U.  S.  C.  C.  1  Am.  L.  T.  B. 
851. 

144.  Accrued  Interest.  Accrued  interest  is  provable  in  bankruptcy  as 
part  of  the  debt.     Sloan  v.  Lewis,  S.  C.  U.  S.  2  Am.  L.  T.  R.  259. 

145.  IiUerest  —  Disputed  Claim.  Interest  will  not  be  allowed  on  a 
claim  in  bankruptcy,  disputed  in  good  faith,  from  the  time  of  the  corre- 
roonding  dividend  paid  to  other  creditors.  Hersey  v.  Fosdtck,  U.  S.  C. 
d  xvii.  680. 

146.  Debt  on  Guardian's  Bond.  The  debt  due  by  the  principal  to  his 
surety  on  the  payment  of  the  bond  is  a  provable  debt.  Cromer  v.  Cro- 
mer's AdmWt,  Va.  v.  59 ;  29  Gratt.  280. 

147.  Creditors  of  Joint  Estate  —  Creditors  of  Separate  Estate.  Where 
a  partnership  and  the  individual  members  thereof  are  in  bankruptcy 
the  creditors  of  the  joint  estate  may  prove  in  competition  with  the 
creditors  of  the  separate  estate  for  property  of  partnership  fraudulently 
taken  by  the  individual  partner  withont  the  knowledge  of  the  other 
members  of  the  firm.  Reed  v.  Bailey,  H.  of  L.  v.  638  ;  26  Week.  Rep. 
Nos.  12,  13. 

148.  Ibid.  —  Whether  Separate  Estate  has  been  increased.  Whether  or 
not  the  separate  estate  has  been  increased  by  the  property  so  taken  affects 
not  the  application  of  the  rule;  it  is  enough  that  the  estate  was  in- 
creased when  the  fraudulent  appropriation  was  made.     Ibid. 

149.  .Tudgment —  For  Fraud.  A  judgment  debt  for  fraud  is  provable 
in  bankruptcy,  and  arrest  in  execution  thereon,  or  the  bond  given  for  the 
jaO  limits,  will  be  discharged  by  the  discharge  of  the  bankrupt.  Long  y. 
Dickerson,  U.  S.  C.  C.  vii.  172. 

•  150.  Mortgagors  —  Notice.  A  mortg^or,  with  notice,  takes  a  bank- 
rupt's property  subject  to  a  mortgage  of  one  who  had  no  notice.  Mur- 
pky  y.  Ins.  Co.  La.  xit.  747  ;  33  La.  An.  454. 

151.  Actual  Partner  —  Holding  out  Partnership  —  Contract.  A  si- 
lent acquiescence  in  a  representation  made  by  the  bankrupt  that  A.  was 
a  partner,  made  to  three  creditors,  will  not  make  A.  a  partner,  and  so 
prevent  him  from  proving  in  bankruptcy  in  competition  with  the  creditor 
of  bankrupt  In  re  Wright;  Ex  parte  Sheen,  Ct.  of  Appeal,  v.  670; 
26  Week.  Bep.  No.  12. 
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152.  Partner —  Creditors.  A  partner  cannot  prove  his  debt  in  com- 
petition with  the  creditors.  After  his  death,  his  interest  continuing,  no 
claim  thereunder  can  be  so  proved,  though  the  creditor's  dealings  b^an 
after  his  death.  Nanson  v.  Gordon,  IL  of  L.  ii.  708  ;  L.  B.  1  App.  Cas. 
195. 

153.  Petitioner' »  Debt.  A  petitioning  creditor's  debt,  in  order  to  lie 
good,  must  be  for  a  sum  certain,  certainly  due,  and  certainly  payable  to 
the  person  who  presents  the  petition.  Ex  parte  Muirhead;  In  reMuir- 
head,  Chan.  Div.  iL  1 ;  L.  R.  2  Chan.  Div.  22. 

154.  Preference  shown.  A  creditor  may,  in  the  absence  of  actual 
fraud,  prove  his  whole  debt,  even  after  a  recovery  has  been  had  against 
him  as  for  a  preference.     In  re  Seed,  U.  S.  C.  C.  x.  684. 

155.  Loss  of  Rent  —  Repairs.  A  lessor  can  prove  for  loss  of  rent  and 
necessary  repairs  under  a  lease.  Ex  parte  Blake  ;  Re  JtfcEwan,  Ct.  of  Ap- 
peal, viu.  447  ;  40  L.  T.  R.  N.  S.  859. 

156.  Sale  of  Securities.  The- sale  of  securities  by  a  creditor  in  good 
faith  in  a  case  of  necessity  will  be  confirmed  by  the  bankrupt  court,  nvnc 
pro  tunc,  where  the  assignee,  from  the  delay  arising  out  of  a  contest  in 
the  bankruptcy  proceedings,  has  acted  only  to  the  extent  of  receiving 
proofs  of  debt ;  and  the  creditor  may  prove  for  the  balance  of  his  claim. 
Bradley  v.  Express  Co.  U.  S.  C.  C.  xi.  43. 

157.  Claim  of  Surety.  A  surety  cannot  prove  his  claim  before  actual 
payment  under  the  bond.     Ecker  v.  Bohn,  Md.  iii.  260  j  45  Md.  27b. 

X.  Practice.  158.  Amendment  of  .Tune  22,    lfi74  — Jurisdiction  —  Pending  Cases. 

Under  the  Amendatory  Act  of  June  22,  1874,  in  pending  cases  the  peti- 
tion must  be  amended  to  show  the  necessary  jurisdictional  facts  as  to  the 
number  of  creditors  and  the  amount  of  claims.  In  re  Seammon,  U.  S. 
Dist.  Ct.  1  Am.  L.  T.  E.  372.  In  re  ScvU,  lb.  1  Am.  L.  T.  R.  416. 
In  re  Keeler,  lb.  1  Am.  L.  T.  R.  422.  In  re  Griffiths,  lb.  1  Am.  L. 
T.  R.  476. 

159.  Appeal.  Where  a  judgment  is  apparently  valid  the  only  way 
of  avoiding  it  is  by  a  bill  in  equity,  and  an  appeal  will  not  lie  to  the 
circuit  court  from  an  order  recognizing  such  a  judgment  or  ordering  it  to 
be  paid  from  proceeds  of  realty  bound  by  it,  although  its  allowance  is 
opposed  on  the  ground  of  fraud.     Re  Swenk,  U.  S.  C.  C.  xiii.  286. 

160.  Ibid.  —  Ordei TVme.     An  appeal  from  an  order  entered  in  the 

district  court  sitting  as  a  court  of  bankruptcy  should  be  entered  in  the 
circuit  court  within  ten  days  after  such  appeal  is  taken,  although  the  cir- 
cuit court  is  in  session  at  the  time  the  order  is  made,  and  continues  so  to 
the  end  of  the  ten  days.    In  re  ifcEtcen,  U.  S.  C.  C.  x.  4H4. 

161.  Setting  aside  Adjudication.  Where  it  is  sought  to  set  aside  or 
annul  an  adjudication  of  bankruptcy  on  equitable  grounds,  the  alleged 
bankrupt  must  proceed,  not  by  way  of  motion  showing  cause  against  the 
adjudication,  but  by  a  special  application  to  set  aside  the  proceedings  or 
to  annul  the  adjudication.  In  re  M'G.,  Cu  of  Bank'cy,  iv.  689  ;  11  Jr. 
L.  T.  R.  98. 

1 62.  Assignee's  Right  to  me  —  Evidence.  An  assignment  executed  and 
delivered  by  the  register  to  the  assignee  is  conclusive  evidence  of  the  lat- 
ter's  right  to  sue.     Hersey  v.  Jones,  Mass.  is.  817  ;  128  Mass.  473. 

163.  Loss  of  Assignment  —  Oral  Evidence.  If  the  original  assign-, 
ment  has  not  been  recorded,  and  is  lost,  secondary  evidence  of  its  contents 
is  admissible.    Ibid. 

164.  Creditors  in  State  Courts.  The  creditors  of  a  bankrupt  cannot 
enjoin  a  judgment  by  petition  in  a  state  court ;  they  can  proceed  by  peti- 
tion in  the  court  of  bankruptcy.  Pet.  of  Ross  v.  Whipple,  R.  J.  iv.  222 ; 
11  R.  I.  427. 

165.  Decree —  Collateral  Attach.  The  validity  of  the  proceedings  may 
be  attacked  collaterally  where  the  decree  is  relied  on.  Adam*  v.  TerreU, 
U.  S.  C.  C.  xi.  258;  4  Woods,  337. 
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166.  Dower  —  Stde  of  Heal  JBHeUe.  A  sale  of  the  bankrupt's  real  estate 
Dnder  an  order  of  court  discharging  all  liens  except  that  of  a  certain 
mortgage  does  not  defeat  the  right  of  dower.  Lasear  y.  Porter,  Peun. 
?iL216;  87Penn.  St.  513. 

167.  Fraudulent  Bond  of  Auignee  —  Setting  Bond  atide.  The  district 
court  sitting  in  bankruptcy  under  the  Act  of  1841  has  power  to  set  aside 
a  deed  of  an  official  assignee  obtained  by  fraud,  in  the  hands  of  the  party 
who  obtained  it,  on  petition  of  one  not  a  creditor,  but  who  is  in  the  pos- 
session of  lands  as  to  which  he  is  threatened  to  be  sued  on  the  deed. 
h,  re  Byde,  U.  S.  C.  C.  xi.  597  ;  18  Blatch.  1 15. 

168.  Homeetead  told  bt/  Order  of  Court  —  Pmsettion.  Where  the 
homestead  of  the  bankrupt  has  been  sold  to  satisfy  a  debt  secured  by 
mortgage  upon  it,  the  court  has  jurisdiction  to  order  the  bankrupt  to  de- 
liver possession  to  the  purchaser.    In  re  Bette,  U.  S.  C.  C.  vii.  522. 

169.  ^junction — Dividend  —  Attachment.  A  bill  in  equity  will  not 
lie  to  restrain  the  payment  by  an  assignee  of  a  dividend  to  one  who  has 
proved  his  claim,  and  to  decree  the  payment  of  the  same  to  a  creditor 
claiming  the  same  by  an  attachment  from  a  state  court  and  claiming  pri- 
ority for  an  individual  claim  on  individual  assets.  Gilbert  v.  ^/nck,  U.  S. 
C.  C.  ix.  464;  17  Blatch.  402. 

170.  Vacating  Judgment  to  let  Assignee  defend.  After  judgment 
against  a  bankrupt,  it  is  discretionary  in  the  trial  court  to  vacate  it  on 
motion  of  the  assignee,  and  to  let  him  in  to  defend.  Keck  v.  Werder, 
N.  Y.  xii.  794 ;  86  N.  Y.  244. 

171.  Limitationt,  Statute  of.  It  is  not  necessary  that  a  cause  of  action 
^ould  originally  accrue  or  arise  within  two  years  before  suit  brought  by 
an  assignee  in  bankruptcy.  It  is  only  necessary  that  it  should  exist  at 
the  filing  of  the  petition  in  bankruptcy,  and  that  suit  upon  it  slionid  be 
bron^bt  by  the  assignee  within  two  years  after  his  appointment  to  office. 
Bat£  V.  Boeseiux,  U.  S.  C.  C.  x.  622. 

172.  Order  nunc  pro  tune  —  Act  of  June  22,  1874.  An  order  of  ad- 
judication  will  not  be  signed,  nuni:  pro  tune,  after  the  Act  of  June  22, 1874, 
became  operative,  though  the  judge  had  put  his  initials  on  a  raemoren- 
dnm  on  the  petition  directing  the  entry  of  an  order  of  adjudication. 
In  re  Hill,  U.  S.  DisU  Ct.  1  Am.  L.  T.  R.  421. 

173.  For  Payment  of  Contingent  Fee.  A  petition  for  the  payment 
orer  to  an  attorney  at  law  of  his  contingent  fee  out  of  a  fund  collected  by 
him  is  a  petition  in  the  ordinary  course  of  a  bankruptcy  proceeding,  and 
not  a  bill  in  equity.  Maybin  v.  Raymond,  U.  S.  C.  C.  4  Am.  L.  T.  R. 
21. 

174.  Two  Reeeioers  —  Litigation  at  to  Regularity  of  Appointment.  A 
raoeiver  cannot  litigate  the  question  of  the  regularity  of  his  own  appoint- 
ment over  that  of  another.  He  has  no  interest  beyond  his  fees.  In  re 
Joseph  ;  Ex  parte  Cooper,  Ct.  of  Appeal,  iv.  405. 

175.  Sale  of  Property  in  Dispute  —  No  Order  of  Sale  —  Validity.  A 
sale  in  bankruptcy  of  property  in  dispute,  made  without  an  order  of 
the  oonrt,  is  a  mere  nullity.  Shaw  v.  Lindtey,  Ala.  vi.  327  ;  60  Ala. 
344. 

176.  Recognition  of  Security  —  Permission  to  seU.  The  recognition 
of  the  security  by  the  bankrupt  court,  in  the  course  of  its  proceedings, 
renders  unnecessary  the  obt^iinitig  of  a  formal  permission  to  proceed 
thereon  in  a  state  court.  Streeper  v.  McKee,  Penn.  v.  626 ;  86  Penn.  St. 
188. 

177.  Set-off —'' Mutual  Debts  and  Credits."  The  "^nutnals  debts" 
and  "  mntual  credits  "  which  may  be  set  off  are  such  as  existed  at  the 
time  proceedings  were  oommenc<Ki.  Wilson  v.  Bank,  U.  S.  C.  C.  x.  485. 
WUiim  v.  Bank,  Ih.  xi.  148. 

178.  SuopUmentary  Proceedings.     The  injunction  in  supplementary 
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prooeedinjgp  does  not  restrain  the  payment  by  a  bank  to  the  assignee  of 
money  due  the  bankrupt  before  the  order  was  issued.  Morris  t.  Bank, 
N.  Y.  Ui.  293 ;  68  N.  Y.  862. 

179.  VaccUing  Appointment  of  Trustee  —  SejecHon  of  Proof.  The 
appointment  of  a  trustee  will  not  be  vacated  merely  because  a  creditor  has 
been  prevented  from  having  a  voice  in  such  appointment  by  the  improper 
rejection  of  his  proof,  unless  there  is  fraud  therein.  Ex  parte  Kimber ; 
Re  Thrift,  Ct.  of  Appeal,  viii.  701. 

180.  Trustee  suing  for  Creditor.  A  trustee  in  liquidation  must  not 
take  proceedings  in  his  own  name  for  the  benefit  of  an  individual  cred- 
itor, nor  will  the  creditor  be  allowed  to  use  bis,  the  trustee's,  name  in 
such  proceedings.  Hx  parte  Cooper  ;  In  re  Zueeo,  Chan.  App.  L  8  ;  L. 
R.  10  Chan.  App.  610. 

181.  Provisional  Warrant — Possession  of  Third  Parties.  The  pos- 
session of  third  parties,  who  claim  the  right  of  possession,  cannot  b)B  set 
up  to  defeat  a  provisional  warrant.  Sutrpe  v.  2W«,  S.  C.  U.  S.  xi.  821 ; 
102  U.  S.  686. 

182.  Witness  —  Refusal  to  answer  —  Crimination,  A  witness  in 
bankruptcy,  not  the  bankrupt  himself,  may,  as  every  witness  in  other 
proceedings,  decline  to  answer  a  question  on  the  ground  that  his  answer 
would  tend  to  criminate  him.  Jn  re  Firth  ;  Ex  parte  Schofeld,  Ct.  of  Ap- 
peal, V.  81. 

XI.  DiKharge.  183.  Limitation.  The  discharge  of  an  assignee  will  not,  of  itself,  pre- 
vent the  discharge  of  the  banki-upt ;  he  may  apply  at  any  time  before 
the  final  disposition  of  the  cause.  In  re  Forsyth,  U.  K.  C.  C.  xi.  181. 
In  re  Young,  U.  S.  C  C.  xii.  711  ;  10  Biss.  528.  See  Re  Watson  v. 
Reynolds,  U.  S.  C.  C.  i.  871. 

184.  Ibid.  —  Discharge  —  No  Assets  —  i?,  &  §  5108  —  SuppL  July 
26,  1876.  Where  no  assets  have  come  to  the  bands  of  the  aosignee  the 
bankrupt  may  apply  for  a  discharge  at  any  time  after  sixty  days.  In  re 
HeOer,  U.  S.  C.  C.  xiii.  182. 

185.  Ibid.  —  Ibid.  Under  the  bankrupt  law  as  amended  by  Act  of 
July  26, 1876,  where  there  are  no  assets  an  application  by  the  bankrupt  for 
a  discbarge  is  in  time  if  made  before  the  discharge  of  the  assignee,  ii  re 
Smith,  U.  S.  C.  C.  xiii.  296. 

186.  Ibid.  —  Long  Delay  in  Application.  Where  a  bankrupt  neglects 
for  an  unreasonable  time  to  apply  for  his  discharge,  that  the  assignee 
has  not  filed  a  return  of  no  assets  will  not  cure  the  laches.  In  re  Pot- 
teiger,  U.  S.  C.  C.  v.  187. 

187.  Jbid.  —  Amendment.  An  order  refusing  a  discharge  because 
the  applicaUon  was  not  made  within  a  year  is  a  bar  to  an  application 
under  the  amendment  allowing  a  discharge  in  sixty  days,  or  before  the 
final  disposition  of  the  cause.     In  re  Brochoay,  U.  S.  C.  C.  xiv.  454. 

188.  Action  by  Alien  Non-Rerident.  A  discharge  may  be  pleaded  to 
an  action  brought  by  an  alien  non-resident  in  the  domestic  forum.  Ruiz 
V.  Eickerman,  U.  S.  C.  C.  xi.  454 ;  2  McCrary,  250. 

189.  Assets  —  Amendment  of  June  22,  1874 —  Consent.  The  amend- 
ment of  June  22,  1874,  as  to  assets  and  consent  of  creditors  applies 
to  voluntary  as  well  as  to  involuntary  proceedings.  In  re  Wheeler  and 
Riggs,  U.  S.  C.  C.  viii.  674. 

190.  Compromise  Proceedings.  A  discharge  obtained  through  a  com- 
promise has  no  other  or  greater  effect  than  one  obtained  through  the 
ordinary  proceedings.     Hill  v.  Trainer,  Wis.  x.  191  ;  49  Wis.  587. 

191.  Aid,  — 'Amount  of  Creditor's  Debt  not  shown.  Under  the  act  of 
Congress  of  June  22,  1874,  §  17,  a  creditor  whose  name  or  the  amount 
of  whose  debt  is  not  shown  in  the  statement  of  a  bankrupt  debtor  is  not 
bound  by  the  composition.  Hewes  v.  Rand,  Mass.  xi.  197;  129  Mass. 
519.    See  Maemahon  v.  Jacobs,  lb.  xi.  226;  129  Mass.  524. 
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192.  Ibid.  —  CoBatertd  AttaeL  After  a  oompromise  has  been  duly  ad- 
jadged  for  record  a  creditor  bound  by  it  cannot  impeach  it  collaterally 
in  an  action  for  his  debt.     Bank  \.  Carpenter,  Mass.  z.  406. 

193.  Md.  —  Faihun  of  Debtor  to  comply.  Where  a  resolution  of  com- 
position in  bankruptcy  provides  that  the  instalments  shall  be  secured  in 
part  by  the  notes  of  the  debtor,  a  creditor  who  has  appeared  and  proved 
his  debt  and  voted  upon  the  resolution  cannot  sue  upon  his  original  debt 
in  a  state  court,  notwithstanding  the  debtor  has  made  default  in  the  pay- 
ment of  one  of  the  instalments.  De/ord  \.  Hewlett,  Md.  vi.  491 ;  49 
Md.  51. 

194.  Und.  —  Improper  Influence.  A  bankrupt  who  has  offered  a 
pecuniary  consideration  to  obtain  the  assent  of  certain  creditors  to  the 
composition  will  be  refused  his  discharge  by  the  court,  although  the  com- 
position may  have  failed  for  want  of  sufficient  signatures.  Smith  v. 
Morganttem,  U.  S.  C.  C.  x.  164. 

195.  Ibid. — Knotpn  Name  and  Aeldreu  of  Creditor  omitted.  A  creditor 
is  not  bound  by  a  composition  in  bankruptcy  where  the  debtor  in  de8cril>- 
ing  the  obligation  omits  to  set  out  the  name  and  address  of  the  holder, 
these  being  known  to  him,  and  he  may  maintain  an  acdon  upon  his  debt. 
Woobey  v.  Hogan.  Mass.  vL  146;  124  Mass.  597. 

196.  Ibid.  —  Discharge  —  PagmetU.  A  discharge  by  composition  pro- 
oeediogs  is  not  effectual  unless  the  percentage  agreed  upon  is  paid  or  ten- 
dered.    Ramom  v.  Geer,  U.  S.  C.  C.  xiv.  72. 

197.  Bid.  —  Schedule  —  Contingent  Liability  of  Stockholder.  The 
oontiogent  liability  of  a  stockholder  will^  not  be  discharged  by  composi- 
tion proceedings  in  bankruptcy,  when  the  bankrupt  has  not  included  such 
liability  in  bis  schedule  of  debts.  Flower  v.  Greenbaum,  U.  S.  C.  C.  z. 
546. 

198.  Aid. —  Tender — Notice.  It  is  sufficient  in  a  composition  that 
such  notice  of  the  debtor's  readiness  to  pay  should  be  given  to  each 
creditor  as  may  enable  him  to  demand  it  at  a  reasonable  place  and  at  the 
time  when  it  is  payable  by  the  terms  of  the  composition.  Bank  v. 
Carpenter,  Mass.  z.  406. 

199.  Corporation  —  Diteharge  of  Debt  proved  —  Dividend.  A  corpo- 
ration is  not  discharged  in  bankruptcy  by  the  payment  of  a  ^vidend  on 
a  debt  proved  against  it.  It  is  only  the  individual  bankrupt  who  is  so 
discharged.  Nev>  Lamp  Chimney  Co.  v.  Anionia  Co.  S.  C.  U.  S.  3  Am. 
L.  T.  R.  110. 

200.  Debts  —  Fraud.  Debts  created  by  fraud  are  not  barred  by  the 
discbai)^  ArgaU  ▼.  Jacobs,  N.  Y.  x.  604;  21  Hun,  114 ;  N.  Y.  ziii.  211 ; 
87  N.  Y.  110.  Eyre  v.  Smith,  Ct.  of  Appeal,  iv.  414)  25  Week.  Rep. 
No.  43.  Mudge  v.  Wihnot,  Mass.  vi.  204.  Leggett  v.  Barton,  N.  J.  vii. 
116;  11  Vroom,  88. 

201.  Ibid.  —  Due  Intestate  Estate.  A  discharged  bankrupt  is  not 
entitled  to  receive  his  share  of  his  father's  intestate  estate  until  he  has  ac- 
counted for  a  debt  due  such  estate  contracted  before  the  bankruptcy. 
WUion  T.  KeUy,  S.  C.  xiv.  346 ;  16  S.  C.  216. 

202.  Ibid,  —  Extinguishment.  A  discharge  does  not  extinguish  a 
debt  doe  by  the  bankrupt,  but  operates  as  a  bar  to  an  action  upon  it. 
ML 

208.  Eleetion  to  retain  Security.  Where  a  creditor  of  a  bankrupt  elects 
to  retain  a  security  at  an  appraised  value  he  is  not  precluded  from  pro- 
ceeding thereon  by  the  discharge  of  the  bankrupt.  Streeper  v.  AfcKee, 
Penn.  v.  626 ;  86  Penn.  St.  188. 

204.  False  Swearing.  Where  a  bankrupt  has  sworn  falsely  to  bis  owa 
detriment,  but  not  wilfully,  his  discharge  will  not  be  prevented.  In  re 
Wmmey  D.  S.  C.  C.  xiii.  774. 

206.  FidMciary  Debt  —  Construction.     Fiduciary  debts  are  such  a« 
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arise  under  technical  or  express  trusts ;  claims  nudei  implied  tnuts,  or 
springing  ont  of  contract,  will  be  barred  by  the  discharge.  Bank  r. 
Chxhon,  Miss.  x.  700.  Woodward  y.  Tovme,  Mass.  viii.  17S;  127  Mass. 
41.  Scott  T.  Porter,  Penn.  ix.  490.  Wolfy.  Stix,  8.  C.  U.  8.  viil.  257 ; 
99  U.  S.  1.    Kelme  v.  Ch^af,  U.  8.  C.  C.  v.  489. 

206.  JUd.  —  Acts  of  1841  and  1867.  The  Bankrupt  Acta  of  1841  and 
1867  are  alilce  upon  the  subject  of  fiduciary  debts.  Bank  ▼.  Chilton, 
Miss.  X.  700. 

207.  Brid. —  Within  the  Rule.  An  executor  is  liable  for  maladminis- 
tration affecting  creditors.  Laramore  v.  McKinzie,  Ga.  vi.  709 ;  60  Gra. 
632. 

208.  Und.  —  Not  within  the  Rttle.  There  is  no  fiduciary  relation  be- 
tween principal  and  surety.  Cromer  v.  Cromer' t  AdnCr*,  Va.  v.  69 ; 
29  Gratt.  280.  Nor  between  consignor  and  factor.  Owsley  v.  Oobia, 
U.  8.  C.  C.  iv.  49.  Scott  v.  Porter,  Penn.  ix.  490.  Keime  v.  Gr^,  TJ.  8. 
C.  C.  V.  489.  Nor  for  the  conversion  of  collateral  securities.  Hennequin 
V.  Oews,  N.  Y.  viii.  210 ;  77  N.  Y.  427.  Palmer  v.  Hussey,  N.  Y.  xiii. 
468 ;  87  N.  Y.  303.     Hennequin  v.  dews,  8.  C.  U.  S.  xvii.  769. 

209.  Ibid.  —  Dividend — Collection  of  Balance.  Proof  of  a  fiduciary 
debt,  and  the  receipt  of  a  dividend,  is  no  obstacle  to  the  collection  of  the 
balance.     Lan-amore  v.  McKinzie,  Ga.  vi.  709 ;  60  Ga.  532. 

210.  Foreign  Creditor  —  Notice  —  Party.  A  debt  contracted  and 
payable  in  Canada  by  a  person  resident  in  Yerniont  to  a  resident  of 
Canada  is  not  barred  by  a  discharge  under  the  Bankruptcy  Act,  when  the 
foreign  creditor  did  not  prove  his  debt  in  bankruptcy,  and  was  not  in  any 
way  a  party  to  the  proceedings,  and  had  no  personal  notice  of  such  pro- 
ceedings.    M;Dougall  v.  Page,  \t.  xvi.  765. 

211.  Fraudulent  Conveyance.  A  discharge  in  bankruptcy  is  not  a  bar 
to  a  suit  to  set  aside  a  fraudulent  conveyance.  State  v.  WilKams,  Tenu. 
iii.  291 ;  9  Baxt  64. 

212.  FrattduUnt  Gift.  Where  a  bankrupt  has  made  a  gift  which  oould 
be  avoided  by  his  assignee,  the  mere  fact  of  his  not  turning  it  ovctr  is  not 
a  fraud.     In  re  Wame,  U.  8.  C.  C.  xiii.  774. 

218.  Ibid.  —  Contemplation  of  Bankruptcy.  Where  one  who  is  not 
insolvent  makes  a  gift  end  shortly  after  fails,  but  his  failnre  can  be  traced 
to  other  causes,  he  will  not  be  held  to  have  made  the  gift  in  contemplation 
of  bankruptcy  and  so  to  have  forfeited  his  right  to  his  discharge.  In  rt 
Smith,  U.  8.  C.  C.  xiii.  296. 

214.  Inadvertency.  A  paper  purporting  to  be  the  diseharge  of  a  bauk- 
rnpt  not  dated  but  signed  by  the  bankrupt,  without  any  application  there- 
for, is  hot  a  part  of  the  record,  and  will  be  stricken  from  the  files. 
MayMn  v.  Raymond,  U.  8.  C.  C.  4  Am.  L.  T.  R.  21. 

215.  Discharge  of  Joint  Debtor  —  Obligation  of  Other  Joint  DeUort. 
A  discharge  does  not  necessarily  release  the  other  debtor  from  the  obli- 
gation to  pay  the  joint  debt,  though  the  creditor  participated  in  the  dis- 
charge.    Bill  V.  Trainer,  Wis.  xi.  191 ;  49  Wis.  687. 

216.  Judgment  —  Damages  in  Tort.  A  discharge  will  relieve  the  judg- 
ment debtor  for  unliquidated  damages  for  a  tort.  Hun,  Rec'r,  v.  Cary, 
N.  Y.  ix.  484;  59  How.  Pr.  426. 

217.  Judgment  subsequent  to  Adjudication.  A  judgment  recovered 
against  a  debtor  after  he  has  been  adjudicated  a  bankrupt  is  not  barred 
by  the  discharge  in  bankmptcy.  Boynlon  v.  BaU,  111.  xv.  783 ;  105  111. 
€27. 

218.  Borrower  of  School  Funds.  The  discharge  of  a  person  indebted 
(o  the  school  fund  as  a  borrower  does  not  affect  the  state  as  creditor. 
State  V.  Shelton,  Conn,  xl  367  ;  47  Conn.  400. 

219.  Notice  —  Change  of  Name.  A  discharge  will  not  operate  apon 
debts  contracted  by  a  debtor  who  has  cbnnged  Tiis  nnrae,  these  debts  not 
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hanog  baen  Mt  oat,  and  the  orediton  not  informed  of  the  chimge  of 
Dame.     PoUlon  \.  Lawrence,  N.  Y.  viii.  212 ;  77  N.  Y.  207. 

220.  Poartiurthip  —  Ditoharge  of  individual ,  Member  —  Fraud  of 
Partner*.  In  an  ap|)licaiioo  by  the  member  of  a  bankrupt  firm  for  hu 
iodividual  diediarge,  the  petitiouer  will  not  be  held  accountable  for  the 
acts  or  omissions  of  his  partners  unless  he  is  a  party  thereto.  In  n 
Beller,  U.  a  C.  C.  xiii.  132. 

221.  State  Cowrtt  —  .Bes  Adjudieaia.  A  bankrupt's  discharge  cannot 
be  impeaehed  iu  a  state  court  for'  any  of  the  causes  which  would  have 
prevented  the  federal  court  from  granting  the  discharge.  Brown  v.  Csu- 
My,  Tex.  xiii.  640  ;  56  Tex.  340. 

222.  TVover.  A  discharge  is  a  bar  to  a  judgment  in  trover  against  a 
constable  for  erroneously  attaching  goods  not  belonging  to  the  defendant 
in  the  writ     Hayes  T.  Nash,  Mass.  x.  269. 

223.  Ibid, — Liability  qf  Officer — SurHiet,  This  is  so,  notwitbstand- 
iug  the  sureties  on  the  official  bond  of  the  constable  are  by  a  state  stat- 
ute protected  from  liability  until  after  judgment  ha*  been  recovered 
against  the  principal.     Ibid. 

224.  C^im  of  United  States.  A  discharge  does  not  exonerate  from 
liabilities  to  the  United  States.  Smith  v.  Nodson,  Wis.  x.  679 ;  50  Wis. 
279. 

225.  Proof —  Waiver.  Proving  a  debt  in  bankruptcy  is  not  a  wtuver 
of  a  ri^t  to  sue  upon  the  debt  after  a  discharge  in  baolcraptcy  has  been 
refused.     Valpy  t.  Rea,  Mass.  vi.  14$ ;  124  liUes.  99, 

BAN^B  AND  BANEINO. 
L  Obmbbai.  Maitbbs.  V.  Cbeokb. 

IL  UCTIES  AMD  AOTHOBITT  O^  OfFI-        VL   CbBTIPIOATBS  OF  OstOtn, 
CBBS.  VII.   COLLKOTIOSS. 

in.  Dbpobits.  VIII.  Nboliobncb. 

rV.  Sfbciac.  Dbpobits.  IX.  LIbks. 

1.  Accounts  stated  —  Becnvers.    In  the  absence  of  fraud  or  mistake,  I.  General  Mat- 
aocouots  of  transaotioBs  rendered  between  banks,  and  which  are  aco«f>ted,  **"- 

are  binding  and  conclusive  upon  the  respective  banks,  a&d  upon  receivers 
of  the  banks.     Burton  v.  Burley,  U.  S.  C.  C.  ix.  SOL 

2.  Debt  of  Director  —  Limit.  The  debt  of  a  director  of  a  bank  in  ex* 
oess  of  an  amount  fixed  .and  prohibited  by  its  charter  cannot  be  reeov- 
ered  by  the  bank.     Penn  y.  Bomman,  III.  xiv.  393  ;  102  111.  523. 

3.  Loans — On  Mortgage.  A  corporation  which  lends  its  money  OO' 
mortgage  Lb  not  a  bank.  0.  and  W.  T.  Go.  v.  Ralhbum,  U.  S.  C.  G.  ir. 
650;  SSawy.  32. 

4.  Ibid.  —  Okarter. .  A  foreign  banking  corporation,  whose  charter 
does  not  restrict  the  character  of  its  loans,  may  take  a  mortgage  to  secure 
a  loan  upon  real  properb^  in  the  state,  and  enforce  the  same.  Bank  v. 
HaOenbeck,  Minn.  xiv.  464 ;  29  Minn.  322. 

5.  Assignment  for  Creditors.    An  assignment  bv  a  bank  terminates  all  II.  Dutiei  and 
aathority  in  ite  officers.     Ortd^s  Appeal,  Peim.  xl  283.  Office™.''  °' 

&  Authority  atoayfrom  Bank.  Orders  and  InstnietioaB  given  by  bwnk 
officers  away  from  the  place  of  business  of  the  bank  are  binding  upon  tlia 
bank,  if  within  the  geciMal  scope  and  authority  of  such  officers.  Burton 
v.  BurUy,  U.  S.  C.  C.  ix.  301. 

7.  Certified  Check  as  Security.  The  recital  on  the  face  of  a  certified 
check  that  it  was  given  as  security  is  sufficient  to  put  the  holder  apon 
inquiry  as  to  any  special  authority  of  the  cashier  to  certify.  Doraey  v. 
ASrahamt,  Peon.  v.  53. 

8.  Frasid  of  Officer.  A  bank  cannot  set  up  tlie  fraud  of  its  officer  as 
a  defence  to  a  demand  for  repayment  of  a  deposit.  Sleekel  v.  Bank, 
Penn.  442 ;  93  Penn.  St.  376.    Zeigler  ▼.  Bar^  Pens.  x.  411. 
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9.  Ibid.  —  A  bank  cannot  recover  apon  a  note  obtained  by  the  fraud 
of  its  officer.    Heth  v.  Bank,  Penn.  x.  411. 

10.  Gathier  —  Authority — Outside  Trantaetiotu,  A  cashier  can  bind 
the  bank  in  transactions  outside  of  his  ordinary  duties  without  his  au- 
thority being  given  in  writing ;  it  will  be  implied  from  the  aoqoiescenoe 
of  the  directors.     Bank  v.  Coale$,  Mo.  xvii.  17. 

11.  Ibid.  —  SiM  oum  Accommodation  Paper  —  Indorter.  ■  A  cashier  is 
not  presumed  to  have  power,  by  reason  of  his  position,  to  bind  the  bank 
as  an  accommodation  indorser  of  his  own  promissory  note.  Bant  v.  Par- 
male*,  S.  C.  U.  S.  V.  38  ;  95  U.  S.  657. 

12.  Mid.  —  Executing  Compoiition  Deed.  A  cashier,  presumptively,  is 
authorised  to  execute  a  composition  deed  with  creditors.  Bank  v.  Kohner, 
N.  T.  xii.  602  ;  85  N.  Y.  189. 

13.  Ibid.  —  Indoriement.  The  indorsement  by  the  cashier  of  nego- 
tiable paper  binds  the  bank.     Hair  v.  Bank,  U.  S.  C.  C.  v.  40. 

14.  Ibid.  —  Re-Diicount.  The  cashier  of  a  bank,  unless  restricted, 
will  bind  the  bank  by  a  re-disconnU  Bank  v.  Parmake,  S.  C.  U.  S.  v. 
83  ;  95  U.  S.  557. 

15.  Ibid,  —  Subordinate*  —  Negligence.  A  cashier  is  not  required  to 
examine  by  actual  inspection  every  original  entry  made  by  his  subordi- 
nates.    Batchdor  v.  Bank,  Ky.  x.  16  ;  78  Ky.  435. 

16.  Ibid.  —  Trantfer  of  l^ares.  A  transfer  of  the  shares  of  a  bank, 
when  made  by  the  cashier,  if  he  is  authorized  to  make  the  transfer,  will 
carry  the  title  to  the  transferee.  Bank  v.  Bank,  S.  C.  U.  S.  xiv.  280 ; 
105  U.  S.  217. 

17.  Pretident  —  Conversion  of  Eslaie  —  Devastavit.  Where  an  exec- 
utor, who  was  the  president  of  a  bank  to  which  he  was  indebted,  sold  his 
stock  in  the  corporation,  which  was  without  value,  to  the  estate,  and  paid 
the  proceeds  to  the  bank,  the  bank  was  chargeable  with  his  knowledge, 
and  became  liable  to  the  estate  for  the  devastavit.  Bolden  v.  Bank,  N. 
Y.  vi.  692 ;  72  N.  Y.  286. 

18.  Ibid.  —  Loans  in  his  Interest.  The  president  is  liable  to  the  bank, 
for  money  lost  by  loans  made  in  his  private  interest  to  irresponsible  per- 
sons.    Bank  v.  Wilcox,  Cal.  xiii.  459  ;  60  Cal.  126. 

19.  Ibid.  —  Overdrafis.  The  president  is  liable  to  the  bank  for  over- 
drafts caused  to  be  paid  by  bim.     Ibid. 

20.  President  of  i^yurious  Bank  —  Liability.  The  liability  of  the 
ostensible  president  of  a  spurious  bank  for  debts  contracted  by  his  as- 
sistance is'  not  collateral,  but  direct  and  ori^nal,  and  he  is  liable  to  the 
extent  of  the  demand.     Bauser  v.  Tate,  N.  0.  xiii.  213  ;  81  N.  C.  85. 

21.  Ibid.  -7-  Management  —  2fotice.  The  president  of  a  bank  is 
chargeable  with  constructive  notice  of  the  management  of  its  afEairs  by 
the  cashier  and  subordinate  officers ;  and  where  the  bank  is  doing  busi- 
ness without  legal  organization,  he  cannot  escape  the  responsibility  re> 
suiting  from  such  notice  by  showing  that  he  supposed  himself  the  presi- 
dent of  a  legally  constituted  bank.     Ibid. 

22.  Teller — Estoppel,  A  batik  is  not  estopped  by  the  verbal  assurances 
of  its  teller  as  to  the  authenticity  of  the  amoant  of  a  check.  Bank  v. 
Bank,  N.  Y.  iii.  486;  67  N.  Y.  458. 

HI.  Deposits.  ' '  28.  By-Laws.  The  by-laws  of  a  bank  must  be  consistent  with  the 
general  law,  and  cannot  affect  the  rights  of  depositors  not  privy  to  them. 
Oordon  v.  Miehler,  La.  xiv.  520. 

24  Applying  Deposit  to  Debt  A  deposit  cannot  be  applied  to  Uie 
payment  of  a  debt  due  the  bank.     Aid. 

25,  Ibid.  —  Attorney —  By  Checks  of  Principal  paid  to  Attorney.  Un- 
der a  power  of  attorney  to  collect  moneys  from  any  source,  upon  the  col- 
lection and  deposit  of  such  moneys  to  the  principal's  credit,  a  bank  may 
pay  checks,  purporting  to  be  signed  by  him,  to  the  attorney.  Bank  v. 
Kent,  Ga.  iv.  138 ;  57  Ga.  283. 
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26.  Depotit  remitted  —  BUk.  Ome  who  reqaests  a  bank  to  remit 
bis  deposit  which  is  payable  only  at  its  counter  assumes  the  risk  of  the 
transmissioD  of  the  draft  in  the  usual  way  by  mail.  Jvng  ▼.  Bank, 
Wi».xiv.  448. 

27.  Ibid.  —  Address.  In  transmitting  a  draft  the  bank  is  not  bound  to 
use  a  more  particular  designation  or  mode  of  address  for  the  purpose  of 
insaring  delivery  to  the  proper  person  than  is  given  in  the  letter  request- 
ing the  remittance.     Ibid. 

28.  Duly  to  Depositors  —  Legal  Proceedings  —  Notice.  A  bank  is  not 
bound  to  protect  the  interest  of  its  depositor  beyond  a  refusal  to  surrender 
the  deposit,  except  upon  a  legal  demand,  duly  established.  And  in  a  suit 
opon  the  deposit,  the  duty  of  the  bank  ends  in  giving  the  depositor 
notice  thereof.    Bank  v.  Burrows,  Mich.  ii.  418 ;  84  Mich.  153. 

29.  Bi>e  of  Insolvency  — Preference.  In  the  absence  of  fraud,  a  depos- 
itor on  the  eve  of  a  bsuik's  insolvency  is  not  entitled  to  any  preference. 
Terhune  v.  Bank,  N.  J.  ziv.  89. 

30.  Funds  in  Court  Funds  in  court  on  deposit  in  a  designated  bank 
are  the  money  of  the  bank.     Otis  v.  Gross,  111.  xi.  298 ;  96  111.  612. 

31.  General  Agent  —  Notice.  An  accouut  as  general  agent,  opened 
by  an  agent  of  an  insurance  company  whose  business  was  his  chief  em- 
ployment, and  the  account  a  means  of  facilitating  that  business,  though 
the  depositor  put  in  other  money  and  drew  checks  for  his  private  use, 
will  to  the  extent  of  the  company's  interest  l)e  subject  to  its  equity  as 
against  the  bank's  lien.     Bank  v.  Ins.  Co.  8.  C.  U.  S.  xiL  705. 

32.  PubUe  Officer — Private  Account.  The  accouut  of  a  public  ofii- 
cer  cannot  be  considered  his  private  account  In  re  Bank,  U.  S.  C  C. 
iv.  29. 

83.  Toion  Account — Appropriation  hy  Treasurer.  A  bank  in  dealing 
with  a  town  treasurer  in  a  deposit  aocouut  will  not  be  liable  for  the  ap- 
propriation by  him  of  town  moneys  through  the  payment  of  his  check 
as  treasurer.  Bank  v.  Hyd«  Park,  111.  xii.  525.  See  East  Hartford  v. 
Bank,  Conn,  xvi  265. 

84.  Wiffs  Deposit  —  Hudtand^s  Checks.  Evidence  is  not  admissible  to 
show  that  a  husband  in  depositing  money  in  his  wife's  name  had  ar- 
ranged with  the  bank  that  it  should  paychecks  drawn  by  him  in  his  wife's 
name.     Bates  v.  Bank,  N.  Y.  xiv.  378. 

85.  Original  Deposits.  The  history  of  banking  discloses  that  the  orig-  ly.  Special  De- 
inal  deposits  of  the  first  banks  were  in  specie,  money,  bullion,  plate,  posit*. 

etc,  for  safe-keeping,  and  to  be  specifically  returned.     Bank  v.  Graham, 
S.  C.  U.  S.  ix.  533. 

86.  Withdrawal  by  Agent — Notice.  A  bank  is  not  bound  to  answer 
for  a  special  deposit  which  has  been  withdrawn  by  a  person  having  au- 
thority from  the  depositor  to  withdraw  and  use  the  same,  though  the 
agency  is  not  known.     Bank  v.  Schley,  Ga.  iv.  47o ;  58  6a.  369. 

37.  Authority  to  pay  Dividends  —  Delivery.  Where  a  special  deposit 
consists  of  stocks  and  bonds,  written  authority,  indorsed  on  the  certiHcate 
of  deposit,  to  pay  out  the  dividends  and  coupons  is  not  authority  for  sur- 
renderitig  the  stocks  and  bonds  themselves.     Ibid. 

88.  S^Foff.  A  banker  cannot  set  off  his  claim  against  a  deposit  made 
by  a  depositor  in  bis  clerk's  name,  because  he  was  embarrassed,  to  pro- 
tect certain  customers  against  the  depositor's  creditors.  Falkland  v. 
BaiJc,  N.  Y.  xi.  469 ;  84  N.  Y.  145. 

39.  Office  of  C^edc    A  check  operates  to  transfer  the  sum  named  to  V-  Checiis. 
the  drawee  when  the  drawer  has  sufficient  or  more  than  suffldent  funds 

to  meet  it.     Bank  v.  Bank,  111.  i.  97. 

40.  Am  Circulation.  A  check  is  payment,  not  circulation.  Fegley  v. 
McDonald,  Penn.  viiL  181 ;  89  Penn.  St.  108. 

41.  CSuek -^  Acceptance — Cancelling  Fork,     Placing  a  oheok  on  the 
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caaoelling  fork  by  mistake  is  not  an  acceptance  of  the  check.    Btmk  v. 
Bank,  lud.  z.  264;  70  Ind.  479. 

42.  I^.  —  Maturing  Note  —  Set-of.  A  bank  cannot  refuse  to  paj  a 
depositor's  check  on  the  ground  of  set-off  upon  a  note  about  to  mature. 
Bank  v.  Batik,  III.  1  Am.  L.  T.  R.  386. 

43.  Certified  Check —  Cheek  qfiermtrde  ''raited."  The  certification 
of  a  check,  aud  the  statement  by  the  teller  that  the  certificate  was  gen- 
uine, will  not  bind  the  bank  upon  a  check  "  raised  "  af^er  the  certifica' 
tion.     Ofew»  T.  Bank,  N.  Y.  xiv.  600. 

44.  forged  Check  —  &toppe/,  A  depositor,  to  be  bound  by  forged 
checks,  must  have  had  notice  or  have  been  negligent  Hardy  v.  Bm^ 
Md.  viii.  786 ;  41  Md.  562. 

45.  Jbid.  —  Due  Examination  of  Accounts.  A  bank  must  suffer  the 
loss  incurred  from  paying  forged  checks  ruuuiiig  through  several  settle- 
ments with  its  depositor,  imless  there  was  such  negligence  in  the  examinap 
tion  of  the  account  by  the  depositor  that  he  is  estopped  from  holding  the 
bank  liable.  He  is  bound  to  ordinary  care  only  in  making  this  examina- 
tion ;  and  if  the  forger,  a  confidential  clerk,  assists  therein  aad  deceives 
the  depositor  he  is  not  iu  fault,     frank  v.  Bank,  N.  Y.  zii.  118. 

46.  Ibid. — LinocerU  Holder—  Recovery.  If  .the  drawee  of  a  forged 
dieck,  where  the  forgery  consists  iu  altering  the  body  of  the  check, 
orally  promises  an  innocent  holder  of  the  same  to  pay  such  check  during 
banking  hours,  and  does  afterwards,  in  ignorance  of  such  forgery,  pay  the 
same  to  such  innocent  holder,  he  may  recover  from  him  the  amount 
80  paid.    Parke  v.  Baser,  lud.  ix.  511 ;   67  Ind.  500. 

47.  Liability  to  Holder.  A  banker  is  not  liable  to  the  holder  of  a 
check  for  u  refusal  to  pay  it,  unless  he  has  either  expressly  or  impliedly 
accepted  the  same.  Saylor  v.  Bushong,  Penn.  xiv.  474 ;  100  Penn.  St. 
23.  Bank  v.  Whitman,  8.  C.  U.  S.  4  Am.  L.  T.  B.  254.  Per  contra, 
Gordon  v.  MuehUr,  La.  xiv.  520. 

48.  Ibid.  —  Outstanding  Check  —  Settlement.  When  iu  a  settlement  a 
banker  retains  the  amount  of  an  outstanding  check,  an  implied  promise 
to  pay  it  arises.     Saylor  v.  Bushong,  Penn.  xiv.  474  ;  100  Penn.  St.  23. 

49.  "  Currency  "  —  Bank  Notes.  The  term  "  currency  "  in  a  certificate 
of  deposit  means  money,  and  includes  par  bank-notes.  HJauber  v.  Btf- 
gerstaff.  Wis.  ix.  292 ;  47  Wis.  551. 

50.  Interest.  Interest  should  be  allowed  from  the  date  of  certification. 
Bank  V.  Bank,  U.  S.  C.  C.  i.  6l7 ;  7  Bies.  193. 

51.  When  payable  —  hUertst.  A  certificate  of  deposit  is  payable  on 
demand,  when  no  time  is  fixed,  though  it  states  that  it  bears  "  interest  at 
the  rate  of  seven  per  cent,  on  call,  and  ten  per  cent,  per  annum."  Meador 
V.  Bardt,  Ga.  ii.  329  ;  56  Ga.  605. 

52.  Signed  Ity  President  personally.  A  bank  is  conclusively  bound  by 
a  certificate  of  deposit  delivered  at  the  bank,  though  it  is  signed  by  the 
jH-esident,  personally,  only.      West  v.  Bank,  N.  Y.  x.  782  ;  20  Hun,  408. 

53.  CSieck  marked  for  Collection  —  Titie.  A  check  marked  for  colleo- 
tion  cannot  be  credited  to  the  collecting  bank.  Bank  v.  Bank,  U.  S. 
C.  C.  xvii.  325. 

54.  Commissions  of  Agent.  The  bank  must  see  that  its  agent  does 
not  exceed  the  customary  rates  of  commission  where  the  collection  is 
made.     Masich  v.  Bank,  La.  xvi.  110. 

55.  Payment.  A  bank  acting  as  the  collecting  agent  of  another  bank, 
in  the  absence  of  any  8pe<»al  authority,  agreemeot,  or  tuage,  has  no 
right  to  receive  anything  but  money  in  absolute  payment  for  a  draft. 
Bank  V.  Bank,  U.  S.  C.  C.  vi.  484.  Bank  v.  Bank,  lb.  i.  617 ;  7  Bbs. 
193. 

56.  Payment  of  Note  by  Mistake,  A  bank  is  not  liable  upon  its  draft 
for  the  amount  of  a  note  received  for  oollectioa,  a  remittance  haviug 
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be«i  made  therefor  upon  a  mistake  that  the  drawer's  acoouot  was  good 
lor  it.      Whitingr  t.  .SanA,  N.  Y.  xiv.  120. 

57.  Bond*  for  Exchange  —  Stolen  from  Bank.    A  bank  is  liable  for  VIII.  Negli- 
boods  delivered  to  its  cashier  to  be  changed  for  registered  bonds,  and  S*'"^- 
stolen  from  it.     Ttrhet  y.  Battk,  N.  Y.  iv.  196 ;  69  N.  Y.  382. 

58.  OoBeetion  —  Local  Bank.  The  remedy  of  a  depositor  of  a  draft 
for  ooliectioD,  for  Diligence,  is  against  the  local  bank,  not  against  the 
bank  of  deposit.     Guelick  v.  Bank,  Iowa,  xiL  287 ;  56  Iowa,  434. 

59.  Liability  of  DirteUtrs.  Bad  faitb  or  gross  negligence  must  be 
abown  to  bold  bank  directors  liable  to  a  stockholder  for  the  dishonest 
actions  of  a  bank  oiBcer.  Dunn's  Adm'r  v.  Kyk'$  Eafri;  Moan't 
Adm'x,  etc.  v.  Same  ;  Dunn's  Adm'r  v.  Davis,  Ky.  iv.  838. 

60.  Ibid.  —  Special  Deposit.  The  directors  of  a  bank  are  liable  to  a 
special  depositor  when  his  property  has  through  their  negligence  been 
appropriated  by  the  bank  or  its  officers.  Shaker  Society  t.  Underwood; 
Dau^tport  v.  Underwood,  Ky.  1  Am.  L.  T.  R.  16. 

61.  Special  Deposits.  By  habitually  receiving,  through  its  cashier, 
special  deposits  to  be  kept  grataitoosly  for  mere  accommodation,  a  bank 
will  incur  liability  for  gross  negligence  in  respect  to  any  such  deposits 
received  in  the  usual  way.     Bank  v.  Schley,  Ga.  iv.  475 ;  58  Gra.  36(9. 

62.  Hid,  An  action  on  the  case  will  lie  against  a  bank  for  the  loss, 
by  gross  negligence,  of  a  special  deposit  which  was  made  with  the 
knowledge  of  its  officers  and  directors.  Bank  v.  Gfraham,  S.  C.  U.  S.  ix. 
533. 

63.  3i€L  —  Thefi  of  Teller.   A  bank  is  not  liaiile  to  a  special  depositor 
for  the  value  of  property  stolen  by  one  of  its  tellers,  who  had,  for  two 
years,  been  abstracting  its  funds  to  a  heavy  amount,  and  had  kept  false 
accounts,  and  who  was  known  to  have  dealt  once  or  twice  in  stocks.    Scott    ■ 
T.  Bank,  Penn.  1  Am.  L.  T.  B.  132. 

64  Debt  —  Waiver.    A  lien  on  the  shares  of  a  stockholder  for  his  DC.  Li«na. 
indebtedness   will   be  waived  by  an  authorized  transfer   of  the  stock. 
Bank  v.  Bank,  S.  C.  U.  S.  xiv.  230 ;  105  U.  8.  217. 

65.  Mquiiy  —  Notice.  A  banker's  lien  will  not  prevail  against  the 
equity  of  the  beneficial  owner,  of  which  the  bank  has  notice,  actual  or 
constructive.     Bank  v.  Ins.  Co.  S.  C.  U.  S.  zii.  705. 

BILLS  OF  LADING. 

1.  NegotiabU^y.  The  legal  character  and  eflPect  of  a  bill  of  lading 
stated  in  reference  to  ite  negotiable  quality.  See  Pollard  v.  Vtnton,  S. 
C.  U.  S.  xiii.  546 ;  105  U.  S.  7. 

£.  Conditions  —  Acceptance.  The  delivery  of  a  bill  and  its  acc«>ptance 
at  the  time  of  the  delivery  of  the  goods  constitute  a  contract  with  the 
conditions  cooUined  in  the  bill.  Wertheimer  y.  R.  R.  Co.  U.  S.  C.  C.  ix. 
284;  17  Blatch.  421. 

8.  Delivery  of  Bill  The  consignee  is  not  entitled  to  the  bills  of  lad- 
ing unless  the  sale  was  on  credit.  Bank  v.  Lutlyren,  Minn.  xiv.  498  ;  29 
Minn.  363. 

4.  Goods  or  Cargo  not  for  Shipment.  Neither  the  master  of  a  vessel 
nor  the  shipping  agents  of  steamboats  on  the  rivers  of  the  interior,  at 
points  where  they  receive  and  deliver  cargo,  have  authority  to  bind  the 
vessel  or  its  owners  by  giving  a  bill  of  lading  for  goods  or  cargo  not 
received  for  shipment.  PoUard  v.  Vinton,  8.  C.  U.  S.  ziii.  545;  105 
U.  8.7. 

6.  Pwrekaser  of  BiU  —  Vendors  of  Goods.  A  h(m&  fide  purchaser  of 
a  bill  of  lading  for  value  is  entitled  to  the  goods  as  agninst  the  unpaid 
vendors.  Leask  v.  Scott,  Ct.  of  Appeal,  iv.  280;  25  Week.  Rep.  No.  33. 
See  Henry  v.  Warehome  Co.  Penn.  i.  285 ;  81  Penn.  St.  7ti. 

6.  "  Raised  "  Bills  —  Carrier's  Blank$.      A  carrier  is  not  liable  aa 
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"  raised  "  bilk  of  lading  because  it  allowed  the  agent  o£  tbe  consignees 
to  fill  them  in  on  its  blanks.  Lehman  v.  R.  R.  and  Bcmkittg  Co.  U.  S. 
C.  C.  xiv.  166 ;  4  Woods,  660. 

7.  Rettriction  —  Shipping  Receipt.  A  restriction  in  a  bill  of  lading, 
not  contained  in  a  shipping  receipt  for  the  goods  delivered,  which  enti- 
tled the  consignor  to  a  bill,  is  not  valid.  Wilde  ▼.  TrantporttUion  Co. 
Iowa,  vii.  619. 

8.  Tide — Collateral  Security — Notice.  The  purchaser  of  a  bill  of 
lading,  aware  of  facts  from  which  he  had  reason  to  believe  that  it  was 
held  to  secure  payment  of  an  outstanding  draft,  takes  no  tide,  as  against 
the  true  owner,  in  the  absence  of  negligence  bj  the  latter.  Bank  y. 
Shaw,  U.  S.  C.  C.  i.  691. 

9.  Jbid.  —  Evidence.  The  bill  of  lading  will  be  presumed  to  be  the 
property  of  the  acceptors  of  a  draft  for  the  goods,  when  it  is  in  their  pos- 
session.    Sprague  v.  Hoimer,  N.  Y.  xL  64 ;  82  N.  Y.  466. 

10.  Bnd. — Negotiability.  By  the  Pennsylvania  statute  of  Septem- 
ber 24,  1866,  P.  L.  1363,  Pard.  Dig.  144,  pi.  1,  a  bill  of  lading  is  not 
made  a  negotiable  instrument,  and  title  will  not  pass  to  a  purchaser  for 
value.     Bank  v.  Shaw,  U.  S.  C.  C.  L  591. 

11.  7W  Bills —  Differenea.  The  shipper's  bill  will  be  preferred  to 
that  of  the  master  where  there  is  any  difference.  Bank  v.  jaanUn,  N.  Y. 
xi.  169;  23  Hun,  283. 

12.  Tramfer.  Bills  of  lading  are  transferable  by  indorsement.  Robin- 
ton  V.  Stuart,  Maine,  vi.  526  ;  60  Maine,  61. 

IS.  Ibid.  —  Indortement.  Where  a  bill  of  lading  is  attached  to  a 
draft  as  security  for  its  payment,  and  transferred  for  a  valuable  consid- 
eration, the  transfer  is  an  appropriation  of  the  property  named  in  the  bill, 
and  is  good  without  indorsement.  Holmes  t.  Bank,  Penn.  vii.  274;  87 
Penn.  St.  525.     Bank  v.  R.  R.  Co.  N.  Y.  iv.  305  ;  69  N.  Y.  878. 

BONDS. 

1.  What  is  a  Bond.  The  ordinary  and  popular  signiHcation  of  the  word 
"  bond  "  includes  instruments  not  under  seal,  by  which  the  maker  binds 
himself  to  pay  money,  or  do  some  act  specified,  as  well  as  instruments 
for  like  purposes  under  seal.  Jjone  v.  Embden,  Maine,  xiL  467 ;  72 
Maine,  354. 

2.  Material  Alteration  —  Seal  erased —  ScrcU  made.  The  obliteratk>n 
or  erasure  of  a  scroll  below  a  signature  to  a  bond  and  a  scroll  made 
higher  up  after  delivery  is  not,  in  the  absence  of  fraud,  a  material  altera- 
tion.    Keen's  Ex'r  v.  Monroe,  Va.  xii.  157 ;  76  Va.  424. 

3.  Breach  —  Liquidated  Damages  —  Infunetion.  The  amount  of  a 
bond  given  as  a  penalty,  not  to  continue  a  business  sold,  is  in  the  nature 
of  stipulated  damages.     Steward  v.  Shortreed,  Iowa,  xvii.  493. 

4.  Construction  —  Sale  of  Liquor.  Where  a  bond  prohibited  the  sale 
of  wine  or  beer  to  any  "  intoxicated,  card-playing  "  person,  the  sale  must 
be  to  one  intoxicated  cmd  card-playing  to  constitute  the  act  a  violation. 
Decorah  v.  Kesselmeier,  Iowa,  iii.  98 ;  43  Iowa,  313. 

5.  Judgment  —  Interest  —  Penalty.  Judgment  may  be  given  for  the 
penalty  of  a  bond  when  the  princip^  sum  due,  with  accrued  interest,  ex- 
ceeds that  amount,  although  the  penalty  is  more  than  double  the  amount 
intended  to  be  secured  thereby.     Daniels  v.  Moses,  S.  C.  x.  96. 

6.  Ibid.  —  Penalty.  The  penalty  in  an  undertaking  fixes  tbe  limit 
beyond  which  the  parties  are  not  liable  to  an  action  on  tbe  instrument. 
The  court  may,  however,  permit  the  plaintiff  to  remit  the  excess.  Kceuf- 
ffion  V.  Wessels,  Neb.  xv.  796 ;  14  Neb.  161. 

7.  Charging  Signer  not  named.  To  charge  one  as  obligor,  who  has 
signed  a  bond  or  written  undertaking,  it  is  not  necessary  that  his  name 
should  appear  in  the  body  of  tbe  instrument,  provided  the  intention  that 
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he  shkll  be  so  charged  appears  clearly  from  its  terms  takeu  in  oonneodon 
with  the  circumstaucea  attending  its  execution.  Partridge  v.  Jonei,  Ohio, 
ziv.  665. 

BBOKBBS. 

1.  Commifsiona — When  earned.  When  a  broker  brings  his  prindpal 
and  a  competent  purchaser  or  lender  together  unier  the  terms  fixed  by 
the  prinqipal,  his  services  are  fally  performed,  and  his  commission 
earned.  Fox  t.  Souse,  Mich.  xiii.  693 ;  47  Mich.  558.  Coleman  v. 
Mead,  Ky.  iv.  674.  Potinn  v.  Curran,  Neb.  xv.  402.  Arrington  v. 
Oaiey,  Tenn.  i.  522.     Derrickson   v.  Quimbg,  N.  J.  xiii.   149.      Dele- 

plaine  v.  'Pumleg,  Wis.  vi.  222 ;  44  Wis.  31.  &  Connor  v.  Semph,  Wis.  iv. 
573.  Walton  v.  Brook$,  U.  S.  C.  C.  xiv.  580 ;  8  Sawy.  316.  Bayley  v. 
Chadwiek,  H.  of  L.  yii.  190;  39  L.  T.  R.  N.  S.  429.  Fither  t.  DreweU, 
Ct.  of  Appeal,  vii.  350 ;  39  L.  T.  R.  N.  S.  253. 

2.  Ibid.  —  Purchasers  fowid.  Where  oiie  authorized  to  sell  wood  on 
commission  produces  customers  ready  and  willing  to  purchase,  he  is 
entitled  to  commissioos,  although  the  principal  refuse  to  deliver  the 
wood.     KeUg  v.  Phelps,  Wis.  xvi.  95. 

3.  Jbid.  —  Sufficient  Purchaser.  A  sufficient  purchaser  is  not  offered 
by  a  real  estate  broker  unless  he  is  of  sufficient  pecuniary  responsibility. 
ielin  ▼.  Griffith,  Iowa,  xvii.  481. 

4.  Ibid.  —  Purchaser  at  Sliptdated  Price.  A  broker  employed  to  find 
a  purchaser  for  securities  at  their  face  value  is  not  entitled  to  commissions 
unless  he  finds  such  a  buyer.  That  the  vendor  sold  the  securities  to  the 
person  brought  to  him  at  a  lower  price  will  not  operate  as  a  waiver  of 
the  conditiou  as  to  price.     Mc Arthur  v.  Satuon,  Wis.  xii.  608. 

5.  Ibid.  —  Terms  of  Sale.  Commissions  for  procuring  a  purchaser  of 
real  estate  on  specified  terms  are  earned  only  on  producing  a  person 
ready  and  willing  to  purchase  on  those  terms.  Handin  y.  Schulte,  Minn, 
xvii.  562. 

6.  iWd.  — Finding  Capital —  Further  Capital  contributed.  A  broker 
employed  to  find  capital,  and  who  was  paid  the  commission  on  £10,000 
advanced.  Is  not  entitled  to  a  commission  on  £4,000  put  in  as  capital  some 
months  later,  he  not  being  in  any  degree  employed  to  get  it.  Tribe  v. 
STiyfor,  C.  P.  Div.  ii.  518 ;  L.  R.  1  C.  P.  Div.  605. 

7.  Ibid.  —  Negotiations  off —  Second  Broker.  A  broker  whose  cus- 
tomer did  not  purchase  because  of  the  price,  the  negotiations  being  then 
broken  ofF,  cannot  have  his  commissions  when  the  property  is  bought  by 
the  same  person  through  another  broker.  lAvezey  v.  Miller,  M<L  xvii. 
622. 

8.  Ibid. —  Acting  for  Both  Parties  —  Notice.  A  broker  cannot  act  for 
and  receive  commissions  from  both  parties,  nnless  they  are  both  fully  in- 
formed that  he  is  acting  in  a  double  capacity.  Seribner  t.  Collar,  Mich. 
viiL  271 ;  40  Mich.  375.  Lynch  v.  Fallon,  R  I.  i.  469 ;  11  R.  I.  811. 
Wright  V.  Welch,  Disk  of  Col.  viL  105 ;  1  MoArthur.  HarringUm  v. 
Dock  Co.  Q.  B.  Div.  vlL  82. 

9.  Ibid.  —  Recommending  Builder  —  Compensation  —  Promise.  Com- 
pensation cannot  be  recovered  from  a  builder  whom  the  plaintiff  recom- 
mended, at  the  request  of  third  parties,  "  as  in  every  way  responsible 
and  reliable,"  upon  a  promise  to  pay  him  for  "  his  trouble,"  though  he  was 
employed.     Hdcomb  v.  Weaver,  Mass.  xvii.  401. 

10.  Ibid. — Usage.  Where  no  fixed  commission  exists  and  no  usage 
can  be  shown,  the  broker  is  entitled  to  reasonable  compensation.  Potts 
V.  Aechtemaeht,  Penn.  ix.  721 ;  93  Penn.  138. 

11.  Contract.  "  I  have  this  day  sold  by  your  order  and  for  your  ac- 
eoant  to  my  principals  five  tons  of  anthracene"  is  a  broker's  contract. 
SoutkweU  V.  Bawditch,  Ct.  of  Appeal,  iL  449 ;  L.  R.  1  C.  P.  Div.  374 
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1 2.  IM.  —  Wagert  —  GratH  Brokert.  A  defendAat  to  ao  acUon  by  Ua 
broken  for  services  readered  and  money  advauoed  ia  the  parchase  and 
sale  of  grain  in  a  produce  exchange  will  have  judgment  against  hinit 
upon  a  defence  of  the  invalidity  of  the  transaction  on  the  ground  that 
they  were  wager  contracts,  unless  he  shows  that  his  brokers  were  parties 
to  these  contracts.    Bountree  v.  Smith,  S.  C.  U.  6.  xt.  609. 

13.  Ltem  —  AppropficUion  of  Assets.  A  broker  cannot  appropriate  to 
bis  debt  chattels  of  his  principal  intrusted  to  him  to  secure  loans. 
Jama's  Appeal,  Penu.  viL  475 ;  89  Penn.  521. 

14.  Ibid.  —  Deposit  of  Chattels  as  Collateral  SecurUy.  A  broker  in 
whose  hands  chattels  have  been  placed  especially  appropriated  as  8eca> 
rity  for  loans  obtained  by  hint  from  third  persons  for  his  principal,  cau> 
not,  in  the  absence  of  a  speciiU  agreement,  appropriate  any  part  of  the 
proceeds  of  such  chattels  to  the  payment  of  a  debt  due  by  the  principal 
to  him.     Ibid. 

16.  Ibid.  —  Special  Security.  Security  in  a  broker's  hands  for  a  par- 
ticular debt  is  not  subject  to  his  general  lien.  Wyckoff  v.  Anthony, 
N.  Y.  xL  102 }  9  Daly,  417. 

16.  Local  Agent  —  Grain  Brokers.  Grain  brokers  in  Chicago  who 
took  orders  from  a  grain  broker  in  Baltimore  for  third  (larties,  though  the 
aoconnts  were  in  the  name  of  the  broker,  but  designated  for  discriminar 
tion,  were  the  brokers  of  the  principals  in  Baltimore.  Scarlett  v.  Van 
Inwagen,  U.  S.  C.  C.  viii.  673. 

17.  Performance  of  Duly.  If  the  duties  of  a  broker  are  executed  iu 
such  a  manner  that  no  benefit  results  from  them,  he  is  not  entitled  to 
recover  either  his  commissions  or  even  a  compensation  for  his  trouble. 
Hoffman  y.  Livingston,  N.  Y.  ix.  754;  14  J.  &  Sp.  552. 

18.  Jbid.  —  False  Sepresentations.  A  broker  employed  by  distant  man- 
facturers  is  bound  by  the  repreBentations  made  by  him  as  to  the  commer^ 
cial  credit  and  financial  strength  of  those  to  whom  he  sells.  Fuller  v. 
Robinson,  N.  Y.  xii.  698. 

19.  Real  Estate  Broker  —  Statute.  One  engaged  in  baying  and  selling 
real  estate  for  others  is  a  real  estate  broker  and  subject  to  the  statutes  r^- 
ulating  such  broker.     Johnson  v.  HuUngs,  Penn.  xvi.  566. 

20.  License  —  Services  —  Quantum  Meruit  —  Special  Contract. 
Where  the  law  requires  a  real  estate  U-oker  to  take  out  a  license,  and 
declares  the  exercising  of  such  business  without  such  license  an  offence, 
he  who  has  not  done  so  cannot  recover  for  his  services  rendered  in  such 
capacity,  whether  he  claims  quantum  meruit  or  upon  a  special  contract. 
Ibid. 

BUILDING  ASSOCIATIONS. 

1.  Partnership.  A  building  associaUon  is  a  partnership,  with  eotpo- 
rate  rights,  in  which  every  sto<^holder  ia  a  member.  Christian's  Appeal, 
Penn.  xvi.  122. 

2.  Assignment  for  Bene^t  of  OredUars—  Treasurer  as  Creditor.  A 
treasurer  who  has  paid  with  his  own  funds  orders  regularly  drawn  upon 
him  has  in  a  distribution  under  a  general  assignment  a  right  to  i»'ef- 
erence  as  a  general  creditor.     Ibid. 

S.  Rate  of  Bid.  Fixing  an  arbitrary  rate  to  which  the  bid  must  coiii« 
is  unautborixed.  Attorney  General  v.  Building  Amso.  Ohio,  iii.  513;  29 
Ohio  St  92. 

4.  Bomming  Money.  A  building  association  is  not  permitted  by  law 
to  borrow  money  for  the  purpose  of  lending  it  to  its  members.  Stiles't 
Appeal,  Penn.  x.  821. 

5.  Gains.  The  gains  over  the  l^^l  rate  of  interest  are  through  does, 
fines,  and  premiums  made  through  the  members  of  the  association.  At- 
torney General  v.  Building  Asso.  Ohio,  iii  518;  29  Ohio  St.  92. 
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6.  Married  Woman.  In  Pennsylvania  since  the  Act  of  April  10, 
1879,  a  married  woman  has  full  power  to  become  u  member  of  a  building 
association.     Diher  v.  Building  Asio.  Penn.  xvi.  124. 

7.  JkieL  —  Disability  be/ore  Act  of  1879.  Where  a  married  woman, 
who  joined  a  building  association  before  the  passage  of  the  Act  of  1879, 
continues  a  member  after  the  passage  of  the  act,  she  cannot  set  np  her 
disability  in  order  to  recover  fines  and  premiums  paid  by  her.  Diher  v. 
Building  Asto.  Penn.  xvi.  124.  See  Wiggiiu't  Appeal,  Penn.  xiv.  632; 
100  Penn.  St.  155, 

8.  Mortgage  ^  Arbitration  —  Statute.  The  arbitration  section  of  the 
Friendly  Societies  Act  (§  27,  10  Geo.  4)  does  not  extend  to  a  dispute 
between  a  member  and  a  building  association  arising  ont  of  his  mortgage 
to  it.     Mulkem  v.  Lord,  H.  of  L.  viii.  412. 

9.  Jbid.  —  Payments  on  Stock.  Payments  on  stock  assigned  as  collat- 
eral security  for  a  bnilding  assodation  are  not  iptofaeto  payment  on  the 
mortgage.  Building  Asso.  v.  Hunger- CrichUr,  Penn.  xi.  178.  See 
Watkim  r.  Atilding  Asto.  Penn.  xii.  479. 

10.  Premium  —  Fixing  Minimum  Hate.  A  building  association  can- 
not fix  a  minimum  rate  of  premium  below  which  it  will  not  receive  bids. 
Seles's  Appeal,  Penn.  x.  821. 

1 1.  Stockholder's  Big/Us.  Building  associations  are  not  exceptions  to 
the  rule  that  a  stockholder  therein  cannot,  qua  stockholder,  sne  the  copo- 
ration  at  law.     O'Bourke  v.  Building  Asso.  Penn.  x.  160. 

12.  Withdrawing  Stockholders  —  Preference.  In  distributing  the  funds 
of  an  insolvent  association,  stockholders  who  gave  notice  of  withdrawal 
some  months  before  the  assignment  are  not  entitled  to  a  preference  over 
other  stockholdra^.    Ohristian's  Appeal,  Penn.  xvi.  122. 

13.  Usury.  Under  the  Ohio  statute  the  funds  of  a  building  associa- 
tion cannot  be  lent  at  usurious  rates.  Attorney  General  v.  Building  Asso. 
Ohio,  iii.  513;  29  Ohio  St.  92. 

1 4.  Ibid.     Unless  the  association  complies  strictly  with  the  law  usur 
may  be  set  up  by  the  person  who  has  paid  a  premium.     Sfiles's  Appei 
Penn.  x.  821. 

CANALS. 

1.  Permanent  or  Temporary  Use  —  Title.  Lands  taken  for  a  perma- 
aent  canal  become  the  absolute  property  of  the  state.  The  recital  in  a 
deed,  "  the  above  piece  of  land  is  covered  by  the  North  Branch  CanaJ 
basin  and  embankment,"  though  there  is  evidence  that  the  land  belonged 
to  the  state  at  the  date  of  the  deed,  is  not  conclusive,  and  does  not  es- 
top the  parties  from  showing  that  the  land,  while  covered  by  the  overflow 
of  the  canal,  was  in  fact  never  appropriated  for  permanent  use  as  part 
thereof.  Whether  the  land  was  appropriated  for  permanent  or  for  tem- 
porary use  is  a  question  exclusively  for  the  jury.  Canal  and  B.'B. 
Go.  V.  Billings,  Penn.  x.  283. 

2.  Liability  to  Boatmen,  A  canal  company  is  liable  to  one  using  the 
canal  only  for  want  of  reasonable  and  ordinary  care.  Caned  Co.  v. 
Bend,  Penn.  ix.  54. 

8.  Negligence —  Obstructions.  A  canal  company  is  not  required  to 
sound  and  drag  continually  the  whole  length  of  its  canal  to  discover 
what  obstructions  may  be  at  the  bottom.     Rid. 

4.  Ibid.  —  Unknown  Obstruction.  An  injury  resulting  from  an  un- 
known obstruction  which  conid  be  guarded  against  only  by  the  use  of 
extraordinary  care  must  be  considered  an  accident.    Jbid. 
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OABRIEBS. 


I.  General  Mat- 
ters. 


I  Gekeral  Mattkbs. 
II.  C0MTKAOT8. 

III.  Special  Comtbaots. 

IV.  CONNECTINO    L1KE8. 

V.  PA88ENOBR8  AND  BaOOAOB. 


VI.  Value  akd  Chaxom. 
VIL  Dbtbmtiom  ov  Q00D8. 
VIII.  Dblitbbt. 
IX.  Neoliobkcb. 
X.  Li  Elf. 


U.  Contractt. 


1.  Commnn  Carrier  defined.  See  Expreu  Go.  y.  Bachman,  Ohio,  4 
Am.  L.  T.  R.  328. 

2.  The  Obligation.  A  carrier  of  goods  is  not  liable  as  a  common  car- 
rier unless  he  is  under  a  legal  obligation  to  accept  goods  and  carry  them 
for  all  persons,  indifferently.  Varble  y.  Biglty,  Ky.  viii.  79 ;  14  Bush, 
698. 

3.  Agency  —  Action  hy  Principal.  The  principal  may  sue  a  carrier 
for  injury  to  property  shipped  i)y  an  agent  in  his  own  name.  R.  R.  Co. 
T.  Simpson,  Kan.  xvii.  44. 

4.  Claim  for  Damages  —  Limitation.  A  special  stipulation  in  a  bill 
of  lading  given  by  a  common  carrier,  that  all  claims  for  damages  shall  be 
made  by  the  consignee  at  the  delivery  station  before  the  article  is  taken 
away,  is  reasonable.  Capeheart  v.  R.  R.  Co.  N.  C.  ir.  675 ;  77  N.  C. 
356. 

5.  Express  Busineu.  Placing  an  expressman  of  its  own  on  its  boat 
by  a  carrier,  and  excluding  other  expressmen,  is  not  creating  a  monopoly. 
Barney  v.  Steamboat  Co.  N.  Y.  iii.  162 ;  67  N.  Y.  301. 

6.  Goods  deposited  —  Bailment.  Goods  deposited  in  the  carrier's  store, 
because  they  could  not  be  delivered  in  the  course  of  the  carrier's  busi- 
ness, are  held  by  it  as  a  warehouseman.  Rice  v.  JTart,  Mass.  i.  122  ;  118 
Mass.  201. 

7.  Goods  destroyed — Insurance  —  Bill  of  Lading.  "Where  a  carrier 
is  entitled,  under  the  bill  of  lading,  to  the  benefit  of  the  insurance,  up(m 
the  shipper  receiving  the  value  of  tbe  goods  destroyed  from  the  insurer 
the  carrier  is  discharged.     Rinloul  v.  R.  R.  Co.  U.  S.  C.  C.  xvi.  357. 

8.  Good*  not  received — Lots  hy  Fire.  A  railway  company  is  not  a 
common  carrier  as  to  goods  deposited  near  its  station  for  transportation, 
but  not  delivered  to  it ;  and,  therefore,  is  not  liable  for  its  loss  by  fire. 
Brovan  v.  R.  R.  Co.  S.  C.  xvii.  569. 

9.  Good*  stolen  —  Presumption  Tt  is  not  sufficient  evidence  to  bind 
a  corporation  as  for  a  felonious  taking  of  goods  by  its  servants,  that 
there  was  a  greater  facility  for  those  agents  Uian  for  any  other  persons 
to  steal  the  goods.  Afc  Queen  v.  R.  R.  Co.  Q.  B.  L  123 ;  L.  B.  10  Q.  B. 
569.. 

10.  ^d.  —  7%ief.  A  carrier  may  show  that  a  thief  who  stole  goods 
carried  by  it  was  not  his  servant.  Way  v.  R.  R.  Co.  Q.  B.  iii.  180  ;  L.  R. 
1  Q.  B.  692. 

1 1.  Receiving  Goods  —  By  Employees.  Carriers  cannot  require  goods 
to  be  delivered  to  them  by  their  own  employees,  and  at  rates  fixed  by 
them.     Johnson  v.  31 8^  Tons  of  Coal,  U.  S.  Dist.  Ct.  iv.  105. 

12.  Wilful  Misconduct.  A  carrier  is  bound  to  protect  his  passengers 
against  the  violence  and  assaults  of  his  own  servants.  R.  R.  Co.  v.  Flex- 
man,  111.  xiv.  617  ;  103  111.  546. 

13.  3id.  —  Action  —  Husband  and  Wife.  Where  the  plaintiff's  action 
is  for  injuries  inflicted  on  his  wife  by  the  defendant's' servants,  the  proper 
form  of  action  is  case,  and  not  trespass  vi  et  armis.  Drew  v.  Peer,  Penn. 
X.  504 ;  93  Penn.  St.  234. 

1 4.  Ibid.  —  Negligence.  Wilful  misconduct  of  the  agents  of  a  carrier 
will  not  be  made  out  if  there  is  a  substantial  element  of  negligence  ap- 
parent    Haynes  v.  R.  R.  Co.  C.  P.  Div.  ix.  64 

15.  Bid  of  Lading  —  Parol  If egt^iation*.    The  shipper  is  bound  by 
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the  terms  of  the  bill  of  lading,  if  he  accepts  it  without  objection.    Ins. 
Co.  T.  S.  R.  Co.  N.  Y.  vi.  56 ;  72  N.  Y.  90. 

1 6.  Ibid.  —  Indorument.  The  indorsement  of  a  bill  of  lading  involves 
no  promise  to  do  anything  towards  forwarding  the  property,  nor  any  duty, 
for  the  performance  of  which  the  carrier  had  therein  agreed.  Mai/bee  v. 
Trngent.  Mich.  xiii.  594 ;  47  Mich.  495. 

17.  Free  Pau  —  Sitkt.  A  person  taking  a  free  ticket  over  a  railway, 
with  the  condition  upon  it  that  he  would  travel  at  his  own  risk,  assumes 
the  same  risks  as  an  employee  of  the  carrier.   Halt  v.  R.  R.  Co.  Q.  B.  L  4. 

18.  Ibid. — Drovet'B  Pas$—  Contraet.  A  drover's  pass,  though  recit- 
ing that  it  was  a  "  free  pass,"  is  given  for  a  carriage  for  hire,  where  it  was 
one  of  mutual  terms  of  the  arrangement  for  carrying  his  cattle.  R.  R. 
Oo.  T.  Loekwood,  S.  C.  U.  &  1  Am.  L.  T.  R.  21. 

19.  Bnd.  —  Aid.  —  Travelling  on  Butinen  vnth  the  Carrier.  Where  a 
free  pass  is  given  to  a  person  who  is  to  use  it  under  an  agreement  with 
the  carrier  to  go  over  the  road  on  business  on  which  he  and  the  carrier 
have  a  mutual  interest,  it  is  not  given  without  consideration ;  the  carry, 
ing  is  for  hire.  R.  R.  Go.  v.  Slevent,  S.  C.  U.  S.  v.  161 ;  95  U.  S. 
655. 

20.  Ticket  —  Conttruction  —  OondiHons.  Conditions  contained  in  the 
time  taUe  of  the  company,  upon  wbfch  a  ticket  was  issued  to  the  plain- 
tiff, and  which  formed  the  contract  of  carriage,  construed.  See  Le 
Blanche  v.  R.  R.  Co.  C.  P.  Div.  ii.  185. 

21.  Ibid.  —  Pa**enger  and  Conductor.  As  between  the  conductor  and 
passenger,  as  to  the  right  of  the  latter  to  travel  on  the  train,  the  ticket  pro- 
duced must  be  conclusive  evidence,  and  the  passenger  mast  produce  it, 
when  called  on.  as  the  evidence  of  his  right  to  the  seat  he  claims.  Fredf 
trick  V.  R.  R.  Oo.  Mich.  vi.  116 ;  87  Mich.  342. 

22.  Ibid.  —  For  Certain  Person —  Us  Ute  by  Another.  A  ticket  given 
as  a  perquisite  to  one  who  had  made  a  contract  with  the  carrier  is  for 
his  personal  use.     Groiby  v.  R.  R.  Oo.  Maine,  viii.  819 ;  69  Maine,  418. 

23.  TYansportation  by  either  of  Two  Skips  —  Erroneous  BiU  of  Lading. 
A  carrier  agreed  to  carry  goods  by  either  of  two  vessels,  A.  and  B.  Goods 
shipped  in  A.  were,  by  mistake  of  the  carrier's  clerk,  receipted  for  as  in 
B.  A.  arrived  in  port  after  B.,  and  in  the  interval  the  market  price 
of  the  goods  fell.  Held,  that  no  cause  of  action  arose  against  the  car- 
rier. Fovler  v.  Liverpool  and  O.  W.  S.  S.  Cb.  N.  Y.  xL  1 69 ;  28  Hun, 
196. 

24.  lAabiUty —  Claim  for  Loss  —  Limitation.    A  stipulation  in  a  con-  in.  Special 
tract  that  a  claim  for  loss  of  goods  shipped  shall  be  made  within  thirty  Contracts, 
days  is  reasonable,     depress  Co.  v.  Harris,  Ind.  i.  496 ;  51  Ind.  127. 

25.  Ibid. — Ibid.  —  Demand.  Such  a  claim  need  not  be  made  at  the 
office  of  shipment ;  it  may  be  made  on  an  agent  or  officer  of  a  company. 
Ibid. 

26.  Ibid. —  Construction — Mob.  Under  a  clause  in  a  bill  of  lading 
exempting  the  carrier  from  '<  loss  by  fire  or  other  casualty  while  in  transit 
or  while  in  places  of  transshipment,"  the  carrier  is  protected  from  loss 
by  the  destroction  of  the  goods  in  his  depot  yard  on  their  way  by  a  mob 
nused  on  a  strike  by  the  carrier's  employees  for  increased  wages,  the 
public  authorities  having  been  properly  called  upon.  Hall  v.  R.  R.  Co. 
U.  S.  C.  C.  ix.  306. 

27.  Rid,  —  Rid.  A  carrier  is  not  liable  for  goods  destroyed  by  fire 
by  a  mob,  where  the  bill  of  lading  contained  a  condition  relieving  the 
carrier  from  liability  for  loss  by  fire,  unless  occurring  through  the  ne^i- 

fenoe  or  default  of  the  agents  of  the  carrier.      Wertheimer  v.  R.  R.  Oo. 
J.  S.  C.  C.  ix.  284 ;  17  Blatch.  421. 

28.  Rid.  —  Agreement  —  Notice.  Under  a  claim  that  a  ticket  sets  oat 
a  special  contraot  limiting  the  liabili^  of  the  carrier,  it  must  be  shown 
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to  the  jury  that  the  passenger  was  fairly  informed  of  the  IfanitatioD. 
Parker  v.  £.  £.  Co.  C.  P.  Div.  iL  599;  1  C.  P.  Div.  618. 

29.  3id.  —  Jtu/oraement.  A  carrier  cannot  exempt  himself  by  notice 
or  by  indorsement ;  it  must  be  done  by  stipulation  in  the  coiitmct  itself, 
to  which  the  shipper  must  assent  in  writing.  Ormtby  v.  R.  R.  Co.  U. 
S.  C.  C.  xi.  210. 

30.  Ibid,  —  Delajf.  B.  brought  an  action  against  a  railway  company 
to  recover  £6  10«.  for  damage  and  loss  caused  by  delay  in  the  delivery 
of  certain  fish  carried  by  the  defendant  from  Great  Grimsby  to  London. 
B.  had  signed  a  "  risk  note  "  by  which  the  railway  company  were  to  be 
free  "  from  all  liability  for  loss  or  damage  by  delay  in  transit,  or  from 
whatever  other  cause  arising,"  the  rates  being  lower  in  consequence,  and 
B.  knowing  all  the  facts.  JJeld,  that  B.  could  recover.  Brown  v.  -K.  R. 
Co.  Ct.  of  Appeal,  xvL  81. 

31.  Hifd.  — Fumitwe.  A  special  contract  to  carry  furniture,  with  a 
stipulation  that  the  carrier  would  be  liable  for  breakage,  excludes  any 
question  of  liability  by  him  as  a  common  carrier.  Seaife  v.  Farrattt, 
Exch.  L  97  ;  L.  R.  10  Exch.  858. 

32.  Ibid,  —  Negligence.  A  carrier  cannot  relieve  himself  from  respon- 
sibility for  negligence  by  a  contract  with  the  shipper.  Ormaby  v.  R.  R. 
Co.  U.  S.  C.  C.  xL  210.  Little  v.  R.  R.  Co.  Maine,  iv.  136 ;  66  Maine, 
239.  LittU  V.  R.  R.  Co.  Ala.  xvi.  424.  R.  R.  Co.  v.  Faler,  Miss.  x. 
811 ;  58  Miss.  911.  R.  R.  Co.  v.  Fries,  Penn.  vi.  151  ;  89  Penn.  St. 
234.  M}/nard  v.  R.  R.  Co.  N.  Y.  v.  149;  71  N.  Y.  180.  &aek  v, 
Franqtortation  Co.  Wis.  xiv.  612.  Bank  v.  Meprett  Co.  8.  C.  U.  8. 
512.  R.  R.  Co.  v,  Lochoood,  S.  C.  U.  S.  1  Am.  L,  T,  R.  21.  Btmi 
V.  JSxprett  Co.  VS.  8.  C.  C.  1  Am.  L.  T.  R.  461.  Per  contra,  Beaton  v. 
Steamship  Co.  Tex.  xii.  253, 

38.  Ibid.  —  Jbid.  —  Ctmttructiov.  1i  a  carrier  seeks  to  rid  himself  of 
responsibility  for  negligence,  the  intention  must  be  explicitly  expressed 
in  the  conb^ct,  and  not  left  to  inference  or  construction  from  general  lan> 
guage.     Nicholas  v.  R.  R.  Co.  N.  Y.  xiv.  374. 

34.  Ibid.  —  Value  —  Bill  of  Lading.  A  carrier  cannot  limit  his 
liability  by  the  words  "  value  not  to  exceed  $100  "  inserted  in  the  bill  of 
lading;  the  stipulation  is  against  public  policy.  R.  R.  Co.  y.  Sinfpson, 
Kan.  xvii.  44. 

35.  Jbid. — Amount —  Value  refused.  Where  a  carrier  has  limited 
his  liability  in  case  of  loss,  the  limitation  will  be  sustained  notwithstand- 
ing a  statute  of  the  state  prohibiting  carriers  from  limiting  their  liability, 
where  it  appears  that  the  carrier  asked  for  the  value  of  the  commodi^ 
and  the  information  was  withheld.  Mather  y.  Express  Co.  U.  S.  C.  C. 
ix.  430. 

36.  Ibid.  —  Ibid.  The  liability  of  a  carrier  will  be  limited  to  the 
amount  stated  in  his  shipping  receipt,  when  it  is  stated  that  its  liability 
shall  not  exceed  that  sum,  if  no  value  k  put  upon  the  package.  Jif€ig- 
nin  V.  Dintmore,  N.  Y.  iv.  609 ;  70  N.  Y.  410. 

87.  Ibid.  —  "  Owner's  Risk  "  —  Cheese  —  Inqiroper  Packing.  Where 
a  carrier  transports  goods  at  two  rates,  one  lower  than  the  other,  and 
where  the  receipt  or  bill  of  lading  for  a  lower  rate  contains  the  words 
"  owner's  risk,"  which  term  is  explained  thereon  as  intended  to  free  the 
carrier  for  any  liability  for  loss  except  that  caused  by  its  wilful  miscon. 
duct,  it  will  not  be  liable  for  damage  to  cherae  so  sent  by  reason  of  im- 
proper packing  by  its  servants.  £swis  v.  R.  R.  Co,  Ct.  of  Appeal,  T. 
388 ;  26  Week.  Rep.  No.  14. 

38.  Ibid.  —  Performance  —  Route.  The  exemption  from  liability  is 
available  only  where  the  carrier  forwards  the  goods  consigned  to  him  in 
the  manner  and  by  the  route  with  reference  to  which  the  contract  is 
made.    B,  B.  Co.  v.  AUiton,  Tex.  xvL  28. 
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89.  Ihid.  —  Premntption,  —  Caiue  of  Injury.  Where  goods  are  de- 
stroyed or  damaged  in  the  poseession  of  a  carrier,  wider  a  special  contraot 
limitiag  his  liability  to  negligence,  a  presumption  of  negligeuoe  arises 
if  he  refuses  to  state  the  cause  of  the  injury.  R.  R.  Co.  \.  Miller, 
Pens.  vii.  25;  87  Penn.  8u  395.    R.  R.  Co.  v.  LUth,  Ala.  xvi.  424. 

40.  RetuonaUenes*  —  Act  of  \%b\,  §  7.  A  condition  iu  a  carriage 
ticket  for  a  bag,  signed  by  the  owner,  that  the  carrier  will  not  be  liable 
for  more  than  £5,  unless  its  value  is  declared,  and  having  no  exception 
as  to  loss  from  negligence  or  wilful  misconduot,  is  unjust  and  unreason- 
able within  the  Railway  and  Canal  Traffic  Act  of  1854,  §  7.  Aihenden 
V.  R.  R.  Co.  Exch.  Div.  x.  96. 

41.  Special  Contraot.  In  the  absence  of  a  special  contraet  a  carrier 
is  liable  only  to  the  extent  of  his  own  line,  and  for  safe  storage  and  de- 
livery to  the  next  carrier.  Stewart  v.  R.  R.  Co.  U.  S.  C.  C.  x.  616. 
Per  contra,  R.  R.  Co.  v.  Brumley,  Tenn.  x.  828 ;  5  Lea,  401.  R.  R. 
Co.  V.  Oopdand,  Ala.  x.  625 ;  68  Ala.  219. 

42.  Ibid.  —  Receiving  Good*  —  State  Throngh  Freight  Charge.  A 
spedal  throDgh  contract  will  not  be  established  by  proof  that  goods 
were  delivered  to  an  agent  who  knew  of  their  destination  beyond  the 
carrier's  line,  and  namra  a  through  price  to  be  paid  to  (he  last  carrier. 
StewaH  V.  R.  R.  Co.  U.  S.  C.  C.  x.  618. 

48.  Oiange  of  Lint  —  Liability.  A  carrier,  by  changing  the  line  over 
which  freight  was  sent  by  the  shipper,  makes  the  roads  thereon  his  own, 
and  is  liable  for  any  injuries  occurring  thereon.  Levy  v.  R.  R,  Go.  La. 
XTii.  112. 

44.  Damage  to  Goode — United  Line  —  LiabUky  of  each  Line.  When 
several  carriei's  unite  to  complete  a  line  of  transportation,  and  receive 
goods  for  freight  and  give  a  through  bill  of  lading,  each  carrier  is  the 
agent  of  the  others,  and  is  liable  for  any  damage  to  the  goods,  on  what- 
ever part  of  the  line  the  damage  is  received.  R.  R.  Co.  v.  Fort,  Tex. 
liv.  319. 

45.  Implied  Oiiigalioni.  The  implied  obligations  of  a  carrier  arising 
from  his  relation  to  the  public  are  limited  by  the  termini  of  his  own 
route.     R.  R.  Co.  v.  Morton,  Ind.  v.  458 ;  61  Ind.  539. 

46.  Through  Contraet  —  Liability  for  Connecting  Line.  On  a  throagfa 
contract  a  carrier  will  be  liable  for  a  misdelivery  of  goods  by  a  connect- 
ing carrier.     Clyde  v.  Hubbard,  Penn.  vii.  510  ;  88  Penn.  St.  858. 

47.  Ibid.  —  Agency  of  Connecting  Lines.  A  carrier  under  a  through 
eontract  cannot  make  the  connecting  carrier  the  shipper's  agent.  Bank 
T.  JBxpret*  Co.  S.  C.  U.  S.  4  Am.  L.  T.  B.  132. 

48.  Ibid.  —  BiO  of  Lading.  Upon  a  bill  of  lading  to  a  point  beyond 
the  carrier's  line  he  is  responsible  for  the  acts  or  negligence  of  the  con- 
necting lines  as  his  agents,  no  usage  to  the  contrary  being  known  to  the 
shipper.     Myridk  v.  R.  R.  Co.  U.  S.  C.  C.  vii.  229. 

49.  Ibid.  —  Local  freight  Agent.  A  local  freight  agent  of  a  railroad 
has  no  authority  to  contract  for  the  transportation  of  goods  beyond  its 
line.     Machine  Co.  v.  R.  R,  Oo.  Mo.  x.  435. 

50.  "  Through  Freight  Line."  A  "  through  freight  line  "  in  ito  bill  of 
lading  contracts  for  the  delivery  of  the  goods  at  their  ultimate  destina- 
tion.    Clyde  V  Hubbard,  Penn.  vii.  510 ;  88  Penn.  St.  858. 

61.  Through  Ticket —  Conditiont.  When  a  ticket  is  taken  to  a  point 
which  can  be  reached  only  by  going  over  a  connecting  road,  the  connect- 
ing road  is  protected  by  iu  terms.  Hall  v.  R.  R.  Co.  Q.  B.  i.  4 ;  L.  R  10 
Q.  B.  437. 

52.  Pattengers  —  Degree  of  Care.  In  the  case  ■  of  a  carrier  of  pas- 
sengers for  hire  the  law  requires  the  utmost  human  care  and  foresight, 
and  holds  the  carrier  responsible  for  the  slightest  negligence.  Wilton  v. 
£.  R.  Co.  Minn.  ix.  140 ;  26  Minn.  278.  Dunlap  v.  Steamboat  ReUanee, 
S 
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U.  S.  C.  C.  ix.  271.     R.  S.  Co.  v.  FaUr,  Mias.  z.  811 ;  58  Miss.  911. 
B.  R.  Co.  V.  Roy,  S.  C.  U.  S.  x.  793 ;  102  U.  S.  451. 

53.  Ibid.  —  Excliuion  of  Prostitute  —  Ladiet'  Car.  A  carrier  cannot 
exclude  from  the  ordinary  place  in  its  conveyances  a  common  courtesan, 
if  she  conducts  herself  in  an  inoffensive  manner ;  she  may  therefore 
enter  the  ladies'  car.     Brown  v.  R.  R.  Co.  U.  8.  C.  C.  xi.  424. 

54.  Baggage  —  Merokandite  in  Baggage.  The  implied  undertaking 
of  a  carrier  to  insure  the  safety  of  baggage  does  not  extend  to  the  con- 
tents of  a  trunk  consisting  of  samples  of  merchandise,  which  the  pas- 
senger, a  travelling  salesman,  carries  to  facilitate  his  business  in  making 
sales.     R.  R.  Co.  v.  Miller,  Ohio,  x.  88 ;  85  Ohio  St.  541. 

65.  Ibid.  —  Freight  —  PaymerU.  The  receipt  of  trunks  and  two  dol- 
lars, with  notice  that  the  trunks  contained  other  property  besides  baggage, 
is  evidence  of  an  agreement  to  cany  freight.  Slotmm  v.  R.  R.  Co.  N.  T. 
iii.  38 ;  67  N.  Y.  208. 

56.  Rid. — Ordinary  Quantity  and  Value  exceeded.  Articles  carried 
by  a  passenger  for  personal  use  in  quantity  and  value  beyond  what  are  or- 
dinarily or  usually  carried  by  passengers  of  like  station  and  pursuiug  like 
journeys  are  not  baggage  for  which  the  carrier,  by  general  law,  is  re- 
sponsible as  insurer.  R.  R.  Co.  v.  Fralqf,  S.  C.  U.  S.  viii.  801 ;  100 
U.  S.  24. 

67.  Pertoned  Property — Limit  —  Accident — Robbery.  A  carrier  of 
passengers  is  not  liable  in  an  action  grounded  on  negligence  for  the  loss 
of  property  of  large  value  carried  on  the  person  of  the  passenger  and 
within  his  exclusive  care  and  control,  whether  the  loss  occur  from  rail- 
way accident,  or  by  reason  of  theft  or  of  robbery.  Weeke  v.  R.  R.  Co. 
N.  Y.  vi.  54;  72  N.  Y.  50. 
VI.  Value  and  58.  Common  Qutrgei.  The  common  law  protects  the  individual  from 
Charge*-  extortion  and  limits  the  carrier  to  a  reasonable  rate,  but  there  is  no  com- 

mon law  rule  requiring  equal  rotes  of  freight.    Joknton  v.  R.  R.  Co.  Fla. 
vi.  649 ;  16  Fla.  623. 

69.  Baggage  —  JSxtra  Compensation.  The  carrier  may  require  infor- 
mation from  the  passenger  as  to  the  value  of  ban|age,  and  demand  extra 
compensation  for  any  excess.  R.  R.  Co.  v.  Fraloff,  S.  C.  U.  S.  viii. 
801  ;  100  U.  S.  24.  Little  v.  R.  R.  Co.  Maine,  iv.  136 ;  66  Mune, 
239. 

60.  Ibid.  —  Inquiry  as  to  Value  —  Fraud.  The  carrier  may  be  dis- 
charged from  liability  for  the  full  value  of  the  passenger's  baggage,  if  the 
latter,  by  any  device  or  artifice,  puts  off  inquiry  as  to  such  value.    Ibid. 

61.  Ibid. —  Value — No  Inquiry.  The  failure  of  the  passenger,  un- 
asked, to  disclose  the  value  of  his  baggage  is  not,  in  itself,  a  fraud  upon 
the  carrier.     Ibid. 

62.  Freight  —  Damages  —  Contract.  A  value  agreed  upon  is  the 
measure  of  damages  in  negligence  against  a  carrier.  Graves  v.  R.  R.  Co. 
Mass.  xvii.  623. 

63.  Pared —  Value.  A  common  carrier  is  liable  for  the  loss  of  a  box 
or  parcel,  however  valuable,  though  ignorant  of  its  contents,  unless  he 
takes  it  under  a  special  acceptance.  Little  v.  R.  R.  Co.  Maine,  iv.  136; 
66  Maine,  239. 

64.  vidua  of  Lice  Stock  —  BiU  of  Lading.  The  value  of  live  stock  in 
a  bill  of  lading  signed  by  the  carrier  and  the  shipper  binds  both  as  to 
the  measure  of  damages.     Hart  v.  R.  R.  Co.  U.  S.  C.  C.  xii.  103. 

65.  By  Water  —  By  Land.  Section  4281,  Rev.  Stat.,  has  no  reference 
to  the  liability  of  carriers  by  land  for  the  baggage  of  passengers.  R.  R. 
Co.  V.  F-alof,  S.  C.  U.  S.  viii.  801 ;  100  U.  S.  24. 

VILl^ention       66.  Due  Delivery.     A  common  carrier  is  bound  at  common  law  to 
Of  Goods.  convey  goods  committed  to  him  within  a  reasonable  time.     Branch  v.  R. 

B.  Co.  N.  C.  iv.  661 ;  77  N.  C.  347. 
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67.  Delc^  in  Tran$pcrtation  —  UntuucU  Body  ofFrtigkt.  A  carrier 
is  responsible  for  a  delay  in  transporting  freight,  when  on  taking  it  he 
knew  there  woold  be  a  detention  ;  if,  however,  the  delay  arises  from  an 
onosnal  application  for  carriage,  he  is  not  chargeable  for  the  result.  Hel- 
liweU  V.  B.  R.  Co.  U.  S.  C.  C.  xii.  7  5  10  Biss.  170. 

68.  Fonoarding  Goodt  —  Public  Neceuity  —  Discretion.  A  carrier 
may  discriminate,  in  forwarding  eoods,  in  favor  of  indispensable  sap- 
plies  for  a  suffering  community.  2i.  &.  Co,  \.  Burrows,  Mich.  L  86 ;  33 
Mich.  6. 

69.  Jntufficient  Facilities.  That  a  carrier  needed  his  facilities  to  carry 
passengers  will  not  excuse  a  detention  of  freight  at  a  station  for  twenty- 
four  hours.     Ortmby  v.  R.  R.  Co.  U.  S.  C.  C.  xi.  210. 

70.  Loss  of  Goodt  —  Condition  of  Weather.  A  carrier  must  forward 
and  deliver  goods  in  a  reasonable  time,  hut  he  cannot  be  held  for  an  in- 
jury caused  by  cold  and  freezing  weather  as  a  direct  result  of  the  delay. 
R.  R.  Co.  V.  Burrows,  Mich.  i.  86 ;  33  Mich.  6. 

71.  Penalty.  A  statute  fixing  a  penalty  of  twenty-five  dollars  a  day 
for  detention  of  freight  beyond  five  days  is  constitutional.  Branch  v.  R. 
R.  Co.  N.  C.  iv.  651 ;  77  N.  C.  347. 

72.  Baggage.     A  carrier  who  contracts  to  convey  a  person  and  hb  VIII.  Delivery, 
baggage  &om  one  point  to  another  is  liable  for  a  loss  of  die  passenger's 

baggage,  although  the  loss  occurs  at  a  point  of  the  route  not  under  the 
immediate  control  of  the  carrier.  Maskos  v.  Steamship  Co,  U.  S.  C.  C. 
xiii.  714. 

73.  Bailment  —  Owner' s  Claim.  The  true  owner  of  personal  property 
may  enforce  his  right  to  it  as  against  the  consignor  or  consignee  or  car- 
rier or  other  bailor  or  bailee,  at  any  time  before  its  delivery  to  the  bailee 
as  directed  by  the  bailor.    Wells  v.  Express  Co.  Wis.  xiii.  702  ;  55  Wis.  23. 

74.  To  Connecting  Carrier.  There  is  a  complete  delivery  to  a  con- 
necting carrier  when  the  goods  are  deposited  within  his  control.  Pratt  v. 
R.  R.  Co.  S.  C.  U.  S.  v.  6  ;  95  U.  S.  43. 

75.  lUd.  —  Storage.  The  intermediate  carrier  is  bound  to  deliver  the 
goods  to  the  next  carrier.  Bancroft  v.  Transportation  Co.  Iowa,  viii.  46 ; 
47  Iowa,  262. 

76.  At  Consignee's  Request.  A  delivery  of  goods  by  a  carrier  at  the 
request  of  an  agent  or  consignee  of  the  owner,  not  at  the  place  of  con- 
signment, will  render  the  carrier  liable  for  the  loss  of  the  goods.  Ex- 
preu  Co.  v.  Dickson,  S.  C.  U.  S.  iv.  138 ;  94  U.  S.  549. 

77.  To  Consignee.  A  carrier  is  bound  to  deliver  goods  intrusted  to 
liim  to  the  true  consignee.  R.  R.  Co.  v.  Adams,  Tex.  vi.  793  ;  49  Tex. 
718. 

78.  To  Consignee  or  Agent.  When  the  agent  or  consignee  of  the  ship- 
per receives  the  property  at  the  place  of  delivery  the  carrier's  responsi- 
bility ceases.    R.  R.  Co.  v.  Hogg,  Tex.  xii.  380. 

79.  Delivery  for  Consignee.  Delivery  to  a  common  earlier  b  consid- 
ered a  delivery  to  the  consignee  only  when  it  is  in  s^eement  with  the 
terms  and  the  intention  of  the  shipment     Taylor  v.  !nimer.  111.  vi.  198. 

80.  Delivery  to  True  Ovmer.  A  carrier  can  justify  a  failure  to  deliver 
to  the  consignee  by  a  delivery  to  the  true  owner.  Bertz  v.  The  Idaho, 
S.  C.  U.  S.  4  Am.  L.  T.  R.  152. 

81.  Forwarding  Goods  on  Stranger's  Order.  A  carrier  is  liable  where 
he  forwards  goods  from  the  point  of  destination  elsewhere  on  the  order 
of  any  one  not  the  consignee,  and  the  goods  thereby  Itecome  lost  to  the 
owner.     R.  R.  Co.  v.  Adams,  Tex.  vi.  793  ;  49  Tex.  718. 

82.  Freight — Stipulation  as  to  Fire.  On  a  contract  to  carry  and  de- 
liver freight  at  certain  charges,  the  shipper  taking  all  risks  of  fire ;  the 
freight  is  not  earned  before  full  delivery,  though  the  goods  were  de- 
stroyed by  fire.    R.  R.  Co.  v.  Oil  Co.  N.  Y.  xiiL  374 ;  87  N.  Y.  486. 
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88.  Leffol  Pfoceu.  A  carrier  must  yield  to  legal  process,  and  on  so 
yielding  he  will  not  be  liable  for  the  failure  to  deliver  the  goods.  B.  B. 
Co.  V.  Tohe,  Ind.  i.  682;  51  Ind.  181. 

84.  Delivery  of  Good*  to  Swindler —  Due  Care —  Address.  A  carrier 
who  takes  goods  consigaed  to  the  name  of  a  well-known  dealer,  who  re- 
fascts  to  receive  them  on  the  ground  that  he  had  not  ordered  them,  and  who 
then  delivers  them  to  a  person  of  the  same  name,  a  dealer  and  the  per- 
son who  had  ordered  them  in  the  name  of  the  other  dealer  to  cheat  the 
vendor,  is  not  liable  to  the  vendor.  Samuel  v.  Cheeney,  Mass.  xvi.  525. 
IX.  Negli-  85.  Animalt.     Carriers  are  liable  for  all  injuries  occnrring  to  stock 

geuce.  transported,  except  those  which  are  the  result  of  the  negligence  of  the 

owner  (if  he  be  in  charge  of  them),  or  through  their  own  vicionsness  or 
nnmliness.    Me  Coy  \.  R.  R.  Co.  Iowa,  iii.  181 ;  44  Iowa,  424. 

86.  Collision  —  Negligence  of  Both  Carriers.  Where  a  passenger  is 
injured  by  a  collision  resulting  from  the  mutual  negligence  of  the  carrier 
and  of  another  person,  the  carrier  alone  must  answer.  B.  B.  Co.  ▼. 
Bager,  Penn.  xi.  513;  97  Penn.  St.  91. 

87.  Contribulorg  Negligence  —  Attempt  to  Escape  —  Great  Peril. 
When  a  passenger  is  placed  in  a  situation  of  great  peril,  his  attempt  to 
escape,  even  by  doing  an  act  also  dangerous,  does  not  necessarUy  consti- 
tute contributory  negligence.  Wilson  v.  B.  B.  Co.  Minn.  ix.  146  ;  26 
Minn.  278. 

88.  Cotton  Bales  carried  on  Open  Cars.  Tlie  transportation  of  cotton 
bales  on  platform  or  open  cars  is  negligence.  B.  B.  Co.  v.  Falef,  Miss. 
X.  811;  58  Miss.  911. 

'89.  Explosion  of  Boiler.  The  explosion  of  the  boiler  of  ft  passenger 
steamboat  causing  injnry  to  a  passenger  is  prim&  facie  evidence  of  neg- 
ligence.    Dunlap  V.  Steamboat  Beliance,  U.  S.  C.  C.  ix.  771. 

90.  Ibid.  —  Inspection  — Flaw  in  Boiler —  Beating  and  Chilling  Boiler. 
Where  a  steamboat  boiler  had  been  recently  examined  and  cleaned  out, 
and  was  apparently  sound  and  in  good  order,  the  cause  of  an  explosion 
will  not  be  referred  to  a  concealed  flaw  in  the  boiler,  if  it  can  be  satis- 
factorily shown  that  the  tensile  strength  of  the  boiler  has  been  greatly 
reduced  by  its  being  heated  and  cliilled  through  the  carelessness  of  the 
engineers.    Ibid. 

91.  Guard  — Meddling  of  Third  Person.  A  carrier  of  passengers  is 
not  liable  for  an  injury  resulting  from  the  unavoidable  interference  or 
mistake  of  a  third  person ;  as  the  unexpected  removal  of  a  necessary 
guard.     Cleaveland  v.  Steamboat  Co.  N.  Y.  xiv.  664. 

92.  Goods  received  improperly  Packed.  A  carrier  may  refuse  to  re- 
ceive for  carriage  an  article  of  property  which  is  improperly  packed; 
but  if  he  receives  it  he  is  bound  to  exercise  due  care  for  its  safe  carriage. 
Express  Co.  v.  Graham,  Ohio,  ii.  696 ;  26  OWo  St.  595. 

98.  Loss  of  Goods  —  Presumption.  The  delivery  of  goods  to  a  car- 
rier and  their  loss  make  out  a  prima  facie  case  for  the  owner.  Little  v. 
B.  B.  Co.  Maine,  iv.  136;  66  Maine,  239.  Mack  v.  Transportation  Co. 
Wis.  xiv.  638 ;  55  Wis.  819.     The  E.  M.  Norton,  U.  S.  C.  C.  xv.  706. 

94.  Machinery — Presumption.  The  presumption  of  negligence  on 
the  part  of  the  common  carrier  is  confined  to  cases  in  which  the  accident 
results  from  defective  track,  cars,  machinery,  or  motive  power  of  the 
carrier.     B.  R.  Co.  v.  Gibson,  Penn.  xi.  448 ;  96  Penn.  St.  88. 

95.  Jbid. — Jbid.  Proof  of  any  injury  to  a  passenger  from  the  breaking 
and  giving  away,  or  improper  working  of  the  vehicle,  or  any  machinery 
or  appliances  employed  in  carrying  the  passenger,  makes  a  prima  facie 
case  of  negligence  against  the  carrier.  Wilson  v.  B.  B.  Co.  Minn.  ix. 
146 ;  26  Minn.  278. 

96.  Ibid.  —  Servants.  As  to  the  negligence  of  a  carrier  in  transport- 
ing goods  there  is  no  distinction  between  loss  by  means  of  defectivB 
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machineiy  and  negligence  of  the  carrier's  serrantt.    £ioer  Packet  Co.  v. 
Me  Cod,  Ind.  xiv.  685. 

97.  Performance.  A  caiTier  cannot  be  held  in  an  action  for  negligence 
for  that  which,  practically,  he  cannot  do,  as  a  matter  of  possibility,  m.  R. 
Co.  T.  Bwrrowe,  Mich.  i.  86 ;  S3  Mich.  6. 

98.  Proximate  Dcunage.  A  carrier  is  not  liable  in  negligence  or  tort 
for  injury  resulting  from  the  delivery  of  empty  casks,  the  use  of  which, 
instead  of  such  as  should  haye  been  delivered,  caused  damage.  CWt- 
ningham  v.  R.  R.  Co.  Ct.  of  Appeal,  xvii.  319. 

99.  ScJ4  —  Vesting  of  Tide.  The  shipper  of  the  machinery,  under  con- 
tract to  erect  a  building  for  the  consignees,  and  furnish  it  with  machin- 
ery, for  a  gross  sum,  may  maintain  an  action  against  the  carrier  for  in- 
jories  done  to  the  machinery  while  in  transit.  Rou  v.  R.  R.  Co.  Vu  v. 
409 ;  49  Vt.  364. 

100.  Negligence  qf  Shipper.  Injury  to  machinery  from  its  negligent 
blocking  on  a  car  by  the  shipper  is  not  chargeable  to  the  carrier,  Uiough 
bis  agents  saw  that  the  fastenings  were  defective.     Ibid. 

101.  Unloading  —  Owner  assuming  Direction.  A  common  carrier  is 
not  responsible  for  damages  to  goods  occasioned  by  defects  in  the  means 
employed  to  unload,  where  the  owner  took  part  in  unloading,  and  fur- 
nished the  means  to  do  so.  Loveland  \.  Burke,  Mass.  L  524.  See 
Patten  v.  Johnson,  Mass.  xii.  142 ;  130  Mass.  297. 

102.  Sunday  Passenger  —  Contributory  Negligence.  A  Sunday  excur- 
sionist can  recover  for  the  negligence  of  the  carrier  on  that  day.  Opsahl 
T.  Judd,  Minn.  xv.  504. 

103.  Temporary  Lou  of  Goods  —  Statutory  Liability.  Where  goods 
have  been  temporarily  lost  by  a  carrier  he  will  not  be  liable  for  more 
than  the  statutory  liability,  where  no  statement  of  value  has  been  made. 
MUier  V.  Braseh,  Ct.  of  Appeal,  xv.  414. 

104.  Vis  My  or  —  Nature  ofPreight.  A  common  carrier,  the  owner 
of  a  general  ship,  is  not  liable  for  an  injury  to  the  thing  conveyed  pro- 

°  daced  by  the  act  of  God,  the  inherent  nature  of  the  thmg  conveyed,  or  a 
combination  of  both  of  these  causes.  Nugent  v.  Smith,  Ct.  of  Appeal,  ii. 
594 ;  Mynard  v.  R.  R.  Co.  N.  Y.  v.  149;  71  N.  Y.  180. 

105.  Jbid.  —  Fire  —  Unusual  Storm.  A  sudden  tornado,  in  a  region 
where  tornadoes  are  usually  unknown,  by  which  a  fire  is  carried  into 
a  town  and  the  town  destroyed,  is  an  act  of  God  exempting  a  carrier. 
R.  R.  Co.  v.  Fries,  Penn.  vi.  151 ;  87  Penn.  St  234. 

106.  Freight.     The  lien  of  a  carrier  for  freight  charges  depends  on  X.  Li«D. 
the  contract  made  with  reference  to  the  transportation  of  the  goods. 
Marsh  V.  R.  R.  Co.  U.  S.  0.  C.  xiiL  260. 

OBMBTBBT. 

Burial  Rights  —  Certificate,  A  receipt  for  payment  of  a  cemetery 
plot  is  not  a  conveyance,  but  a  certificate  of  the  purchaser's  rights  in  the 
plot,  and  these  are  subject  to  the  regulation'!  of  the  cemetery  associa- 
tion.    Coppers  y.  Trustees,  etc  N.  Y.  ix.  760. 

CHR-nORAEI. 

1.  Discr^ionary  Power.  Certiorari  is  not  granted  as  a  matter  of  right ; 
the  application  for  it  id  addressed  to  the  discretionary  power  of  the 
court      Wilson  v.  Griffin,  Tex.  xiiL  222.  * 

2.  Assessment  —  Errors.  Error  made  by  assessors  in  laying  assess- 
ments for  benefits  must  be  reviewed  and  corrected  by  certiorari.  Ken- 
nedy T.  CUy  of  Troy,  N.  Y.  viii.  216 ;  77  N.  Y.  493. 

3.  Ibid,  —  To  CUy  or  Board.  The  writ  will  not  lie  to  the  corporation 
of  the  city  of  New  York  to  correct  alleged  errors  of  assessment ;  it  should 
be  directed  to  the  board  having  the  matter  in  charge  at  the  time  it  issues. 
Bobbins  v.  Mayor,  N.  Y.  ix.  251. 
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4.  Ibid.  —  Laches.  Where  certiorari  is  allowed  to  review  assessment 
proceediugs,  ou  objections  available  in  ejectment,  delay  in  the  prosecution 
is  not  cause  for  dismissal  on  the  hearing.  WinanU  v.  Jersey  City,  N.  J. 
xi.  270;  13  Vroom,  305. 

5.  Cdurl-Martial.  Certiorari  to  the  supreme  court  will  not  lie  to  a 
judgment  of  a  court-martial  which  is  one  of  acquittal,  or  one  equivalent 
to  an  acquittal.     State  v.  Plume,  N.  J.  xiv.  24 ;  15  Vroom,  362. 

6.  Evidence.  Evidence  other  than  that  of  the  inferior  tribunal  cannot 
be  heard  on  a  writ  of  certiorari.     MiUer  v.  School  Trutteei,  III.  vL  392. 

7.  Jurisdiction.  Certiorari  is  the  appropriate  remedy  to  set  aside  the 
judgment  of  an  inferior  court  where  it  had  no  jurisdiction,  and  there  is  no 
appeal.  Clark  v.  Jack,  AU.  vi.  391 ;  60  Ala.  271  ;  56  lb.  viii.  584.  Jb 
parte  Childt,  S.  C.  x.  284;  12  S.  C.  111.  MOer  v.  School  Trustees, 
111.  vi.  392. 

8.  Justice's  Judgment  —  By  Default  —  Defective  Service.  ■  A  justice's 
judgment  by  default  will  be  set  aside  when  the  summons  which  should 
have  been  served  personally  or  by  leaving  a  copy  "  at  his  usual  place  of 
abode,  in  the  presence  of  some  persons,"  was  returned  "  served  by  leav- 
ing a  copy  with  the  wife  of  defendant."     Horn  v.  Baker,  Del.  iv.  611. 

9.  Jbid.  —  Record.  No  presumption  will  be  made  in  favor  of  a  jus 
tioe's  record  which  does  not  show  that  he  heard  the  allegations  and  the 
proofs  as  required  by  statute.     Broadaway  v.  Sarde,  Del.  iv.  676. 

10.  Ministerial  Acts.  Certiorari  does  not  issue  to  review  ministerial 
acts.     Bixler  v.  Supervisors,  Cal.  xiii.  551 ;  59  Cal.  698. 

11.  To  Ministerial  Act  of  Town  Officers.  The  writ  will  not  lie  to  se- 
lectmen making  a  drain,  no  judicial  authority  being  bestowed  in  the  stat- 
ute, as  the  selectmen  were  acting  ministerially  only.  Locke  v.  Lexington, 
Mass.  iv.  1 ;  122  Mass.  290. 

12.  To  review  Order.  The  writ  will  not  lie  to  obtain  a  review  of  an 
intermediate  order  or  ruling  made  in  a  criminal  case.  In  re  Kate  Noonan, 
Minn.  iv.  433  ;  24  Minn.  124. 

13.  Stay  —  Proceedings  taken.  A  common  law  certiorari  stays  all 
proceedings  below  from  the  time  of  service,  unless  the  judgment  or  order 
has  begun  to  be  executed.      Oswego  v.  People,  IlL  xii.  587. 

14.  Validity  of  Statute — Appeal.  Certiorari  b  the  proper  remedy 
to  test  the  constitutionality  of  a  statute,  where  there  is  no  appeal.  Ray- 
nor  V.  State,  Md.  ix.  512. 

15.  Statute  repealed.  The  writ  should  not  be  issued  for  the  purpose 
of  annulling  proceedings  had  under  an  extinct  statute.  Lamb  v.  Schot- 
tier,  Cal.  ix.  710 ;  54  Cal.  819. 

16.  Transcript — Sufficiency.  In  certiorari  to  the  judgment  of  a  mag- 
istrate, it  is  sufficient  that  his  transcript  sets  forth  in  substance  all  that 
is  necessary  to  give  him  jurisdiction.  Maxwell  v.  Perkins,  Penn.  x.  185 ; 
8  W.  N.  C.  30. 

OHAMPBRTY. 

1.  Legislative  Adoption  of  the  Common  Law.  An  act  of  the  legisla- 
ture of  a  state  adopting  the  common  law,  with  only  the  usual  qualifica- 
tions contained  in  such  acts,  adopts  the  common  law  in  regard  to  cham- 
perty. Duke  V.  Harper,  Mo.  v.  624;  66  Mo.  51. 
,  2.  Appeal  of  Judgment  —  Fee  —  Attorney  to  be  responsible.  An  agree- 
ment with  a  client  that  the  attorney  would  pay  any  judgment  on  appeal 
if  it  was  taken,  and  a  fee  paid  for  conducting  the  appeal,  is  champertous. 
Aefye  V.  Banna,  Iowa,  vii.  717 ;  47  Iowa,  264. 

8.  Deed  of  Trust — Champertous  Deed  of  Trust — Purchaser.  See 
Fenner  v.  Robinson,  Tenn.  i.  471. 

4.  As  Defence.  A  champertous  contract  is  void ;  but  the  pluntiff  in 
an  action  cannot  be  defeated  by  proof  tliat  he  has  made  a  champertous 
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contract  with  his  attorney  for  his  servioes  in  the  action.     Courtright  y. 
BuTTU,  U.  S.  C.  C.  xiii.  261. 

5.  Enforcing  Meeeution.    A  oootract  to  place  in  the  hands  of  a  cer-  ^ 
tain  person  an  execution,  he  to  pay  all  costs,  fees,  etc.,  attendant  upon  the 
collection  thereof,  and  return  to  the  owner  one  half  the  amount  collected, 

is  cliampertons  and  cannot  be  enforced.    Meei  v.  Dewberry,  Gra.  ii.  659. 

6.  Nevf  Jersey.  The  law  of  maintenance  and  champerty  does  not  pre* 
Tail  in  New  Jersey.     Schomp  t.  Scheiti,  N.  J.  vii.  22 ;  11  Vroom,  195. 

7.  Portion  of  Recovery  for  Servieet.  A  contract  is  not  champertous 
in  which  attorneys  at  law  agree  to  receive,  as  a  compensation  for  their 
lenrices  as  such,  a  portion  of  the  property  in  controrersy.  Jhtie  v.  Hat' 
per.  Mo.  V.  624 ;  66  Mo.  51.  McPherson  v.  Cox,  S.  C.  U.  S.  vi.  129; 
96  U.  S.  404.     Maybin  v.  Raymond,  U.  S.  C.  C.  4  Am.  L.  T.  R.  21. 

8.  Ibid.  Semble,  that  an  agreement  between  solicitor  and  client  that 
the  former,  if  successful,  shall  receiTe  a  tenth  of  the  property  to  he  re- 
covered  for  the  clients  is  champertous.  Jn  re  Attomey't  and  Solieitor't 
Jet,  1873,  Chan.  Div.  i.  622 ;  L.  B.  1  Chan.  Div.  573. 

OHATTQL  MOBTGAGBS. 

I.  Gewerai.  Mattkrs.  VL  Stock  op  Goods. 

II.  FiUKO.  VII.  Libs. 

IlL  l>E8CBiPTioir.  VIII.  Title  aud  Possessioh. 

IV.  MoBTOASBABLa   PbOPEBTT.  IX.  FoBBCLOSDKB  AKD   SaLB. 

V.  Apteb-Acqdwbd  Pbopbbtt.  X.  Equity  or  Bbdbiiftiom. 

1.  Acknowledgment  before  Justice.    The  justice  taking  acknowledgment  I.  General  Hat- 
of  the  mortgage,  under  the  statute,  must  state  in  his  docket,  "  entered  ten- 

by  me."  to  validate  it     KopUn  v.  Anderson,  111.  vi.  393;  88  III.  120. 

2.  Bill  of  Sale.  A  bill  of  sale  executed  to  secure  the  payment,  at  a 
future  day,  of  a  sum  of  money  is,  in  legal  effect,  a  mortgage.  Blodgett 
v.  Blodgea,  Vt.  i.  490  ;  48  Vt.  82. 

8.  Chattels  in  Certain  Oases  —  Statute.  A  l^slative  declaration  that 
certain  property  shall  be  deemed  "  personal  chattels  "  in  certain  specified 
cases  will  not  make  that  property  "  personal  assets  "  generally.  Mevx  v. 
Jaedbt,  H.  of  L.  i.  169 ;  7  L.  R  App.  Cas.  481. 

4.  Conditional  Sale  —  Forfeiture.  An  agreement  to  transfer  a  busi- 
ness and  its  stock  for  a  sum  certain,  payable  in  instalments,  without  for- 
feiture for  non-payment,  is  a  mortgage,  not  a  conditional  sale.  Bragel- 
man  v.  Dane,  N.  Y.  iii.  549  ;  69  N.  Y.  69. 

5.  Contract  —  Farm  and  Farm  Products.  A  contract  reciting  a  mort- 
gage on  real  property  and  a  chattel  mortgage,  and  providing  for  a  sale  of 
the  crops  then  harvested  or  growing,  or  thereafter  to  be  raised,  and  the 
avails  of  the  farm  and  stock,  except  the  expense  of  raising  them,  and  of 
carrying  on  the  farm,  to  be  applied  on  the  mortgages,  is  not  a  chattel 
mortgage.    Haynes  v.  Ledyard,  Mich.  i.  253;  88  Mich.  319. 

6.  Ibid.  —  Foal.  A  writing  containing  the  words,  "  Colt  holden  for 
payment,"  under  an  agreement  for  the  serving  of  a  mare,  creates  a  con- 
tract in  the  nature  of  a  mortgage.     Sawyer  v.  Gerrish,  Maine,  x.  267. 

7.  Ibid.  —  Sunday  Contract.  A  bill  of  sale  made  on  Sunday  is  not 
void.     Fitzgerald  v.  Andrews,  Neb.  xvii.  809. 

8.  Ititrepretenting  Debt.  A  misrepresentation  of  the  amount  of  the 
debt  secured  will  not  invalidate  the  mortgage,  if  not  made  in  fraud  of 
creditors.  JIfanor  v.  Sheehan,  Minn.  xvi.  401.  Per  contra,  Wallach  v. 
Wylie,  Kan.  xv.  145;  28  Kan.  188. 

9.  Place  of  Payment  —  After  Maturity.  The  parties,  when  no  place 
of  pajrment  is  fixed,  may  determine  that  subsequent  to  the  maturity  of 
the  debt     Baxter  v.  Spencer,  Mich.  L  221 ;  33  Mich.  325. 

10.  Residence  —  RecitaL  A  recital  of  residence  in  the  mortgage  is 
not  coDclosiTe.     Stewart  v.  Piatt,  8.  C.  U.  S.  ix.  65 ;  101  U.  S.  781. 
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11.  Sale  of  Ohattels  hy  Agent —  Trotter.  An  agent  who  sdh  xaatU 
gaged  chattels  ia  hostility  to  the  mortgagee,  paying  the  money  to  the  mort- 
gagor, is  liable  in  trover  to  hina.  MUmiglmey  r.  MeffemoH,  N.  Y.  zL  all ; 
9  Abb.  N.  C.  408. 

12.  Vie  by  Mortgagee — Aeeouating.  For  chattels  sold  or  used  l>y 
the  mortgagee  the  only  remedy  u  by  an  aocoanting.  Mowry  t.  Bank, 
Wis.  xiii.  416. 

13.  Usurious  Note.  Where  a  chattel  mortgage  on  its  face  and  by  it* 
terms  is  given  to  secure  a  asurious  note,  but  the  note  secured  by  it  ex- 
presses a  legal  rate  of  interest,  the  mortgMe  is  only  apparently  and  not 
in  fact  usurious,  and,  therefore,  is  valid.  Ward  v.  Anderberg,  Minn.  xviL 
154. 

14.  Value  of  Property  —  Bankruptey.  The  mortgagee  of  bonds  taken 
as  collateral  secnrity  at  less  than  the  price  of  the  bonds  may  prove  in 
bankruptcy  the  foil  value  of  the  secmity.  Jk  re  £vn  Go.  Ct.  of  Appeal, 
Ui.  71 :  L.  R.  3  Chan.  Div.  43. 

II.  Filing.  15.  Filing  Fees  not  paid.    The  security  of  a  mortgage  is  not  invali- 

dated by  the  failure  to  pay  fees  for  filing.  People  v.  Bristol,  Mich.  iiL 
196  ;  35  Mich.  28. 

16.  Bankruptey.  Unless  the  instrument  is  filed  before  default  posses- 
sion must  be  fully  taken  to  shut  out  the  trustee  in  bankruptcy.  Re 
Henley;  Ex  parte  Fletcher,  Ct.  of  Appeal,  iv.  282 ;  25  Week.  Kep.  No.  29. 

17.  Ibid.  An  assignee  in  bankruptcy  cannot  hold  the  property  when 
the  mortgage  is  void  as  against  subsequent  creditors  and  others  by  rea- 
son of  a  failure  to  file  it.  Stewart  v.  Piatt,  S.  C.  U.  S.  ix.  65 ;  101  U. 
S.  731. 

18.  Of  Partnership  —  Residence.  A  mortgage  of  property  of  a  firm, 
under  the  statute,  must  be  filed  in  the  city  or  town  in  which  the  partnei's, 
severally,  reside.    3id. 

19.  Piaee  of  Property.  A  record  in  one  place  of  a  mortgage  of  per- 
sonal property  situated  and  used  in  another  place  is  an  anomaly.  Peate 
T.  Odenkirchen,  Conn.  i.  91 ;  42  Conn.  418. 

20.  Possession.  The  mortgage,  as  between  the  parties  to  it,  is  not 
void  for  want  of  immediate  possession  or  filing.  Waite  v.  Matthews,  Mich. 
XV.  792. 

21.  Refiling  —  Creditors.  A  mortgage  protecting  creditors,  unleaa 
there  was  an  affidavit  made  and  a  new  filing  within  thirty  days,  yearly, 
was  not  intended  to  protect  credits  given  within  the  limitation.  Frank  v. 
Playter,  Mo.  xiii.  19 ;  73  Ma  672. 

22.  Ibid.  —  Junior  Mortgagees.  Mortgagees  who  claim  aguinst  a  prior 
mortgage  on  the  ground  of  a  failure  to  refile  must  show  that  they  are 
mortgagees  in  good  faith.  Ransum  v.  Schmela,  Neb.  xv.  19 ;  18  Neb. 
72. 

III.  Descrip-  23.  Suffideney  —  Notice.     When  the  description  is  correct,  but  fails 
•'»"•                 to  identify  the  property,  a  subsequent  purchaser  or  incumbrancer  is  bound 

to  make  reasonable  inquiry.  Tant  v.  Harvey,  Iowa,  xi.  468  ;  55  Iowa, 
421. 

24.  Ibid.  —  Supplying  OmitUd  Word.  In  an  intended  mortgage  for 
crops,  in  these  words :  "  All  the  cut  and  growing  and  having  grown"  on 
certain  described  land,  the  word  "  orope "  will  not  be  supplied.  The 
description  is  fatally  defective.     Clny  v.  Currier,  Iowa,  xvii.  688. 

26.  Defect  —  Description -.—Cure.  Upon  possession  of  the  goods,  a 
defect  in  the  description  of  the  property  is  cured.  Bank  v.  Sargent,  Kan. 
vL  583 ;  20  Kan.  576. 

26.  Ibid.  —  Animal.  An  animal  is  suffioiratly  described  in  the 
mortgage  as  "  one  black  mule  about  eight  years  old."  Connelly  v.  Spra- 
gins,  Ala.  xiii.  651 ;  66  Ala.  258. 

27  "  Groceries."     In  a  mortgage  of  "  groceries,"  shovels,  pails,  \ma- 
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keto,  et43.,  kept  in  a  village  or  oonntry  grocery  store  are  not  incloded. 
FUt<Aer  v.  P&w«n,  Mass.  xiL  238 ;  181  Mass.  383. 

88.  Stocii  and  Cfropt.  A  chattel  mortgage  describing  the  property 
as  "  all  the  crops  raised  by  the  mortgagor  in  any  part  of  Jones  County 
for  the  term  of  three  years,  and  all  other  stock,  cows,  horses,  and  hogs 
that  may  be  either  bought  or  raised  and  belonging  to  the  mortgagor 
daring  the  said  three  years,"  is  sufficiently  definite.  Mmr  v.  Blake,  lows, 
xiL  176;  57  Iowa,  662. 

29.  Logt  and  Lumber.  A  mortgage  of  logs  and  lumber  in  a  river  is 
soffioiently  definite  when  it  describes  them  as  at  a  certain  point,  con- 
taining a  definite  number  oC  feet,  and  having  a  certain  mark.  Bank  ▼. 
HeLaugUin,  U.  S.  C.  C.  ix.  773. 

SO.  Oropt.  A  mortgage  or  assignment  of  a  crop  not  yet  planted,  or 
planted  and  not  matured,  if  made  in  the  form  and  on  the  consideration 
prescribed  by  §  1858,  R.  C,  has  the  force  and  effect  of  a  mortgage  or 
assignment  of  personal  cbattels  in  actual  or  potential  existence.  Abra- 
ham V.  Carter,  Ala.  ii.  97  ;  53  Ala.  8. 

81.  Fixtures  —  LeatehoiUL  Chattels,  whether  attached  before  or  after 
a  mortgage,  are  part  of  the  leasehold  interest  and  can  be  mortgaged. 
Meux  V.  Jaeoh»,  H.  of  Lords,  L  169;  L.  R.  7  App.  Cas.  481. 

32.  Good-  Will.  The  good-will  of  a  business  carried  on  by  the  mort- 
gagor on  premises  which,  together  with  the  machinery  and  fixtures,  are 
mortgaged,  forms  part  of  the  security  of  the  mortgagee.  A  fortiori,  after 
the  mortgagor  has  died.  PUe  v.  Pile,  Vice  Chancellor's  Court,  iii.  78 ; 
L.  R.  8  Chan.  Div.  36. 

83.  Sharei  in  Oorporatioa.  Shares  in  a  corporation  may  be  the  sub- 
ject of  a  chattel  mortgage.     Manus  v.  Bank,  Ind.  xii.  75  ;  78  Ind.  248. 

84.  Jiule  ttated.  The  rule  at  law  and  in  equity  stated  as  to  rights  of 
a  mortgagee  of  personal  property  in  which  the  mortgagor  had  no  interest, 
actual  or  potential,  at  the  date  of  his  mortgage.  See  Parker  v.  Jaeobe, 
S.  C.  xi.  685;  14  S.  C.  112.  See  Mtir  v.  Bake,  Iowa,  xii.  176;  57 
Iowa,  662.    Looker  v.  PeeheeU,  N.  J.  i.  260;  38  N.  J.  L.  258. 

35.  FoaL  A  foal  b  covered  by  the  morteage.  Kellogg  v.  Lovely, 
Mich.  xii.  83  ;  46  Mich.  181.  See  Thorpe  v.  Oowlet,  Iowa,  xL  193  ;  55 
Iowa,  408. 

86.  Household  Furniture.  A  mortgage  of  furniture  in  a  dwelling- 
house,  aifd  of  that  afterward  to  be  purchased,  is  good  only  as  to  that 
owneti  at  the  time  of  making  the  mortgage.  Griffith  v.  Douglass,  'Maine, 
xiv.  494 :  73  Maine,  532. 

87.  3id.  —  iUentioH  —  Parol  Evidence.  The  intention  that  after-ac- 
quired property  should  be  included  must  clearly  and  expressly  appear  in 
the  instrument  itself.  The  omission  cannot  be  cured  by  parol  evidence. 
Montgomery  v.  Chase,  Minn.  xv.  375  ;  80  Minn.  132. 

38.  Ma^inery.  After-aequired  machinery  may  be  included  in  the 
mortgage.    Leatham  v.  Amor,  Q.  B.  vi.  330 ;  87  L.  T.  R.  N.  S.  785. 

39.  Manufactured  Goods  —  Raw  Materials.  After-acquired  property 
manufactured  from  raw  material  may  be  included  in  the  mortgage.  Framle 
V.  Playter,  Mo.  xiii.  19;  73  Mo.  672. 

40.  Possession  taken.  After-acquired  property  included  in  the  mort- 
gage taken  into  possession  before  the  intervention  of  any  rights  of  third 
persons  is  held  under  a  valid  lien  by  operation  of  the  provision  of  the 
mortgage  in  regard  to  it.  Chase  v.  Denny,  Mass.  xii.  835  ;  180  Mass. 
5G6;  Cook  V.  OortheO,  R.  I.  4  Am.  L.  T.  R.  301. 

41.  Stock  of  Goods  —  Sale.  A  stock  of  goods  may  be  mortgaged,  and 
they  may  be  sold  in  the  eourse  of  business,  in  Michigan.  Wingler  v. 
SiUey,  Mich.  iii.  40;  85  Mich.  231.  Fisk  v.  Harshaw,  Wis.  vii.  606  ;  45 
Wis.  665.  Peiser  y.  Peiieola.  Tex.  viii.  408  ;  40  Tex.  638.  Scott  v.  Al- 
fred, Tex.  X.  58 ;  58  Tex.  382.  Fletcher  v.  Potters,  Mass.  xiL  288  ;  181 
Mass.  333.     See  Wilton  v.  Sullivan,  N.  H.  ix.  614 ;  58  N.  H.  260. 
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42.  PermUsion  to  MtU  —  AppliecUion  of  Proeeedi.  A  mortgage  which 
permits  the  mortgagor  to  sell  is  not  void  if  the  proceeds  are  required  to 
be  applied  to  the  mortgage  debt.  Braeketl  v.  Harvey,  N.  Y.  zvi.  468. 
Mohley  T.  LeUt,  lod.  vi.  U ;  61  Ind.  11.  See  WiUon  t.  SulUvtM,  N.  H. 
ix.  614;  58N.  H.  260. 

43.  Sale  on  Credit.  A  stipnlation  that  the  mortgagor  may  sell  on 
credit  will  not  render  the  mortgage  void  where  the  mortgagee  is  to  re- 
ceive and  apply  the  notes  taken  on  the  mortgage  debt  as  cash.  BraekeU 
V.  Harvey,  N.  Y.  xvi.  468. 

VU.  Lien.  ^^'  -AstigntneTit  for  Oreditort.      The  mortgage  is  not  avoided  by  an 

assignment  for   the   benefit  of  creditors,  if  taken  in  good  faith.      Van 
Patten  v.  Burr,  Iowa,  xi.  260 ;  55  Iowa,  224. 

45.  Fraudtdent  Aeiease  by  Senior  Mortgagee.  A  fraudulent  release  by 
a  senior  mortgagee  of  the  chattels  upon  which  his  lien  is  an  exclusive 
lien,  and  in  which  he  has  a  full  security,  will  deprive  him  of  his  claim  on 
the  remainder  of  the  property  as  against  a  junior  mortgagee.  Jordan  t. 
Bank,  Neb.  xiL  275  ;  11  Neb.  499. 

46.  Landlord'e  Lien.  A  mortgage  executed  before  a  lease  deprives 
the  landlord  of  his  lien.     Tliorpe  v.  Fowler,  Iowa,  xiii.  287  ;  57  Iowa,  541. 

47.  For  Machinery  —  Mortgage  on  Land.  A  mortgage  for  machin- 
ery purchased  for  a  mill,  if  removable  without  doing  material  injury  to 
the  structure,  is  prior  to  a  subsequent  land  mortgage.  Bank  v.  Mmort, 
Iowa,  ix.  110;  52  Iowa,  541. 

48.  Priority —  Two  Mortgagee.  Of  mortgages  simultaneously  made, 
that  which  it  was  agreed  should  have  priority  will  be  the  first  lien. 
Chadburn  v.  BahiUy,  Minn.  xii.  753;  28  Minn.  394.  Manor  y.Shee- 
han,  lb.  xvi.  401. 

49.  Verbal  Belease  —  Aeeignee.  A  verbal  release  of  the  lien  binds 
subsequent  assignees  with  notice.  Black  v.  Howtl,  Iowa,  xiii.  201 ;  56 
Iowa,  630. 

VIII.  Title  and       50.   Oontlructive  Posteteion.    A  constructive  possession  of  the  mort- 
PoMession.        gaged  property  is  not  sufilcient.     Steele  v.  Bmham,  N.  Y.  xi.  577 ;  84  N. 
Y.  684. 

51.  Default.  After  default  the  legal  title  to  the  property  is  in  the 
mortgagee.     Pea»e  v.  OdeTikirchen,  Conn.  i.  91 ;  42  Conn.  415. 

52.  Delivery —  htttrument.  When  the  mortgagee  has  the  actual  pos- 
session of  the  mortgage  and  the  mortgagor  has  the  instrument  for  which 
the  m6rtgage  was  given,  as  a  matter  of  evidence,  the  delivery  is  com- 
plete.    Hess  V.  Final,  Mich.  i.  176  ;  32  Mich.  515. 

58.  JEetoppeL  Under  covenants  of  ownership  and  warranty  the  mort- 
gagor b  estopped  to  deny  title.  Harvey  v.  Harvey,  B.  L  xv.  156 ;  18  B.  I. 
694. 

54.  Fraud.  Want  of  continued  change  in  possession  will  make  (he 
mortgage, /jrtma  facie,  fraudulent.  Bymes\.  Braley,  Minn.  vi.  688;  25 
Minn.  297.  Pease  v.  Odenkirchen,  Conn.  i.  91 ;  42  Conn.  415.  Per 
contra,  Ramum  v.  Schmela,  Neb.  xv.  19 ;  13  Neb.  72. 

55.  Fraudulent  Intent  Fraudulent  intent  of  the  mortgagor  will  not 
affect  the  instrument  in  the  hands  of  an  innocent  mortgagee.  Forepaugk 
T.  Pryor,  Minn.  xv.  113  ;  80  Minn.  85. 

56.  General  Assignee  —  Attacking  Mortgage  —  Filing.  A  general  as- 
signee cannot  assail  the  mortgage  for  lack  of  filing.  Shaw  v.  Glen,  N.  J. 
xvii.  409. 

57.  Interest  of  Mortgagee.  The  interest  of  a  mortgagee  is  that  of  a 
general  owner,  and  he  is  entitled  to  the  possession  unless  the  mortgagor 
reserves  it.     liobinton  v.  Fitch,  Ohio,  iii.  70 ;  26  Ohio  St.  659. 

58.  Mortgagee  intervening  in  Action  for  Possession.  A  mortgagee 
entitled  to  immediate  possession  can  intervene  in  an  action  by  a  third 
party  for  the  specific  property.     ITiompson  v.  Waterman,  Cal.  xv.  392. 
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59.  Notei  —  Possession  of  Note  Holder.  A  party  holding  one  of  a  se- 
ries of  notes  secured  bj  chattel  mortgage,  who  obtains  possession  of  the 
property  mortgaged,  holds  it  in  trust  for  the  owners  of  the  notes.  Beard 
T.  Westermann,  Ohio,  vii.  570 ;  82  Ohio  St.  29. 

60.  Purchaser  —  Notice.  A  purchaser  of  chattels  who  has  had  no- 
tice of  the  title  of  a  mortgagee  is  not  a  bo7ia  fide  purchaser  for  value. 
Peate  v.  OdeTtkirchen,  Conn.  i.  91  ;  42  Coon.  416. 

61.  Bemoval —  TUle  of  Mortgagee.  The  removal  of  the  property  with- 
out the  ooDseot  of  the  mort^gee  will  not  afiect  hb  title.     Ibid. 

62.  Rid.  —  Possession.  The  mortgagee  cannot  take  possession  until 
default,  though  the  goods  have  been  removed.     Ibid. 

63.  Right  of  Possession —  Terms.  A  bill  of  sale  or  chattel  mortgage, 
which  in  absolute  terms  conveys  the  entire  interest  of  the  seller  without 
reservation,  authorizes  the  vendee  or  mortgagee  to  take  possession  when- 
ever he  sees  fit  to  do  so.     FitzgercUd  v.  Andrews,  Neb.  xviL  309. 

64.  £ig/U  to  tue  Property.  In  a  chattel  mortgage,  where  the  right  to 
use  the  mortgaged  property  would  not  necessarily  imply  a  right  to  sell  or 
dispose  of  it,  permission  of  mortgagee  to  mortgagor  to  retain  possession 
of  the  mortgaged  goods  does  not  invalidate  the  mortgage.  MoUey  v. 
Letts,  Ind.  vi  13 ;  61  Ind.  11. 

65.  Security  —  Fraud.  Under  a  provision  for  possession  should  thd 
mortgagee  feel  insecure,  possession  may  be  taken  if  he  suspects  that  he 
has  been  overreached  in  the  valuation.  Bottford  v.  Murphy,  Mich.  xiiL 
838.     See  Werner  v.  Bergman,  Kan.  xiv.  721. 

66.  Slock  of  Goods  —  Identity  —  Possession.  When  a  stock  of  goods 
has  lost  its  identity  by  sales  and  purchases,  the  mortgagor  refusing  to 
designate  the  proper  goods,  possession  may  be  taken  of  any  of  the  stock. 
People  V.  Bristol,  Mich.  iii.  196;  35  Mich.  28.  Bank  v.  McLaughlin, 
U.  S.  C.  C.  X.  772. 

67.  Subsequent  Execution  -^  Priority.  The  vendee  in  a  bill  of  sale, 
which  is,  in  fact,  a  mortgage,  if  he  has  reduced  the  property  into  his  pos- 
session can  hold  it  as  against  a  subsequent  execution.  Fitzgerald  v. 
Andrews,  Neb.  xvii.  809. 

68.  Taking  Possession  on  Mortgagor's  Premises.  The  mortgagee  may 
take  possession  of  the  property  upon  the  premises  of  the  mortgagor,  after 
default,  and  carry  it  away,  if  he  can  do  so  without  committing  a  breach 
oi  the  peace.     Street  v.  Sinclair,  Ala.  xv.  168. 

69.  Condition  of  Sale  —  Breach  —  Price.  Upon  a  private  sale  under  IX.  Forados- 
a  mortgage  providing  for  a  sale  by  auction,  the  retail  market  price  must  °"  ■"*  ^•* 
be  credited.     Botsford  v.  Murphy,  Mich.  siii.  502. 

70.  Mortgage  —  Purchaser  —  Second  Mortgage.  An  animal  mort- 
gaged, with  others,  to  A.,  and  then  sold  to  B.,  and  the  other  animals 
then  mortgaged  to  C,  cannot,  upon  its  seizure  with  the  others  by  A.  and 
C  be  sold,  and  its  proceeds  included  in  the  surplus  paid  to  C.  A.  must 
account  to  B.     Leer.  Buck,  S.  C.  x.  412 ;  13  S.  C.  178. 

71.  Purchase  by  Mortgagee.  Purchase  by  the  mortgagee  of  a  chattel 
at  its  sale  may  l>e  treated  as  valid  by  the  mortgagor.  Bavenport  v.  Mc- 
Chesney,  N.  Y.  xiL  732  ;.86  N.  Y.  242.  GoodeU  v.  Dewey,  111.  xii.  525  ; 
100  111.  308. 

72.  Right  to  Foreclose — Power  of  Sale.  The  mortgagee  may  foreclose 
by  action.    Forepaugh  v.  Pryofr,  Minn.  xv.  118 ;  30  Minn.  35. 

73.  Sale  —  Notice.  A  sale  without  notice  to  the  mortgagor  is  void. 
Boyd  v.  Beaudin,  Wis.  xiiL  512. 

74  Equity  of  Redemption.     The  mortgagor  has  an  equity  of  redemp-  X.  Eqoitvot 
tion.     Gimue  v.  Ferguson,  Iowa,  xiii.  108.     Boyd  v.  Beaudin,  Wis.  xiiL  Redemption. 
512.    People  v.  Bristol,  Mich.  ilL  196  ;  35  Mich.  28.    Blodgett  v.  Blod- 
5«tt,  Vui.  490;  48  Vt,32. 
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OHATTBLS  BBAL. 

For  Hundreds  of  Tean.  A  lease  of  land  for  nine  hundred  and  ninety- 
nine  years  is  a  chattel  reaL  Flannerjf  v.  Rohrmoj/er,  CSonn.  iXv.  516 ;  49 
Conn.  27. 

OHINBSB  LABORERS. 

1.  (3»met»  Bendent  —  S/uppiuff  in  American  Vessel.  A  Chinese  la- 
borer who  has  acquired  the  right  of  residence  in  the  United  States  under 
the  treaty  with  China  does  not  lose  such  right  by  shipping  on  board  an 
American  vessel,  in  an  American  port,  as  one  of  the  crew  for  a  voyage 
to  a  foreign  port  and  back ;  nor  is  his  status  changed  by  the  fact  that  he 
is  permitted  by  the  captain  to  land  at  a  foreign  port  for  a  temporary 
period.     Jn  re  Ah  Tie,  U.  S.  C.  (X  ziv.  449. 

2.  Englisli-Bom  Subject  A  person,  who  u  a  laborer,  who  Is  Chinese 
by  race  though  born  a  subject  of  Great  Britain,  is  within  the  provisions  of 
the  act.     Jhre  Pong  Ah  Lung,  U.  8.  'C.  C.  xvL  577, 

CITIZENSHIP. 

1.  Chinese  —  Chinese  Treaty.  The  treaty  between  the  United  States 
and  China  did  not  confer  the  right  of  citisenship  opon  the  Chinese.  State 
V.  Ah  Chew,  Nev.  xii.  339 ;  16  Mev.  50. 

2.  Rights  —  Authority  of  State.  The  rights  which  a  person  has  as  a 
citizen  of  a  state  are  those  which  pertain  to  him  as  a  member  of  society, 
and  which  would  belong  to  him  if  his  state  were  not  one  of  the  United 
States.  Over  such  rights  the  state  has  the  usual  powers  belonging  to 
government.     j&»  re  Kinney,  U.  S.  C.  C.  vii.  712. 

CIVIL  DAMAGE  ACT. 

1.  Death.  A  recovery  for  damages  may  be  had  when  death  has  re- 
sulted from  the  injury  incurred  by  the  husband.  Mead  v.  Slratton,  N.  Y. 
xiii.  341 ;  87  N.  Y.  498.  Per  contra,  Dtms  v.  Justice,  Ohio,  vi.  818  ;  31 
Ohio  St.  359. 

2.  Language —  Conduct — Damages.  Threatening  language  or  vul> 
gar  conduct,  not  being  such  as  to  cause  actual  injury,  are  not  grounds  for 
damages.     Calloway  v.  Laydon,  Iowa,  viii.  382 ;  47  Iowa,  456. 

3.  Kind  of  Liquor.  Where  the  defendant  sells  ale,  wine,  or  beer  to 
one  who  is  already  intoxicated,  or  in  the  habit  of  becoming  intoxicated, 
he  is  liable  for  injuries  sustained  as  from  drunkenness  produced  by  any 
other  kind  of  intoxicating  liquors.  Jewett  v.  Waushura,  Iowa,  ii.  619 ; 
48  Iowa,  574. 

4.  Married  Woman  —  Date  of  Her  Title.  A  married  woman,  the 
owner  of  the  building,  when  she  has  knowledge  that  liquor  is  there  sold 

•  is  liable  though  she  acquired  title  to  the  property  before  the  passage  of  the 
act.     Mead  v.  Stratton,  N.  Y.  xUi.  841  ;  87  N.  Y.  493. 

5.  "  For  Patients  Use  "  —  Scde  to  Drunken  Physician.  Liability  under 
the  aot  will  not  be  avoided  by  selling  liquor  to  a  physician  of  intoxicated 
habits  upon  his  statement  that  he  wanted  it  for  «  patient  Boyd  \.  Watt, 
Ohio,  8  Am.  L.  T.  R.  424. 

6.  Proximate  Cause  —  Death  on  Railroad  Track.  For  death  by  a  pass- 
ing railway  train,  the  defendant,  the  intoxication  being  the  proximate  cause 
of  death,  is  liable.     Sehroeder  v.  Crawford,  III.  viii.  171. 

7.  Reqttest  of  Wife  sell,  A  request  forced  from  a  drunkard's  wife, 
with  the  liquor  seller's  knowledge,  to  sell  to  her  husband,  will  not  excuse 
the  sale.    Jiewett  v.  Waushura,  Iowa,  ii.  619  ;  48  Iowa,  574. 

8.  Jlfol  Sole  Cause.  There  is  full  liability  under  the  act  though  the 
defendant  is  not  the  sole  cause  of  the  habits  of  drunkenness  of  the  hus- 
band.    Jioyd  V.  Watt,  Ohio,  8  Am.  L.  T.  B.  524. 
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9.  Vsndor  to  Liquor  Setter.  Tfae  action  does  oot  lie  asainst  the  ven- 
dor to  the  liquor  seller  who  sold  to  the  husband.  Auh  v.  Murray,  Maine, 
iT.  198 :  66  Maine,  472. 

CIVIL  RIGHTS  ACT. 

1.  Comtruction.  The  Act  of  March  1, 1875,  is  a  penal  statute,  and 
should  be  constraed  strictly.     U.  S.  v.  Taylor,  U.  S.  C.  C.  x.  450. 

2.  md.^  Private  Infringementt  of  Bighti.  The  Act  of  April  9, 
1866,  was  intended  to  give  protection  against  legal  disabilities  and  legal 
impediments,  and  not  private  infringements  of  the  rights  secured,  through 
prejadice  or  otherwise,  when  the  laws  are  impartial  and  sufficient.  State 
T.  Dubuelet,  U.  S.  C.  C.  v.  201. 

8.  Colored  Schools.  Where  a  colored  school  is  set  apart,  and  is  rea- 
sonably accessible,  and  has  proper  teachers,  a  negro  child  must  attend 
that  school.     U.  S.  v.  Bunton,  U.  S.  C.  C.  xiii.  360. 

4.  OotutitutionaKly  of  First  and  Second  Sections  —  XIIM  and  XI  Vth 
Amendments.  The  first  and  second  sections  of  the  Act  passed  March  1, 
1875,  are  unconstitutional  enactments  as  applied  to  the  several  states,  not 
being  authorized  either  by  the  Xlllth  or  XlVth  Amendments  of  the 
Constitution.     The  Civil  Rights  Gases,  S.  C.  U.  S.  xvi.  609. 

5.  Constitutionality  of  Removal  Clause.  The  removal  clause  (§  641, 
Rev.  Stats.)  of  the  Civil  Bights  BUI  is  constitutional.  Strauder  v.  Wea 
Viryiniit,  S.  C.  U.  S.  ix.  425. 

6.  Ejecting  ifegro  from  Train.  An  action  in  damages  under  the 
Act  of  March  1,  1875,  the  cause  of  action  being  the  removal  of  a  negro 
woman,  having  a  first-class  ticket,  from  the  lames'  car  of  a  train,  is  de- 
murrable.    Smoot  V.  R.  R.  Co.  Ky.  xiv.  588. 

7.  Excluding  Colored  Child  from  Public  School.  A  schoolmaster  may 
exdnde  a  colored  boy  from  a  public  school  unless  he  does  so  on  account 
of  color  ;  claiming  to  act  under  some  authority  of  law  of  the  state.  U. 
S.  v.  Banton,  U.  8.  C.  C.  xiii.  860. 

8.  Penalty  —  Citizenship.  In  the  complaint  for  a  penalty  for  any 
violation  of  the  act  there  must  be  an  all^atiou  of  the  citizenship  of  the 
negro.  Lewis  v.  Hitchcock,  U.  S.  Dist.  Ct.  xiii.  299.  See  V.  S.  v.  7btf> 
for,  U.  S.  C.  C.  X.  460. 

OLUBS. 

1.  Expulsion  —  Notice  of  Hearing  —  Injunction.  An  injunction  will 
issue  to  prevent  expulsion  from  a  club  when  sufficient  notice  has  not 
been  given  of  a  hearing  of  the  accusations.  Fisher  v.  Keane,  Chan.  Div. 
Ix.  29 ;  41  L.  T.  R.  N.  S.  335. 

2.  Liability — Representation  of  Director.  That  a  director  of  a  club 
has  stated  to  a  dealer  that  its  steward  was  buying  for  the  club  will  not 
bind  it.    .Sice  v.  Peninsular  Club,  Mich.  xvii.  753. 

COLLISIONS. 

1.  At  Anchor.  A  vessel  at  anchor,  with  proper  lights  out,  does  not  con- 
Mbute  to  loss  by  collision.  HfcCloskey  v.  Steamship  Achilles,  U.  S.  C.  C. 
iv.  676. 

2.  Canal  Boat  —  Crowded  Dock.  A  canal  boat  in  a  crowded  dock 
oat  of  which  a  large  steamship  hacks  is  not  in  fault  in  a  collision  when 
she  is  properly  fastened.  The  Nevada  v.  Quick,  S.  C.  U.  S.  xv.  65  ;  106 
U.  S.  154. 

8.  Critiral  Situation  produred.  A  ves-iel  which  produces  a  critical  sit- 
uation, whf-re  an  incurable  error  of  ju'lffm^nt  may  be  expected,  is  liable 
io  collision.     Dougherty  v.  The  Frnncmia.  U.  S.  C.  C.  xv.  422. 

4.  •  Crossing  Bows  of  Ship  ovrrtnlren.     An  overtaking  ship  crossing  the 
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bows  of  a  vessel  is  in  fault  in  collision.     The  Seaton,  Adm.  IMv.  xviL 
676. 

5.  Damage*  —  Apportionment  —  AU  Partiet  in  Court.  Where  all  the 
parties  are  before  it  the  court  may  divide  the  damages  as  though  there 
had  been  but  one  libel  for  vessel  and  cargo.  Davit  v.  77ie  JSleanora, 
U.  S.  C.  C.  viii.  810  ;  7  Blatch.  88. 

6.  Ibid.  —  Appraisement  —  Rule.  Damages  in  collision  cannot  exceed 
the  value  of  the  offending  vessel  and  pending  freight.  The  Virginia 
Ekrman  v.  Ourtie,  S.  C.  U.  S.  vi.  161.  See  Thomauen  v.  Whitwell, 
U.  S.  C.  C.  xiv.  482. 

7.  Jbid.  —  Englith  Rule.  The  vessel  must  be  appraised  after  the  col- 
lisiou  to  fix  the  amount  of  the  stipulation  ;  the  English  mle  of  taking 
the  value  immediately  before  a  collision  is  not  followed  here.  Steam- 
$hip  Co.  V.  Mount,  S.  C.  U.  S.  xi.  281 ;  103  U.  S.  23. 

8.  3id.  —  Jbid.  —  Foreign  Vessel*  —  Foreign  Statute.  In  the  case  of 
a  collision  at  sea  between  a  Norwegian  vessel  and  a  British  steamship,  no 
law  of  either  country  being  proved  as  a  fact,  the  case  must  be  governed 
by  the  provisions  of  the  statute  of  the  United  States  as  to  the  extent  of 
the  liability  of  the  owners  of  the  offending  vessel.  Thomassen  v.  WhiU 
weU,  U.S.  C.  C.xiv.482. 

9.  Ibid.  —  Ibid.  —  Value  of  Vessel.  The  measure  of  damages  for  a 
vessel  sunk  in  a  collision  is  the  price  a  prudent  owner,  willing  but  not 
compelled  to  sell,  would  reasonably  expect  to  get  at  public  or  private 
sale  for  the  vessel.  McCloskey  v.  Steamship  Achilles,  U.  S.  C.  C.  iv. 
676. 

10.  Ibid.  —  Death.  A  recovery  can  be  had  for  death  caused  in  a  ool- 
lision.     -Ec  parte  Gordon,  S.  C.  U.  S.  xiii.  417  ;  104  U.  S.  516. 

11.  Ibid.  —  Net  Freight.  The  net  freight  for  the  unexpired  time  of 
a  definite  charter  is  assessable  as  damages.  The  Freddie  L.  Porter, 
U.  S.  C.  C.  xii.  449. 

12.  Ibid.  —  Half  Damages  to  Steamship.  Half  damages  will  not  be 
given  to  a  steamship  unless  it  is  shown  that  she  was  without  fault  in  the 
collision  with  a  sailkig  vessel.  Cain  v.  The  Roman,  U.  S.  C.  C.  xiv. 
647. 

13.  Ibid.  —  Insurance  —  Deduction  of  Insurance  Money  —  Right  to 
sue.     See  Steamboat  Potomac  v.  Cannon,  S.  C.  U.  S.  xiii.  769. 

14.  Rnd.  —  Mutual  Fault  —  Costs.  Both  parties  at  fault,  the  damage 
must  be  apportioned  and  the  costs  divided  equally.  Kirk  v.  I%e  Osseo, 
U.  S.  C.  C.  viii.  328 ;  16  Blatch.  537. 

16.  Ibid. — Profits.  In  collision  damages  for  the  use  of  the  vessel 
may  be  allowed,  and  if  she  is  adapted  for  a  particular  business,  and  has 
a  charter  which  she  must  fill,  the  average  of  her  profits  for  the  season 
may  be  taken  as  a  standard  of  damages.  Steamboat  Potomac  v.  Cannon, 
S.  C.  U.  S.  xiii.  769 ;  105  U.  S.  630. 

16.  Ibid.  —  Raising  Vessel.  It  is  not  incumbent  in  collision  to  ex- 
pend money  in  raising  a  sunken  vessel.  Dougherty  v.  The  FVanconia, 
U.  S.  C.  C.  XV.  422. 

17.  Foreign  Ship  —  Wage*.  Against  a  foreign  ship,  there  being  no 
effective  remedy  except  against  her,  the  injured  vessel  is  entitled  to  pri- 
ority above  wages  earned  after  the  collision.  The  Win,  Ct.  of  Appeal, 
xvi.  639. 

18.  Government  Vessel  for  Mails  and  Pastenger*.  A  vessel  under 
charter  to  a  foreign  government  for  carrying  mails  and  passengers  can 
be  libelled  in  collision.     Uie  Parlement  Beige,  Adm.  Div.  vii.  640. 

19.  Lookout  —  Sickness  of  Crew.  Where  a  vessel  left  port  with  a 
sufAcient  crew,  but  On  the  voyage  the  captain  and  crew,  with  the  excep- 
tion of  one  ofiRcer,  fell  sick,  so  that  there  was  no  lookout,  and  a  collision 
occurred  which  would  not  have  happened  had  there  been  a  man  on  the 
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lookout,  it  was  a  case  of  inevitable  accident.     Brauer  v.  The  Southern 
Home,  U.  S.  C.  C.  viii.  889 ;  16  Blatch.  447. 

20.  Ibid.  —  Steamship  —  JSailing  VesseL  Where  a  barqae  and  a  steam- 
ship came  into  collision  on  the  high  seas  and  the  evidence  showed  that 
the  barque,  seeing  the  steamship  about  a  mile  off,  had  held  steadily  on 
her  course,  and  carried  the  proper  lights,  and  that  the  steamship  had  had 
a  lookout  on  her  bridge  only,  and  did  not  see  the  barque,  and  was  run- 
ning  eleven  knots  on  a  night  upon  which  occasional  rains  with  mist  might 
be  expected  ;  the  steamship  was  entirely  in  fault  and  should  bear  the  full 
loss.     The  Luna  v.  ITie  BelgetOand,  U.  S.  C.  C.  xii.  588. 

21.  Ibid.  —  Rid.  —  Crowded  Dock — Towage.  If  towage  is  necessary 
to  extricate  a  large  steamship  from  a  crowded  slip  or  harbor  without 
injury  to  other  vessels  it  should  be  employed.  The  Nevada  v.  Quick, 
S.  C.  U.  S.  XV.  65 ;  106  U.  S.  154. 

22.  Jbid.  —  Steamship  backing  out  of  Dock.  A  largo  steamship  in 
backing  out  of  a  crowded  dock  must  have  a  lookout  at  the  stern  to  ob- 
serve any  danger  her  movements  may  cause.     Ibid. 

23.  Ibid.  —  Vessel  clase-haxded  —  Vessel  free.  Where  two  vessels 
are  approaching,  one  free  and  one  close-hanled,  the  first  must  keep  out 
of  the  way  and  the  other  must  hold  her  course,  and  a  lufF,  which  might 
be  only  an  error,  becomes  a  fault,  if  there  was  a  failure  to  have  a  proper 
lookout.     Kirk  v.  The  Osseo,  U.  S.  C.  C.  viii.  828;  16  Blatch.  537. 

24.  JRecoUeclion  of  Witnesses.  The  recollection  of  witnesses  as  to 
time,  distance,  and  bearing  cannot  be  relied  on  in  all  cases  with  confi- 
dence ;  their  impressions  are  more  or  less  influenced  by  what  afterwards 
happened.  Marshall  v.  The  Adriatic,  U.  S.  C.  C.  viii.  615 ;  17  Blatch. 
176. 

25.  Bow-Boat  —  Steering  and  Sailing  Rules.  A  row-boat  is  not  within 
the  protection  of  the  sailing  and  steering  rules  embodied  in  the  United 
States  navigation  laws.  R.  R.  Co.  v.  Adams,  Penn.  viii.  121 ;  89  Penn. 
St.  31. 

26.  Ibid.  —  Steamship.  A  steamship  has  a  right  to  assume  that  a 
row-boat,  discerned  ahead,  is  equipped  and  manned  properly,  and  that 
ordinary  precautions  will  be  taken  to  escape  collision.     Ibid. 

27.  Sailing  Vessels  —  SSoop  close-hauled  —  Schooner  before  the  Wind 
—  Proof.  Where  a  collision  occurs  between  a  sloop  close-hauled  and 
a  schooner  sailing  directly  before  the  wind,  the  burden  of  proof  is  on  the 
schooner  to  account  for  it.     TJie  Freddie  L.  Porter,  U.  S.  C.  C.  xii.  449. 

28.  Steamship — Fog  —  Rate  of  Speed.  A  steamship  running  in  a  fog 
must  move  at  such  a  rate  as  to  be  at  all  times  under  easy  command.  Davis 
V.  The  Elecmora,  U.  S.  C.  C.  viii.  810 ;  17  Blatch.  88. 

29.  Rid.  —  Approaching  Steamships.  A  steamship  bound  to  keep  ont 
of  the  way  of  another  approaching  has  no  right  to  attempt  to  pass  to  the 
left,  unless  there  is  an  imperative  necessity  for  it,  if  that  involves  a  change 
of  coarse  or  speed  by  the  other,  until  she  has  obtained  the  consent  of  the 
other  to  such  a  movement.  Studwett  v.  The  K  H.  Coffin,  D.  S.  C.  C. 
viii.  297. 

30.  Rnd,  —  Fjight  and  Hecmy  Steamships  —  Dangerous  Point.  A  light 
steamship  against  the  tide  must  give  way  to  a  heavy  steamship  with  the 
tide  near  a  dangerous  point  in  the  channel.  The  Scots  Greys  v.  The 
Santiago  de  Oupt,  U.  S.  C.  C.  xvi.  715. 

81.  Steamship  tmd  Sailing  Vessel  —  Both  Vessels  in  FauU —  Cargo 
— Recoupment.  Where  in  a  collision  between  a  steamship  and  a  sailing 
vessel  both  are  at  fault,  and  the  latter  with  her  cargo  is  lost,  and  libels  are 
filed  against  the  steamship  by  the  owners  of  the  vessel  and  the  owners  of 
the  cargo,  the  claimants  may  recoup  from  the  damages  found  for  the 
vessel  one  half  of  the  amount  found  due  for  the  cargo.  The  Hercules, 
U.  S.  C.  C.  xvii.  775. 
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82.  Jbid.  —  Changing  Lights.  Cbabglng  a  sailing  Teasel's  light  will 
avoid  the  liability  of  a  steamship  in  collisiou  when  otherwise  die  woold  be 
in  fault.     MarthaU  v.  The  Adriatic,  U.  S.  Dist.  Gu  4  Am.  L.  T.  R.  533. 

83.  IKd.  —  Sailing  Veuel  getting  under  Wag.  Where  h  collision  oc- 
curred in  the  .daytime  between  a  steamship  and  a  vessel  which  was  at  an- 
chor  when  first  discovered  by  the  steamship,  but  began  to  get  under  way 
and  drifted  somewhat  with  the  wind  and  tide,  the  steamship  was  in  fault 
in  not  giving  the  vessel  full  room  to  get  under  way.  Bgmes  v.  7%«  Alex- 
andria, U.  S.  C.  a  viii.  390. 

34.  Ibid.  —  Ibid. — Gourte.  It  is  the  duty  of  a  steamship  approaching 
a  sailing  vessel  to  give  her  sea  room ;  the  duty  of  a  sailing  vessel  is  to 
keep  on  her  course.  TJie  Luna  v.  TTie  Belgenland,  U.  S.  C.  C  xiii. 
583.  The  Tilton  v.  The  Harrit,  lb.  xii.  613.  77<«  Golden  Grove,  lb.  xiv. 
709. 

35.  Ibid.  —  Wrong  Movement  of  the  Sailing  Vessel.  A  collidou  through 
a  wrong  movement  of  a  sailing  vessel  directly  iu  front  of  an  approach- 
ing steamship  is  chargeable  to  the  former.  The  Ellen  Holgale  v.  The 
i/ftnoM.  U.  S.  C.  C.vi.  40. 

86.  IbidL  —  Vnd.  —  Tacking.  A  steamship  passing  between  sailing 
vessels  on  a  due  tack  is  liable  for  a  collision.  Steamship  Abbots/ord  v. 
The  Rosamna  Rose,  S.  C.  U.  S.  vii.  641 ;  198  U.  S.  440. 

37.  Torch  —  Fog  Horn.  A  sailing  vessel  in  the  night  time  must  show 
a  lighted  torch  towards  an  approaching  steamship,  and  in  a  fog  give  the 
signals  on  the  fog  horn  as  prescribed  for  steamships  by  the  supervising 
inspector.     Dams  v.  Th«  Meanora,  U.  S.  C.  C.  viii.  810;  17  Blatoh.  88. 

38.  Ibid.  —  Globe  Light.  It  is  negligence  for  a  sailing  vessel  approach- 
ing a  steamship  at  night  to  fail  to  exhibit  a  torch  as  required  by  the  navi- 
gation rules ;  a  globe  light  will  not  suffice.  Cain  v.  The  Steamship  Ro- 
man, U.  S.  C.  C.  xiv.  647.    Kennedy  v.  The  SarmcUian,  U.  S.  C.  C.  x.  577. 

39.  lbid.—Rafis.  The  penalty  imposed  by  §  4234, U.  S.  Rev.  Stat., 
upon  sailing  vessels,  for  failure  to  carry  signal  lights,  is  applicable  to 
rafts.     U.  S.  V.  One  Raft  of  Timber^  U.  S.  C.  C.  xiv.  612. 

40.  Rid.  —  At  Sea  —  Rev.  Stat.  §  4284.  The  navigation  law  which 
requires  a  sailing  vessel  on  the  approach  of  any  steam  vessel  in  the  night- 
time to  show  a  lighted  torch  applies  to  vessels  on  the  high  seas  as  well 
as  those  engaged  in  inland  navigation.  The  Golden  Grove,  U.  S.  C.  C. 
xiv.  709. 

41 .  Thco  Collisions  —  Priority  of  Claim.  The  first  collision  in  libels 
filed  at  the  same  time  has  the  prior  claim.  Jns.  Co.  v.  The  Frank  G. 
Fowler  ;   CoKway  v.  Same,  U.  S.  C.  C.  xvi.  289. 

42.  Tug-Boats —  Channel.  A  tug-boat  (the  Hickory)  towing  a  barge 
up  the  Mississippi  signalled  a  tug-boat  (the  Neil)  coming  down  the  river 
to  keep  to  the  larboard,  which  was  answered  by  a  signal  denoting  assent. 
The  main  channel  ran  near  an  island,  but  there  was  good  navigable  water 
for  a  distance  of  nearly  half  a  mile.  The  Neil  backed  upon  a  straight 
rudder,  which  caused  her  bow  to  collide  with  the  Hickory.  Held,  the 
collision  occurring  from  the  sudden  turning  of  the  bow  of  the  Neil,  the 
fault  was  with  her.     TTie  J.  S.  Mil,  U.  S.  C.  C.  xii.  609. 

43.  IbicL  —  Making  up  Tow,  It  is  negligence  in  a  tug  so  to  make  up 
a  tow  that  a  vessel  of  bad  steering  qualities  is  so  attached  to  the  stem  of 
another  vessel  as  to  interfere  with  her  steering  in  passing  through  a 
shallow  and  narrow  channel.  The  Rebecca  v.  7%«  American,  U.  S.  C.  C. 
xi.  496. 

44.  i&i</. —  Order  given  on  Emergency.  The  tug  is  not  relieved  from 
liability  by  the  fact  that  the  master  of  the  injured  vessel,  in  a  moment  of 
imminent  peril  caused  by  the  misconduct  of  the  vessel  astern,  ordered  a 
mancenvre  which,  though  not  plainly  wrong,  proved  by  the  event  to  be  a 
mistake.    Jbid. 


Digitized  byLjOOQlC 


COLLISIONS  — COMMERCE.  97 

45.  Veuel  in  Motion  mik  One  at  Rest.  When  a  oollision  occurs  be- 
tween a  vessel  in  motion  and  one  at  rest,  the  former  is,  prima  facie,  in 
fanlt,  and  can  excuse  itself  only  by  showing  that  the  collision  was  from 
an  unexpected  cause.     HaU  t.  Lttlle,  U.  S.  C.  C.  vi.  577. 

46.  Vend  in  Tou).  Wbere  there  has  been  a  collision  between  two  or 
more  vessels,  the  owner  of  an  innocent  vessel  which  was  in  tow,  or  the 
owner  of  the  cargo,  may  resort  in  admiralty  to  either  or  both  of  the  of- 
fenders for  his  whole  loss.  Dougherty  t.  Ihe  Franoonia,  V.  S.  C.  C.  xv. 
422. 

COMMBBCB. 

1.  Alien  Pattengert —  Intpeelion  Law.  The  law  of  the  State  of  New 
York,  imposing  a  tax  of  one  dollar  on  each  alien  passenger  arriving  by 
vessel  in  New  York  for  the  first  time,  cannot  be  sustained  as  an  inspec- 
tion law ;  it  is  unconstitutional  and  void,  for  it  interferes  directly  with 
the  exclusive  power  of  Congress  to  regulate  commerce  with  foreign  na- 
tions. People  V.  The  Gompagnie  CfeneraU  Transatlantique,  U.  S.  C.  C. 
xiii.  326;  20  Blatch.  296. 

2.  3id.  —  Medical  Examination.  The  Act  of  Pennsylvania  of  March 
25.  1850,  providing  for  a  medical  examination  of  each  vessel  arriving  at 
Philadelphia  from  abroad,  and  the  collection  therefrom  of  a  fee  from 
each  person  on  board,  is  unconstitutional,  as  to  the  collection  of  the  fee, 
as  an  interference  with  commerce.  Steamship  Co.  v.  Board  of  Health, 
U.  S.  C.  C.  ix.  340. 

3.  Ihid.  —  Police  Power.  A  tax  upon  the  master  or  owner  of  a  ves- 
sel for  every  passenger  landed  is  a  regulatiou  of  commerce  and  void  un- 
der the  federal  Coiititution.  It  is  not  exercisable  under  the  police 
power.  Henderson  v.  New  York;  Gommissioners  v.  Norlh  Cferman  Lloyd, 
S.  C.  U.  S.  3  Am.  L.  T.  R.  227.  See  Chy  Lung  v.  Freeman,  lb.  3  Am. 
L.  T.  R.  407. 

4.  Carriage  of  Cattle.  A  statute  of  a  state  which  prohibits  driving  or 
conveying  any  Texas,  Mexican,  or  Indian  cattle  into  the  state  between 
the  first  day  of  March  and  the  first  day  of  December  in  each  year  is  in 
conflict  with  the  commerce  clause  of  the  Constitution  of  the  United 
States.     H.  R.  Co.  v.  Hitsen,  8.  C.  U.  S.  v.  321 ;  95  U.  S.  465. 

5.  Discrimination.  The  power  of  the  federal  government  over  com- 
merce with  foreign  nations  and  among  the  several  states  reaches  the 
interior  of  every  state  of  the  Union,  so  far  as  it  may  be  necessary  to 
protect  the  products  of  other  states  and  countries  from  discrimination  by 
reason  of  their  foreign  origin.     Oay  v.  Baltimore,  S.  C.  U.  S.  ix.  529. 

6.  Drummer's  License  —  Fine.  A  state  statute  which  imposes  a  li- 
cense tax  upon  the  occupation  of  all  travelling  merchants,  agents,  drum- 
mers, or  other  persons,  selling  or  offering  to  sell  within  the  state  goods 
of  any  kind,  for  future  delivery,  and  imposing  a  fine  for  a  violation  of 
the  act,  is  not  in  conflict  with  the  provisions  of  the  Constitution  of  the 
United  States  conferring  on  Congress  power  to  "  regulate  commerce 
among  the  several  states  "  (subd.  8,  §  8,  art.  1),  and  prohibiting  the 
states  from  laying  imposts  or  duties  on  imports  (subd.  2,  §  10,  nn.  1). 
hn  re  Rudolph,  U.  8.  C.  C.  ix.  568.  See  Marshatltown  v.  Blum,  Iowa, 
xiv.  13  ;  58  Iowa,  184. 

7.  Jbid.  —  License  Tax.  A  license  tax  discriminating  against  the  sale 
of  goods  not  manufactured  in  the  state,  by  persons  going  from  place  to 
place  in  the  state,  is  a  regulation  of  commerce,  and  unconstitutional  by 
reason  of  the  commerce  clause  of  the  federal  Constitution.  Welton  v. 
State,  S.  C.  U.  S.  3  Am.  L.  T.  R.  100. 

8.  Jbid.  —  Non-resident  Manufacturer.  A  tax  upon  the  manufacturers 
of  another  state,  whilst  those  of  the  state  itself  are  free  from  such  taxa- 
tion, is  invalid.     Webber  v.  Virginia,  S.  C.  U.  S.  xi.  793  ;  103  U.  S.  344. 
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State  V.  Furbith,  Maine,  xiii.  14;  72  Mune,  493.    Iron  Oo.  v.  Auditor 
General,  Mich.  i.  90 ;  32  Micli.  488. 

9.  Electric  Telegraph,  The  electric  telegraph  has  become  one  of  the 
necessities  of  commerce,  and  as  snch  comes  within  the  controlling  power 
of  C!ongres8.     Teleg.  Co.  v.  Tekg.  Co.  S.  C.  U.  S.  v.  513  ;  96  U.  S.  1. 

10.  Ibid.  —  Act  of  Congress  of  1866.  The  statute  of  a  state  granting 
an  exclusive  right  to  construct  and  operate  a  telegraph  line  therein  is  in 
conflict  with  the  Act  of  (Congress  of  1866,  "  to  aid  in  the  construction  of 
telegraph  lines,"  etc.,  and  is  void.     Jbid. 

11.  Ibid. —  Taxation  of  Telegraph  Company.  Taxation  on  the  gross 
receipts  of  a  telegraph  company,  un  messages  mainly  of  a  commercial 
character,  does  not  aJGEect  commerce.  Teleg.  Co.  v.  Mayer,  Ohio,  4  Am. 
L.  T.  R,  499. 

12.  Interstate  Commerce  —  Police  Power.  The  police  power  of  a 
state  cannot  be  exercised  over  a  subject,  such  as  interstate  transporta- 
tion of  subjects  of  commerce,  confided  exclusively  to  Congress  by  the 
federal  Constitution.  S.  R.  Co.  v.  Hvsen.  S.  C.  U.  S.  v.  821 ;  95  U.  S. 
465.  Hall  V.  De  Cuir,  lb.  vi.  417;  95  U.  S.  485.  State  y.  Satmders, 
Kan.  V.  142;  lb.  vi.  267  ;  19  Kan.  127. 

13.  Ibid. — Carrier  to  Other  State  to  carry  Colored  Passengers  as  White 
Patsengers.  A  statute  which  required  a  carrier  who  ran  into  other  states 
to  carry  colored  persons  in  the  same  cabin  with  white  persons  is,  as  con- 
flicting with  the  exclusive  control  of  commerce  by  Congress,  unconstitu- 
tional and  void.     Hall  v.  De  Cuir,  S.  C.  U.  S.  vi.  417 ;  95  U.  &  485. 

1 4.  Navigable  Waters  —  Bridges.  The  building  of  bridges  over  the 
navigable  waters  of  the  United  States  is  under  the  exclusive  control  of 
Congress  as  affecting  the  commerce  between  the  states.  Bridge  Co.  v. 
U.  S.,  S.  C.  U.  S.  xiv.  97;  105  U.  S.  470.  See  Batch  v,  Wallamet 
iron  m6!g  Co.  lb.  xi.  630;  7  Saw.  127. 

15.  Ibid.  —  Ihid.  —  Congriss  withdrawing  Consent  or  directing  Alter- 
ations. When  Congress  consents  to  the  construction  of  a  bridge  over 
navigable  waters  and  reserves  the  right  to  withdraw  that  consent,  or  to 
direct  any  necessary  modifications  or  alterations  of  the  bridge  as  the  free 
navigation  of  the  waters  require,  it  may  withdraw  the  consent  or  direct 
such  modifications  or  alterations  in  its  own  discretion.  The  United  States 
is  not  liable  for  the  expenses  of  modifying  or  altering  the  bridge.  Bridge 
Co.  V.  U.  S.,  S.  C.  U.  S.  xiv.  97 ;  lOo  U.  S.  470. 

16.  Qttarantine  Fees.  A  statute  requiring  quarantine  inspection,  and 
allowing  the  physician  certain  fees  and  charges,  is  not  obnoxious  as  a 
regulation  of  commerce.     Morgan  v.  Board  of  Health,  La.  xvii.  241. 

17.  Ibid.  —  "  Import  Tax,  or  Duty."  Quarantine  fees  for  inspection 
are  not  an  "  import  tax  or  duty,"  but  are  compensatory  only.    Ibid. 

18.  Statute  —  Remote  Effect.  A  statute  affecting  commerce  but  indi- 
rectly may  be  enforced  where  Congress  has  not  yet  declared  any  rule  or 
regulation.     Sherlock  v.  AlUng,  S.  C.  U.  S.  4  Am.  L.  T.  R.  89. 

19.  Railroad  Rates.  A  state  statute  which  denounces  as  extortion, 
subject  to  penalties,  any  unjust  discrimination  on  the  part  of  railroad 
companies  doing  business  within  the  state  in  respect  to  the  rates  charged 
by  them  for  freight,  etc.,  is  not  within  the  inhibition  of  the  federal  Con- 
stitution (§  8,  art.  1)  providing  for  the  regulation  of  commerce.  People 
V.  R.  R.  Oo.  111.  xiv.  585 ;  104  111.  476. 

20.  Ibid.  —  Through  Rales  on  Railroads.  A  statute  which  fixes  the 
rates  of  carriage  over  a  railroad  running  through  the  state,  and  connected 
with  other  roads,  is  unconstitutional  so  far  as  it  may  affect  through 
freight,  since  that  would  enable  the  state  to  discriminate  in  its  own  favor, 
and  so  control  commercial  relations  between  the  states.  Kaiser  v.  R.  R. 
Co.  U.  S.  C.  C.  xvi.  709.  Carton  v.  R.  R.  Co.  Iowa,  xiv.  518;  59 
Iowa,  148. 
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21.  Wharfage  Fees  —  By  Municipal  Corporation,  A  muoicipal  cor- 
poration, owning  improved  wharves  and  other  artificial  means  which  it 
has  provided  and  maintains,  at  its  own  cost,  for  the  benefit  of  those  en- 
gaged in  commerce  upon  the  pablic  navigable  waters  of  the  United 
States,  is  not  prohibited  by  the  federal  Constitution  from  charging  and 
collecting  from  those  using  its  wharves  and  facilities  such  reasonable  fees 
as  will  fairly  remunerate  it  for  the  use  of  the  property.  Packet  Co.  v. 
Sl  Louis,  S.  C.  U.  S.  ix.  801. 

22.  Ibid.  —  Like  Charges  not  made  on  State  Products.  An  ordinance 
of  Baltimore,  authorized  by  a  statute  of  Maryland,  and  in  pursuance  of 
which  vessels,  landing  at  the  public  wharves  of  the  city,  laden  with  the 
products  of  other  states  were  required  to  pay  wharfage  fees  which  were 
not  exacted  from  vessels  lauding  thereat  with  the  products  of  Maryland, 
is  in  conflict  with  the  federal  Constitution.  Gay  v.  Baltimore,  S-  C.  U. 
S.  ix.  529.  See  Broeck  v.  J%e  John  M.  Welch,  U.  S.  C.  C.  ix.  673 ;  18 
Blatch.  54. 

23.  Wrongful  Exclusion  of  TraoeBLer  by  Carrier.  A  statute  of  a  state 
which  abrogates  the  common  law  right  of  action  against  a  carrier  run- 
ning between  the  states  for  a  wrongful  exclusion  of  a  traveller  from  its 
conveyances  is  unconstitutional,  since  it  is  a  regulation  affecting  com- 
merce.    Brovm  v.  S.  R.  Co.  U.  S.  C.  C.  xi.  424. 

OONFBDBRATB  STATES. 

1.  Contracts.  The  government  of  Virginia  and  the  confederate  gov- 
ernment, of  which  it  formed  a  part,  were  governments  de  facto,  and 
contracts  arising  thereunder  are  valid,  and  will  be  enforced,  unless  pro- 
hibited by  the  Constitution  of  the  state.  Dinwiddie  Co.  v.  &,uart,  Va. 
iiu  674 ;  28  Gratt.  528. 

2.  Chntraet  for  Salt.  A  contract  made  under  the  Act  of  May  9, 1862, 
to  furnish  salt  to  a  county,  does  not  come  within  the  prohibition  of  the 
Constitution,  and  must  be  enforced.     Ibid. 

3.  Personal  Properly.  The  Confederate  States  could  acquire  title  to 
personal  property.  Whitfield  v.  U.  S.,  S.  C.  U.  S.  IL  287 ;  92  U.  S. 
165. 

4.  Purchase  —  Delivery.  Bonds  of  the  Confederate  States  received 
in  payment  of  cotton  complete  a  sale  to  them,  without  a  formal  delivery 
of  the  cotton.     Jbid. 

OONPISOATION. 

1.  General  Pardon  and  Amnesty  —  Restoration  of  Property  condemned 
and  sold.  The  general  pardon  and  amnesty,  by  proclamation  of  the  25th 
of  December,  1868,  do  not  entitle  one  receiving  their  benefits  to  the  pro- 
ceeds of  bis  property,  previously  condemned  and  sold  under  the  Confis- 
cation Act  of  1862,  after  such  proceeds  have  been  pud  into  the  treasury 
of  the  United  States.     KnoU  v.  IT.  &,  S.  C.  U.  S.  vi.  484 

2.  Implied  Contract  to  return  Money  in  Treasury.  No  implied  con- 
tract with  the  United  States  arises  with  respect  to  moneys  received  into 
the  treasury  as  the  proceeds  of  property  forfeited  and  sold  under  the  Con- 
fiscation Act  of  July  17,  1868.     Ibid. 

3.  Recovery  of  Proceeds  of  Property  in  Treasury.  Proceeds  of  the 
property  of  one  pardoned  by  the  Amnesty  Proclamation  sold  under  judg- 
ment, and  paid  into  the  treasury,  have  so  far  become  vested  in  the  United 
States  that  they  can  be  recovered  by  him  only  through  an  act  of  Con- 
gress.    Ibid. 

4.  Title  —  When  acquired.  Property  condemned  to  the  United  States 
becomes  its  property  from  the  date  of  condemnation.  Semmes  v.  U.  S. 
S.  C.  U.  S.  u  6 ;  91  U.  8. 121. 


Digitized  byLjOOQlC 


100  CONFLICT  OF  LAWS. 

OONPLIOT  OP  LAWS. 

1.  Aecommodaiion  Note —  Utury.  A  question  of  tisniy  apon  an  ac- 
commodation note  made  and  payable  in  one  state,  and  negotiated  in 
anotlier,  will  be  determined  in  compliance  with  the  laws  of  the  former 
stote.  Dickimon  v.  Edwardt,  N.  Y.  viii.  692 ;  77  N.  Y.  678.  Hiatt  t. 
Griswold,  U.  S.  C.  C.  xi.  456. 

2.  Attachment  —  Practice  in  Attachment  —  Judgment,  See  Dunn  t. 
Duncan,  U.  S.  C.  C.  i.  402. 

8.  Ibid.  —  Record  of  Foreign  General  Attignment.  Each  state  can 
regulate  the  transfer  of  property  therein.  A  general  assignment  in  an- 
other state,  before  record,  in  Pennsylvania,  where  such  assignments  must 
be  recorded,  will  not  divest  an  attachment  there.  Warner's  Appeal; 
Johnton  and  Rogers'  Appeal,  Penn.  xvi.  728.  See  Gardner  t.  Bank, 
111.  X.  800;  95  111.298. 

4.  Bills  of  Lading  —  Englith  Ship-Masters — English  Law.  Prima 
facie,  the  ordinary  meaning  of  the  words  used  in  a  bill  of  lading  to  limit 
the  liability  of  the  carrier  is  the  correct  one,  although  such  construction 
is  unfavorable  to  the  owner  of  the  goods  carried.  Moore  t.  Harris,  Privy 
Council,  ii.  670. 

5.  Ibid.  — Exemption  from  Loss  by  Fire.  A  bill  of  lading  exempting 
the  carrier  from  loss  by  fire,  valid  in  Connecticut,  where  made,  and  in 
Illinois  where  the  goods  were  destroyed,  but  invalid  in  Iowa,  the  place  of 
consignment,  in  the  latter  state  will  be  upheld.  Talbot  v.  Transportation 
Co.  Iowa,  i.  568  ;  41  Iowa,  247. 

6.  Ibid.  —  Place  of  Negotiation,  The  negotiation  of  a  bill  of  lading 
is  governed  by  the  statute  of  the  state  in  which  it  is  negotiated,  not  of 
that  in  which  it  is  made.     Bank  v.  Shaw,  II.  S.  C.  C.  i.  591. 

7.  Construction  of  Contract  —  Validity.  A  contract  will  be  so  con- 
strued that  it  shall  have  binding  effect.  A  note  partly  made  in  a  state 
in  which  it  was  valid  will  be  taken  to  have  been  made  there.  BeU  v. 
Packard,  Miune,  viii.  590  ;  69  Maine,  105. 

8.  Ibid.  —  Ibid.  Where  there  is  a  conflict  of  applicatory  laws,  the 
parties  are  presumed  to  have  made  part  of  their  contract  that  law  which 
is  most  favorable  to  its  validity  and  performance.  Talbott  v.  Trantportar 
tion  Co,  Iowa,  i.  558 ;  41  Iowa,  247. 

9.  Ibid.  —  Execution  —  Performance.  Any  interpretation  or  construc- 
tion of  a  contract  which  is  applirable  or  incidental  to  its  performance 
must  be  governed  by  the  law  of  the  place  of  performance ;  and  any  in- 
terpretation or  construction  which  is  applicable  to  the  execution  or  valid- 
ity of  the  contract  must  be  governed  by  the  law  of  the  place  where  the 
contract  was  made.     Howenstein  v.  Barnes,  U.  S.  C.  C.  viii.  826. 

10.  Obligation  of  Contracts  —  Lex  Fori.  Where  a  company  was  "sued 
upon  its  bonds  issued  in  Canada,  but  payable  in  New  York,  and  the  de- 
fence  was  made  that  the  Parliament  of  the  Dominion  of  Canada  had 
passed  a  law  providing  for  the  substitution  of  other  bonds,  at  a  less  rate 
of  interest,  and  that  the  holders  should  be  deemed  to  have  assented  to  the 
substitution  :  Held,  that  such  an  act  was  an  attempt  to  impair  the  obliga- 
tion of  a  contract  and  invalid  and  would  be  ignored.  G^hard  t.  Southern 
Co,  U.  S.  C.  C.  ix.  203.    Reversed.    See  Constitutional  Law,  pi.  14. 

11.  Place  of  Contract  —  Sale  of  Goods  in  Iowa,  to  be  delivered  from 
Wisconsin.  A  contract  of  sale,  made  between  the  parties  in  Iowa,  though 
the  goods  were  to  be  forwarded  from  Wisconsin  under  the  agreement,  is  an 
Iowa  contract  and  governed  by  the  laws  of  that  state.  Keiwert  v.  Meyer, 
Ind.  vii.  204;  62  Ind.  687. 

12.  Insurance  —  PoKey  of  One  State  issued  to  Citizen  of  Another  State 
—  Countersigning  by  Agent.  A  life  policy  issued  by  a  Connecticut  com- 
pany to  a  citizen  of  Massachusetts,  through  an  agent  residing  in  Massa- 
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chosettB,  and  by  the  latter  connteraigned  aud  delivered  to  the  iusured, 
apon  receipt  of  the  premium,  is  a  Connecticut  contract,  and  therefore 
not  within  the  "  non-forfeiture  law  "  of  Massachusetts.  Whitcomb  v.  Ins. 
Cb.  U.  S.  C.  C.  viii.  642. 

13.  Rid.  —  Ibid,  — Retidence  —  Perfomumce.  A  policy  of  insurance 
which  was  issued  in  New  Jersey  to  a  resident  of  Massachusetts,  the  loss 
to  be  payable  at  its  principal  oi&ce  in  New  Jersey,  is  a  contract  to  be 
governed  by  the  laws  of  New  Jersey ;  not  those  of  Massachosetts.  Dez- 
meue*  v.  MaL-Bsn.  Atao.  U.  S.  C.  C.  viL  136. 

14.  Foreign  Judgment.  A  judgment  of  a  foreign  ooort,  which  is  clearly 
wrong,  is  not  binding  upon  an  English  court,  though,  primd  facie,  it  is 
presamed  to  be  correct.     Meger  v.  B(^,  ii.  571 ;  1  C.  P.  Div.  3&8. 

15.  Lex  Loci —  Contract  Though  the  lex  fori  governs  the  remedy, 
the  rights  of  the  parties  must  have  force  and  effect  according  to  the  lex 
loci  in  cases  where  it  is  a  constituent  element  of  the  contract  and  enters 
into  its  essence,  the  contract  having  been  made  with  reference  to  it.  East- 
wood V.  Kemtedy,  Md.  ii.  337  ;  44  Md.  563. 

16.  Negligence  of  Master  of  Ship.  Tlie  rule  which  prevails  in  Spain, 
that  where  Uie  injury  is  caused  by  the  negligence  of  a  master  of  a  ship, 
he,  and  not  the  owners,  is  liable  for  damages,  is  a  part  of  the  substantive 
law  of  that  country,  and,  where  the  wrong  was  committed  there,  is  bind- 
ing  upon  an  English  court.  7%e  M.  Mexham,  Probate  Div.  iL  99 ;  L. 
R.  1  Proh.  Div.  107. 

17.  Promissory  Note —  Signing —  Delivery.  A  promissory  note  dated 
as  of  a  place  in  Maine,  and  delivered  to  the  holder  by  a  letter  mailed  at 
a  f^ce  in  Massachusetts,  at  which  place  the  note  was  signed,  is  a  con- 
tract made  or  executed  in  Maine.  Bell  v.  Packard,  Maine,  viiL  590 ;  69 
Maine,  105. 

CONSPIRACY. 

1.  Discovering  VMcOion  of  Injundion.  Neither  the  patentee  nor  his 
agents  are  liable  in  damages  in  an  action  for  conspiracy  or  libel  in  an  at- 
tempt to  discover  the  violation  of  an  injunction  granted  in  a  suit  for  in- 
fringement.    Knmoles  v.  Peck,  Conn.  L  315  ;  42  Conn.  886. 

2.  OompelUng  Partner  to  withdraw.  The  pnrpose  of  compelling  the 
withdrawal  of  a  partner  from  the  firm  is  not  anlawfnl.  0'  Ccdlaghcm  v. 
Oroncm,  Mass.  iii.  517;  121  Mass.  114. 

8.  SubomatioH.  Though  a  witness  is  exempt  from  an  action  for  false- 
hoods given  in  evid«ice,  he  who  suborned  him  is  liable  for  any  injury  re- 
sulting from  this  conspiracy.  Bice  v.  CooUdge,  Mass.  iiL  577 ;  121  Mass. 
898. 

CONSTITUTIONAL   LAW. 

1.  Admiralty  Remedies  —  State  Lien.  A  state  statute  which  gives  a 
special  lien  on  a  vessel  for  a  cause  of  action  peculiarly  of  admiralty  cog- 
nizance in  the  federal  courts,  and  provides  the  remedy  of  attachment 
i^ainst  the  vessel  in  a  state  court  for  its  enforcement,  is  obnoxious  to 
the  federal  jurisdiction  and  void.  Stewart  v.  Ferry  Co.  U.  S.  C.  C.  xiv. 
169;  5  Hughes,  872. 

2.  AmeftdcUory  Act  —  Striking  Out  and  inserting.  A  constitutional 
provision  that  no  act  shall  be  amended  by  striking  ont  words  and  inserfc> 
ing  others  in  lieu  thereof,  bat  that  the  act  or  part  of  act  amended  shall 
be  published  in  fnll,  does  not  apply  to  repeals  by  implication  or  against 
original  legislation,  the  effect  of  which  would  be  to  alter  or  modify  pre-' 
viouB  laws ;  it  refers  to  sach  acts  only  as  are  in  terms  amendatory  in 
their  character.     State  ex  rel.  Speck  v.  Gfeiger,  Mo.  v.  71 ;  65  Mo.  306. 

8.  AdvkeraHon  of  Food,  To  promote  the  public  welfare  the  legisl*. 
tore  has  power  to  regulate  or  forbid  the  sale  of  patented  articles  to  the 
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same  extent  as  articles  not  patented  if  no  discrimination  is  oiade.    Palmer 
V.  State,  Ohio.  xvi.  244. 

4.  Assetsmentt.  Every  statute  which  authorizes  assessments  upon 
owners  for  the  improvement  of  their  lands  should  be  strictly  constraed, 
and  if  capable  of  two  constructions,  one  in  accord  with  and  the  other  in 
violation  of  the  Bill  of  Rights,  it  should  receive  the  former.  RwQurford 
V.  Maynes,  Penn.  xi.  619 ;  97  Peun.  St.  78. 

5.  Jbid.  —  Statute  hgcdizing  Asteisment.  An  assessment  not  within  the 
legislative  authority  cannot  be  validated  by  statute.  Pe<Me  v.  Lynch, 
Cal.  3  Am.  L.  T.  R.  127. 

6.  3id.  —  Validating  Void  Aueument.  An  act  attempting  to  vali- 
date  a  void  assessment  on  a  lot  in  a  dty  for  a  street  improvement,  if  it 
has  that  eSect,  does  not,  by  relation,  make  the  assessment  valid  as  of  the 
date  when  it  was  levied,  but  only  validates  it  at  the  date  of  the  passage 
of  the  act.     Jieit  v.  Graf,  Cal.  iii.  697 ;  61  Cal.  186. 

7.  Astignment*.  A  refusal  to  enforce  foreign  assignments  against  the 
citizens  of  a  state  is  not  a  violation  of  the  provision  that  "  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  of 
the  several  states."     Ohaffee  v.  Bank,  Maine,  xi.  296  %  71  Maine,  614. 

8.  Attachment  —  Bond.  Section  200,  Code,  which  authorizes  an  at- 
tachment against  the  property  of  a  non-resident  without  an  undertaking  is 
not  unconstitutional.     Marsh  v.  Steel,  Neb.  viii.  809  ;  9  Neb.  800. 

9.  ^'■Banking  Powers."  "Corporations  or  associations  with  banking 
powers,"  in  art  10,  §  5,  of  the  Constitution,  refers  to  banks  of  issue. 
People  V.  Loetoetahal,  HI.  x.  39S  ;  93  111.  191. 

10.  Carrier —  Fare  and  Freight.  A  state  has  authority  to  determine 
the  fare  and  freight  of  a  carrier  within  its  territory.  R.  R.  Co.  ▼.  Cuttt, 
S.  C.  U.  S.  4  Am.  L.  T.  R.  174. 

11.  The  Civil  Rights  Act  is  unconstitutional.  Charge  to  Grand  Jury 
of  Emmons,  J.,  U.  S.  C.  C.  2  Am.  L.  T.  R.  198. 

12.  Commercial  Law —  Criminal  Law.  AU  legislation  upon  com- 
mercial affairs,  and  upon  the  criminal  administration  of  the  slate,  remains 
with  the  legislature  of  the  state.     Long  v.  Shelby  County,  Teun.  xii.  286. 

13.  &ate  Construction  of  Constitution  —  Federal  Court.  The  con- 
struction uniformly  given  to  the  Constitution  of  a  state  by  its  highest 
court  is  binding  on  the  courts  of  the  United  States  as  a  rule  of  decision. 
Bank  v.  OUawa,  S.  C.  U.  S.  xiv.  195 ;  106  U.  S.  667. 

14.  Contract  Obligation  impaired — Dominion  Parliament — Insolvent 
Corporation.  There  is  no  constitutional  prohibition  in  Canada  which 
prevents  the  Dominion  parliament  from  passing  an  act  impairing  the 
obligation  of  contracts.     R.  R.  Co.  v.  Gebhard,  S.  C.  U.  S.  xvii.  225. 

lo.  Rid.  —  Enforcing  a  Law.  The  constitutional  provision  which 
prohibits  a  state  from  passing  a  law  impairing  the  obligation  of  a  con- 
tract equally  prohibits  it  from  enforcing  as  a  law  an  enactment  of  that 
character,  from  whatever  source  originating.  Williams  v.  Bruffy,  S.  C. 
U.  S.  V.  481  ;  96  U.  S.  176. 

1 6.  Rrid.  —  Evidence.  The  legislature  has  power  to  determine  in  civil 
cases  what  shall  be  received  by  the  courts  as  presumptive  evidence. 
Howard  v.  Moot,  N.  Y.  ii.  442  ;  64  N.  Y.  262. 

17.  RAd.  —  StaltUe  curing  DefecUDe  Execution  or  Acknowledgment  of 
Instruments.  A  statute  to  cure  or  confirm  conveyances  or  other  pro- 
ceedings defectively  acknowledged  or  executed  is  constitutional.  It 
changes  the  mode  of  proof,  only,  not  the  contract.  Grove  v.  Todd,  Md. 
8  Am.  L.  T.  R.  .59. 

18.  Slid.  —  Exemption.  A  statute  taxing  the  real  and  personal  prop- 
erty of  a  school,  which  by  a  previous  act  was  free  from  taxation  of 
every  kind,  impairs  the  obligation  of  the  contract  of  exemption  and  is 
void.  Northwestern  University  v.  People,  S.  C.  U.  S.  viL  677  ;  99  U.  S. 
809. 
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19.  Ibid.  —  Exemption  increcued.  A  law  which  increases  the  exemp- 
tion, passed  during  the  life  of  a  contract,  is  unconstitutional.  Hdwards  v. 
Keantty,  S.  C.  U.  S.  vi.  545  ;  96  U.  8.  595. 

20.  Ibid.  —  Homestead.  A  homestead  provision  is  inoperative  upon 
debts  created  before  the  adoption  of  the  Constitution  granting  it.  BuU 
T.  Rowe,  S.  C.  X.  821. 

21.  lind.  —  Change.  An  exemption  law  which  does  not  diminish  the 
value  of  a  contract,  or  withdraw  from  liability  more  property  in  value 
than  was  exempted  at  the  time  the  contract  was  made,  is  not  unconsti* 
tational.     Ectrl  v.  ffardie,  N.  C.  viii.  566. 

22.  Jbid.  —  Jmpritonment  for  Debt.  A  statute  abolishing  imprison- 
ment  for  debt  as  u  remedy  does  not  impair  the  obligation  of  the  contract 
upon  which  the  debt  arises.      ViaU  v.  Penniman,  S.  C.  U.  S.  xii.  38. 

23.  Ibid.  —  Limiting  Ho%tn  of  Labor.  A  statute  which  limits  the 
hoars  of  labor,  as  against  the  employer,  does  not  impair  the  obligation  of 
the  contract  made  by  an  act  of  incorporation.  Commonwecdth  v.  Manuf. 
Co.  Mass.  iii.  133. 

24.  Ibid.  —  Repealing  Municipal  Charter.  A  statute  repealing  a 
municipal  charter  to  effect  a  discharge  of  its  indebtedness  violates  the  ob- 
ligation of  contracts.  Mibier't  A£n'r  v.  Pensacola,  U.  S.  C.  C.  2  Am. 
L.  T.  R.  186. 

25.  Aid.  —  Bank  Charter — Comtitutional  Amendment — Bank  Notes 
for  Taxes.  The  State  of  Tennessee,  having  organized  in  1838  the  Bank 
of  Tennessee,  agreed  by  a  clause  in  the  charter  to  receive  all  its  issues  of 
drculating  notes  in  payment  of  taxes,  but,  by  a  constitutional  amendment 
adopted  in  1865,  it  declared  the  issues  of  the  bank  during  the  iusurreo- 
tionary  perio<l  void,  and  forbade  their  receipt  for  taxes :  Held,  that  this 
was  forbidden  by  the  constitutional  provbiou  f^aiust  impairing  the  obli- 
gation of  contracts.  I^eith  v.  dark,  Collector,  S.  C.  U.  S.  vii.  129 ;  97 
U.  S.  454. 

26.  Ibid. — Remedies.  The  legislature  has  absolute  control  over  the 
remedies  by  which  rights  are  enforced.  Howard  v.  Moot,  N.  Y.  ii.  442 ; 
64  N.  Y.  262.  Watts  v.  Everett,  Iowa,  vii.  749  ;  47  Iowa,  269.  ViaU  v. 
Penniman,  S.  C.  U.  S.  xii.  33.  Long's  Appeal,  Penn.  vi.  667 ;  87  Fenn. 
St.  114.  Slate  v.  GaiUard,  S.  C.  ix.  725;  11  S.  C.  309.  Waisert. 
Atkinson,  N.  J.  xiii.  696;  14  Vroom,  571. 

27.  Ibid.  —  Remedy  impaired.  The  remedy  subsisting  in  a  state  when 
and  where  a  contract  is  made  and  is  to  be  performed  is  a  part  of  its  obli- 
gadon,  and  any  subsequent  law  of  the  state  which  so  affects  that  remedy 
as  substantially  to  impair  and  lessen  the  value  of  the  contract  is  forbid- 
den by  the  Constitution,  and  is  void.  Edwards  v.  Keartev,  S.  C.  U.  S. 
vi.  545 ;  96  U.  S.  595.     Burton  v.  Koshkonong,  U.  S.  C.  C.  xi.  87. 

28.  Ibid.  —  Ibid.  —  Usury  Statute  repealed.  The  defence  of  usury 
may  be  taken  away  by  the  legislature  in  respect  to  previous  as  well  as 
subsequent  contracts.     Moseh/  v.  Ins.  Co.  Ya.  viii.  379 ;  31  Gratt.  629. 

29.  Ibid.  —  Ibid.  —  State  Contract.  A  state  may  by  statute  enter 
into  a  contract,  the  oUigaiion  of  which  cannot  be  impaired  by  subsequent 
legislation.     Corbin  v.  Washington  County,  U.  S.  C.  C.  xi.  78. 

80.  Rid.  —  Sequestrating  Property  of  Loyal  Citizens.  A  statute  of 
an  insurrectionary  state  sequestrating  debts  owing  by  its  citizens  to  citi- 
aens  of  loyal  states  impairs  the  obligations  of  the  contracts,  and  is  void. 

WiOianu  v.  Bru^,  S.  C.  U.  S.  v.  481 ;  96  U.  S.  176. 

81.  Ibid.  —  State  Interest  for  Taxes.  A  statute  repealing  an  act  pro- 
viding that  the  eoupous  of  state  bonds  issued  to  fund  its  indebtedness 
shall  be  received  for  all  state  taxes  is  void  as  against  holders  of  the 
bonds  or  coupons.  Hartman  v.  Greenhow,  S.  C.  U.  8.  xi.  853 ;  102  U. 
S.  672.     See  C  S.  v.  Howard  County,  U.  S.  C.  C.  ix.  734. 

82.  3id.  —  Torts.    A  judgment  rendered  in  an  action  for  a  tort, 
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growing  oat  of  the  wrongful  conTersion  of  personal  property,  k  not  a 
contract  within  the  meaning  of  that  provision  of  the  federal  Constitution 
which  forbids  a  state  to  pass  any  law  impairing  the  obligation  of  a  coB' 
tract.     McAfee  t.  Covington,  6a.  xvii.  552. 

38.  Ibid. —  ValuatioH  of  Confederate  Money.  The  North  Carolin* 
statute  of  1866,  which  authorizes  juries  to  assess  the  value  of  a  specific 
contract  payable  in  Cktnfederate  money  in  United  States  money,  impairs 
the  obligation  of  such  contract,  and  is  therefore  unconstitutional  and 
void.    if.  R.  Co.  V.  King,  S.  C.  U.  S.  i.  100 ;  91  U.  S.  8. 

34.  CorporcUxon  —  Exemption  from  Usury  Law.  A  provision  itt  the 
act  under  which  a  corporation  is  created,  exempting  it  from  the  opera- 
tion of  the  usury  law,  is  in  violation  of  two  of  the  clauses  of  §  22  of 
article  4  of  the  Constitution  of  the  state.  Building  Ateo.  v.  Smythe,  lU. 
ix.  714. 

8d.  Ibid.  —  Premium  on  Loant.  An  act  permitting  a  corporation  to 
take  a  premium  on  loans  made  by  it  is  unoonstitutionaL  Oordon  v. 
Building  Fund  Asto.  Ky.  i.  493;  12  Bush,  110. 

36.  Ibid,  —  Delegation  —  Rettrictiont.  The  contract  made  by  the  char- 
ter of  a  corporation  does  not  so  restrict  the  corporation  that  it  may  not 
carry  out  the  grant  by  the  use  of  proper  agencies.  Indianapolie  v.  Gat- 
light  Co.  Ind.  viii.  621 ;  66  Ind.  896. 

37.  Cotton  purcAated  from  Agent  of  Confederacy.  A  purchase  of  cot- 
ton from  an  agent  of  the  Confederate  government,  though  the  buyer  did 
not  know  the  owner,  is  not  a  vtdid  contract.  iS^/>rott  v.  U.  S.,  S.  C.  U.  S. 
2  Am.  L.  T.  R.  26. 

38.  Cburtt —  General  Jurisdiction  —  Act  to  authorize  Local  Courts 
to  Review.  Where  the  Constitution  establishes  courts  of  general  origip 
nal  jurisdiction,  any  legislation  which  enables  a  local  or  municipal  court 
to  revise  or  change  the  action  of  the  general  court  u  illegaL  Feofde  v. 
Circuit  Judge,  Mich.  v.  113. 

89.  Ibid.  —  Territorial  Jurisdiction  of  Courts.  The  equality  clause 
of  the  Fourteenth  Amendment  was  not  intended  to  prevent  a  state  from 
arranging  and  parcelling  out  the  jurisdiction  of  its  several  courts  as  it 
deems  fit,  either  as  to  territorial  limits,  subject-matter,  or  amount,  or  the 
finality  of  their  several  judgments  or  decrees.  Bowman  v.  Lewis,  S.  C. 
U.  S.  ix.  730. 

40.  Crimes  and  Misdemeanors  —  Statute  in  Violation  of  Federal  Con- 
stitution. A  state  statute  creating  an  offence,  which  is  passed  in  vio- 
lation  of  the  federal  Constitution  or  of  a  treaty  of  the  United  States,  is 
void,  and  a  judgment  convicting  a  party  of  such  offence  is  void.  In  re 
Wong  Tung  Qui,  U.  S.  C.  C.  ix.  366. 

41.  Ibid.  —  Adultery  between  the  Races.  That  a  different  punishment 
is  affixed  to  the  offence  of  adultery  between  a  negro  and  a  white  person 
than  when  the  guilty  persons  are  of  the  same  race  is  not  obnoxious  to 
the  Fourteenth  Amendment  to  the  federal  Constitution.  Pace  v.  State, 
Ala.  xiv.  110;  69  Ala.  281. 

42.  Ibid.  —  Burglary —  Goods  stolen  brought  into  Cotmty.  The  legis- 
lature has  the  power  to  enact  that  for  a  burglary  committed  in  one 
county,  when  the  goods  stolen  are  brought  into  another  county,  the  trial 
for  the  offence  may  be  had  in  the  latter  county.  Mack  v.  People,  N.  Y. 
xL406;  82N.  Y.  235. 

43.  3id. — ConfinemeiU  of  Insane  Defendant  acquitted  of  Mjtrder.  A 
statute  directing  the  confinement  in  an  insane  hospital  of  a  defendant 
acquitted  of  miurder  is  unconsdtutional.  Underwood  v.  People,  Mich.  2 
Am.  L.  T.  R.  287. 

44.  Ibid.  —  Disinterment  — Chinese  Treaty  —  Permit  Fee.  The  stat- 
ute of  California  (April  1,  1878)  making  it  unlawful  to  disinter  the  re- 
muus  of  a  deceased  person  without  a  pernait  therefor,  for  which  a  fee  of 
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$10  is  to  be  eharged,  does  not  violate  the  proviaioDs  of  tlie  federal  Con- 
ititudoo,  nor  the  Barlingame  Treatf  .  In  n  Wong  Tung  Quy,  U.  S.  C. 
C.  X,  66. 

45.  Und.  —  Duelling — Wilnets't  Privilege.  One  engaged  in  a  duel 
cannot  be  compelled  to  testKy  thereto;  a  statute  requiring  this  to  be 
done  is  nneonstitotiooal'  CWfen  y.  CommonweaUk,  Va..  3  AJn.  L.  T.  R. 
349. 

46.  Rid.  —  EmbexalemetU  of  Pennon  Money  ly  Ouardiem.  Congress 
has  povrer  to  declare  the  enobezzlement  by  a  gnardiaa  of  pension  money 
paid  to  him  to  be  an  offence  against  the  United  States.  United  Statet 
y.  Hda,  S.  a  U.  S.  Tii,  769 ;  98  U.  8.  348. 

47.  Hid.  —  Enidenet  —  Scte  of  Intoxieating  Liquors  -~  Mere  Beputa. 
Horn.  A  statute  which  declares  that  a  conviction  may  be  had  of  an  illfr- 
gal  sale  of  liquor  upon  evidence  showing  the  repntation  of  the  place  as 
being  that  of  a  resort  for  l>ad  and  intemperate  characters,  and  Iceeping 
the  implements  and  appurtenances  of  grog-shops,  eta,  is  unconstitutionaL 
Slate  V.  Betwick,  R.  I.  zii.  S47  ;  IS  R.  I.  211.  ^aU  v.  Kartz,  R.  I.  xiv. 
507;  13  R.  I.  528. 

48.  Rid.  —  Extortion  —  Charter  —  RmlrocuL  The  powers  and  fuac^ 
tions  of  a  railroad  corporation  under  its  charter  are,  by  necessary  implir 
cation,  subject  to  the  l^slative  power  of  the  state  to  define,  prohibit, 
and  punish  extortion.    M.  R.  Go.  v.  People,  111.  x.  260 ;  96  111.  313. 

49.  Slid. — Imprieonment  for  Life  on  nird  Offence.  A  statute 
which  fixes  the  pnnishmwit  at  imprisoament  for  life  upon  a  third  convie> 
tion  for  the  like  offence  is  Dot  unconstitutionaL  Taylor  v.  Ootmnoni' 
wecMi,  Ky.  xiv.  79. 

50.  Rid.  —  Depositing  Obscene  Books  in  the  Mails.  The  act  makisg 
it  a  misdemeanor  to  deposit  obscene  boc^  in  the  mails  is  constitutional. 
Umted  States  v.  Bennett,  U.  S.  C.  G  vilL  88 ;  16  Blatch.  888. 

51.  Rid.  —  Sale  of  Intoxieating  lAqaors.  The  sale  of  intoxicating 
liquors  may  be  abridged  by  a  state ;  the  Fourteenth  Amendment  does 
not  forbid  proper  legislation  thereon.  Bartemeyer  v.  State,  S.  C.  U.  S.  1 
Am.  L.  T.  R.  200. 

62.  Rid. —  Sale  of  Railroad  Tickets.  The  Act  cA  Assembly  of  May 
6, 1863  (amended  April  10, 1872),  prohibitiug  the  sale  of  railroad  ticlcets 
except  by  the  agents  of  the  companies,  and  making  the  vidation  of  the 
act  a  misdemeanor,  is  constitutional.  Commontoealth  t.  Wilson,  Pena. 
xi.  27. 

53.  Damages  —  Negligence.  An  act  limiting  the  amount  of  damages 
to  be  recovered  from  a  corporation  for  a  personal  injury  resulting  from 
the  n^ligence  of  its  servants  is  unconstitutional  and  in  violation  of  th« 
Declaration  of  Bights.     R.  R.  Co.  v.  Boudron,  Penn.  x.  156. 

84.  Defence  of  Property —  Wild  Vermin —  Apparent  Danger.  In  the 
defence  of  his  property  one  has  the  constitutional  right  to  use  all  necee> 
gary  means ;  and  wild  vermin  which  apparently  are  dangerous  may  be 
destroyed.     Mdrieh  v.  Wright,  N.  H.  2  Am.  L.  T.  R.  49. 

66.  Delegation  of  Legislative  Power  —  Complete  Statute  —  "  Local 
Option"  Every  act  to  be  constitutional  must  be  within  itself,  and  of  its 
own  inherent  force,  a  complete  and  perfect  law,  and  its  vitality  cannot  i 
be  made  to  depend  on  the  will,  or  upon  the  rejection  or  approval  of  any 
namber,  or  even  of  all  the  qualified  voters  of  the  state.  CommonwealA 
T.  W^ler,  Ky.  v.  833  ;  14  Bush,  218. 

66.  Jifid.  —  Corporation  —  Agencies.  The  power  delegated  to  a  cor- 
poration  is  properly  executed  through  the  agencies  of  such  corporation. 
IndianomoUs  v.  Gaslight  Co.  Ind.  viii.  621 ;  66  Ind.  396. 

67.  Aid.  —  Enforcing  Comity.  An  aet  to  enforce  comity  in  the  ma^ 
ter  of  the  deposit  of  security  for  foreign  insurance  companies  is  nneonstw 
tntional.     CSark  v.  Mobile,  Ala.  xii.  138 ;  67  Ala.  217. 
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58.  Und.  —  Municipal  Powers.  LegisladTe  authority  cannot  be  dele- 
gated ;  the  powers  which  may  be  conferred  npon  municipal  bodies  are 
those  which  apply  to  the  administration  of  such  corporations,    Boach  T. 

Van  Riswick,  D.  C.  viii.  814. 

59.  Ibid.  —  Of  Municipal  Power.  The  authority  of  a  city  council  to 
determine  whether  a  municipal  power  shall  be  enforced  cannot  be  dele- 
gated.    Macon  v.  Patly,  Miss.  ix.  613  ;  59  Miss.  S78. 

60.  Ibid,  — Railroad  Commistion.  Authority  to  a  railroad  commis- 
sion to  regulate  rates  of  freight  is  not  a  grant  of  legislative  power.  R,  R, 
and  Banking  Co.  t.  Smith,  Ga.  xv.  438. 

61.  Divorce  —  Decree  niti  —  Statute.  A  statute  declaring  all  divorces 
niii  absolute  divorces,  and  authorizing  the  party  adjudged  against  to 
marry,  unless  the  CJonstitution  empowers  the  legislature  to  grant  divorces, 
is  unoonstitutionaL    Sparhawk  v.  Sparhawk,  Mass.  2  Am.  L.  T.  R.  194. 

62.  Due  Procett  of  Law  —  Fourteenth  Amendment.  The  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  which  ordains  that 
no  state  "  shall  deny  to  any  person  within  its  juri6diction  the  equal  pro- 
tection of  the  laws,"  does  not  require  that  the  state  shall  secure  infallibil- 
ity in  the  practical  administration  of  its  laws.  Green  v.  State,  Ala.  xvi. 
390. 

63.  Ibid.  —  Court  —  Subject- Matter  —  Summons  —  Appearance.  The 
term  "  due  process  of  law,"  when  applied  to  judicial  proceedings,  means 
a  course  of  legal  proceedings  according  to  those  rules  and  principles 
which  have  been  established  in  our  systems  of  jurisprudence  for  the 
protection  and  enforcement  of  private  rights.  To  give  such  proceed- 
ings any  validity,  there  must  be  a  tribunal  competent  by  its  constitu- 
tion to  pass  upon  the  subject-matter  of  the  suit,  and  if  that  involves 
a  determination  of  the  personal  liability  of  the  defendant  he  must  be 
brought  within  its  jurisdiction  by  service  of  process  within  the  state,  or 
bis  voluntary  appearance.  Pennoyer  v.  Neff,  S.  C.  U.  S.  v.  353 ;  95 
U.  S.  714. 

64.  Ibid.  —  Garnishee.  The  provision  which  makes  a  garnishee  liable 
to  satisfy  a  judgment  against  the  defendant  in  case  the  garnishee  neglects 
to  render  a  sworn  account  of  the  defendant's  estate  in  his  hands,  or  to 
make  a  sworn  statement  that  he  held  no  estate  of  the  defendant,  is  not 
in  conflict  with  the  Constitution  of  Rhode  Island,  nor  the  Constitution  of 
the  United  States.     Vaughan  v.  Furlong,  B.  I.  vii.  476;  12  R.  I.  127. 

65.  Ibid.  —  Validating  Judgments.  A  statute  validating  a  judgment  en- 
tered by  a  court  not  having  jurisdiction  is  unconstitutional ;  it  is  an  exer- 
cise of  judicial  functions  by  the  legislature.  Pryor  y.  Downey,  Cal.  8  Am. 
L.  T.  R  68. 

66.  Ibid.  —  Seizure  and  Destruction  of  Property.  A  legislative  act 
which  authorizes  an  officer,  without  judicial  investigation,  to  seize  and 
destroy  the  property  of  a  citizen  is  unconstitutiouaL  Lowry  v.  Rain- 
water, Mo.  ix.  180  ;  70  Mo.  152. 

67.  Rid.  —  Summary  Process  against  Collector  and  Sureties.  Sum- 
mary process  against  a  tax  collector  and  his  sureties  for  taxes  not  prop- 
erly returned  is  due  process  of  law.      Weimer  v.  Bunbury,  Mich.  2  Am. 

f   L.T.  R.37. 

68.  Und.  —  Trial —  StcUute.  A  legislative  act  which  provides  for  the 
seizure  of  private  property,  upon  the  ground  of  preserving  public  morals, 
should  also  provide  a  mode  of  judicial  proceeding  for  determining  whether 
it  is  the  kind  of  property,  and  was  used  or  held  for  the  purposes,  con- 
demned by  the  act.     Lowry  v.  Rainwater,  Mo.  ix.  180 ;  70  Mo.  152. 

69.  Ibid.  —  Trial  by  Jury  —  Contested  Elections.  A  statute  providing 
for  the  trial  of  contested  elections  for  constable,  corporate  officers,  and 
others  not  elsewhere  provided  for,  by  the  court,  no  jury  trial  being  giveot 
is  constitutional.    Allison  v.  State,  Ga.  xvii.  393. 
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70.  Jbid.  —  Taxes  —  Atteument  —  Pretence  of  Tax-Potyer.  A  statute 
for  tlie  assessment  of  property,  which  does  not  provide  that  the  tax-paver 
shall  be  present,  or  have  an  opportunity  to  be  present,  is  not  void.  Jfc- 
MUan  v.  Anderson,  S.  C.  U.  S.  iv.  611;  95  U.  S.  87. 

71.  lind.  —  Ibid.  —  Farm  Land  as  vrithin  City  Limits.  When  the 
taxes  levied  by  a  city  are  clearly  for  a  proper  public  parpoee,  and  are 
authorized  by  the  state  law,  though  some  of  the  property  assessed  be  farm 
land  within  the  city,  this  court  cannot  say  that  such  a  statute  deprives 
the  owner  of  his  property  without  due  process  of  law.  KeUy  v.  Pitts- 
burgh, S.  C.  U.  S.  xiii.  821 ;  104  U.  S.  78 ;  afPg  S.  C.  Peun.  v.  871 ;  85 
Penn.  St.  170. 

72.  Ibid.  —  Levy  and  Collection.  The  levy  and  collection  of  taxes 
differ  from  proceedings  in  courts  of  justice,  but  are  due  process  of  law. 
Jbid. 

73.  Jbid.  —  Snd.  —  Bgunction,  A  statute  which  gives  the  tax-payer 
a  right  to  enjoin  the  collection  of  the  tax,  and  have  the  validity  of  the 
tax  decided  in  court,  is  due  process  of  law,  though  security  must  be 
given  as  in  other  injunction  cases.  McMillan  v.  Anderson,  S.  C.  U.  S. 
iv.  611  ;  95  U.  S.  37. 

74  Ibid.  —  Vested  Right.  A  statute  may  authorize  the  proper  court 
to  vacate  its  order  affirming  a  report  of  commissioners  of  estimate  and 
assessment  for  a  street  improvement,  where  there  was  no  appeal  what- 
ever, and  to  refer  the  matter  to  new  commissioners  to  amend  and  correct 
the  report,  or  to  make  a  new  assessment.  Garrison  v.  New  York,  S.  C. 
U.  S.  2  Am.  L.  T.  R.  167. 

75.  Elections  —  Congressional  Elections.  The  United  States  have  an 
undoubted  right  to  supervise  the  registration  of  voters  for  an  election  of 
a  member  of  Congress.     Exports  Geissler,  U.  S.  G.  C.  x.  681. 

76.  Ibid.  —  Election  of  Ctrcuit  Judges  by  the  General  Assembly  by 
"Joint  Ballot."  The  state  Constitution,  §  13,  art  4,  provided  that  circuit 
judges  should  be  elected  by  joint  ballot  of  the  general  assembly,  and  §  24, 
art.  2,  provided  that  in  all  elections  by  the  general  assembly,  or  either 
house,  the  members  should  vote  viva  voce:  Held,  that  an  election  by  the 
general  assembly  of  circuit  judges  by  a  vote  viva  voce  was  unconstitu- 
tional and  void ;  that  the  election  should  have  been  by  ballot  and  not  by 
a  vote  viva  voce  ;  that  an  election  by  a  vote  viva  voce  was  not  equivalent 
to  an  election  by  ballot.     &ate  v.  Shaw,  S.  C.  v.  246;  9  S.  C.  94. 

77.  Elective  Franchise —  IXsqualiJleation.  —  Grand  or  Petit  Larceny. 
When  under  the  Constitution  peraons  convicted  of  larceny  are  inhibited 
voting,  holding  office,  etc.,  a  conviction  of  larceny,  grand  or  petit,  will 
disqualify.     Anderson  v.  State,  Ala.  xvii.  106. 

78.  3id.  —  Ibid.  —  Registration.  A  registry  law  which  prescribes 
qnali6cations  for  an  elector  additional  to  those  named  in  the  Constitution 
of  the  state  is  not  valid.     Dells  v.  Kennedy,  Wis.  x.  223 ;  49  Wis.  555. 

79.  Eminent  Domain —  Compensation.  The  grant  of  the  right  of 
eminent  domain  to  a  corporation  enabling  it  to  take  property  for  its  own 
uses  is  subordinate  to  the  constitutional  right  of  the  owner  to  compen- 
sation therefor.     Jjone's  Appeal,  Penn.  vi.  667;  87  Penn.  St.  411. 

80.  Ibid.  —  Ibid.  —  Emergency.  Semble,  that  the  taking  of  property 
without  compensation  for  public  purposes  is  only  authorized  upon  a  sud- 
den and  dangerous  public  emergency.  Philadelphia  v.  Scott,  Penn.  iL 
451 ;  81  Penn.  St.  80. 

81.  3id. — Frontage  Assessment  —  Rural  Lots.  The  frontage  rule 
of  assessment  for  the  benefit  of  a  public  improvement  cannot  be  applied 
to  rural  lots.     Seely  y.  Pittsburg,  Penn.  iii.  418 ;  82  Penn.  St.  360. 

82.  Ibid, — Restricting  Use  of  Private  Property.  Statutes  restrict- 
ing the  use  of  private  property  for  the  purpose  of  promoting  the  publio 
welfare  are  constitutional ;  they  may  be  enacted  for  localities  only  when 
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thev  seek  to  sabserve  a  common  good  there.  State  v.  Read,  B.  L  iz. 
127 ;  12  R.  I.  135. 

83.  "  Enforcement  Act "  — Fifteenth  Amendment.  The  "  Kuforcement 
Act "  is  not  "  appropriate  legislatioa  "  to  carry  out  the  purposes  of  the 
Fifteenth  Amendment.  U.  S.  v.  Seete,  S.  C.  U.  S.  3  Am.  L.  T.  B. 
201.     See  U.  S.  v.  Oniikshank,  lb.  3  Am.  L.  T.  R.  206. 

84  Executive  Power  —  Action  on  BiUt  —  Non-Action.  Where  it  is 
the  duty  of  the  executive  to  approve  or  disapprove  a  bill,  or  it  beconfes  a 
lav  by  hia  non-action  within  a  definite  time,  there  is  no  middle  course. 
Wolffe  V.  McCauU,  Va.  xiv.  573 ;  76  Va.  876. 

85.  Ibid. — Judget  appointing  Officers  of  .Section.  An  act  author- 
izing three  judges  to  appoint  three  freeholders  as  a  board  of  registration 
and  election  managers  for  the  municipality  in  which  their  courts  are,  is 
not  an  encroachmeut  on  the  executive  or  l^islative  authority.  Buuell 
T.  Cooley,  Ga.  xv.  781. 

86.  Executive  and  Judicial  Departments  —  Judicial  Control  Every 
act  done  or  about  to  be  done  by  an  executive  officer,  in  his  official  and 
not  his  individual  capacity,  is  protected  from  judicial  interference  or  con- 
trol, even  though  such  act  may  be  founded  in  an  error  of  judgment,  or 
in  an  entire  misapprehensbn  of  official  duty  under  the  law.  £.  R.  Co. 
T.  DeGraff,  Minn.  xi.  17  ;  27  Minn.  1. 

87.  Ex  Post  Facto  Law  —  Definition.  An  ex  post  facto  law  is  one 
which  makes  an  action  done  before  the  passage  of  the  law  criminal 
which  was  innocent  when  committed,  and  punishes  the  actor ;  or  which 
aggravates  a  crime,  and  makes  it  greater  than  it  was  when  committed ; 
or  which  inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime 
when  coouuitted ;  or  which  alters  the  legal  rules  of  evidence  so  as  to 
make  less  or  different  testimony  sufficient  for  conviction.  Ex  parte 
Bethurum,  Mo.  vi.  436 ;  66  Ma  545.  Calloway  v.  State,  Tex.  iz.  557. 
State  V.  Willis,  Mo.  v.  210  ;  66  Mo.  131.  Kring  v.  State,  S.  C.  U.  S. 
XV.  769  ;  107  U.  S.  221. 

88.  Ibid.  —  Limitation  of  Time  for  Writ  of  Error.  "Where  the  Con- 
stitution  of  a  state  provides  for  the  issue  of  a  writ  of  error  in  capital  cases, 
an  act  of  the  legislature  providing  that  no  writ  of  error  shall  be  taken 
or  certiorari  issued  more  than  twenty  days  after  sentence,  unless  allowed 
specially  by  the  supreme  court  or  a  judge  thereof,  is  constitutional ;  the 
effect  of  the  act  is  merely  to  regulate  a  remedy  and  not  to  deny  a  right. 
Sayres  v.  Commonwealth,  Penn.  viL  275 ;  88  Penn.  St.  291. 

89.  Ibid.  —  Repeal  of  Statute  of  Limitations.  A  statute  which  repeals 
an  act  limiting  the  time  within  which  crimes  shall  be  prescribed  is  not 
an  ex  post  facto  law,  within  the  meaning  of  the  state  or  federal  constitu- 
tiom.    State  v.  Moore,  N.  J.  xi.  271. 

90.  Ibid  —  Revenue  Suits  —  Production  of  Bocks  and  Papers.  The 
proviuon  of  Act  of  June  22, 1874  (§  5),  that  the  non-production  of  books 
and  papers  in  revenue  suits  shall  be  conclusive  evidence  of  guilt,  unless 
the  failure  is  ezplauied  to  the  satisfaction  of  the  court,  is  void  as  an  «a; 
post  facto  law.     U.  S.  v.  Hughes,  U.  S.  Dist.  Cl  2  Am.  L.  T.  B.  300. 

91.  Ibid  —  Sentences  corrected.  An  act  which  provides  that  where 
the  prisoner  has  been  sentenced  to  imprisonment  for  a  longer  period  than 
that  authorized  by  law,  the  error  is  to  be  corrected  and  the  prisoner 
sentenced  for  the  proper  time,  is  neither  an  ex  post  facto  law  nor  a  retro- 
spective law.     Ex  parte  Bethurum,  Mo.  vi.  436 ;  66  Mo.  545. 

92.  Exemptions  —  Bankruptcy — Amendment  of  March  3,  1873.  The 
Amendatory  Bankruptcy  Act  of  March  3,  1873,  as  to  exemptions  is 
not  unconstitutional.    In  re  Smith,  U.  S.  C.  C.  3  Am.  L.  T.  B.  335. 

93.  Expediency  of  Statute.  The  legislative  and  ezecutive  dep-irtments 
of  the  state  Coustitution  are  the  sole  judges  of  the  wisdom,  policy,  jus- 
tice, or  expediency  of  a  law.     Mining  Co.  v.  SsawsU,  Ner.  iiL  729. 
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94.  StatHte  requiriTtg  Fereign  Oorporatton  not  to  remove  Suits.  A 
statute  making  it  a  condition  to  a  foreign  corporation  doing  busineea  in  the 
state  that  it  will  not  remove  suits  brought  against  it  to  the  federal  court 
is  constitutional.  Ins.  Co.  v.  Miyrse,  S.  C.  U.  S.  2  Am.  L.  T.  R.  19. 
SlaU  y.  Deyh,  Wis.  3  Am.  L.  T.  R.  450. 

95.  Form —  Operation.  The  constitutionality  of  a  statute  depends 
upon  its  operation  and  effect,  and  not  upon  the  form  it  may  be  made  to 
assume.     State  v.  Hip,  Ohio,  xiv.  28. 

96.  General  and  Special  Laws  —  General  Law  defined.  A  general  law 
as  eontradistinguished  from  one  special  or  local  is  a  law  that  embraces  a 
class  of  subjects  or  places,  and  does  not  omit  any  subject  or  place  naturally 
belonging  to  such  class.  State  v.  Parsons,  N.  J.  vi.  467.  R.  Ji.  Co.  v. 
BcOy,  Neb.  iv.  579;  6  Neb.  37.  Fx  parte  Wetterfield,  Cal.  xi.  10;  56 
Cal.  550. 

97.  Ibid.  —  Bakers  doing  Business  on  Sunday.  A  statute  which  pro- 
hibits bakers  from  carrying  on  their  business  on  Sunday,  under  penalty 
of  punishment  as  for  a  misdemeanor,  is  "special,"  and  unconstitutional. 
Ex  parte  Wetterfield,  Cal.  xi.  10;  55  Cal.  560. 

98.  Hid.  —  \}ities  of  Certain  Population  —  On  City  only.  An  act 
limited  to  counties  "  containing  over  100,000  inhabitants,"  a  description 
which  applies  to  but  one  county,  is  a  local  or  special  law,  and  is  un- 
constitutional.    Devine  v.  Commissioners,  111.  iv.  82 ;  84  HI.  590. 

99.  Ibid.  —  Act  continuing  Charters  granted  by  Territorial  Legisla- 
ture. An  act  which  continues  in  force  tbe  charters  of  corporations  created 
by  the  territorial  government  of  the  state  cannot  be  construed  to  be  & 
general  act,  such  as  would  come  within  the  inhibition  of  the  Constitution, 
which  declares,  "  the  legislature  shall  pass  no  special  act  conferring  cor- 
porate powers."     State  r.  Bridge  Co.  Kan.  ix.  112 ;  22  Kan.  438. 

100.  Mid.  —  Injury  to  Class.  A  statute  which  gives  to  the  owner  of 
live  stock  "double  the  value"  of  his  property  accidentally  injured  or  de- 
stroyed on  a  railroad  track  is  void.  £.  R.  Co.  v.  Baty,  Neb.  iv.  579 ; 
6  Neb.  87. 

101.  Ibid. — Municipal  Corporations.  It  is  within  the  power  of  the 
legislature  to  create  municipal  corporations  by  special  law.  State  v. 
Swift,  Nev.  ii.  578;  11  Nev.  128. 

102.  Ibid. —  Sentence  degrading  Special  Class.  Special' legislation 
which  imposes  a  degrading  and  cruel  punishment  upon  a  class  of  persons 
entitled  to  the  equal  protection  of  the  laws  is  unconstitutional  and  void. 
ffo  Ah  Koto  v.  Nunan,  U.  S.  C.  C.  viii.  195. 

108.  In  Missouri  —  Notaries  Act.  A  special  law  is  unconstitutional 
under  the  Missouri  Constitution.  The  "  Notaries  Public  "  case  noted. 
Harris  v.  Herman,  Mo.  xiv.  179.  See  Contieri  v.  New  Brunswick,  N. 
J.  xiv.  816. 

104.  Highways  —  Assessments  on  Abutting  Owners.  An  act  author- 
izing a  municipal  corporation  to  pave,  grade,  and  macadamize  streets  or 
roadways,  and  to  assess  one  third  of  the  cost  thereof  on  the  real  estate 
abutting  on  each  side  of  the  street  in  proportion  to  frontage,  is  not  un- 
constitutional.    Hayden  v.  Atlanta,  Ga.  xvii.  236. 

105.  Ibid.  —  Street  Improvement  —  Payment  of  Award.  An  act  of 
the  legislature  which  permits  a  municipality  to  take  land  for  street  im- 
provement is  not  constitutional  unless  it  imposes  a  direct  liability  upon 
the  municipality  to  pay  the  awards  made  in  the  proceeding.  Genet  v. 
Brooklyn,  N.  Y.  xvii.  599. 

106.  Fnd. —  Telegraph  Companies  —  Damages  to  Abutters.  The  leg- 
islature may  constitutionally  authorize  a  telegraph  company  to  erect  poles, 
wires,  etc.,  in  public  highways  without  providing  for  compensation  to  the 
abutters  for  such  mere  new  use  of  the  highway.  Pierce  v.  Drew,  Mass. 
xvii.  806. 
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107.  Impritonment  without  PretentmetU.  A  statute  purporting  to  im- 
pose the  punishment  of  imprisonment  in  the  state  prison  without  the  pre- 
sentment of  a  grand  jurj  is  unconstitutional.  Nolan's  cote,  Mass.  iii. 
756 ;  122  Mass.  833. 

108.  State  Intohent  Law  —  Sankrupt  Law.  A  state  insolrent  law  is 
constitutional,  and  is  neither  repealed,  annulled,  nor  rendered  void  by 
the  passage  of  a  bankrupt  law  by  Congress ;  it  is  suspended,  only,  dur- 
ing the  operation  of  the  federal  act.     Damon's  Appeal,  Maine,  z.  143. 

109.  Remitting  Interest.  An  act  which  confers  upon  the  court  and 
jury  the  right  to  remit  interest  is  void.  Kent's  Adm'r  v.  K«n£s  Adm'r, 
Va.  iv.  340  j  28  Gratt.  840. 

110.  Jeopardy  —  Punitive  Damages  for  IndidaUe  Tort.  A  verdict 
awarding  punitive  damages  for  a  tort  also  punishable  as  a  crime  is  not  in 
violation  of  the  Constitution,  that  no  person  for  the  same  offence  shall 
be  twice  put  in  jeopardy  of  punishment  Brown  v.  Swine/ord,  Wis.  vi. 
638  ;  44  Wis.  202. 

111.  Judgment  of  Appellate  Court  —  Divided  Court.  It  is  not  in  the 
power  of  the  legislature  to  direct  what  shall  be  the  decision  of  the  su- 
preme court  in  case  the  judges  are  equally  divided.  Perkins  v.  Scales, 
Tenn.  iii.  517. 

112.  Judicial  Power.  The  power  to  declare  what  is  the  law  of  the 
state  is  conferred  upon  the  courts.  Wolfe  v.  McCaull,  Va.  xiv.  573 ;  76 
Va.  876. 

113.  Juris  Publici.  If  the  magnitude  of  a  particular  business  is  snch 
and  the  persons  affected  by  it  are  so  numerous  that  the  interest  of  society 
demands  that  it  should  be  relegated  to  the  class  of  occupations  Juris  pw- 
lid,  the  exercise  of  such  a  power  is  for  the  legislature  (if  not  restrained 
by  the  Constitution),  and  not  for  the  judicial  department.  Ladd  v. 
Manuf.  Co.  Tex.  x.  186 ;  53  Tex.  172. 

114.  Legal  Tenders —  Treatury  Notes.  Congress  has  the  constitu- 
tional power  to  make  the  treasury  notes  of  the  United  States  a  legal 
tender  in  payment  of  private  debts  in  time  of  peace  as  well  as  in  time 
of  war.     Juilliard  v.  Greenman,  S.  C.  U.  S.  xvii.  385. 

115.  Ibid.  —  Reissued  Notes.  Under  the  Act  of  May  31, 1878,  c  146, 
which  enacts  that  notes  of  the  United  States,  issued  during  the  war  of 
the  rebellion  under  acts  of  Congress  declaring  them  to  be  a  legal  tender 
in  payment  of  private  debts,  and  since  the  close  of  that  war  redeemed 
and  paid  in  gold  coin  at  the  treasury,  shall  be  reissued  and  kept  in  circu^ 
lation,  notes  so  reissued  are  a  legal  tender.     Ibid. 

116.  License  —  Emigration.  The  Act  of  February  6, 1876,  requiring 
any  person  engaged  in  hiring  laborers  in  this  state,  for  employment  beyond 
the  limits  of  the  same,  to  procure  a  Ixcnse  and  pay  therefor  one  hundred 
dollars,  and  making  it  penal  to  carry  on  that  business  without  such  li- 
cense, is  constitutional.  Shepperd  v.  County  Commissioners,  Gttu  vi.  167 ; 
59  Ga.  535. 

117.  Ibid.  —  To  prohibit  Business.  An  ordinance  requiring  licenses 
as  a  means  of  prohibiting  any  of  the  vocations  of  life  (not  injurious  to 
public  morals,  health,  etc.)  is  invalid.  In  re  Quong  Woo,  U.  S.  C.  C. 
xiv.  417. 

118.  Ibid.  —  To  sell  Liquors —  Ezceptioru  omitted.  It  is  not  a  valid 
objection  to  the  constitutionality  of  a  law  prohibiting  the  sale  of  ale, 
wine,  mm,  etc.,  without  a  license,  that  the  law  does  not  except  from  its 
penalties  importers  who  sell  the  liquors  imported  by  them  in  the  original 
packages,  though  as  to  them  the  law  is  unconstitutional.  State  v.  Amery, 
E.  I.  vi.  89 ;  12  R.  I.  64. 

119.  Ibid,  —  Requiring  License  in  Two  Cities.  A  statute  conferring 
power  to  license  and  direct  the  location  of  certain  kinds  of  business  within 
one  mile  of  city  limits  is  constitutional,  although  a  person  is  compelled  to 
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pay  a  license  in  two  dties  in  conseqaenoe.    Packing  Co.  ▼.  Chicago,  111. 
Ti.  582 ;  88  HI.  221. 

120.  Litnilations  —  Skortneti  of  Period.  A  Btstnte  of  limitations  is 
not  anconstitutional  npon  the  ground  of  the  shortness  of  the  time  lim- 
ited if  the  period  is  not  unreasonably  short.  A/ills  t.  SeoU,  S.  C.  U.  S. 
viii.  609 ;  99  U.  S.  25. 

121.  Lotteries.  Section  8929,  U.  S.  Rev.  Stats.,  as  to  registered  let- 
ters of  lottery  men  is  constitutional.  So  §  4041,  U.  S.  Rev.  Stats.,  as  to 
money-orders.     Dauphin  t.  Kejf,  Dist  of  Col.  x.  238. 

122.  MtMcegenation  — Alabama  Code.  Marriages  between  negroes  and 
white  persons  are  prohibited  by  §  4189  of  the  Code.  The  section  is  not 
violative  of  any  provision  of  the  Constitution  of  the  United  States,  or  of 
the  state,  and  u  a  valid  law  of  the  f>tate.  Green  v.  Stette,  Ala.  v.  684 ; 
58  Ala.  190. 

123.  Ibid.  —  Virginia  Statute.  The  Virginia  statute  prohibiting  in- 
termarriage between  the  white  and  negro  citizens  of  the  commonwealth 
is  not  in  conflict  with  the  federal  Constitution.  Jh  re  Kinney,  U.  S.  C.  C. 
viL  712. 

124.  Monopoly —  Surrey  of  Good*.  A  state  act  giving  to  the  master 
and  port  wardens  an  exclusive  right  to  survey  dami^ed  goods  is  a  mo- 
nopoly, and  is  unconstitutional.  Fortter  v.  New  Orleans,  S.  C.  U.  S.  iv. 
50 ;  94  U.  S.  246. 

1 25.  Municipal  Corporation  —  Action  —  Costs.  An  act  providing 
that  cities  of  a  certain  population  and  over  may  institute  suits,  etc,  with- 
out giving  bond  for  costs,  is  unconstitutional  and  void.  Memphis  y.Fis/ier, 
Tenn.  iv.  141 ;  9  Heisk.  239. 

126.  IliicL  —  Municipal  Bonds — Power  of  General  Assembly  —  Super- 
visors and  Town  Clerk.  The  general  assembly  has,  since  the  adoption 
of  §  5,  art  9,  of  the  Constitution,  no  power  to  impose  debts  on  munici- 
pal corporations,  or  to  authorize  any  but  the  corporate  authorities  to 
create  a  debt,  and  the  supervisors  and  town  clerks  are  not,  in  the  mean- 
ing of  the  Constitution,  the  corporate  authorities  of  a  township.  Shaeffer 
V.  Bonham,  III.  x.  490  ;  95  111.  868. 

127.  Ibid.  —  Ibid.  —  Subsequent  Legislation.  Acts  passed  after  the 
issuance  of  state  bonds  are  no  part  of  the  contract  with  a  purchaser  of 
the  bonds,  and  such  acts  may  be  altered,  amended,  or  repealed  by  the 
state.     U.  S.  V.  Howard  County,  U.  S.  C.  C.  ix.  784. 

128.  Ibid.  —  Gassijication  of  Cities  and  Counties.  Under  art.  3,  §  7, 
of  the  Constitution  of  Pennsylvania,  there  can  be  no  proper  dassificap 
tion  of  cities  or  counties  except  on  the  basis  of  population.  Common- 
wealth V.  Paiton,  Penn.  vii.  733 ;  7  W.  N.  Cas.  No.  1. 

129.  Ibid. — County  to  pay  One  Fourth  Cost  of  Bridge.  An  act  direct- 
ing that  one  fourth  of  the  "  equitable  cost "  of  the  buildhig  of  a  bridge, 
to  be  built  in  connection  with  a  railroad  company,  shall  be  paid  by  the 
county,  is  not  unconstitutional.  Brayton  v.  Fall  River,  Mass.  vi.  53 ; 
124  Mass.  95. 

1 30.  Ibid.  —  Exclusive  Ferry  License.  The  legislature  may  confer 
upon  a  municipal  corporation  the  right  to  grant  an  exclusive  license  to  a 
ferry  across  a  navigable  river  running  along  state  lines.  Ferry  Co.  v. 
Davis,  Iowa,  viii.  496 ;  48  Iowa,  188. 

\i\.  Ibid.  —  Local  Government.  What  parts  of  a  state  shall,  for  local 
purposes,  be  governed  by  a  county,  a  town,  or  a  city  government,  and 
the  character  of  the  land  included  in  each,  are  matters  of  detail  within 
the  legislative  discretion.  Kelly  v.  PitUburgh,  S.  C.  U.  S.  xiii.  821 ;  104 
U.  S.  78.     Turner  v.  Omaha,  Neb.  iv.  544. 

182.  Ibid.  —  Officers  named  in  Charter.  The  legislature  has  the 
power  to  appoint  the  officers  in  the  act  creating  municipal  corporations. 
State  V.  Swifi,  Nev.  ii.  578 ;  11  Nov.  128. 
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133.  JUd.  ^  Payment  of  Pertowd  Debt  of  Sheriff.  An  act  requiring 
a  county  to  pay  the  personal  debt  of  its  ex-sheriff  contracted  for  bread 
for  jail  prisoners  is  void.  Faa$  v.  Wecmer,  Penn.  zi.  316 ;  9  W.  N.  Cas. 
No.  25. 

184.  Ibid. — Fixing  RaU  for  Public  Work  —  Payment  by  Private  Per- 
son. The  legislature  has  power  to  authorize  a  municipal  corporation  to 
fix  a  rate  for  work  done  by  the  corporation  at  the  chaise  of  a  private 
individual     Lea  v.  Pfiilade^hia,  Penn.  L  98  ;  80  Penn.  St.  315. 

1 36.  National  Bank  —  Merest  Congress  has  the  oonstitudonal  power 
to  determine  the  rate  of  interest  to  be  taken  by  a  national  bank  for  a  loan 
of  money,  and  to  declare  the  penalty  for  demanding  and  receiving  a 
greater  rate.     Bank  v.  Pratt,  Mass.  2  Am.  L.  T.  R.  1. 

136.  Navigation — Coatling  Trade  License — Construction.  The  acts 
of  Congress  authorizing  a  vessel  to  engage  in  the  coasting  trade  within  a 
state  are  to  be  construed  as  authorizing  only  navigation  for  the  purposes 
of  trade  so  long  as  the  waters  within  the  state  are  navigable,  and  not  as 
limiting  the  power  of  the  state  to  obstruct  navigation.  Jlateh  v.  WaUcanet 
Iron  Building  Co.  U.  S.  C.  C.  xi.  630 ;  7  Sawy.  127. 

137.  JUd.  —  Right  of  State  to  obstruct  Navigable  Waters.  In  the  ab- 
sence of  federal  legislation  to  the  oontraij,  a  state  may  dam  or  other- 
wise obetrnct  navigable  waters  within  its  limits  at  pleasure.     Jbid. 

138.  Negotiable  Instruments  —  Note  "  Given  for  a  Patent  Right "  — 
Defences.  A  statute  of  a  state  which  provides  that  the  words  "  given  for 
a  patent  right,"  written  or  printed  on  a  note  delivered  upon  a  considera, 
tion  in  whole  or  in  part  for  a. patent  right,  shall  subject  the  note  in  the 
hands  of  a  purchaser  or  holder  to  the  same  defences  as  are  available 
against  the  original  owner  or  bolder,  is  unoonstitndonal  and  void.  Woollen 
V.  Banker,  U.  S.  C.  C.  v.  259 ;  2  Flip.  83. 

139.  Nuisance  —  Injunction.  The  legislature  may  constitutionally  au- 
thorize manufacturers  to  ring  a  factory  bell  at  an  early  hour  in  the  morn- 
ing, although  such  ringing  has  previously  been  declared  by  this  court  to 
be  a  public  nuisance,  and  the  manufacturers  enjoined  from  continuing  it. 
Sawyer  v.  Davit,  Mass.  xvii.  303. 

140.  Ibid.  — Meadow  Banks  in  City.  An  act  requiring  the  commis- 
sioner of  highways  te  repair  the  meadow  banks  in  front  of  city  prop- 
erty at  the  <%arge  of  the  owners  upon  tbeir  failure  to  repair,  on  notice, 
is  unconstitutionaL  Philadelphia  v.  Scott,  Penn.  ii.  451  ;  81  Penn. 
St.  80. 

141.  Opium  Act  —  J2(  Constitutionality.  The  act  to  regulate  the  sale 
or  disposu  of  opium,  except  by  prescription,  is  constitutional.  State  v. 
Ah  Chew,  Nev.  xiL  339  ;  16  Nev.  50. 

1 42.  Ordinance  —  Law.  A  municipal  ordinance  is  a  law  within  the 
meaning  of  the  Constitution.  Mason  v.  Shawneelown,  111.  i.  29  ;  77  111. 
638. 

148.  Ordinance  taxing  Lawyers.  A  tax  upon  lawyers  by  the  council 
of  the  city  of  Richmond  is  not  unconstitutional.  Ould  v.  Richmond,  Va. 
1  Am.  L.  T.  R.  241. 

1 44.  Ordinance  affecting  Sex.  An  ordinance  forbidding  females  to 
wait  upon  persojis  in  a  bar-room  is  unconstitutional,  not  applying  to  both 
sexes.     Ex  parte  Maguire,  Cal.  xii.  9  ;  57  Cal.  604. 

145.  Passage  through  State  —  Police  Power —  Taxation.  The  right 
of  free  passage  through  a  state  by  every  citizen  is  subject  only  to  sudi 
legislative  regulations  as  may  be  imposed  in  the  exercise  of  the  police 
power,  or  remotely  affected  by  the  legitimate  exercise  of  the  power  of 
taxation  by  the  state.     Joseph  v.  Randolph,  Ala.  xvi.  227. 

146.  Police  Power  —  Nuisance  —  Charter  Rights.  The  police  power 
of  a  state  may  be  exercised  to  give  an  effectual  remedy  to  abate  a  nui- 
sance.    Fertilizing  Co.  v.  Byde  Park,  S.  C  U.  S.  vii.  226 ;  97  D.  S.  659. 


Digitized  byLjOOQlC 


CONSTITUTIONAL  LAW.  118 

147.  lUd.  —  Statutory  Fencet.  A  statate  declaring  that  all  railway 
corporations  shall  inclose  their  tracks  b  a  police  regulation  and  valid 
against  existing  onporations.  Wilder  v.  S.  if.  Co.  Maine,  4  Am.  L.  T.  R. 
45. 

148.  PostfJ  System  —  Authority  of  Congreu  to  duignaU  Matter  to  he 
eemried  and  Matter  to  be  excluded.  The  power  vested  in  Congress  to  es- 
tablidi  "  post-offices  and  post-roads  "  embraces  the  regulation  of  the  en- 
tire postal  system  of  the  country.  Under  it  Congress  may  designate  what 
shall  be  carried  in  the  mail,  and  what  shall  be  excluded.  In  re  JacJuon, 
S.  C.  U.  S.  vL  1 ;  96  U.  S.  727. 

149.  PtthUe  Offioert —  City  and  County  Offieert.  The  act  b  not  un- 
constitutional because  it  constitutes  certain  county  officers  ex  officio  city 
officers.    Slate  v.  Swift,  Nev.  ii.  673 ;  11  Nev.  128. 

150.  Jbid. —  Eaumeraiing  Public  Officer  fi>r  Money  lost.  An  act 
which  exonerates  a  public  officer  from  paying  over  to  the  state  public 
money  stolen  or  lost  while  in  his  possession  and  directing  the  levy  of  a 
tax  to  meet  the  deficit  is  not  forbidden  by  the  state  or  the  federal  Con- 
stitution'   Board,  etc  v..McLandsborougk,  Ohio,  xii.  812. 

151.  Ibid.  —  Expiration  of  Term  of  Office,  Where  the  creation  of  a 
certain  office  by  the  general  assembly  is  provided  for  in  the  Constitu- 
tion, and  such  office  is  created  with  the  provision  that  the  officer  "  shall 
be  appointed  and  commissioned  by  the  governor  of  said  state  for  a  period 
of  four  years,"  the  office  did  not  expire  at  the  expiration  of  such  term, 
bat  the  appointee  held  over  until  his  successor  was  qualified.  Walker  v. 
FerriO,  Ga.  iiL  758 ;  57  Ga.  512. 

152.  Ibid.  —  Governor's  Power  of  Removal  of  Public  Officers.  An 
officer  appointed  by  the  governor  "by  and  with  the  consent  of  tlie  sen- 
ate "  is  removable  by  him  without  submitting  the  removal  to  the  senate. 
Commonweath  v.  Lane,  Penn.  xv.  797. 

163.  Pay — Increase —  Tillerman  —  Fire  Carriage.  A  tillerman  of 
a  fire-ladder  carriage  with  a  fixed  salary,  payable  monthly,  is  within  the 
prohibition  provision  of  the  Constitution  as  to  the  increase  of  officers'  or 
employees'  salaries.    Dwight  v.  Ilartfvrd,  Conn.  xvii.  552. 

154.  Ibid. — President  filing  Vacancies  in  Office —  Senate  not  in  Set- 
tion.  The  president  has  constitutional  power  to  make  an  appointment 
to  fill  a  vacancy  in  office,  notwithstanding  the  fact  that  such  vacancy 
first  happened  when  the  senate  was  in  session.  In  re  Farrow,  U.  S.  C.  C. 
X.  355. 

155.  Ibid. —  Two  Offices  in  One  Person.  The  offices  of  justice  of 
the  peace  and  city  recorder  are  distinct  offices,  and  they  may  be  held  by 
the  same  person.     State  v.  Swift,  Nev.  ii.  573  ;  11  Nev.  128. 

156.  Ibid.  —  Pay  of  Legislators.  A  constitutional  provision  that  the 
"  salary  "  of  members  of  the  legislature  shall  be  fixed  by  law,  and  that 
they  shall  receive  no  further  compensation,  is  not  violated  by  an  act  fix- 
ing the  compensation  of  members  at  a  certain  sum  for  a  session  not  ex- 
ceding  a  certain  time  and  a  certain  per  diem  pay  for  the  duration  of  the 
session  in  excess  thereof.     Commonwealth  r.  Butler,  Penn.  xiv.  442. 

157.  Jbid. —Any  Change.  As  to  increasing  and  diminishing  compen- 
satioo  of  officers,  see  Briscoe  v.  Clark  Co.  111.  x.  141 ;  95  111.309. 

158.  PubUe  Schools  —  Scholars  of  Afiiean  Descent  —  Taxation  — 
Fund.  A  statute  providing  for  a  school  tax  without  distinction  of  color, 
and  an  enumeration  of  children  as  scholars  with  children  of  African  de- 
aoeut  in  separate  lists,  and  for  separate  schools  for  them,  their  full  propor- 
tion of  the  school  revenue  to  be  expended  on  them,  does  not  violate  any 
■eotion  of  the  Constitution  of  Indiana,  or  that  of  the  United  States.  Cory 
T.  Carter,  Ind.  2  Am.  L.  T.  R.  73. 

159.  Ibid.  —  Fourteenth  Amendment  —  Race  and  Color.  All  children, 
of  whatever  race  or  color,  are  entitled  to  admission  to  the  public  schools 
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of  a  state.    Separate  eofaools  may  be  provided  for  children  of  Africans  and 
Indians.      Ward  v.  Flowl,  Cal.  1  Am.  L.  T.  R.  204. 

160.  Rebellion —  Rightful  Government.  The  state  government,  in 
Alabama,  during  the  war  was  the  rightful  government.  Parks  v.  Qoffee, 
Ala.  4  Am.  L.  T.  R.  204. 

161.  Ibid.  —  Jxidicial  Proceedings  —  "  Faith  and  Credit " —  «  Ordinance 
of  Seeeuion."  The  Arkansas  "  oixliimuce  of  secession  "  was  nnconstitn- 
tional  and  void ;  and  judical  proceedings  in  her  courts  under  the  nsor- 
pation  are  not  entitled  to  faith  and  credit  under  the  federal  Constitution. 
Penntoighl  v.  Foote,  Ohio,  4  Am.  L.  T.  K.  97. 

162.  Religious  Freedom — Action  under  Religioat  BeUef  againtt  the 
Law.  The  violation  of  a  statute  cannot  be  justified  under  the  religions 
prohibition  of  the  federal  Constitution,  though  the  teachings  of  a  religions 
belief  shall  direct  the  commission  of  an  act  which  is  denounced  by  the 
law.     Retfnoldt  v.  U.  S.,  S.  C.  U.  S.  vii.  161 ;  98  U.  S.  145. 

1 63.  Repeals  —  Bg  ImpliceUion  —  LoeeU  Act.  A  local  statute  is  not  re- 
pealed by  a  general  one  upon  the  same  subject,  in  the  absence  of  an  ap- 
parent intent  to  repeal.     Seifried  v.  Commonwealth,  Penn.  ziv.  731. 

1 64.  Ibid.  —  Ibid.  —  Revision  and  Substitution.  A  subsequent  statute 
revising  the  whole  subject  of  a  former  one,  and  intended  as  a  substitute 
for  it,  operates  as  a  repeal  of  the  former.  Devine  v.  Cbok  Co,  111.  iv.  82 ; 
84  111.  590. 

1 65.  Ibid.  —  Necessary  Recital.  Where  the  Constitution  of  a  state 
provided  that  the  act  repealing,  reviving,  or  amending  any  statute  should 
set  out  the  act  so  affected,  the  absence  of  this  declaration  from  such  stat- 
ute will  render  it  inoperative  and  void.  McGhee  v.  State;  Hdrtsfield r. 
Slate,  Tenn.  viii.  761 ;  2  Lea,  622. 

166.  Ibid.  —  Proceedings —  Contract.  A  repealing  statute  annuls  all 
proceedings  had  under  the  act  repeale<1,  unless  the  obligations  of  a  con- 
tract would  thereby  be  impaired  or  a  vested  right  destroyed.  Lamb  v. 
Schotller,  CaL  ii.  710;  54  Cal.  319. 

167.  Ibid. —  Provision  — Act  to  apply  —  Existing  Laws.  Where  a 
constitutional  provision  requires  legislative  action  to  be  put  in  motion, 
laws  previously  in  force,  and  not  otherwise  abrogated,  continue  in  opera- 
tion until  the  adoption  of  the  enabling  statute.  New  Orleans  v.  Wood, 
La.  xiv.  399. 

168.  Ibid. —  Void  Act  —  Effect  on  Existing  Statutes.  An  unconsti- 
tntional  act  has  no  effect  to  repeal  or  modify  previouslv  existing  statutes. 
Nolan's  case,  Mass.  iii.  756  ;  122  Mass.  833. 

169.  Retrospective  Law  defined.  A  retrospective  law  is  one  which  re- 
lates exclusively  to  civil  rights  and  remedies.  Ex  parte  Bethurwm,  Mo. 
Ti.  486 ;  66  Mo.  545. 

170.  Ibid. — Municipal  Debt.  A  law  requiring  a  mnnidpal  corporation 
to  pay  a  just  but  defective  claim  is  not  within  the  constitutional  provi- 
sion inhibiting  the  passage  of  a  retroactive  law.  Gaslight  Co.  v.  Clark, 
S.  C.  U.  S.  vi.  257 ;  95  t.  S.  644. 

171.  Revenue  Bill — Postal  Rates.  A  bill  to  regulate  postal  rates  is 
not  a  bill  to  raise  revenue.     Michels  v.  James,  U.  S.  C.  C.  i.  16. 

172.  Ibid.  —  Appropriating  Public  Money.  An  act  which  merely 
makes  an  appropriation  of  public  money  is  not  a  bill  for  raising  a  rev- 
enue, though  it  may  lead  to  the  necessity  of  taxation.  Ourryer  v.  Mer- 
rill, Minn.  v.  656;  25  Minn.  1. 

173.  Sale  of  Land  —  Remainder-Man.  The  legislature  may  authorise 
an  absolute  sale  of  land  subject  to  a  contingent  remainder  against  the 
will  of  the  remainder-man.  lAndey  v.  Huhibard,  Conn.  iii.  723 ;  44  Conn. 
109. 

174.  Right  of  Search  —  Inspection  of  Milk.  An  act  authorizing  in- 
spectors to  enter  opon  and  take  specimens  of  suspected  impure  milk 
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from   stores  and  wagons,  for  aoalysation,  is  constitutional.     Common' 
wealth  T.  Carter,  Mass.  xiiL  501 ;  132  Mass.  12. 

175.  Jbid.  —  Opening  and  Examining  Letter*  —  Warrant.  The  con- 
stitutional guaranty  of  ttie  right  of  the  people  to  be  secure  in  their  papers 
against  unreasonable  searches  and  seisures  extends  to  mailed  letters.  In 
re  Jackson,  S.  C.  U.  S.  vi,  1 ;  96  U.  S.  727. 

176.  Jbid,  —  Mail-Matter  —  Impet^on.  Regulations  excluding  matter 
from  the  mail  may  be  enforced  through  the  courts,  upon  competent  evi- 
dence of  their  violation  obtained  in  other  ways  than  by  the  unlawful  in- 
spection of  letters  and  sealed  packages ;  and  with  respect  to  objection- 
able printed  matter,  open  to  examination,  they  may  in  some  cases  be 
enforced  by  the  direct  action  of  the  officers  of  the  postal  service  npon  their 
own  inspection,  as  where  the  object  is  exposed  and  shows  unmistakably 
that  it  is  prohibited,  as  in  the  case  of  an  obscene  picture  or  print.     Ibid. 

177.  JbicL  — Inepection  —  Letters  —  Printed  Matter,  lu  the  enforce- 
ment of  regulations  excluding  matter  from  the  mail  a  distinction  is  to  be 
made  between  different  kinds  of  mail-matter ;  between  what  is  intended 
to  be  kept  free  from  inspection,  such  as  letters  and  sealed  packages  sub- 
ject to  letter  postage,  and  what  is  open  to  inspection,  such  as  newspa- 
pers, magazines,  pamphlets,  and  other  printed  matter,  purposely  left  in 
a  condition  to  be  examined.     Jbid. 

178.  State  —  Identity  of  State  before,  during,  and  after  the  RebeUion. 
The  attempt  of  a  state  to  separate  itself  from  that  Union  did  not  destroy 
its  identity  as  a  state  nor  free  it  from  the  binding  force  of  the  federal 
Constitution.  Keith  v.  CSark,  ColUetor,  S.  C.  U.  S.  vu.  129 ;  97  U.  S. 
454 

179.  Suit  against  a  State  —  State  as  Plaintiff—  Heal  Party  in  Inter- 
est. A  cause  cannot  l>e  maintained  against  a  state  of  the  Union  though 
brought  Id  the  name  of  a  state,  if  the  absolute  right  to  the  subject  in  con- 
troversy is  not  in  the  state  itself ;  the  state  then  becomes  the  mere  agent 
of  a  disqualified  daimaiit  to  enforce  his  demand.  I/ew  Hampshire  t. 
Louisiana;  New  York  v.  Louisiana,  S.  C.  U-  S.  xv.  417. 

180.  Construction  of  Statute.  The  presumption  in  favor  of  the  con- 
sUtntionality  of  an  act  should  prevail  in  all  conflicts  of  interpretation 
and  all  doubtful  implications  of  constitutional  power,  so  as  to  sustain,  if 
possible,  the  validity  of  legislative  action.  U.  S.  v.  Curtis.  U.  S.  C.  C. 
xiv.  167.  Commonwealth  v.  Butler,  Peon.  lb.  442.  People  v.  Com- 
stock,  N.  Y.  ix.  16.  Sarony  v.  lAthographic  Co.  U.  S.  C.  C.  xvi.  8.  Min- 
ing Co.  v.  SeaweU,  Nev.  iii.  729.  Curryer  v.  Merrill,  Minn.  v.  656 ;  25 
Minn.  L 

181.  Jbid.  —  Change  in  Constitution.  How  far  a  change  in  the  Con- 
stitution will  affect  or  repeal  statutes.  See  Dewar  v.  Peojple,  Mich.  viii. 
593;  40  Mich.  401.  Tilbs  v.  Williamson,  Ga.  vii.  203;  61  Ga.  74. 
iron  Co.  v.  Supervisors,  Peun.  ii.  545 ;  81  Penn.  St.  482. 

182.  Ibid. —  Curative  Statutes  —  Municipal  Bonds.  Statutes  curing 
or  legalizing  municipal  indebtedness  are  valid.  Gas  Light  Co.  v.  C^rk, 
S.  C.  U.  S.  vi.  257 ;  95  U.  S.  644.  Town  of  Ihompson  v.  Perrine,  lb. 
xi.  761 ;  108  U.  S.  806.     Huff'v.  Cook,  Iowa,  iii.  550;  44  Iowa,  639. 

183.  Jbid. — Popular  and  Technical  Sense  of  Words.  In  construing 
an  act,  where  a  word  is  used  which  has  a  technical  and  a  popular  sense, 
it  is  to  be  taken  in  that  sense  which  will  sustain  the  exercise  of  legisla- 
tive power.  Commonwealth  v.  Butler,  Penn.  liv.  442.  See  People  v. 
LowenthcU,  III.  x.  395 ;  93  111.  191. 

184.  Ibid,  —  State  Constitution  —  Grant  of  Legislative  Powers.  The 
settled  rule  of  construction  applied  to  state  Constitutions  is,  that  the 
grant  of  legislative  powers  therein  is  a  general  and  not  a  special  grant  of 
powers,  and  includes  all  legislative  powers  not  actually  prohibited  or  ex- 
pressly excepted.    B.  B,  Co.  v.  Orion,  U.  S.  C.  C.  ix.  185. 
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185.  StatHte  —  VneotutUutitmal  in  Part.  A  statnte  which  is  oncoasti- 
totional  in  part  will  be  enforced  in  its  valid  parts,  unless  the  unconstitu- 
tional portion  may  be  so  material  as  to  render  the  whole  act  void.  State 
T.  Newton,  Ind.  v.  524;  62  Ind.  517.  State  v.  Amery,  R:  I.  vL  89;  12 
R.  I.  64.  Bull  V.  Rowe,  S.  C.  x.  823.  Supervitor*  v.  &wx.  111.  1  Am. 
L.  T.  E.  461. 

186.  Snd. —  Enactment — Enacting  (Maute.  The  omission  of  the  words 
"senate and"  from  the  enacting  clause  of  an  act  of  the  legislature  renders 
the  act  unconstitutional  and  void.  State  v.  Rogers,  Nev.  i.  492;  lU 
Nev.  250. 

187.  Ibid.  —  Act  to  be  done — Jowmal  of  Home.  When  the  Constitu- 
tion requires  that  a  particular  thing  done  shall  be  necessary  to  the  validity 
of  an  act  of  the  legislature,  and  that  the  journal  must  show  that  this  thing 
was  done,  the  act  cannot  be  accepted  as  constitutionally  adopted  unless 
the  journal  shows  the  particular  thing  to  have  been  done.  WaJkvr  v. 
Gri^h,  Ala.  V.  711 ;  60  Ala.  861. 

1 88.  Ibid.  —  Silence  of  Journal.  Bat,  except  in  such  cases,  mere  si- 
lence of  the  journal  does  not  invalidate  an  act  of  the  legislature.     Ibid. 

189.  Ibid. —  Three  Readings.  Where  the  Constitution  of  the  state 
(§  15.  art.  4)  requires  that  a  bill  shall  be  read  three  times  at  length, 
unless  the  first  two  readings  are  dispensed  with  by  a  two  thirds'  vote  for 
reasons  of  urgency,  every  enactment  which  does  not  comply  with  this 
provision  is  unconstitutional.  Weil  t.  Kenfield,  Cal.  iz.  641 ;  54  Cal. 
111. 

190.  Ibid.  — Reading  of  BilL  The  reading  of  a  bill  before  a  legisla- 
ture by  its  title  by  unanimous  consent  is  a  sufficient  reading  thereof, 
unless  the  Constitution  requires  the  actual  reading  in  full.  Ckicot  Opunty 
V.  Davit,  Ark.  xvii.  141. 

191.  Ibid.  —  Impeaching  Statute.  The  bill  enrolled  is  the  best  evi- 
dence of  the  act  passed,  and  it  cannot  be  impeached  by  the  bill  which 
passed  the  general  assembly.     Sawyer  v.  Davis,  Mass.  xvii.  803. 

192.  Unconstitutional  Statute  —  lAability  for  violating.  Where  the 
legislature  have  enacted  a  law,  which  has  not  been  judicially  declared  to 
be  unconstitutional,  a  private  person  is  not  bound  at  hie  peril  in  damages 
to  know  that  the  law  is  unconstitutional  and  void.  McAlHster  v.  R.  R. 
Go.  Mo.  ziu.  245 ;  78  Mo.  351. 

193.  Taxation  —  Auctioneer's  Sedes  —  Importations.  A  state  tax 
upon  the  sales  of  an  auctioneer  upon  imported  goods  in  the  original 
packages  is  unconstitutional.  Cook  v.  Pennsylvania,  S.  C.  U.  S.  viL  1 ; 
97  U.  S.  566. 

194.  Ibid. —  Corporation —  Charter.  The  right  of  the  state  to  im- 
pose a  higher  tax  rate  in  future  upon  a  corporation  cannot  be  taken 
away  by  a  mere  implication  arising  from  a  direction  in  the  charter  to  pay 
a  certain  sum.  R.  R.  Co.  v.  Philadelphia,  Penn.  iv.  506 ;  83  Penn.  St. 
429. 

195.  Rnd.  —  Receipts  of  Insurance  Company  derived  from  Premiume 
received  without  the  State.  It  is  not  in  contravention  of  the  Constitution 
of  the  United  States  for  a  state  to  levy  a  tax  upon  the  gross  receipts 
from  premiums  of  an  insurance  company,  incorporated  under  her  laws, 
though  such  premiums  may  have  been  received  outside  of  the  state,  and 
for  insurance  on  property  in  another  state  or  in  a  foreign  country.  Ins. 
Co.  V.  Commonweakh,  Penn.  vi.  537. 

196.  Ibid. — Land  included  in  Municipality.  The  taxing  power  is 
vested  in  the  legislature,  and  it  is  exclusively  within  its  province  to  ap- 
portion and  direct  the  assessment  and  collection  of  taxes.  Ihimer  v. 
Omaha,  Neb.  iv.  544. 

197.  Ibid.  — Municipal  Corporation  aiding  Private  Corporation.  A 
municipal  corporation  cannot  be  empowered  by  statute  to  raise  taxes 
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for  the  benefit  of  a  nutnnfactnring  enterprise  in  private  hands.    Samng$ 
M$o.  y.  Topeka,  S.  C.  U.  S.  2  Am.  L.  T.  R.  172. 

198.  Ibid.— r Unequal  Taxation —  CoHaleral  Jnheritaneei.  A  statute 
imposing  a  tax  on  collateral  inheritances  is  void  for  inequality.  Cherry 
V.  Spencer,  N.  H.  xiv.  527. 

199.  Tilh  of  Act — Extending  Provisiotu  of  Statute  over  Other  Coun- 
tie$.  An  act  amending. a  general  law  bj  extending  its  proTisions  over 
other  counties  is  not  a  private  or  local  bill,  and  therefore  not  unconstitu- 
tional because  it  embraces  more  than  one  subject.  Bank  v.  Seneca  FaUt, 
U.  S.  G  C.  XV.  779. 

200.  Ibid.  —  Incorporating  Tnut  Company  and  conferring  Banking 
Powers,  An  act  entitled  **  An  act  to  incorporate  the  International  Mutu^ 
Trust  Company,"  and  conferring  banking  powers,  but  not  giving  the  right 
to  issue  bank  notes,  is  not  in  violation  of  die  constitutional  provisicHi  that 
no  private  or  local  law  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.  People  v.  Loewenthal,  111.  x.  895 ;  93 
111.  191. 

201.  Ibid.  —  Part  of  Law  valid.  A  law  may  be  broader  than  its 
title  and  not  be  unconstitutional.  Such  portions  of  the  law  as  are  not 
expressed  in  the  title  are  null  and  void,  and  the  rest  is  valid.  State  v. 
Crowley.  La.  xiL  691 ;  88  La.  An.  782. 

202.  3id.  —  Particular  Part  unnoticed.  An  entire  act  is  not  neoea* 
sarily  unconstitutioual  because  the  title  fails  to  give  notice  of  some  par- 
ticular matter  contained  in  it.     Dewhurtl  v.  Allegheny,  Penn.  xi.  444. 

203.  Ibid.  —  Sufficiency  of  Title.  An  act  whose  subject  is  germane  to 
the  subject  of  a  former  act  is  sufficiently  described  by  the  title  as  snpple- 
meotal  to  an  act,  etc.,  setting  forth  the  former  act.  Pet.  of  Church  TVut- 
tees,  Penn.  vii.  630. 

204.  Jbid. —  Unity  of  Subject —  Jf otter  germane  to  Subject  of  Act, 
Whatever  is  germane  to  and  congruous  with  the  subject  of  a  statute  may 
be  embodied  as  a  part  of  it  in  the  same  act,  without  destroying,  the  unity 
of  the  subjecL  Walker  v.  GriMth,  Ala.  v.  711 ;  60  Ala.  361.  See  State 
V.  Newton,  lA.  v.  524 ;  62  lud.  517. 

205.  Trial  by  Jury  —  Equity  Pleading  and  Practice.  The  trial  by  a 
oonrt  of  equity,  according  to  its  own  course  and  practice,  of  issues  of  fact 
growing  out  of  the  administration  of  trust  property  in  its  possession,  does 
not  impair  the  constitutional  right  of  trial  by  jury.  Barton  v.  Barbour, 
S.  G  U.  S.  xiii.  129 ;  104  U.  S.  126. 

206.  Ibid.  —  Fourteenth  Amendment  —  DitcriminatioH  againet  Colored 
Men.  Where  the  statute  secures  to  every  white  man  the  right  of  trial  by 
jury  selected  from,  and  without  discrimination  against,  his  race,  and  at 
the  same  time  permits  or  requires  such  discrimination  against  the  colored 
man,  because  of  his  race,  the  latter  is  not  equally  protected  by  law  with 
the  former,  and  the  act  is  unconstitutional.  Strauder  v.  Wett  Virginia, 
8.  C.  U.  8.  ix.  425. 

207.  Jbid.  — Aid.—  treaty  with  China.  The  jury  law  of  Nevada 
providing  that  "  every  qualified  elector  of  the  state  ...  is  a  qualified 
juror  of  the  county  in  which  he  resides  "  is  not  in  conflict  with  the  Four- 
teenth Amendment  to  the  federal  Constitution  nor  with  §§  1977  and  1978, 
Rev.  Sut.  U.  S.,  nor  with  the  treaty  between  the  United  States  and 
Ghma  of  July  28,  1868.     .State  v.  Ah  Chew,  Nev.  zii.  339  ;  16  Nev.  50. 

208.  Rid. — Mode  of  obtaining  Jviry.  To  prescribe  the  mode  of  ob- 
taining a  jury  is  not  to  deprive  a  litigant  of  his  right  to  trial  by  jury. 
Dortie  v.  Lockwuod,  Ga.  vii.  680 ;  61  Ga.  293. 

209.  Ibid.  —  Number  of  Jurymen.  The  term  "jury"  as  used  in  the 
Constitution  means  twelve  impartial  men.  State  v.  Me  Clear,  Nev.  iL 
86;  11  Nev.  89. 

210.  Ibid.  —  JVial  by  Court  —  Defence.    An  act  which  provides  that 
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the  judge  of  a  city  court  shall  render  judgment  without  a  jury,  where  no 
issuable  defence  is  filed  on  oath,  is  constitutional.  Dortie  v.  Loekwood, 
Ga.  vii.  680;  61  Ga.  293. 

21 1.  Ibid.  —  Waiving  Trial  by  Jury  of  Oriminal  Offence.  Upon  a 
plea  of  not  gailty  to  an  information  or  indictment  for  a  felony  or  misde* 
meaner,  the  accused  is  put  upon  the  country,  and  can  be  tried  by  a  jary 
only  ;  the  right  of  the  accused  to  such  a  trial  cannot  be  waived.  Slate 
V.  Loekwood,  Wis.  v.  738. 

212.  Foreign  WilU  and  ProhaU.  A  statute  of  wills  which  seeks  in 
any  way  to  attack  the  will  and  the  probate  thereof  made  in  another  state 
is  unconstitutional.     Harrit  v.  Horn*,  Ind.  vii.  18 ;  61  Ind.  117. 

213.  Witness  —  Rrmoving  Disability  of  Convict  to  testify.  A  removal 
by  legislative  act  of  the  disability  of  a  convict  to  testify  in  judicial  pro* 
ceedings  is  not  unconstitutional.  Sutton  v.  Fox,  Wis.  xv.  31 ;  55  Wis. 
581. 

214.  Warehouseman  —  Storage  Bates  —  Federal  Constitution.  A  state 
may  fix  the  storage  rates  of  grain,  though  it  is  mixed  with  grain  of  other 
owners.  Such  a  regulation  is  not  obnoxious  to  the  federal  Constitution. 
Munn  V.  People,  S.  C.  U.  S.  4  Am.  L.  T.  R.  165. 

215.  Women  as  Public  School  Officers.  In  Iowa  there  is  no  constitn- 
tutional  provision  which  prevents  women  from  holding  the  office  of 
county  superintendent  of  schools.  Huffy.  Cook,  Iowa,  iii.  550;  44 
Iowa,  639. 

CONTEMPTS. 

1.  Advice  of  Counsel.  Advice  of  counsel  that  the  notice  may  be  safely 
disregarded  is  not  a  justification  for  disobedience.  R.  R.  Co.  v.  Johnson, 
N.  J.  xiv.  595  ;  8  Stew.  422. 

2.  Assailing  Court  and  Bar  —  False  and  LibeUout  Letter  to  Grand 
Jury,  The  court  cannot  proceed  in  contempt  upon  a  false  and  libellous 
letter  attacking  the  conrt  and  some  members  of  the  bar  addressed  to  the 
grand  jury.     In  re  Covrtenay,  S.  C.  vi.  474. 

3.  Assault  in  Court.  No  hearing  of  contempt  proceedingvis  necessary 
where  an  assault  is  made  in  open  court.  MiddUbrook  v.  ^ate.  Conn.  iii. 
294 ;  43  Conn.  257. 

4.  Attorney  —  As  Publisher —  Bill  of  Rights.  A  publisher  is  not  ex- 
cluded from  the  protection  afforded  to  him  by  the  Bill  of  Rights,  be- 
cause he  is  also  a  lawyer.  £x  parte  Steinman  and  Hensel,  Penn.  x. 
571 ;  95  Penn.  St.  220. 

5.  Committee  —  PtMic  Officer.  The  power  of  a  committee  or  public 
officer  to  commit  for  a  contempt,  where  authorized  by  an  act  of  the  leg- 
islature to  summon  witnesses  and  examine  them  under  oath,  must  clearly 
appear  on  the  face  of  the  act.  Noyes  v.  Byxbee,  Conn.  vii.  584 ;  45 
Conn.  382. 

6.  Commitment — 7Vm«  —  Performance  of  Act.  A  commitment  for 
contempt  must  be  for  a  definite  period,  or  until  the  performance  of  a 
specified  act.    People  v.  Piepenbrink,  Sheriff,  111.  viii.  816. 

7.  Cost*  —  Finding  Defendant.  It  is  error  to  include  in  the  costs 
of  contempt  the  expense  incurred  in  seeking  to  find  the  defendant.  Mid- 
dlebrook  v.  State,  Conn.  iii.  294  ;  48  Conn.  257. 

8.  Erroneous  Order  —  Punishment.  The  fact  that  the  order  was  er- 
roneously or  improvidently  made  will  be  considered  by  the  conrt  in 
awarding  punishment  for  disobedience.  R.  R.  Go.  v.  Johnson,  N.  J.  xir. 
695  ;  8  Stew.  422. 

9.  Serving  Foreign  Witneu.  It  is  a  contempt  to  serve  a  foreign  wit- 
ness in  an  action,  and  a  commitment  will  issue  unless  the  suit  is  discontin- 
ued.   In  re  Bealey,  Vt.  xiiL  444 ;  63  Vt.  694. 

10.  Injunction  —  Agreement  in  Court.     An  agreement  in  a  citation  for 
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coutempt  in  disobeying  an  injnnctioa  to  do  certain  acts  and  pay  damages, 
the  plaintiff  not  to  pursue  the  injunction  suit,  takes  the  case  out  of  court, 
and  the  proceedings  fall.  Hail  v.  Harrit,  Conn.  viii.  200 ;  45  Conn. 
544. 

11.  Bnd.  —  Bona  Fidet  —  Attachment  —  Cott*.  When  an  injunction 
has  been  violated,  but  the  court  is  satisfied  that  the  defendant  has  acted 
in  good  faith  and  not  in  wilful  coutempt,  an  attachment  will  not  be  en- 
forced, but  the  defendant  will  be  ordered  to  pay  the  costs  of  the  proceed- 
ing.    Strobridge  v.  Lind$ay,  U.  S.  C.  C.  xi.  734. 

12.  Ibid. —  Violation  by  Corporation  —  Fine.  A  railroad  company 
enjoined  from  discriminating  against  an  express  company  and  to  charge 
certain  express  freight  can  be  fined  for  violating  the  injunction.  U.  S. 
T.  R.  R.  Co.  U.  S.  C.  C.  xi.  696. 

13.  Ibid. —  Grading  Street — Subtequenl  Municipal  Authority,  De- 
fendants enjoined  from  grading  a  street  who  obtained  authority  from  the 
municipal  authorities  to  go  on  with  the  work,  and  who  then  proceeded 
therewith,  without  obtaining  a  modification  or  dissolution  of  the  injunc- 
tion order,  are  guilty  of  contempt.  Midler  v.  Henry,  U.  S.  C.  C.  viL 
772. 

14.  Snd. — Supplementary  Proeeedingt  —  Informal  Affidavit.  An 
order  in  contempt  for  violating  an  injunction  order  in  supplementary  pro- 
ceedings cannot  be  assailed  for  informalities  in  the  affidavit.  Lehmair 
v.  Gritwold,  N.  Y.  ix.  282 ;  8  J.  &  Sp.  542. 

15.  Inturance  Commisfioner.  The  power  given  by  statute  to  the  insur- 
ance commissioner  to  investigate  the  financial  condition  of  any  life  insur- 
ance company  of  the  state,  to  summon  its  offlcers  before  him,  to  compel 
their  attendance  and  the  production  of  papers,  and  to  examine  them  under 
oath,  does  not  authorize  him  to  commit  witness  for  contempt  in  refus- 
ing to  be  sworn  and  to  answer  questions.  Noyet  v.  Bixbee,  Coun.  viL 
584;  45  Conn.  382. 

16.  Juritdiction.  Every  court  of  original  jurisdiction  has  inherent 
power  to  punish  for  contempts  of  its  auUiority  and  dignity.  Shattuck  v. 
Slate,  Miss.  L  496  ;  50  Miss.  575. 

17.  Rid.  —  Order.  If  a  court  has  no  jurisdiction  of  the  subject-mat- 
ter of  an  order  and  such  want  of  jurisdiction  appears  on  the  face  of  the 
original  petition  or  complunt,  disobedience  of  the  process  issued  thereon, 
or  of  orders  made  in  connection  therewith,  is  not  a  contempt.  People  v. 
Dittriet  Court,  Colo.  xvi.  457.  See  Evans  v.  Pack,  U.  S.  C.  C.  vii.  70. 
State  v.  CVr»7  Dittriet  Court,  La.  xiii.  780. 

18.  Motive.  In  a  proceeding  for  contempt  the  judge  finds  the  facts, 
and  if  it  be  ascertained  that  a  judicial  mandate  is  wilfully  and  intention- 
ally disregarded,  the  penalty  is  incurred,  whether  an  indignity  to  the  court 
or  a  contempt  for  its  authority  was  or  was  not  the  motive.  Baker  v.  Cor- 
don,  N.  C.  xiv.  757  ;  86  N.  C.  116. 

19.  Municipal  Corporation  —  Officer*  eu  Individualt.  A  municipal 
corporation  cannot  be  gnilty  of  a  contempt  in  disobeying  an  injunction ; 
the  contempt,  if  any,  is  of  officers  of  the  city.  Bast  v.  Skakopee,  Minn, 
xi.  126;  27  Minn.  250. 

20.  7%«  Offence.  A  contempt  of  court  is  a  distinct  criminal  offence. 
PkiUips  V.  Welch,  Nev.  iii.  16;  11  Nev.  187, 

21.  Order  of  Court  —  Waiver.  The  acceptance  of  a  demurrer  by  the 
court  after  ordering  that  the  general  issue  be  pleaded  waives  the  contempt. 
Allen  V.  R.  R.  Co.  Conn,  xvi,  519. 

22.  Phytieian  or  Surgeon  a*  Expert  —  Feet.  A  physician  or  surgeon 
can  be  compelled  to  testify  as  an  expert,  where  such  testimony  is  rele- 
vant to  a  cause  pending  for  determination  in  a  judicial  tribunal,  without 
being  paid  as  for  a  professional  opinion.  Ex  parte  Dement,  Ala.  v.  138. 
Per  contra,  Buekman  v.  Slate,  Ind.  v.  429  ;  59  Ind.  1. 
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23.  Power  of  Examiner  to  ruk  cm  Eoidenet.  A  witness  before  an  ez> 
Mniner  has  a  right  upon  a  question  not  free  from  doubt  to  take  the  opin- 
ion of  the  court.     JioberU  v.  WaMey,  U.  S.  C.  C.  xv.  39. 

24.  Power  topunith  —  Statute.  The  legislature  cannot  deprive  courts 
of  their  inherent  power  to  punish  for  contempt,  although  it  may  limit 
their  mere  arbitrary  discretion.  Arnold  t.  OommoHteeam,  Ky.  xiv.  329 ; 
80  Ky.  135. 

25.  Statute  limiting  Punithment — Trial — Summary  Action.  A  stat- 
ute limiting  the  fine  or  imprisonment  in  the  absence  of  a  trial  by  jury, 
does  not  take  away  the  power  of  the  court  to  punish  summarily.     Ibid. 

26.  Punithment  —  Lotte*.  The  order  of  Uie  court  is  intended  to  tui- 
dicate  its  authority,  not  as  an  ind^nniiication  of  a  party  for  losses  claimed 
in  consequence  of  the  contempt.     Koehler  v.  Dobberpuhl,  Wis.  xv,  288. 

27.  Md, — Federal  Courts.  Under  the  federal  statute  (March  2. 
1881)  contempt  of  court  can  be  pnnished  only  by  fine  or  imprisonment. 
In  re  Robinson,  S.  C.  U.  S.  1  Am.  L.  T.  B.  326. 

28.  Possession  taken  of  Property  in  Castodia  Legis.  Taking  posses- 
sion of  property  of  a  corporation  which  is  in  the  possession  of  another 
court,  though  the  possession  was  taken  under  color  of  process  of  another 
court,  is  contempt.  Wilmer  v.  R.  R.  Go.  U.  S.  C.  C.  3  Am.  L.  T.  R. 
29. 

29.  Receiver  wrongfuliy  appointed — Commissions.  Where  one,  wrong- 
fully appointed  receiver  by  the  court,  persists,  when  ordered  to  give  up 
the  whole  property,  upon  retaining  commissions  for  services  performed 
as  such  receiver,  he  may  be  committed  to  prison  for  contempt  of  court. 
People  V.  Jones,  Mich.  i.  390.  , 

80.  Receiver's  Possession  disturhed.  Interference  with  property  in 
the  possession  of  the  court  by  its  receiver  will  be  treated  and  pnnished 
as  a  contempt.     Secor  v.  R.  R.  Co.  U.  S.  C.  C.  iv.  283 ;  7  Biss.  513. 

31.  Review  —  Mississippi.  The  Constitudon  of  Mississippi  does  not 
confer  the  power  to  review  the  judgment  of  an  inferior  court  punishing 
for  contempt.     Shattuck  v.  State,  Miss.  i.  496;  50  Miss.  575. 

32.  Rights  of  Parly.  While  a  party  is  in  contempt,  the  court  will 
see  that  his  rights  are  protected,  but  will  grant  him-  no  &vors.  Koehler 
V.  Dobberpuhl,  Wis.  xv.  288. 

33.  Rule  —  In  State's  Name  —  Summary  Rule.  A  rule  for  contempt 
is  not  required  to  issue  in  the  name  of  the  commonwealth.  Arnold  v. 
Commonwealth,  Ky.  xiv.  829  ;  80  Kv.  135. 

34.  Stdpcena  duces  tecum  —  To  bring  Certain  Patterns.  An  attach- 
taeat  will  not  be  granted  to  panish  a  witness  for  a  contempt  in  refusing 
to  bring  certain  stove  patterns  in  obedience  to  a  writ  of  subpcma  duces 
tecum.     In  re  Shepard,  U.  S.  C.  C.  x.  69  ;  18  Blatch.  225. 

35.  Warrant  —  Commencement  of  Imprisonment.  A  warrant  of  im- 
prisonment for  contempt  is  not  defective  in  not  fixing  the  time  of  the  be- 
ginning of  the  confinement,  where  the  defendant  is  at  large.  JUiddle- 
brook  V.  StaU,  Conn.  iii.  294  ;  43  Conn.  257. 

CONTRACTS. 

I.  Gbhkbal  Mattbbs.  VIL  SoBSCBiPTiom. 

II.  BuiLDixo  Contracts.  VIII.  Novatiox. 

Ill   To  MaRBY.  IX.  CONSIDBRATION. 

IV.  Personal  Liability  op  Rbpbb-  X.  Validity. 

8SNTATITB8,  BTC.  XI.   CoNSTRrCTIOK. 

V.  Rbwabds.  XII.  Fbrpobmakoji. 

VI.  Fob  Services.  XIIL  Rbsoissiox. 

I.  GenaralMat-       1.  Action  —  Assumpsit.    On  an  executed  contract  suit  may  be  brought 
^""^  on  the   contract  or  on  the  common  counts.     Daxoes  v.  Peebles'  Sons, 

U.  S.  C.  C.  xii.  326. 

2.  Agreement.    A  party  has  the  right  to  choose  with  whom  he  will 
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amtraot,  and  diere  cannot  be  a  oontraet  implied  without  the  consent  to 
contract  being  shovrn.     Jee  Co.  v.  Potter,  Mass.  iv.  56;  138  Mass.  28. 

3.  Agreement  to  refund —  Oott*.  An  agreement  to  refund  monej 
paid  if  reoovered  by  a  third  party  does  not  subject  the  person  undertak- 
ing to  refund  to  the  costs  of  the  litigation  between  the  party  paying  aud 
such  third  person.     Barker  v.  Amett,  Tenn.  i.  657. 

4.  In  Another  SteUe  —  Vakdity.  A  contract  made  in  another  state 
which  is  valid  at  common  law  must  be  presumed  to  be  valid.  Roethke  v. 
Brewing  Co.  Mich.  i.  224 ;  S3  Mich.  340.  See  KUng  v.  Fries,  Mich.  L 
222;  38  Mich.  275. 

5.  Preliminary  Right  to  arUlrate.  Where  a  contract  stipulates  that 
an  arbitration  is  to  be  a  condition  precedent  to  the  right  to  sue  upon  the 
contract,  or  if  this  may  be  inferred  upon  construction  of  the  contract,  no 
suit  can  be  maintained  unless  the  plaintiff  has  made  all  reasonable  effort 
to  comply  with  the  condition.  Perkins  v.  Electfic  Light  Co.  D.  S.  C.  C. 
XV.  680. 

6.  Asfignment — Acceptance —  Condilion.  The  holder  of  a  fund  aris- 
ing out  oE  a  judicial  sale,  who  agrees  to  pay  an  order  drawn  upon  it,  if 
presented  on  a  certain  day,  is  not  liable  on  the  order  if  it  is  presented  on 
a  later  day.     Bank  v.  Clark,  Tenn.  v.  664 ;  9  Heisk.  589. 

7.  Partial  Assignment.  A  partial  assignment  of  a  contract  cannot  be 
made  by  one  party  without  the  consent  of  the  other ;  and  where  an  as- 
signee, seeking  to  enforce  a  contract  or  to  forfeit  it,  is  compelled  to  rely 
on  the  assent  of  a  party  to  a  contract,  he  most  take  the  assent  with  what- 
ever qualifications  have  been  attached  to  it.  Cook  v.  BidweU,  U.  S.  G.  C. 
xii.  554. 

8.  Associations.  Where  the  leader  of  a  voluntary  musical  association 
contracted  to  furnish  fifteen  musicians  to  play  at  a  fair,  he  was  entitled 
to  sue  for  the  agreed  compensation.  Gorikt  v.  Schumacker,  111.  iv.  142 ; 
183  IlL  403. 

9.  Award.  The  award  of  the  arbitrator  is  substantially  the  agree- 
ment of  the  parties.     Mgers  v.  Easterwood,  Tex.  xvii.  478. 

10.  Counting  on  Express  Contract  —  Proof  of  Implied  Contract. 
Where  the  plaintiff'  proves  an  express  contract,  be  cannot  recover  upon 
an  implied  contract      Van  Sleet  v.  Van  Fleet.  Mich.  xv.  400. 

11.  DepreeicUed  Owrreneg —  Paging  Difference  —  Federal  Money.  A 
promise  to  make  good  depreciated  currency  is  not  to  be  applied  to  fed- 
eral money ;  that  is  a  fall  legal  tender.  McElderry  v.  Jones,  Ala.  xii.  828 ; 
67  Ala.  203. 

12.  DisaUUty —  Conservator  —  Removai  from  State.  The  disabQity 
of  a  person  over  whom  a  conservator  is  appointed  in  this  state  does  not 
follow  him  when  he  removes  from  the  state.  Gates  v.  Bingham,  Conn. 
XV.  266 ;  49  Conn.  276. 

13.  Family  Agreements  —  Material  Omission.  Wistear's  Appeal,  Peno. 
iL235;  80  Peiin.  St.  484. 

14  Good-  Will  The  good-will  of  an  established  business  is  a  subject 
of  contract.     Barber  v.  %s.  Co.  U.  S.  C.  C.  xv.  581. 

15.  Hazard  —  it  Confederate  Money  —  Liquidation.  A  loan  of 
money  in  Confederate  currency  payable  at  a  time  when  the  war  might  he 
over  will  be  satisfied  with  a  ratable  payment  in  federal  money  in  the 
state,  with  interest  from  maturity.  Wrightsman  v.  Bovysr,  Ya.  2  Am.  L. 
T.  R.  308. 

16.  Husband  by  Wife  after  Divorce.  A  woman  after  her  divorce  can 
recover  for  services  rendered  to  her  husband  before  their  marriage.  Cart' 
ton  V.  Carlton,  Maine,  xii.  621 ;  72  Maine,  115. 

17.  Ignorance  of  Law.  The  maxim  ignorantia  legis  neminem  excusat 
is  not  oniTersally  applicable  to  contracts.  Brock  v.  Weiss,  N.  J.  xv.  22 ; 
15  Vroom,  241. 
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18.  OfSfdemnity.  A.  who  entered  into  a  contract  with  B.,  npon  the 
yerbal  assurance  of  B.  that  he  would  indemnify  him  against  all  loss,  may 
hold  B.  as  for  an  original  undertaking.     Horn  v.  A'atf,  Ind.  L  445. 

19.  Joint  Contract  —  Defending  Suits,  Parties  agreeing  with  an  at- 
torney at  law  to  defend  together  certain  suits  are  liable  separately,  not 
jointly.     Im.  Co.  v.  TreadweU,  S.  C.  U.  S,  xyL  321. 

20.  Termt  and  Condition*  included  in  Inquisition  in  Lamd  Condemna- 
tion Proceedings.  Whatever  terms  and  conditions  are  prescribed  in  the 
inquisition  condemning  land,  and  which  enter  into  the  estimate  of  dam- 
ages, and  are  agreed  to  by  the  parties,  they  are  binding  and  constitute 
a  contract  between  them.  £.  B.  Co.  v.  Reichert,  Md.  xiiL  753 ;  58  Md. 
261. 

21.  lAtigatiotu  A  contract  to  abstain  from  litigation,  present  or  con- 
templated, does  not  differ  from  other  contracts.  Sanford  v.  Huxford, 
Mich.  i.  50 ;  32  Mich.  318. 

22.  Biid, —  To  discontinue  Suit —  Bar.  An  agreement  to  pay  a 
sum  of  money  on  discontinuance  of  a  suit  is  not  enforcible ;  it  is  not  a  bar. 
Pamzerberter  v.  War/dell,  N.  Y.  ir.  750. 

23.  Middle  Letter  of  Name.  The  middle  letter  is  no  part  of  a  name 
and  may  be  disregarded.     Jackson  v.  Binns,  N.  Y.  ix.  751. 

24.  Between  Partners  —  Advances.  Where  one  partner  expressly 
promises  to  pay  another  partner  his  share  of  advances  for  partnership 
purposes,  an  action  will  lie  therefor  without  dissolution  or  adjustment 
of  partnership  accounts.      Ganger  y.  Pantz,  Wis.  vii.  637  ;  45  Wis.  449. 

25.  Pay-Bolls  —  Evidence.  The  fact  that  pay-rolls  are  all  made  out 
in  the  name  of  the  person  from  whom  the  workmen  receive  their  wages, 
at  intervals,  tends  to  show  contract  relations  between  them.  Bull  t. 
Brockway,  Mich.  xiv.  403  ;  48  Mich.  523. 

26.  Care  of  Sick  Pauper  —  Out  of  Town.  The  proper  officers  may 
make  a  contract  to  support  a  sick  pauper  out  of  the  town.  Aldrich  v. 
Mtckstone,  Minn.  ix.  278  ;  26  Minn.  201. 

27.  Physician's  Bill — Attendance  upon  AdtUt  Member  of  Family.  A 
physician  can  recover  for  services  to  an  adult  member  of  a  family  when 
called  by  the  bead  of  it,  if  he  promises  to  pay  a  bill  when  it  is  presented 
to  him.     Hentig  v.  Keruke,  Kan.  xiL  431 ;  25  Kan.  559. 

28.  Refusal  to  employ  Artist  —  Agreement  to  rehearse.  Bettini  v.  Gye, 
Q.  B.  i.  593  ;  L.  R.  1  Q.  B.  Div.  183. 

29.  Severable  Contract.  When  one  person,  answerable  in  contract  to 
two  jointly,  settles  with  one  of  them,  so  that  one  has  no  longer  any  real 
interest  in  the  matter  in  dispute,  it  is  a  severance  of  the  cause  of  action, 
and  the  debtor  is  liable  in  an  action  to  the  other  alone.  R.  R.  Co.  y.  R. 
R.  Co.  Mass.  i.  249  ;  119  Mass.  498. 

30.  Signatures.  If  a  written  agreement  which  is  intended  to  be  signed 
by  several  persons  as  parties  thereto  is  not  signed  by  all,  it  is  not  com- 
pletely executed  and  does  not  bjnd  any  of  the  parties.  Barber  t.  Bur- 
rows, Cal.  ili.  197;  51  Cal.  404. 

31.  For  Third  Party.  A  third  person  may  maintain  an  action  in  hia 
own  name  upon  a  contract,  supported  by  a  consideration,  made  in  his 
favor,  though  not  with  him.  Moody  v.  Wiley,  Ky.  xiii.  13.  Bassett  t. 
Hughes,  Wis.  v.  634. 

32.  Ihid.  —  Husband  and  Wife  first  concerned.  Upon  an  agreement 
made  between  husband  and  wife  for  the  benefit,  inter  alia,  of  certain 
third  persons,  no  action  lies  by  such  third  persons.  Pope  v.  SAankUn,  Ky. 
xi.  669. 

II.  Building  33.  Acceptance.     Where  proposals  for  work  are  made  in  writing,  and 

Contracts.  jjigy  ^^  accepted  in  writing  with  the  additional  sentence,  "  The  contract 

will  be  prepared  by  TJ.  and  C,"  there  is  a  contract  binding  the  defendant. 

Lewis  V.  Brass,  Ct.  of  Appeal,  v.  381 ;  26  Week.  Rep.  No.  10. 
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84.  Aeeeptanot  hjf  ArekiUct.  Where,  ander  a  boUdiiig  contract,  a  boose 
is  to  be  built  acoonUng  to  specifications  and  to  the  acceptance  of  the  ar- 
chitect, the  acceptance  of  the  architect,  in  the  absence  of  fraud,  snbstan- 
tial  mistake,  or  want  of  good  faith,  19  binding  on  the  owner.  T«lz  v. 
Aaterfield,  Wis.  xuL  671 ;  54  Wis.  242. 

35.  Defective  Foundation.  A  contract  to  finish  houses  does  not  bind 
the  builder  to  remedy  defects  in  a  foundation.  Bcmk  v.  Moors,  Mass.  iL 
70;  120  Mass.  459. 

86.  Defective  Plan.  A  contractor  who  agreed  to  build  a  bridge  ac- 
cording to  the  plan  of  defendant's  engineer  cannot  recover  upon  war- 
ranty for  extra  work  and  materials  in  bmlding  upon  a  di£Ferent  plan 
from  the  impracticability  of  the  plan.  Thorn,  v.  Lord  Matyor  of  London, 
H.  of  L.  ii.  167 ;  L.  R.  1  App.  Gas.  120. 

87.  Prvpoial  to  build  EtewUor.     Under  a  proposal  to  build  and  erect 

an  elevator,  Xhete  is  no  contract  upon  which  an  action  for  damages  for  • 

breach  will  lie.     BeU  v.  Harvey,  Mich.  xv.  278. 

88.  Enforcing  Forfeiture  Claiue* —  Continuation  of  Work.  Walker  \. 
R.  R.  Co.  C.  P.  ii.  676;  L.  R.  1  C.  P.  518.    CTHi^. 

89.  Eaepenu  —  Lou  of  Time.  For  expense  and  loss  of  time  by  the 
delay  in  removing  an  obstruction  to  a  work  he  had  contracted  to  have 
done  one  is  liable  to  the  contractor.  Lenoton  v.  Wallasey  Local  Board, 
Ct.  of  Appeal,  ztL  319.     See  Spaulding  v.  Coon,  Mich.  zvi.  210. 

40.  Bsira  Work  and  Material  —  Engineer's  Estimate.  Where  the 
public  engineer  was  to  determine  the  value  of  extra  work  and  material, 
and  that  amount  has  been  pud,  no  farther  claim  can  be  made.  Swift  t. 
PeopU,  N.  Y.  xiv.  248. 

41.  Injunction  —  Damages  —  Sub-Contractor.  A  sub-contractor  can 
recover  of  his  principal  damages  sustained  on  an  injunction  issued  against 
them  for  the  contractor's  fault.  DooHttle  v.  Jfash,  Vt.  ii.  660 ;  48  Yt. 
441. 

42.  Payment  on  Architect  $  Certificate.  Where  payments  under  a 
huUding  contract  are  to  be  made  upon  the  architect's  certificate,  no  suit 
can  be  brought  to  recover,  unless  that  certificate  has  been  given.  Byrne 
v.  Sisters  of  Charily,  N.  J.  xvii.  662. 

43.  Performance.  A  literal  compliance  with  the  contract  of  the  work 
on  a  building  is  not  necessary  as  a  condition  precedent  to  a  recovery. 
Glacirn  v.  Back,  N.  Y.  iii.  226 ;  67  N.  Y.  563.  Nolan  v.  Whitney,  N. 
Y.  xiii.  601. 

44.  lltid.  —  Want  of  SkUL  Where  a  contractor  agrees  to  erect  a 
building  in  a  certain  manner  he  must  comply  with  his  agreement,  and  no 
plea  of  lack  of  skill  of  himself  or  any  of  his  workmen  or  sub-contract- 
ors  will  constitute  a  defence  for  a  failure  to  comply  with  the  contract 
Sherman  v.  Bates,  Neb.  xvii.  86. 

45.  Repairs —  Work  done  without  Authority.  A  workman,  making 
repairs  to  a  building  against  the  will  and  directions  of  the  owner  is  not 
entitled  to  remuneration,  and  has  not  the  legal  rights  of  a  negotiorum  get- 
tor.     Mulligan  v.  Kenney.  La.  xiv.  16. 

46.  Attorney's  Fee  —  Marriage.    A  contract  to  marry  cannot  be  prose-   m.  To  Many. 
cated  for  fees  after  marriage.     Harris  v.  Tison,  Gra.  ix.  344  ;  63  Qa.  629. 

47.  Necessity  of  Demand.  A  refusal  to  fulfil  a  contract  to  marry  need 
not  be  by  express  words ;  it  may  be  shown  by  conduct.  WagenseUer  v. 
Simmers,  Penn.  xii.  93  ;  97  Penn.  St.  456. 

48.  By  Married  Man.  A  married  man  is  bound  on  a  contract  of  mar- 
riage with  an  unmarried  woman  when  she  is  ignorant  of  his  marriage. 
ASool  V.  SuOiean,  Vt.  xii.  608 ;  52  Vt.  507. 

49.  Specification  of  Time  —  ReasancMe  Delay.  A  contract  to  marry, 
which  does  not  specify  the  time  when  the  marriage  shall  take  place,  is  a 
contract  to  marry  within  a  reasonable  time.  WagenseUer  t.  Simmers, 
Penn.  xii.  93 ;  97  Penn.  St.  465. 
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IV.  Peraoaal 
Liability  of 
Kepraaenta- 
tiv«s,  etc. 


V.  Bewarda. 


VI.  For  Ser- 

TiCM. 


50.  JteleoMe.  A  letter  written  by  plaintiff  to  defendant  after  the  latter 
haa  broken  his  engagement  of  marriage,  in  which  she  says,  "I  don't  want 
you,"  but  which  contains  a  threat  to  hold  him  responsible  at  law  for  his 
breach  of  contract,  does  not  operate  as  a  release  to  the  defendant.     3id. 

31.  Venereal  Ditecue.  That  the  defendant  is  in  such  a  condition  from 
venereal  disease  as  to  be  unfit  for  the  marriage  state  is  a  good  ground  for 
not  fulfilling  his  promise  to  marry.  AUen  v.  Baker,  N.  C.  xiv.  472 ; 
86  N.  C.  91. 

52.  Liability  of  Bithopfor  Salary  of  Priest.  The  bishop  of  a  diocese 
is  not  personally  liable  for  the  salary  of  a  priest  in  charge  of  a  congrega- 
tion in  the  diocese.     Bote  v.   Vertin,  Mich.  xii.  211. 

53.  OoUector.  Ou  the  deposit  of  a  note  for  collection  a  contract  is  im- 
plied between  the  owner  and  the  collector ;  he  has  no  claim  on  the  colleo- 
tor's  agent.     Hyde  v.  Bank,  U.  S.  C.  C.  iL  257  ;  7  Bias.  156. 

54.  At  Member  of  Committee.  A  person  purchasing  for  a  celebration, 
and  not  binding  the  proper  committee,  is  personally  liable.  Button  t. 
Winelow,  Vu  xiL  480. 

55.  Ineorporatort  —  Defective  Incorporation.  Non-compliance  in  a  ma- 
terial respect,  in  forming  a  corporation  under  a  general  law,  will  make 
the  incorporators  liable.     Kaiter  v.  Bank,  Iowa,  zi.  838. 

56.  Of  Officer  —  Corporation  not  diteloted.  Where  a  person  in  exe- 
cuting a  contract  describes  himself  as  an  officer,  but  the  contract  neither 
shows  nor  indicates  the  corporation  of  which  he  is  an  officer,  he  is  per- 
sonally liable.      Wing  v.  Glick,  Iowa,  xiL  396. 

57.  Public  Officert.  A  contract  made  with  public  officers  wiU  not  bind 
them  personally.     Huthting  v.  Boutquet.  U.  S.  C.  C.  xii.  225. 

58.  General  Offer  —  Acceptance.  A  reward  for  information  or  return 
of  lost  property  is  a  general  offer,  and  the  acceptance  of  it  creates  a  valid 
contract.  Pierton  v.  Morch,  N.  Y.  xi.  642  ;  82  N.  Y.  503.  See  HewiU 
V.  Anderton,  Cal.  x\.  367  ;  56  Cal.  476. 

59.  Accuted  Surrendering.  An  officer  making  an  arrest  is  not  entitled 
to  the  reward  when  the  person  accused  surrenders  himself.  Bent  v.  Bank, 
C.  P.  vii.  320. 

60.  C?atm  of  Officer.  A  reward  provided  by  law  for  the  arrest  of 
one  "  who  has  killed  another  and  is  fleeing  before  arrest"  is  not  intended 
for  an  officer  whose  duty  it  is  to  make  arrests.  Bx  parte  Gore,  Miss, 
ix.  376  ;  57  Miss.  51. 

61.  Premium  hy  a  Trotting  Astoclation.  An  action  may  be  maintained 
against  a  trotting  association  for  a  premium.  Ahord  v.  Smith,  Ind.  viL 
396  ;  63  Ind.  58. 

62.  Recovery  of  Part  —  Pro  Rata  Share.  One  who  recovers  part  of 
the  money  stolen  is  entitled  to  a  pro  rata  share  of  the  reward  offered  for 
the  recovery  of  the  whole.  Hawk  v.  Marion  County,  Iowa,  vL  522; 
48  Iowa,  472. 

63.  Employment  and  Payment  of  Atiittant.  Parguar  v.  CroweU,  N. 
Y.  xiii.  638 ;  87  N.  Y.  633. 

64.  Ditmistal  —  Agent' t  Authority  to  employ.  See  Pasco  v.  Smith, 
Conn.  xvi.  487. 

65.  Domestic  Services  —  Member  of  Family.  Wages  cannot  be  re- 
covered for  domestic  services  rendered  as  a  member  of  the  family.  Brown 
V.  Taryan,  Ind.  xii.  430.  bee  Horton's  Appeal,  Penu.  x.  254 ;  94  Penn. 
St.  62. 

66.  Condensation  to  be  fixed  by  Employer.  Where  there  is  a  contract 
for  services  for  a  compensation  to  be  fixed  by  the  employer,  the  fixing  of 
such  compensation  by  the  employer  in  good  faith  is  binding  on  the  em- 
ployee.    Butler  V.  Mill  Co.  Minn.  xii.  365  ;  28  Minn.  205. 

67.  Keeper  —  Deputy  Sheriff.  A  deputy  sheriff  in  employing  a  keeper 
of  property  attiched  makes  a  contract  with  him.  Siowe  v.  Buttriek, 
Mass.  vii.  81 ;  125  Mass.  449. 
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68.  Lo$l  Time — Yearly  Oantraet.  Lost  time  under  a  jearlj  oontract 
deed  not  be  made  np.     &ut  v.  Byrne,  Wig.  xi.  855  ;  51  Wis.  531. 

69.  Married  Woman.  The  employment  by  the  owner  of  a  farm  of  the 
hMb«Dd  to  take  charge  of  and  work  it  does  not  imply  the  employment 
of  the  wife,  so  as  to  entitle  her  to  compensation  from  the  owner  for  house- 
work.    Lyle  V.  Gray,  Iowa,  vii.  495  ;  49  Iowa,  133. 

70.  Mide  of  Payment.  An  agreement  for  payment  of  engineer  ont  of 
**  first  earnings  of  machines  "  will  not  prevent  him  from  suing  generally. 
JIarkinson  v.  Amalaymatiny  Co.  Colo.  xv.  77. 

71.  Monthly  Paymentt  —  Breach  —  Action.  If  a  servant  is  employed 
for  five  months  at  a  specified  rate  per  month,  payable  monthly,  and,  pend- 
ing the  employment,  is  wrongfally  discharged,  be  may,  in  his  option,  sne 
at  the  end  of  each  month.     Itaact  y.  Davit,  6a.  xii.  556. 

72.  Survival  of  Action.  A  claim  under  a  contract  for  servioes  is  prop- 
erty and  survives.     Hittes  v.  Dittrict  of  CobuiMa,  D.  C.  viii.  747. 

73.  Wage*  —  Uu  —  Beeoupment.  Where  a  party  hires  a  man  or  a 
machine  by  the  day  at  a  stipalated  per  diem,  no  time  of  employment  be- 
ing agreed  upon,  and  there  is  no  warranty  as  to  the  quantity  or  quality 
of  the  work  which  is  seen  daily  by  the  employer,  he  must  pay  the  stip- 
ulated wages  as  long  as  he  continues  the  employment.  Starke  v.  Orilley. 
Wis.  xvii.  446. 

74  Conditional  Sabteription  —  AggregaU.    A  subscription  conditioned  TH-  Snbscrip- 
npon  an  aggregate  subscription  of  a  certain  sum  is  not  binding  unless  the   *^"'°'- 
full  sum  is  absolutely  secured.     R.  R.  Co.  v.  Schwarz,  Cal.  vi.  1S9 ;  53 
Cal.  106.     R.  R.  Co.  t.  ISeeper,  Mass.  iii.  41 ;  121  Mass.  29.     Batee 
College  r.  Rates,  Mass.  xvi.  656. 

75.  Jbid.  —  7b  Railroad  —  Depot.  A  conditional  subscription  to  a 
railroad  if  run  to  a  certain  point  is  enforcible  if  it  comes  within  two  hun- 
dred yards  of  that  point.  R.  R  Oo.  v.  Schewe,  Iowa,  iii.  364 ;  45  Iowa, 
79. 

76.  Gontideration  —  Indebtedness.  The  borrowing  of  money  to  pay  a 
]H«§xisting  indebtedness,  in  reliance  upon  a  subscription  to  pay  such  in- 
debtedness, is  a  sufficient  consideration  for  the  contract  of  snbscription. 
Church  ▼.  Baird,  Iowa,  xv.  463.  See  University  v.  Livingston,  Iowa, 
xiii.  584 ;  57  Iowa,  307. 

77.  Jbid.  —  Mutual  Promises  —  Jneorporated  Society.  Trustees  of  an 
incorporated  society  organized  for  a  lawful  purpose  may  receive  gifts  or 
promises  on  its  behalf,  and  a  mutual  subscription  to  aid  it  wfll  be  sup- 
ported, though  no  payee  be  named,  provided  the  object  is  made  definite 
and  certain.     Allen  v.  Dufy,  Mich.  ix.  646 ;  43  Mich.  1. 

78.  JbitL  —  Obligation  to  apply.  Subscribers  to  a  church  for  a  school 
fund  will  be  bound  upon  the  consideration  that  upon  the  acceptance  of 
their  offers  the  church  is  bound  to  apply  the  subscriptions.  Williams 
V.  Regan,  Tex.  xvi.  768.  See  Wilson  v.  Presbyterian  Church,  Ga.  ii, 
331  ;  56  Ga.  554. 

79.  Delivery — LiaMKty.  Where  a  person  signs  an  order  or  snbscrip- 
tion  agreeing  to  pay  a  certain  price  for  an  article  to  be  delivered,  he  be- 
comes bound  for  the  price  upon  delivery  according  to  the  terms  of  the 
sahscription  or  order.  Warner  v.  Fishbach,  Minn.  xiv.  561 ;  29  Minn. 
262. 

80.  Extending  7l'm«.  Extending  the  time  of  payment  of  one  sub- 
scriber will  not  discharge  the  other  subscribers.  Wilton  v.  Presbyterian 
Okurth,  Ga.  ii.  331 ;  56  Ga.  554. 

81.  Parol  Evidence.  The  written  contract  embodied  in  a  subscription 
cannot  be  varied  by  parol  evidence.  Longford  v.  Water  Pover  Co. 
Iowa,  xiv.  621. 

82.  Rescission.  Unless  so  stipulated  in  the  contract,  removal  or 
change  of  residence  itam  the  city  where  the  church  is  located  will  not 
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bar   the  recovery  of  the  money  subscribed.     Wilton   v.   PrubgUrian 
Church,  6a.  ii.  831 ;  56  Ga.  554. 

83.  Subscription*  for  Books  —  Parties.  Orders  or  subsoriptions  for  a 
book  taken  by  a  general  agent,  or  by  a  canvasser,  authorized  by  the  pub- 
lisher, are  contracts  between  the  publisher  and  the  subscriber.  Stoddart 
V.  Warren,  U.  S.  C.  C.  viL  517. 

VIII.  Nova-  84.  Content.    A  novation  must  be  by  mutual  consent.     House  v.  Ken^ 
(■<>"                  daU,  Tex.  zi.  824;  55  Tex.  40.     WilUamt  v.  Rogers,  Ey.  viiL  805;  14 

Bush,  76. 

85.  Debt  as  Consideration.  The  agreement  of  A.  with  C.  to  pay  the 
debt  of  B.,  to  whom  he  is  indebted,  is  a  novation,  and  B.  is  discharged 
from  the  obligation.     Foster  v.  Paine,  Iowa,  zvii.  744. 

86.  Executory  Contract  for  Services.  An  executory  contract  for  per- 
sonal services,  to  be  paid  fur  week  by  week,  can  be  assigned  by  consent. 
Chopin  v.  Longworth,  Ohio,  vi.  405  ;  81  Ohio  St.  431. 

87.  Exclusive  Sale  of  Product  of  Patent.  Where  A.,  a  patentee, 
agreed  with  B.  that  all  orders  for  the  product  should  be  taken  by  B., 
and  A.  sold  the  patent  to  C,  there  was  not  a  novation.  White  v.  Bob;/, 
(X  of  Appeal,  v.  317 ;  26  Week.  Bep.  No.  9. 

IX.  Consider*-  88.  Bankruptcy — New  Promise.  A  promise  of  defendant  to  pay  a 
debt,  discharged  in  bankruptcy,  does  not  revive  the  original  contract,  bat 
recognizes  it  as  the  consideration  to  support  the  new  promise.  Fraley  v. 
Kelly,  N.  C.  410.     See  Piles  v.  BeU,  S.  C.  xvii.  637. 

89.  BeneiU.  Benefit  to  the  promisor  is  not  essential  to  a  valid  consid- 
eration.    Dyer  v.  McPhee,  Colo.  xiv.  774. 

90.  Contingent  Fee.  The  agreement  to  undertake  to  collect  a  claim  is 
a  consideration  to  support  a  contract  for  a  percentage  of  the  amount  col- 
lected.    Lawson  v.  Bachman,  N.  Y.  x.  250. 

91.  Disadvantage.  A  disadvantage  only  to  the  promisee,  when  suf- 
fered at  the  request  of  the  promisor,  is  a  consideration.  Handeahan  t. 
O'Regan,  Iowa,  iiL  261 ;  45  Iowa,  298. 

92.  Release  of  Dower.  A  release  by  a  wife  of  an  interest  which  was 
within  her  own  option  to  release  or  not,  as  a  right  of  dower,  is  a  valua- 
ble consideration  which  will  support  a  valid  contract.  Farewell  v.  John- 
ston, Mich.  iii.  134. 

93.  Forbearance.  When  forbearanoe  is  the  consideration,  it  must  be 
shown  that  forbearance  was  extended.  Edgerton  v.  Weaver,  111.  xv.  494 ; 
105  111.  43. 

94.  Ibid.  —  Ziegal  Proceedings.  Forbearance  to  institute  legal  pro- 
ceedings is  not  a  good  consideration  to  support  a  promise  unless  at  the 
time  the  promise  is  made  the  promisee  had  a  good  cause  of  action. 
Ecker  v.  Bohn,  Md.  iii.  260  ;  45  Md.  278. 

95.  3id. — Part  of  Debt  paid.  Forbearance  to  sue  upon  a  debt  due 
on  payment  of  part  of  the  debt  is  without  consideration.  Warren  v. 
Bodge,  Mass.  ii.  516;  121  Mass.  106. 

96.  Crood-WiU — Assignment.  The  benefit  of  an  agreement,  which  adds 
to  the  good-will,  passes  on  an  assignment  either  of  the  "  good-wilt "  or 
of  the  "  beneficial  interest "  in  the  business ;  and  the  agreement  may  be 
enforced  by  the  assignee  althot^h  assigns  were  not  expressly  mentioned 
in  the  agreement.     Jacoby  v.  Whiimore,  Ct.  of  Appeal,  xvii.  127. 

97.  ^atuitous  Promise.  A  gratuitous  promise  will  not  be  enforced. 
CSiurch  V.  Kendall,  Mass.  iii.  579 ;  121  Mass.  528. 

98.  Hire  of  Machine.  The  price  fixed  in  a  contract  for  the  hire  of  a 
machine  determines  the  amount  to  be  paid.  Tlie  value  of  the  machine  is 
not  admissible  to  show  proper  compensation.  Ailing  v.  Cook,  Conn.  xvi. 
487. 

99.  Parol  Ante-Nuptial  Contract.  A  parol  ante-nuptial  contract  in 
consideration  of  marriage  is  binding  on  the  parties.  Lant's  Appeal, 
Penn.  x.  645 ;  95  Penn.  St.  279. 
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100.  Mutuat  AgreemetU  to  support,  for  ARnor  Children.  The  mataal 
agreemeut  of  parents,  each  for  his  minor  child,  to  support  their  infant,  is 
bindiug,  the  mutual  promises  being  a  consideration  each  for  the  other. 
Smith  V.  KirkpcUrick,  lud.  v.  649 ;  58  lud.  254. 

101.  New  Promise  —  Bankruptcy.  A  new  promise  to  pay  a  debt 
made  by  one  after  be  has  been  declared  a  banlcrupt,  or  after  his  dis- 
charge, is  valid.  HiU  v.  Trainer,  Wis.  x.  191 ;  49  Wis.  537 ;  7%om- 
berry's  AdmW  v.  Dils,  Ky.  xiii.  751 ;  80  Ky.  241. 

102.  Jbid.  —  Jbid.  A  bankrupt  by  an  express  promise  to  pay  a  debt, 
the  promise  being  made  after  his  adjudication  and  before  his  discharge, 
will  keep  alive  the  debt  which  would  otherwise  be  extinguished  by  the 
discharge  in  bankruptcy.     Kn>tpp  v.  Hoyt,  Iowa.  xiii.  496;  57  Iowa,  591. 

lOS.  Ibid.  —  Ibid.  —  Ability  to  pay.  In  a  suit  on  a  conditional  prom- 
ise by  a  bankrupt  to  pay  a  debt  discharged  by  the  bankruptcy  proceed- 
ings, when  he  was  able,  he  can  show  that  his  honest  debts,  contracted  in 
the  ordinary  course  of  his  business,  would  exhaust  his  estate.  JSckUr  v. 
GalbraitA,  Ky.  i.  337  ;  12  Bush,  57. 

104.  Jbid. —  Ibid. —  Condition.  To  sustain  a  contract  upon  a  new 
promise,  after  bankruptcy,  a  condition  attached  thereto  must  be  performed. 
Goldman  v.  Abrahams,  N.  C.  ix.  626 ;  9  Daly,  223. 

105.  3id.  —  Ibid.  — Jury.  Where  the  debtor  had  said:  "The  debt 
is  an  honest  one  —  I  always  intended  to  pay  it ;"  the  jury  must  find  the 
intention.     Shaw  v.  Bumey,  N.  C.  xiv.  182 ;  86  N.  C.  831. 

106.  Ibid.  —  Ibid.  —  Debt  to  Agent.  A  promise  to  pay  a  debt  dis- 
charged in  bankruptcy,  made  to  an  agent  of  the  creditor,  is  a  promise  to 
the  creditor  himself,  and  competent  to  remove  the  bar.     Ibid, 

107.  Ibid,  —  Illegal  Contract  executed.  Where  an  illegal  contract  has 
been  executed,  a  balance  of  account  of  moneys  received  thereunder  can 
be  recovered  upon  a  new  promise.     Walker  v.  Kremer,  U.  S.  C.  C.  v.  389. 

108.  Performance.  Performance  under  a  contract  which  should  have 
been  in  writing  is  a  consideration  sufficient  to  support  a  claim  for  services 
rendered.     Fuller  v.  Rice,  Mich.  xviL  720. 

109.  Promise  to  pay  Assignee.  The  transfer  of  a  non-negotiable  chose 
in  action  whereby  the  assignee  becomes  the  absolute  owner  thereof  is  a 
consideration  sufficient  to  sustain  an  express  promise  by  the  debtor  to  pay 
such  assignee.     Simond*  v.  Pierce,  Vt.'  viii.  94;  51  Vt.  467. 

110.  Aid,  —  Release.  A  promise  to  pay  a  debt,  made  after  a  volun- 
tary release  under  seal  has  been  executed  and  delivered  by  the  creditor, 
is  void.     Ligersoll  v.  Martin,  Md.  xiii.  782  ;  58  Md.  67. 

111.  Agent  —  Secret  AgreemetU  between  Agent  of  Purchaser  and  Fen-  X.  Validity. 
dor.     A  secret  agreement  between   an  agent  and  vendor  for  a  share  of 

the  profits  renders  the  contract  fraudulent  and  voidable.     Ritter  v.  R. 
R.  Co.  Penn.  viii.  184;  7  W.  N.  Cas.  No.  8. 

112.  Jbid.  —  Adverse  Interest  of  Agent  or  Trustee.  An  agent  or 
trustee  cannot  bind  his  principal  or  cestui  que  trust  without  his  consent 
by  a  contract  in  which  the  former,  or  he  for  whom  he  acts,  is  adversely 
interested.     Rolling  Stock  Co.  v.  R.  R.  Co.  Ohio,  ix.  820. 

118.  Alteration  —  Presumptions.  Where  an  interlineation  in  an  in- 
strument appears  suspicious  on  its  face,  the  presumption  of  law  is  that 
it  was  an  unauthorized  alteration  after  execution  ;  an  interlineation  in  the 
same  handwritbg  and  no  evidence  of  its  having  been  made  subsequently,  ' 

especially  if  it  only  makes  clear  the  evident  intention  of  the  parties,  will 
not  afiect  the  contract.     Cox  v.  Palmer,  U.  S.  C.  C.  x.  418. 

114  Ibid.  —  Materialty.  An  immaterial  alteration  will  not  avoid  a 
contract.     Gushing  v.  Field,  Maine,  x.  384. 

115.  Arbitration.  An  agreement  not  to  bring  suit  until  after  an  arbi- 
tration is  void.    ZmsA  v.  As.  Co.  N.  H.  ix.  181 ;  68  N.  H.  245. 

116.  Jbid.  —  After  One  Tear  —  Arbitration.     An  agreement  not  to 
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IniDg  an  action  after  one  year,  but  that  no  action  shall  be  brought  until 
arbitration,  is  void.    Ibid. 

117.  Bankruptcy  —  Discharge  —  OredUor  atsentingfor  a  Conxideration. 
An  agreement  that  a  bankrupt  shall  pay  a  debt  in  full,  if  the  creditor  aa> 
eents  to  his  discharge,  is  illegal  at  common  law,  and  contrary  to  the  pro- 
visions of  the  Bankrupt  Act.   Wasdelv.  Fowle,  Mass.  ii.  €8  ;  120  Mass.  447. 

118.  Compounding  Offence.  An  agreement  in  consideration  of  stopping 
criminal  profteedings  for  a  felony  or  a  misdemeanor  of  a  public  character 
is  void.  Riddle  v.  Halt,  Penn.  xiii.  185  ;  99  Penn.  St.  116.  Partridge  v. 
Hood,  Mass.  ii.  103;  120  Mass.  403.  Goodwin  r.  OroweR,  Ga.  ii.  453; 
56  Ga.  566. 

119.  Ibid.  —  Federal  Statute  authorizing  Compromise  of  Offence,  A 
federal  statute  authorizing  the  compounding  of  a  felony  or  misdemeanor 
cannot  operate  to  legalize  in  Wisconsin  a  contract  for  services  rendered 
a  third  person  in  procuring  such  compromise,  or  to  enable  such  party  to 
recover  in  the  courts  of  the  state  for  such  services.  Wight  v.  Rinds- 
kffpf.  Wis.  v.  700. 

120.  Cimtbination  at  Auction,  Parties  may  lawfully  unite  together 
to  purchase  property  in  good  faith,  when  offered  for  sale  at  public  auction, 
or  when  publicly  advertised  for  sale  and  bids  from  purchasers  invited. 
Smith  V.  aUman,  Md.  xiv.  657;  57  Md.  103. 

121.  in  Confederate  States.  A  contract  between  an  agent  of  the  Con- 
federate government  and  a  citizen  of  one  of  the  Confederate  states,  en- 
forcible  therein,  is  valid  for  an  action  after  the  close  of  the  war.  Bier  v. 
Dozier,  Va.  2  Am.  L.  T.  R.  229. 

122.  Corporation  —  For  Employment —  One  Purchase  of  StocL  A 
contract  to  give  employment  to  a  purchaser  of  shares  in  the  capital  stock 
of  a  corporation,  and  to  buy  back  such  shares  on  the  failure  to  employ 
purchaser,  is  against  public  policy  and  void.  Noyes  v.  Marsh,  Mass.  iv. 
442;  123  Mass.  286.     Guernsey  v.  Cook,  Mass.  ii.  390;  120  Mass.  501. 

128.  Ibid, —  Directors — ConHruction  Company.  A  contract  between 
a  railroad  company  and  a  construction  company  is  void  if  any  of  the 
directors  of  the  former  are  members  of  the  latter  company.  Tliomas 
V.  R.  R.  Co.  U.  S.  C.  C.  X.  547. 

1 24.  Ibid.  —  Locating  Railroad  —  Depot.  A  contract  by  which  a  rail- 
road company  agrees  to  build  all  its  depots,  etc.,  in  a  city,  upon  certain 
lots  of  land  in  the  city,  in  consideration  of  the  land  being  conveyed  to  it 
for  the  purpose,  is  against  public  policy  and  void.  Williamson  v.  R.  R, 
Co.  Iowa,  ix.  643  ;  55  Iowa.  26. 

125.  Ibid. —  Assumed  Right.  One  entering  into  a  contract,  and  pay- 
ing for  an  assumed  right  to  form  a  company  and  to  sell  shares  therein 
cannot  recover  his  payment ;  such  a  transaction  is  made  in  contempla- 
tion of  fraud.  Bigbie  v.  Sewage  Co.  Ct.  of  Appeal,  iii.  134 ;  L.  R.  1  Q. 
B.  Div.  679. 

126.  Drunkenness  —  Ratification.  If  a  drunken  man  is  fully  aware 
of  the  nature  of  the  contract  executed,  and  receives  its  benefits,  be  is 
bound.    Hawhy  v.  Howell,  Iowa,  xv.  496. 

127.  Exclusive  Privileges.  A  state,  in  the  exercise  of  its  police  power, 
may  provide,  by  contract,  that  certain  persons  shall  have  exclusive  privi- 
leges :  as  that  to  supply  the  common  schools  of  the  state  with  text-books 

*  of  a  specified  character  and  price.     Bancroft  v.  Thayer,  U.  S.  C.  C.  viii.  39, 

128.  Executory  Contract —  Forbidden  Act.  The  money  paid  upon  a 
contract  which  is  malum  prohibitum  only,  and  not  executed,  may  be  re- 
covered.    Spring  Co.  v.  Knowlton.  S.  C.  U.  S.  xi.  385. 

129.  Extortionate  Contract  of  Wife.  A  contract  with  a  wife  to  pay 
her  an  extortionate  sum  for  her  written  consent  to  the  collection  of  an 
endowment  policy  on  her  husband's  life,  in  which  she  bad  no  interest,  is 
void.     KeUeyy.  CapUce,  Kan.  x,  804;  28  Kan.  474. 
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130.  Fraud  —  Aetion.  Where  »  contract  oontemplatee  the  commis- 
sion of  a  fraud  upou  the  United  States  iu  aud  aboat  obtainiiig  a  pateut, 
a  oaase  of  action  iu  favor  of  either  party  caonot  grow  out  of  it.  Gtt- 
Herrez  v.  Brinkerhoff,  Cal,  xvii.  829. 

131.  Ihid.  —  To  obtain  Land  Patent  for  Share  of  Land.     A  contract 
by  whi<^  one  party  at  his  own  cost  and'  expense  agrees  to  obtain  for  the 
other  party  a  pateut  for  certain  lands  from  the  federal  governmeut  iu        ^ 
consideration  of  the  oonseqnence  of  part  of  the  laud  so  obtained  is  valid, 

and  binding  in  the  al>8ence  of  fraad.     Ibid. 

132.  Ibid.  —  Election.  Fraud  does  not  render  a  contract  void,  but 
voidable  only  at  the  option  of  the  party  defrauded.  Foreman  v.  Bigelow, 
U.  S.  C.  C.  vii.  137. 

133.  Ibid.  —  Composition  Deed.  A  note  given  by  a  third  person  to  a 
creditor  to  induce  him  to  sign  a  composition  deed  is  as  much  a  fraudulent 
act  as  to  the  creditors  as  a  like  note  by  the  debtor  himself.  SoUnger  v. 
Earle.  N.  Y.  xi.  205 ;  82  N.  Y.  393. 

134.  Jbid.  —  Of  Stranger  or  Agent.  The  fraud  of  a  stranger  or  an 
agent,  in  collusion  with  one  party,  cannot  deprive  the  other  contracting 
party,  ignorant  of  the  fraud,  from  claiming  the  benefit  of  the  contract. 
KeUjf  V.  Baltimore,  Md.  ix.  717  ;  53  Md.  134. 

135.  Jbid.  —  Fraudulent  Concealment.  A  contract  with  the  govern- 
ment of  the  United  States  iu  which  the  real  principal  is  named  as  surety, 
and  the  principal  named  is  merely  nominal,  is  void.  AMmrner  v.  Par- 
rith,  Penn.  ii.  3  ;  81  Penn.  St.  52. 

13(>.  Illegal  Foundation.  When  the  illegality  set  up  is  not  involved 
in  the  case  itself  but  in  a  matter  distinct  »ai  collateral,  the  contract  may 
l>e  enforced.  Juhnton  v.  Hulinge,  Penn.  xvi.  566.  See  R.  R.  Co.  v. 
Teleg.  Co.  U.  S.  C.  C.  x.  417. 

137.  Illicit  Relation.  When  in  consideration  of  his  relation  to  a  se- 
duced woman  one  gives  a  house,  bis  creditors  cannot  seize  the  property 
as  belonging  to  him.     Farig  v.  Leoan,  Penn.  ii.  209 ;  33  Leg.  Int.  257. 

138.  Rid.  —  Promite  of  Marriage.  A  contract  for  cohabitation  on  a 
promise  of  future  marriage  is  illicit  and  void.  Hank  v.  NagUe,  Cal.  ix. 
836;  54  Cal.  51. 

139.  Ibid.  —  Support  of  Child  bg  Putative  Father.  The  contract  of  a 
patAtive  father  for  the  support  of  his  illegitimate  child,  though  it  be  fur- 
nished by  the  mother,  is  valid.  Hook  v.  Pratt,  N.  Y.  viii.  792 ;  78  N.  Y. 
371. 

140.  Inequitable  Contraet  —  Rattfieation.  Where  the  transaction  is 
contrary  only  to  good  faith  and  fair  dealing  and  affects  only  individual 
interests,  ratification  is  allowable.  Shider  v.  Vandxke,  Penn.  ix.  657 ; 
92  Penn.  St.  447. 

141.  Obstructing  Jmtiee — Witnettes — Prosecution.  A  contract  for 
the  obstruction  of  justice,  as  influencing  witnesses  or  the  prosecuting  at- 
torney, is  void.  Barron  v.  7Wa&«r,  Vt.  xii.  416;  52  Vt.  338.  Haines 
V.  lewis,  Iowa,  x.  526;  54  Iowa,  301.  Bierbauer  v.  Wirt/i,\J.  S.  C.  C. 
xi.  364 :  10  Biss.  60. 

142.  Ibid, —  To  produce  Evidence — Consideration.  A  contract,  by 
one  interested  in  the  litigation,  to  produce  certain  documentary  evidence, 
•ad  other  testimony  to  defeat  the  foreclosure  of  a  mortgage,  upon  the 
agreement  that  he  should  receive  one  half  of  the  amount  of  the  mort- 
gage, is  valid.      WeUington  v.  Kellg,  N.  Y.  liL  569 ;  84  N.  Y.  643, 

143.  Legislation  —  Contingent  Fee  to  Member.  A  contract  for  a  con- 
tingent fee  to  be  divided  between  plaintiifs  and  a  delegate  in  Congress  for 
services  rendered  or  to  be  rendered  in  Congress  is  void  as  against  public 
policy.     Weed  v.  Black,  D.  C.  i.  27.   ^ 

144.  Ibid.  —  For  procuring  Legitlation.  All  contracts  for  services 
in  procuring  l^pslailon  are  void  from  public  policy.    Ibid. 
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145.  To  Marry —  On  Divorce  granted.  An  agreement  of  a  married 
man  to  marry  when  a  divorce  should  be  decreed  between  himself  and  his 
wife,  in  a  suit  then  pending,  is  contrary  to  pablic  policy  and  void.  Noiee 
V.  Brown,  N.  J.  i.  252  ;  38  N.  J.  228. 

146.  Employment  of  l^nor — Age.  Wages  of  a  minor  in  a  factory 
within  the  prohibited  age  cannot  be  recovered.  Birkett  v.  OhcUterUm,  li. 
I.  xii.  441 ;  13  R.  I.  299. 

147.  Mutual  Mistake.  A  mutual  mistake  as  to  a  condition  of  a  con- 
tract will  avoid  it.     Wilson  ▼.  Ins.  Co.  U.  8.  C.  C.  xi.  254. 

148.  Issue  of  Naturalization  Papers  —  Payment.  An  agreement  by 
which  one  of  the  parties,  a  derk  of  a  conrt,  was  to  issne  naturalization 
papers,  and  the  other  party  was  to  pay  all  fees  therefor,  is  contrary  to 
public  policy,  and  is  ni^l  and  void.      Womack  v.  Loran,  Ky.  vii.  688. 

1 49.  Illegal  Partnership  —  Settlement  of  Profits  and  Losses.  An  ille- 
gal partnership  agreement  will  not  be  ground,  after  it  is  ended,  to  defeat 
a  recovery  of  profits,  or  for  losses.  Pfeuffer  v.  Matty,  Tex.  xiL  817 ; 
54  Tex.  454. 

150.  Penal  StcUvte —  Consideration.  Where  a  contract  violating  a 
penal  statute  furnishes  a  consideration  of  another  promise,  the  latter  will 
also  be  deemed  illegal,  even  though  partially  supported  by  other  and 
legal  considerations.     Covington  v.  TTieadgiU,  N.  C.  xvii.  438. 

151.  Public  Lands  —  Preemption.  Contracts  in  violation  of  preemp- 
tion laws.     See  Snote  v.  Kimmer,  Cal.  vi.  709 ;  52  Cal.  624. 

152.  Bnd. —  Cutting  Timber.  A  contract  for  the  cutting  of  public 
timber,  without  the  permission  of  the  federal  government,  is  wholly  void. 
Ladda  v.  Hawley,  Cal.  zi.  459. 

153.  Public  Officers —  Corrupt  Agreement.  Contracts  inducing  pub- 
lic officers  to  act  corruptly  are  void.  Luccu  v.  Allen,  Ky.  xv.  497 ;  80 
Ky.  681. 

154.  Ibid.—  To  divide  Fett  of  Public  Office.  A  contract  to  divide 
the  fees  of  a  public  office  in  consideration  of  aid  to  be  given  in  the  elec- 
tion of  the  officer  is  void.  Gaston  v.  Drake,  Nev.  viii.  822 ;  14  Nev.  175. 
See  Colon  v.  Stewart,  N.  C.  iv.  108 ;  76  N.  C.  857. 

1 55.  Public  Policy.  A  contract  to  be  void  as  against  public  policy 
roust  be  injurious  to  the  interests  of  the  public,  or  contravene  some  es- 
tablished interest  of  society.     Peterson  v.  Chrislensen,  Minn.  ix.  376. 

156.  Snd.  —  Clause  against  Public  Policy.  A  clause  which  is  against 
public  policy  will  not  vitiate  an  agreement  in  which  it  is  inserted,  if  the 
agreement  can  be  performed  according  to  the  intent  of  the  parties  thereto 
without  necessarily  involving  the  performance  of  the  illegal  clause,  and 
no  attempt  is  made  to  enforce  it.     Bwkholder's  Appeal,  Penn.  xvii.  504. 

157.  Ibid.  —  In  Aid  of  the  Rebellion.  A- contract  which  contributed 
to  Hid  the  Rebellion  cannot  be  enforced  by  a  citizen.  Whitfield  v.  V.  S. 
S.  C.  U.  S.  ii.  287 ;  92  U.  S.  165. 

158.  Ibid. —  Payment  in  Confederate  Money.  Where  the  contract 
sued  on  was  not  designed  to  aid  the  insurrectionary  government,  the 
mere  fact  th%t  the  goods  were  to  be  paid  for  in  Confederate  money  does 
not  render  the  contract  illegal.  R.  R.  Co.  v.  King,  S.  C.  U.  S.  i.  100; 
91  U.  S.  3. 

159.  Ibid.  —  Sale  and  Delivery  of  Confederate  Bonds.  A  contract  for 
the  delivery  of  Confederate  States  bonds  on  October  29,  1881,  at  the 
rate  of  five  dollars  for  each  one  thousand  dollars,  is  void.  Branch  y. 
Haas,  U.  8.  C.  C  xv.  610 ;  4  Woods,  587. 

160.  In  Restraint  of  Trade.  A  covenant  by  which  the  covenantor  re- 
strains himself  generally  and  absolutely,  without  limitation  as  to  time 
or  place,  from  exercising  his  skill  and  knowledge,  is  void  as  repugnant 
to  pablic  policy.     Albright  v.  Teas,  N.  J.  xvii.  278. 

161.  Violation  of  Statutes.     A  contract  made  in  violation  of  a  statute 
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is  void,  whether  so  declared  in  the  statute  or  not  Crocker  v.  Whitney  ; 
Bank  v.  Boetwiek,  N.  Y.  vi.  724.  See  Bank  v.  Case,  S.  C.  U.  S.  viii. 
449 ;  99  U.  S.  628. 

162.  Sunday  Contract.  No  recovery  can  be  bad  npon  a  contract 
made  and  performed  on  Sunday  unless  it  is  "  of  necessity  or  charity." 
Meader  v.  White,  Maiue,  iiL  886 ;  66  Maine,  90.  Mace  v.  Putnam, 
Maine,  xL  264;  71  Maiue,  238.  Kinney  v.  McDermott,  Iowa,  xii.  76; 
53  Iowa,  674.  Per  contra,  (/Rourke  v.  O'Bourke,  Mich.  iz.  471 ;  43 
Mich.  58. 

163.  Jbid.  —  Delivery.  An  instrument  signed  on  Sunday,  but  dated, 
acknowledged,  and  delivered  on  a  week  day,  is  not  a  Sunday  contract. 

Wikon  V.  Winter,  U.  S.  C.  C.  xi.  662. 

164.  IbieL —  Care  of  Distressed  Pauper.  A  contract  made  for  the 
care,  support,  and  nursing  of  a  distressed  pauper  on  Sunday  is  valid. 
Aldrich  V.  Blackstone,  Mass.  ix.  277  ;  128  Mass.  148. 

1 65.  Hid.  —  Subscription  to  Church  Building  Fund.  A  contribution 
to  a  church  building  fund  made  on  Sunday  is  valid ;  it  is  a  gift  to  a 
charity.  Dale  v.  Knapp,  Penn.  zii.  665 ;  98  Penn.  St.  389.  AUen  y. 
Duffy.  Mich.  iz.  646 ;  43  Mich.  1. 

1 66.  Taxation  —  Services  —  Making  Loan  to  escape  it.  A  contract 
for  services  in  procuring  a  loan  for  the  purpose  of  evading  taxation  is 
not  void.     Patrick  v.  Mtell,  Ohio,  xii.  371 ;  36  Oliio  Sl  79. 

167.  Against  Trade.  A  contract  to  advance  money  to  inflate  the 
grain  market  is  void.     Raymond  v.  Leavilt,  Mich.  zii.  302. 

1 68.  Contract  in  Restraint  of  Trade  —  Combination  of  Manufacturers 
to  advance  Prices.     Sail  Co.  v.  Guthrie,  Ohio,  ix.  824. 

169.  Ibid.  —  Particular  Persons — Limited  Time.  Contracts  simply 
in  restraint  of  trade  as  to  particular  persons  or  places,  or  for  a  limited 
time,  if  founded  upon  a  valuable  consideration,  are  valid.  Hedge  v. 
Lowe,  Iowa,  vii.  368 ;  47  Iowa,  137.  See  Goodman  v.  Henderson,  Gku 
V.  9;  58Ga.567. 

170.  Undue  Influence.  Undue  influence  is  taking  an  unftur  advan- 
tage of  another's  weakness  of  mind.  Moore  v.  Moore,  Cal.  xi.  152  ;  56 
CaL  89. 

171.  Watering  Contract  defined.  A  wagering  contract  is  one  in 
which  the  parties  stipulate  that  they  shall  gain  or  lose  upon  the  happen- 
ing of  an  uncertain  event  in  which  they  have  no  interest  except  that  aris- 
ing from  the  possibility  of  such  gain  or  loss.  Fareira  v.  GabeU,  Penn. 
viL  634;  89  Penn.  St.  89. 

172.  Wager,  Reward,  or  Premium.  In  a  wager  there  must  be  two 
parties,  and  these  parties  known  before  the  event  happens  upon  which  it 
is  laid ;  in  case  of  a  premium  or  reward,  there  is  but  one  party  until  the 
act  is  accomplished.  A  premium  is  a  reward  or  recompense ;  a  wager  is 
a  stake  upon  an  uncertain  event.  Mvord  v.  Smith,  Ind.  vii.  396;  63 
Ind.  58. 

173.  Wagers  —  Adventure  in  Betting.  The  wagering  act  will  not 
defeat  the  recovery  of  money  gained  by  betting  as  between  one  who 
put  money  into  the  bettor's  hands  to  make  the  wagers  and  the  bettor. 
Burton  v.  Burton,  Exch.  Div.  i.  397 ;  L.  R.  1  Exch.  Div.  12. 

174.  Right  to  recover.  No  remedy  will  be  given  to  one  laying  a 
wager  to  recover  his  bet,  as  a  matter  of  right.  Patterson  v.  Clark,  Mass. 
viii.  82;  126  Mass.  531.  Brown  v.  Thompson,  Ky.  vii.  717.  Gridley 
V.  Dorn,  Cal.  xi.  634 ;  57  Cal.  78. 

175.  Foot-Race.  Money  deposited  by  competitors  in  a  foot-race,  to 
he  paid  over  to  the  winner,  is  a  wager.  Diggle  v.  JRggs,  Ct.  of  Appeal, 
IT.  245. 

176.  Borse  Race.  Money  deposited  by  two  parties,  to  be  paid  over 
oo  the  determination  of  a  wager  upon  the  time  to  be  made  by  a  horse  in 
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trotting,  is  a  bet.    Bation  v.  Ifewmcm,  iv.  Ct.  of  Appeal,  470.     Gridhg 
V.  Dorn,  Cal.  xL  634;  57  Cal.  78. 

177.  Of  Time  ContracU.  See  Jackton  v.  Foote,  U.  S.  C.  C.  xiii.  707. 
Bank  v.  Carr,  lb.  xv.  853.  Cobb  v.  Prea,  lb.  xvi.  97.  Hamley  ▼.  Bibb, 
Ala.  xiv.  172.  Bateh  v.  Douglat,  Conn.  xii.  744 ;  48  Conn.  116.  Branch 
V.  Palmer,  Gku  x.  420;  65  Ga.  210.  Oregory  v.  Wattowa,  Iowa,  xiv. 
203;  58  Iowa,  711.  Murray  v.  OeheUree,  Iowa,  xv.  48 ;  59  Iowa,  403. 
Gregory  v.  Wandell,  Midi.  ix.  374 ;  40  Mich.  432.  Kingsbury  v.  Kir- 
wan,  N.  Y.  viii.  246;  1 1  J.  &  Sp.  514.  Bigelow  v.  Benedict,  N.  Y.  iv. 
443 ;  70  N.  Y.  202.  Everingham  v.  Meighan,  Wis.  xiv.  799 ;  55  Wis. 
354.  Wall  V.  Schneider,  Wis.  xvii.  700.  Rumtey  v.  Berry,  Minn.  4 
Am.  L.  T.  R.  64. 
XI.  Construe-  178.  Agreement  not  to  carry  on  Butiness  —  Vnlimited  Time.  An 
agreement  hj  A.  with  B.  not  to  carry  on  a  similar  baainees  at  any  time 
thereafter  within  a  certain  area  is,  in  the  absence  of  express  stipulation 
to  the  contrary,  oonstraed  to  continue  throng  the  lifetime  of  A.,  the 
contractor,  notwithstanding  B.  has  (1)  removed  his  business  to  another 
place  within  the  area,  (2)  assigned  it,  or  (3)  retired  from  the  business 
without  assigning  it.     Jacohy  v.  Wltitmore,  Ct.  of  Appeal,  xvii.  127. 

179.  Ambiguity —  Conduct  of  Parties.  In  an  ambiguous  contract  the 
interpretation  of  the  parties  by  their  conduct  will  prevail.  Jimen  v. 
Hardin,  Ind.  vi.  681 ;  60  Ind.  119. 

180.  Building  Contract.  Whether  certain  work  was  done  under  the 
contract  is  a  question  of  law.  Glacius  v.  Black,  N.  Y.  iii.  226 ;  67  N. 
Y.  563. 

181.  Clear  and  Obscure  Clauses.  Where  the  first  daose  of  a  sentence 
of  a  contract  is  clear,  and  the  second  clause  obscure,  the  former  must 
prevail.     Hoey  v.  Jarman,  N.  J.  vi.  27  ;  1 1  Vroom,  379. 

182.  Conditions  Precedent.  Courts  are  disinclined  to  construe  th*? 
stipulations  in  a  contract  to  do  certain  things  within  a  given  time,  in  con- 
sideration of  the  payment  of  money  by  the  other  party,  as  conditions  prec- 
edent, unless  compelled  to  do  so  by  the  express  language  of  the  oontractt 
R.  R.  Co.  V.  Buder,  Cal.  i.  655 ;  50  Cal.  574. 

183.  Currency.  A  promise  to  pay  in  currency  by  a  future  day  a  sum 
equal  to  the  value  of  a  specified  amount  of  currency  at  the  date  of  the 
promise  gives  to  the  debtor  the  benefit  of  appreciation  to  the  time  of 
maturity,  but  not  that  which  occurs  after  default  in  payment  Whittaker 
V.  Dye,  Ga.  i.  403 ;  56  Ga.  380. 

184.  Mere  Remarks  in  Conversation.  A  deliberate  engagement  to  per> 
form  an  act  of  great  importance  cannot  be  rationally  deduced  from  a  re- 
mark dropped  in  the  course  of  a  business  transaction.  Miller  v.  Lock- 
wood,  Md.  xiv.  368. 

185.  Court  and  Jury.  Construction  by  court  or  by  juir.  See  Stove 
Works  V.  Perty,  U.  S.  C.  C.  viii.  327 ;  De  Bevoise  v.  Steamship  Co.,  N.  Y. 
xiv.  248.  I^ilis  v.  Coleman,  Penn.  xii.  793.  Cunningham  v.  Abbott, 
Mass.  286. 

186.  Delivery  of  Fruit —  When  Payment  due.  On  a  contract  for  all 
fruit  to  be  raised  and  delivered  during  the  season,  at  a  fixed  price  for  each 
pound,  it  is  not  a  condition  precedent  that  all  the  fruit  shall  be  delivered 
before  any  payment  is  due ;   payment  is  due  for  each   lot  accepted. 

Veerkamp  v.  Canning  and  Drying  Co.  Cal.  xii.  829  ;  58  Cal.  229. 

187.  Different  Class.  There  is  no  absolute  rule  of  construction  that 
a  particular  enumeration  excludes  things  of  a  difTerent  class,  when  the 
general  terms  used  are  broad  enough  to  indnde  them.  Oorwin  r.  Hood, 
N.  H.  xii.  213. 

188.  "  During  Working  Hours."  In  a  contract  allowing  the  plaintiff 
to  draw  water  from  a  reservoir  "  during  working  hours,"  the  phrase  means 
the  ordinary  and  usual  working  hours  of  mills  of  that  kind  on  that  streaoi ; 
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not  the  whole  twenty-four  hoars  becaiiBe  the  plaintiff  chooses  to  rim 
his  new  mill,  of  another  kind,  day  and  night.  Birmey  v.  Manuf.  Co. 
Mass.  z.  50 ;  128  Mass.  496. 

189.  Entire  Contrad.  Whether  a  contract  is  entire  or  sererable  de- 
pends upon  the-  intention  of  the  parties  to  be  gathered  from  the  language 
of  the  contract,  the   subject-matter,  and  the  circamstances  of  the  case. 

Wagon  Oo.  v.  Orotier,  U.  S.  C.  G.  xi.  150  ;  6  Saw.  574 

190.  Ibid.  —  Demand.  Where  several  payments  have  becoaoe  doe 
npon  a  single  agreement,  express  or  implied,  any  demand  thereon  is  to 
be  r^arded  as  an  entire  one.  Burritt  v.  Bel/eg,  Conn.  xi.  187 ;  47 
Conn.  323. 

191.  3id.  —  Divisible  Contract  —  Delioery  —  Shipuuntt.  See  Brandt 
V.  Lawrence.     Q.  B.  ii.  71 ;  L.  R.  1  Q.  B.  Div.  344. 

192.  Jbid.  —  Ratijieation  by  PrincipaL  Where  a  contract  u  an  en- 
tirety and  is  wholly  unauthorized,  and  the  priiMsipal  takes  the  benefit  of 
it,  he  must  take  it  with  the  obligations  which  make  a  part  of  it.  £eid- 
man  v.  GoodeU,  Iowa,  xiii.  367  ;  56  Iowa,  592. 

193.  Rid. — Separate  Sale$.  Rendering  an  account  of  sales  of  good* 
made  at  different  times  will  not  make  the  sum  an  entire  demand.  Zim- 
merman V.  JBrhard,  N.  Y.  xi.  280 ;  83  N.  Y.  74." 

194.  Ibid.  —  Severable  Contract  —  Mating  Well—  Getting  Water.  A 
contract  to  make  wells,  Aimishing  all  appliances,  and  to  have  "  no  pay 
in  case  of  failure  to  get  a  good  supply  of  water,"  u  severable.  Spear  v. 
Snyder,  Minn.  xv.  17  ;  29  Minn.  463. 

195.  Hqw'ty.  In  construing  a  contract,  where  the  exact  meaning  is  in 
doubt,  and  the  language  contradictory  and  obscure,  if  there  are  two  itt- 
terpretations,  one  of  which  establishes  a  comparatively  equitable  contract 
and  the  other  an  unconscionable  one,  the  former  construction  should  pre- 
vail.    Ooghlan  v.  Stetton,  U.  S.  C.  C.  xviL  485. 

196.  Erroneotu  Die  of  Word.  The  usual  and  proper  sense  of  words 
will  not  apply  to  contracts  where  it  is  apparent  that  another  sense  was 
intended :  «.  g.,  the  word  "  rescind  "  construed  in  the  sense  of  to  cauceL 
WeiU  V.  Jonet,  Cal.  v.  617 :  53  CaL  46. 

197.  Executed  by  One  Party  — Time.  Time  is  not  of  the  essence  of  » 
contract  executed  on  one  side.  Montgomery  y.  £u.  Co.  Ky.  vL  361 ;  14 
Bush,  51. 

198.  Existing  Laws.  The  laws  which  are  in  existence  at  the  time  and 
place  of  making  a  contract  enter  into  and  form  part  thereof,  as  definitely 
as  though  incorporated  in  its  terms.  Edwards  v.  Kearsey,  S.  C  U.  S> 
vL  645  ;  96  U.  S.  595. 

199.  Terms.  Where  the  terms  of  the  contract  are  partly  express  and 
partly  implied,  the  express  terms  will  be  limited  by  the  limitatious  ap- 
plied to  express  contracts,  and  the  implied  terms  by  the  limitations  applied 
to  implied  contracts.     Orr  y.  Bts.  Oo.  YM  y.  368 ;  86  III.  260. 

200.  Forfeiture — BaHroad  Tits  to  be  cut  and  removed.  Under  a  con- 
tract for  the  sale  and  removal  of  railroad  ties  which  provided,  t«<«r  alia, 
that  all  timber  not  removed  from  the  land  in  twelve  months,  whether  cut 
or  standing,  should  be  the  property  ot  the  vendor,  timber  made  into  rail- 
road ties  is  not  forfeited.    Hubbard  ▼.  Burton,  Mo.  ilL  531 ;  75  Mo.  65. 

201.  Jbi€L — Abandonment —  Temporary  Absence.  Under  a  oontract 
made  by  an  operative  with  a  manufacturer  by  which  he  forfeits  two  weeks' 
wages  for  an  abandonment  of  the  service,  a  temporary  absence  will  not 
be  construed  to  effect  such  abandonment.  Beber  v.  Manuf.  Oo.  R.  L 
lii.  379 ;  18  B.  I.  303. 

202.  Hiring.  Celling  of  the  transaction  "  a  hiring  "  will  not  nve  it 
that  effect ;  the  elements  of  the  contract  must  appear.  Heryford  v.  Daois, 
S.  C.  D.  S.  xi.  1 ;  102  U.  S.  235. 

208.  By  Letters.    In  a  oontract  by  letters,  the  court  must  construe  it. 
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Ohenty  v.  JVansportation  Go.  Md.  zv.  731  ;  58  Hd.  557.     See  Bertel  ▼. 
Nweux,  C.  P.  vii.  224.     Foster  v.  Berry,  Penn.  xvii.  158. 

204.  Ibid.  —  Acceptance.  A  contract  U  binding  upon  the  prompt 
mailing  of  an  acceptance,  tltough  the  letter  miscarries.  In*.  Co.  v.  Grant, 
C.  P.  viii.  32. 

205.  Letter  and  Ooitversation.  Libellauts  offered  by  letter  to  alter  a 
steamboat  "  as  we  have  talked  of,"  and  the  offer  was  accepted  by  letter. 
Held,  that  the  letters  constitnted  a  written  contract,  and  that  all  prior  con- 
versations and  negotiations  were  merged  in  it.  Lawrence  t.  Steamboat 
Co.  U.  S.  C.  C.  xiv.  484. 

206.  Slid.  —  Parol  Evideitce  in  Aid.  A  written  correspondence  can- 
not be'  helped  by  parol  by  adding  additional  facts  so  as  to  make  out  a  con- 
tract not  expressed  therein.     Motdton  v.  Kenhaw,  Wis.  xvii.  606. 

207.  lUd.  —  Preliminary  NegotioUiont.  In  construing  correspondence 
so  as  to  make  out  a  contract  between  the  parties,  care  should  be  taken 
not  to  construe  into  an  agreement  letters  which  the  parties  intended  as 
preliminary  negotiations  only.     Ibid. 

208.  Limitations  —  Mere  Delivery.  Where  a  contract  need  not  be 
in  writing,  and  it  is  drairn  by  one  party  with  certain  limitations,  the  other 
party  is  not  bound  to  examine  it  for  such  limitations,  on  its  being  handed 
to  him  as  the  completion  of  the  contract.  Parker  v.  S.  £.  Co.  C.  P. 
Div.  ii.  599  ;  1  C.  P.  Div.  618. 

209.  Parol  Evidence  —  Agent.  Where  a  contract  has  been  reduced 
to  writing,  the  statements  of  the  agent  of  the  other  party  varying  or  mod- 
ifying its  terms  cannot  be  shown.  Grime*  v.  Centenary  OoUege,  Iowa, 
Tiil.  588 :  48  Iowa,  208. 

210.  Ibid. —  Ambiguity.  Parol  evidence  is  admissible  to  supply  an 
omission  in  a  written  contract  in  order  to  cure  ambiguity,  or  to  explain 
its  terms  so  as  to  render  them  definite  and  certain.  Nindell  y.  Bank, 
xiv.  727  ;  13  Neb.  245.    See  Bedard  v.  Bonville,  Wis.  xv.  738. 

211.  Ibid. —  Complete  Contract.  Where  it  is  not  apparent  from  the 
writing  itself  that  anything  is  left  out,  to  be  supplied  by  extrinsic  evi- 
dence, parol  evidence  to  vary  or  add  to  its  terms  is  not  admissible. 
Hei  V.  Heller,  Wis.  xiii.  736. 

212.  Bnd.  —  Contract  silent.  In  an  action  on  contract  parol  testimony 
is  admissible  to  establish  a  fact  upon  which  the  written  agreement  is 
silent.     Monlelius  v.  Atherton,  Colo.  xiv.  553. 

213.  Ibid.  —  Delivery.  A  subsequent  verbal  agreement  varying  the 
manner  of  delivery  of  goods  is  binding,  where  the  contract  is  by  parol. 

Walker  v.  Johnson,  S.  C.  U.  S.  v.  708 ;  96  U.  S.  424. 

214.  Ibid.  —  Entire  Contract  not  in  Writing.  If  the  writing  be  a  mere 
receipt  for  collection,  all  other  terms  and  conditions  may  be  shown  by 
parol.     Barclay  v.  Bopkih*,  Ga.  v.  687  ;  59  Ga.  562. 

2 15.  Ibid.  —  Fraud  —  Mistake.  A  written  instrument  cannot  be  con- 
tradicted by  parol  except  for  fraud  or  mistake.  Hainer  v.  Rapp,  Penn. 
ii.  102;  33  Leg.  Int  102. 

21 6.  Ibid.  —  Material  Omission.  Where  a  material  part  of  an  agree- 
ment has  been  omitted  through  the  representation  of  a  party  that  it  was 
unnecessary,  parol  evidence  will  be  allowed  to  supply  the  omission.  Witte 
V.  Dixon,  Penn.  v.  466. 

217.  Ibid.  —  Obscurity.  Where  a  written  contract  is  obscure  in  its 
meaning,  evidence  of  what  was  said  and  done  at  the  time  of  execution 
u  competent,  not  to  add  to  or  change  it,  but  to  explain  it.  Knick  v. 
Enick,  Va.  xii.  384;  75  Va.  12. 

218.  Ibid. —  Oral  Change.  A  written  contract,  but  not  such  as  re- 
ouired  by  the  statute  of  frauds,  may  be  changed  by  an  oral  agreemenL 
Bnywn  v.  Everhard,  Wis.  xii.  351 ;  52  Wis.  205. 

219.  Ibid.  —  Parties.    The  rule  as  to  the  competency  of  parol  evi- 
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deuce  Taryiog  a  written  cootract  is  uot  applicable  when  the  parties  in  the 
suit  are  not  the  parties  to  the  contract.  Wilton  v.  SuUiian,  N.  H.  ix. 
614;  58  N.  H.  260. 

220.  Ibid.  —  Repugnancy.  This  memorandum  added  to  a  written  in- 
strument, "due  Oct.  11,  Oct.  12,"  is  contradictory  in  itself,  and  cannot 
be  considered  a  part  of  the  contract.  Parol  proof  to  explain  the  repug- 
nancy  is  not  admissible.  Way  v.  Baickdder,  Mass.  xi  53;  129  Mass. 
361. 

221.  Preference — CotUractor  for  Portion  of  Railroad —  Subtcription 
therefor.  Upon  a  subscription  by  a  city  to  a  railroad  to  build  a  certain 
portion  of  the  road,  the  contractor  for  that  portion  of  the  road  has  not 
a  lien  on  the  proceeds  of  the  subscription,  and  no  priority  in  its  distri- 
bution.    Meyer  v.  Dupont,  Ky.  xii.  526. 

222.  Price  —  Gold.  Contract  price  as  afiEected  by  price  of  gold.  See 
Amet  V.  Quimbyy  S.  C.  U.  S.  vi.  389. 

223.  Reasonable  Conttruelion.  It  is  not  allowable  so  to  construe  a 
contract  as  to  deprive  it  of  all  force,  if  it  is  susceptible  of  any  other  rea- 
sonable construction.  Wing  v.  GUek,  Iowa,  xii.  396.  Curti*  v.  Gokey, 
N.  Y.  iiL  358 ;  68  N.  Y.  300.     Bast  v.  Vdtum,  Minn.  xiiL  245. 

224.  Reformation  —  When  Contract  taktt  Effect.  A  contract,  executed 
in  mistake  and  afterwards  reformed  by  decree  of  a  chancery  court,  takes 
effect  as  of  the  day  of  its  first  execution,  as  to  immediate  parties,  cred- 
itors at  large,  and  purchasers  with  notice.  Chapman  t.  Fields,  Ala. 
zIt.  44. 

225.  Relating  Contracts.  Where  two  contracts  relating  to  the  same 
subject-mutter  are  made  at  the  same  time,  they  form  but  one  contract, 
and  are  to  be  construed  together.  Gregory  v.  Marks,  U.  S.  C.  C.  ir. 
283 ;  8  Biss.  444.     See  Noell  v.  Gravet,  Mo.  viii.  308 ;  68  Mo.  649. 

226.  Repugnancy  —  Addition.  Repugnant  and  self-contradictory 
memoranda  added  to  a  contract  will  not  be  considered,  and  they  cannot 
be  explained.      Way  r.  Balchelder,  Mass.  xi.  53  ;  129  Mass.  361. 

227.  Ibid,  —  Written  Contract  —  Plan,  As  between  the  positive  re- 
quirement of  a  written  daase  in  a  contract  and  a  plan  referred  to  which 
shows  an  omission  to  indicate  thereon  a  matter  of  detail,  the  written 
clause  must  control.     Smith  v.  Flanders,  Mass.  x.  699  ;  129  Mass.  822. 

228.  Sale  of  Butinets  —  Territorial  Limit.  A  contract  in  selling  a 
business,  not  to  exercise  it  "  within  a  radius  of  ten  miles  "  of  the  village 
where  carried  on,  will  be  construed  to  mean  that  the  distance  shall  be 
measured  from  the  centre  of  the  village.  Cook  v.  Johnson,  Conn.  xi. 
120  ;  47  Ck>nn.  175. 

229.  Statute  — Change  in  Construction  —  Retroactive  Effect.  A  chance 
in  the  judicial  construction  of  a  statute,  like  an  amendment  thereto,  will 
affect  contracts  prospectively  only.  Douglass  v.  Pike  County,  S.  G.  U.  S. 
X.  1  ;  101  U.  S.  677. 

230.  No  Subject- Matter.  There  is  no  contract  where  it  turns  out  that 
there  was  no  subject-matter  of  the  contract.  Gibson  v.  Pelkie,  Mich.  vL 
494;   37  Mich.  380. 

231.  Surplatage.  The  doctrine  of  surplosage  does  not  apply  to  con- 
tracts.  Decorah  v.  Destelmeier,  Iowa,  iii.  98 ;  43  Iowa,  313. 

232.  Technical  Words  —  By  Jury,  In  the  construction  of  a  contract 
by  a  jury  they  should  be  instructed  that,  when  words  have  acquired  an 
exact  and  technical  meaning  in  any  trade  or  business,  and  are  used 
in  a  contract  relating  to  such  trade  or  business,  prima  facie,  they  are  to 
be  construed  in  the  meaning  or  sense  which  they  have  acquired  in  that 
bosiness.     Houghton  v.  Jns.  Co.  Mass.  xii.  81 ;  131  Mass.  81. 

233.  Time  as  Essence  of.  Time  is  not  generally  of  the  essence  of  a 
OODtract.  Ifevton  v.  Paxton,  Penn.  ziL  818.  See  KeUam  t.  McKin- 
ttry,  N.  Y.  iv.  142 ;  69  N.  Y.  264 
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^4.  TitM — Compromitt.  In  an  agreement  to  pay  a  smaller  sum  in 
compromise,  on  a  day  certain,  or  the  full  debt  to  be  paid,  time  is  of  the 
essence  of  tlie  contract.     Hetason  v.  Paxson,  Peon.  xiL  813. 

236.  Ibid.  —  "  In  PracHcabU  Time."  A  contract  to  perform  seryices 
"  in  practicable  time  "  is  to  be  construed  according  to  the  nature  of  the 
work,  to  determine  whether  there  has  been  any  laches.  Lawion  r. 
Bachman,  N.  Y.  x.  250. 

236.  Uncertainty.  Ita  case  of  incurable  uncertainty  as  to  defendant, 
a  contract  cannot  be  enforced  against  him.  Mctckmer  t.  Davis,  Mass.  x. 
36a  ;  129  Matis.  538. 

237.  Umge  making  Contract.  Usage  will  not  make  a  contract  where 
none  was  made  by  the  parties.     Bank  v.  Ward,  S.  C.  U.  S.  ix.  225. 

238.  Usage  or  Custom  of  Butinets.  When  there  is  nothing  in  the 
agreement  to  exclude  the  inference,  the  parties  are  always  presumed  to 
contract  in  reference  to  the  usage  or  custom  which  prevails  in  the  partic- 
ular trade  or  business  to  which  the  contract  relates.  Hoffman  v.  Living- 
ston, N.  Y.  ix.  764. 

239.  Note  where  made  —  Note  where  payahle.  The  mere  fact  that 
payment  of  a  note  made  in  South  Carolina  was  stipulated  to  be  made  in 
North  Carolina  does  not  raise  a  conclusive  presumption  that  the  contract 
was  made  with  reference  to  the  laws  of  that  state.  Thornton  r.  Dean, 
S.  C.  xvii.  189. 

240.  "  Tear."  When  the  word  "  year "  is  used,  its  meaning  is  to  be 
determined  from  ihe  subject-matter  of  the  contract,  and  the  connection 
in  which  it  is  used.  The  signification  to  be  affixed  to  It  is  that  which 
will  carry  into  effect  the  intention  of  the  parties  and  give  to  their  coif 
tract  the  meaning  and  force  which  they  intended  it  to  have.  Knode  y, 
Balbridge,  Ind.  xii.  300  j  73  Iowa,  54. 

XII.  Perform-         241.  For  Advertising  —  Performanee.     Under  a  contract  to  adyertiBe 
"""*•  in  certain  lists  of  newspapers,  the  advertiser,  to  recover  the  contract  price, 

must  show  a  substantial  performance  of  the  contract.    Datuihy  v.  Drake, 

N.  Y.  xii.  148. 

242.  For  Artijieial  Teeth — Defendai^s  Attendance.  Under  a  con- 
tract for  a  set  of  teeth  to  be  made,  the  defendant  must  have  them  ad- 
justed  to  his  mouth.    Lefler  v.  Sherwood,  N.  Y.  x.  341 ;  21  Hun,  678. 

243.  Completing  Contract.  Where  one  party  does  not  perform  his 
contract  the  other  party  may  perform  for  him  as  nearly  as  reasonably 
may  be,  and  charge  him  for  the  reasonable  expense  incurred  in  so  doing. 
Le  Blanche  v.  R.  R.  Co.  C.  P.  Div.  ii.  185$  1  C.  P.  Div.  285.  GiU  t. 
Fby/w,  Md.  X.  163. 

244.  Considrration  had.  When  a  party  to  a  contract  has  received  a 
substantial  portion  of  the  consideration,  his  plea  of  non-performance  of 
that  which  might  have  been  originally  a  condition  precedent  will  not 
avail  him.      Carter  v.  Scargill.  L.  R.  Q.  B.  i.  99. 

245.  Contingent  Fee  —  Right  to  perform.  Under  a  contract  to  per- 
form certain  services  for  a  percentage  upon  a  successful  result,  the  right 
to  every  facility  to  do  the  work  is  inherent,  and  part  performance  and  a 
readiness  to  continue  is  sufficient  to  establish  a  daim  to  the  percentage, 
less  the  sum  required  to  complete  the  services.  Lawton  v.  Bachman,  N. 
Y.  X.  260. 

246.  Entire  Contract  —  Mutiuility.  A  part  performance  only  of  an 
entire  contract  will  not  obviate  the  oWjection  of  a  want  of  mutuality. 
Gray  t.  Hinton,  U.  S.  C.  C.  xii.  8. 

847.  Fortuitous  Rvent—  Irresistible  Fare».^Sxeeption».  The  rule 
that  no  damages  can  be  recovered  for  the  non-performance  of  a  contract 
when  its  performance  was  prevented  by  a  fortuitous  event  or  irresistible 
force  has  two  exceptions :  first,  where  there  has  been  some  fault  of  tlM 
party  contracting   which   preceded   the  fortuitous  event,  and  without 
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which  the  loss  would  not  have  happened;  ceeond,  where  he  has  ex- 
pressly or  impliedly  taken  the  rnk  of  such  event  or  force.  JSnftter  v. 
Wettt  La.  xvi.  655. 

248.  Impossible  Performance.  Where  the  thing  promised  is  possil:^ 
in  itself,  it  is  no  excuse  that  the  promisor  became  unable  to  perform  it  by 
causes  beyoud  his  control ;  he  should  hare  guarded  himself  by  the  terns 
of  the  contract.    Ji.  Ji.  Oo.  t.  Beichert,  Md.  ziii.  753  ;  58  Md.  261. 

249.  Jndemmtp,  Where  the  plaintiff  is  himself  unable  to  fully  and 
literally  carry  out  the  contract  on  his  part,  be  cannot  compel  the  defend- 
ant to  accept  an  equivalent.  Brigham  v.  Towniend,  Mass.  i.  222;  119 
Mass.  287. 

250.  Payment.  The  payment  of  money  cannot  be  made  dependent  oa 
the  performance  of  a  condition  by  the  party  to  whom  it  is  to  be  paid, 
which  condition,  by  its  terms,  may  not  be  perfoormed  until  after  the  date 
at  which  the  money  is  to  be  paid.  R.  R.  Co.  v.  Butler,  Cal.  i.  655 ;  50 
CaL574. 

251.  Proper  Apparatus.  Whether  the  contract  has  been  complied 
with  in  the  application  of  proper  apparatus  or  contrivances  is  a  question 
of  law  and  fact  for  the  court,  in  which  expert  evidence  is  not  competent 
Clark  V.  LoeoiHolipa  Works,  Mioh.L  28 ;  32  Mich.  348.  See  Water  Meter 
Oo.  V.  Mansfield,  Vt  i.  474;  48  Vt  878. 

252.  Sickness.  Where  one  contracts  to  do  anything  which  he  is  not 
absolutely  required  to  do  in  persou,  sickness  will  not  excuse  a  default. 
Smith  V.  Ins.  Co.  Penn.  xiii.  606. 

253.  Special  Contract  —  Fall  Compliance.  Where  the  contract  is 
special,  the  plaintiff  must  show  a  full,  compliance  with  the  terms  of  the 
contract  in  order  to  enforce  it  against  the  defendants.  Bank  v.  Btndey, 
U.  S.  C.  C.  X.  66. 

254.  Termination  —  Election,  Parties  cannot  be  permitted  to  ter^ 
minate  a  contract  for  certain  purposes  and  to  keep  it  alive  for  other 
purposes ;  and  they  should  be  held  to  their  election.  Furlong  v.  Gair, 
N.  Y.  xL  97. 

255.  In  Oertcdn  Time  fixed.  Though  a  party  sets  a  day  within  the 
time  fixed,  in  which  he  will  perform,  and  then  fails  or  refuses  to  perform, 
there  is  no  breach.     Daniel*  v.  Newton,  Mass.  L  475. 

256.  Artist's  JnabUity  to  Perform.     A  theatrical  artist's  inability  to   XIII.  Rescis- 
perform  on  three  nights  goes  to  the  root  of  the  consideration,  and  dis- 
charges her  employers  from  liability  to  her.    Poussard  v.  iSpiers,  Q.  B. 
ii.  168;  L.  B.  1  Q.  B.  Div.  410. 

257.  Severable  Contract.  That  a  contract  is  severable  does  not  de- 
prive an  injured  party  of  the  right  of  rescission.  Horrington  v.  Wright, 
V.  S.  C.  C.  xi.  287. 

258.  Delivery  —  Time.  Plaintiff  and  defendant  made  the  following 
contract :  "  A.  agrees  to  furnish  B.  200  tons  pig  iron,  to  be  delivered  in 
quantities  of  about  18  tons  per  month.  B.  agrees  to  take  the  iron." 
Beld,  that  failure  of  one  party  for  several  months  to  perform  authorizes 
the  other  to  annul  the  contract.     BoUman  v.  Burt,  Md.  xvii.  749. 

259.  Ibid.  —  Successive  Deliveries  —  Failure  on  First.  A  contract 
may  be  rescinded  upon  the  failure  to  make  the  first  delivery,  when  it  was 
for  successive  deliveries.  King  Philip  Mills  v.  Slater,  B.  I.  vi.  445 ; 
12  R.  I.  82. 

260.  3id.  —  Jbid.  —  Refusal  to  pay.  A  contract  for  the  delivery  of 
goods  in  lots,  at  different  times,  may  be  rescinded  upon  the  refusal  to 
pay  for  the  first  delivery.     Branch  v.  Palmer,  Gra.  x.  420 ;  65  6a.  210. 

261.  Dismissed  —  Resignation.  The  resignation  of  an  employee  upon 
notice  that  his  resignation  would  be  accepted,  and  that  another  bad  bera 
pot  in  his  place,  is  not  a  resdssioo.  R.  R,  Cb.  t.  Shek,  Md.  iiL  268 ; 
11  Md.  161. 
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262.  Executory  Contract  —  Recovery.  Either  party  to  an  illegal  con* 
tract,  while  the  same  remaius  executory,  may  reacind  it,  aud  recover  of 
the  other  money  to  him  paid  thereon.  KnowUonv.  Congrets  and  Empire 
Spring  Oo.  U.  S.  C.  C.  v.  166 ;  14  Blatch.  864. 

263.  Freoid  —  Agreement  of  Stockholden.  An  agreement  made  be- 
tween stockholders  of  a  corporation  to  keep  their  stodc  together  to  con- 
trol the  corporation,  aud  to  sell  it  at  the  same  time,  may  be  rescinded 
when  either  of  them  acts  in  bud  faith  in  seeking  to  sell  Us  shares  to  a 
third  party.     Havemeyer  v.  Haxemeyer,  N.  Y.  xii.  632. 

264.  Ibid.  —  Laches.  Rescission  for  fraud  must  be  claimed  promptly 
npon  information  had  of  the  fraud.  Orutchfield  v.  Stan  field,  Tex.  xiL 
443. 

265.  Jbid.  —  Restoration.  A  rescission  of  a  contract  on  account  of 
fraud  must  be  in  toto,  and  the  party  defrauded  must  promptly  rescind,  or 
offer  to  rescind,  and  return,  or  offer  to  return,  the  property  be  acquired 
by  reason  of  the  fraud.  Estes  v.  Reynolds,  Mo.  xir.  179.  See  Wiru  Co. 
V.  Brasher,  U.  S.  C.  C.  xiv.  609.     Grutchfield  v.  Stanfield,  Tex.  xiL  443. 

266.  Ibid.  —  Tender.  To  entitle  a  party  to  proceed  as  upon  a  reem- 
sion  of  a  fraudulent  contract  the  tender  or  restoration  must  be  to  the 
other  party,  and  must  be  without  qualifications  or  conditions.  Gmdd  t. 
Bank,  N.  Y.  xiu.  181. 

267.  Fraudulent  Concealment.  The  concealment  of  a  material  fact 
by  a  party  to  a  contract,  which  is  substantially  the  consideration  of  the 
contract,  and  which  is  peculiarly  within  his  own  knowledge,  is  ground  for 
rescission  for  fraud.  Doteling  v.  Lawrence,  Wis.  xvL  702.  Linhart  v. 
Foreman's  Adm'r,  Ya.  xvi.  508.  Arnold  r.  Baker,  Neb.  iv.  489  ;  1  Neb. 
134.  See  Washhume  v.  Pinlsch,  U.  S.  C.  C.  xvL  34.  In  re  Wagon  and 
Engineering  Co.  Chan.  Div.  ii.  832  ;  2  Chan.  Div.  621.  Perkins  v.  Longer, 
Neb.  V.  21 ;  6  Neb.  220. 

268.  Insolvency  —  Intention  to  pay  at  Time  of  Purchase,  Where  the 
purchaser  intends  to  pay,  and  has  reasonable  expectations  of  being  able 
to  do  so,  the  contract  is  not  fraudulent,  although  the  purchaser  knows 
himself  to  be  insolvent  and  does  not  disclose  it  to  the  vendor,  who  is  ig- 
norant of  the  fact.     Talcoll  v.  Henderson,  Ohio,  v.  840 ;  81  Ohio  St.  162. 

269.  Interest  of  Mutual  Agent.  A  contract  which  is  voidable  by  rea- 
son of  some  interest  which  a  mutual  agent  may  have  must  be  disaffirmed 
within  a  reasonable  time.     Slock  Co.  v.  R.  R.  Go.  Ohio,  ix.  320. 

270.  Right  to  sell  Invention.  A  patentee  cannot  revoke  his  authority 
to  sell  the  invention.      Goddard  v.  Wilde,  U.  S.  C.  C.  xvi.  617. 

271.  Land  Contract  —  Note  in  Part  Payment.  Where  a  contract  for 
land  is  rescinded  for  the  fraud  of  the  vendor,  a  note  for  part  of  the  pui^ 
chase-money  to  a  third  person  must  be  surrendered.  Oratoford  v.  Keep- 
lee,  Teuu.  xi.  280 ;  5  I^a,  47. 

272.  Ibid.  —  Refused  to  convey.  Payments  made  on  a  land  contract 
under  seal,  within  an  extended  time,  can  be  recovered,  after  rescission, 
upon  the  refusal  of  the  vendor  to  pay.  Balloa  v.  Billings,  Mass.  xviL 
888. 

278.  Limitation — Remedy.  The  locus  pcenitenlia  u  open  to  the  plain- 
tiff so  long  as  he  has  the  right  to  resort  to  a  court  of  equity  for  rescission 
of  the  contract.  Knowlton  v.  Congress  and  Empire  Spring  Co.  U.  S.  C. 
C.  V.  166;  14  Blatch.  264. 

274.  Mistake  of  FacL  A  contract  made  under  a  material  mbtake  of 
fact  may  be  set  aside.  Montgomery  County  v.  Americtat  Emigrant  Oo. 
Iowa,  vii.  462;  47  Iowa,  91. 

276.  Mortgage  —  Acceptance  of  Offer  of  Third  Person.  A  third  per- 
son who  has  agreed  to  pay  an  outstanding  mortgage  may  rescind  before 
the  acceptance  by  the  mortgagee.  Gilbert  t.  Sanderson,  Iowa,  xiL  189 ; 
56  Iowa,  349. 
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276.  Mtttuality.  A  contract  can  oulj  be  resciuded  by  the  acts  or  as- 
sent of  all  the  parties.     Spencer  y.  St.  Clair,  N.  H.  ii.  484;  57  N.  H.  9. 

277.  By  Immediate  Partie*  —  C<mtract  for  Third  Party.  It  is  not 
competent  for  the  immediate  parties  to  the  engagement  to  rescind  it  so  as 
to  prejudice  the  rights  of  a  third  party,  after  notice  to  him,  and  assent  by 
him  to  the  engagement.     Batutt  v.  Hughe»,  Wis.  t.  634. 

278.  Restoratvm.  There  can  be  no  rescission  uuless  complete  resto- 
ration can  be  made.      Welch  v.  Gouler,  N.  Y.  xi.  278  ;  15  J.  &  Sp.  104 

279.  Performance  —  Refusal  or  Inability  to  perform.  One  party  to  a 
contract  may  rescind  where  the  other  neglects  or  refuses  to  perform,  or 
Aoe&  some  act  that  renders  him  anable  to  perform.  School  District  v. 
Bioyne,  Wis.  viiL  445. 

280.  3id.  —  Condition.  A  contract  binding  upon  one  party  on  per- 
formance  of  some  act  by  the  other  is  revocable  before  the  performance  of 
the  condition  ;  after  performance  it  is  binding.  True  v.  Houghton,  Colo. 
XT.  619. 

281.  Ibid.  —  Lawful  Act*.  Where  a  party  to  a  contract  renders  the 
fulfilment  of  the  contract  by  the  other  party  impossible,  by  acts  which 
are  lawful  in  themselves,  and  sach  as  any  reasonable  and  prudent  man 
might  properly  do,  he  cannot  be  held  liable  for  the  failure.  Bell  v.  Har- 
rison, N.  Y.  iL  420  ;  66  N.  Y.  627. 

282.  Personal  Services.  A  contract  for  personal  services  implies  a  con- 
dition that,  should  any  disability  arise,  any  liability  will  be  extinguished. 
Spaulding  v.  Rosa,  N.  Y.  iv.  652 ;  71  N.  Y.  40. 

283.  Ibid.  —  Employer  terminating  Contract  for  Misconduct.  Leather- 
berry  V.  OdeU,  U.  S.  C.  C.  xii.  165. 

284.  Ibid.  —  Sickness.  Protracted  serious  sickness  operates  to  re- 
lease a  contract  for  services.  O'Leary  v.  Board  of  Education,  N.  Y. 
ix.  628 ;  93  N.  Y.  1. 

285.  Ibid.  —  Ad.  The  intention  to  rescind  a  contract  must  be  mani- 
fested by  some  positive  act,  and  it  must  be  mutual  in  effect.  Davidson 
T.  Keep,  Iowa,  xvi.  458. 

286.  Contract  for  Right  of  Way  and  to  improve  —  Demand.  A  con- 
tract with  a  railroad  company  for  a  right  of  way,  and  improvements  to 
be  made,  upon  a  failure  to  make  the  improvements,  may  be  rescinded 
without  demand.     Liebrand  v.  Otto,  Gal.  xii.  892. 

287.  Subscription  to  Loan  —  Attaching  Creditor.  An  attaching  cred- 
itor cannot  enforce  a  subscription  to  a  loan  which  the  corporation  has  re- 
leased ;  the  contract  has  been  rescinded.  Nellis  v.  Coleman,  Penn.  xiL 
797;  98  Penn.  St.  465. 

288.  For  Support  —  Entire  Contract.  If  the  contract  for  support  is 
a  continuing  one  for  the  plaintiff's  life,  it  is  entire,  and  a  complete 
breach  will  justify  the  plaintiff  in  treating  it  as  absolutely  at  an  end. 
Amos  V.  Oailey,  Mass.  xii.  659 ;  131  Mass.  413. 

289.  To  supply  Water  —  Arrearages.  A  contract  to  supply  water 
will  be  broken  by  default  in  payment,  and  the  supply  may  be  cut  off 
at  any  time  if  the  arrearages  are  not  paid ;  a  change  of  owners  will  not 
affect  this  right,  ins.  Co.  v.  Philadelphia,  Penn.  viii.  218 ;  88  Penn.  St 
393. 

290.  At  Witt —  Death.  An  oral  contract  to  pay  for  board  of  third 
person,  revocable  at  the  will  of  either  party,  is  terminated  by  the  death 
of  the  promisor.     Broume  v.  McDonald,  Mass.  x.  336  ;  129  Mass.  66. 

CJONTRIBUnON. 

Joint  Debt  Payment.  A  prima  facie  case  for  contribution  is  made 
when  it  is  shown  that  one  of  two  joint  debtors  had  paid  more  than  a 
moiety  of  a  debt.     Gaster  v.  Waggoner,  Ohio,  iL  259 }  26  Ohio  St.  450. 
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1.  Affttitut  Person  aiding.  Gouversoa  will  lie  agunst  one  aiding  in 
the  appropriation  of  sDother's  property.  MoChrmiek  v.  Sleventon,  NeK 
xiv.  691 ;  13  Neb.  70.    See  Jlaytu  v.  McClintoek,  Ind.  ziL  481. 

2.  Attachment  —  Bankruptcy  —  Notice.  Conversion  cannot  be  main- 
taiaed  against  a  sherifE  of  a  foreign  jnrisdiction  for  proceeding  under  an 
attachment  after  an  adjudication  in  bankraptcy  of  the  debtor,  where  no 
notice  had  been  served  upon  him  of  the  bankraptcy  proceedings  until 
after  the  sale  and  payment  of  the  money  to  the  plaintiff  in  the  attach* 
ment  suit     Comur  v.  Long,  S.  C.  U.  S.  xiiL  33 ;  104  U.  &  228. 

3.  Attorney  and  Client  —  Security  of  Mortgage,  That  an  attorney,  In- 
structed to  invest  a  sum  of  money  in  a  good  bond  and  mortgage,  took 
his  wife's  mortgage,  if  the  money  was  placed  in  a  mortgage  on  property 
which  was  a  full  security,  is  not  m  itself  evidence  of  bad  faith,  so  that 
an  action  for  the  conversion  of  the  sum  in  the  attorney's  hands  would  lie, 
the  security  of  the  mortgage  failing.  King  v.  MacbeUar,  N.  Y.  xvii. 
343. 

4.  Against  Auctioneer.  An  auctioneer  is  liable  to  the  bailee  for  a  oon^ 
version  in  selling  goods  bailed.  Cochrane  v.  RymiU,  Ct.  of  Appeal,  viii. 
319 ;  40  L.  T.  R.  N.  S.  744. 

5.  Gratuitous  Bailee.  A  gratuitous  bdlee  may  sne  in  oouTersion. 
Wyckoffy.  Anthony,  N.  Y.  xi.  102. 

6.  Mutual  Bailment.  For  property  taken  which  was  to  be  held  for 
the  benefit  of  both  parties,  trover  will  lie.     Orr  v.  Keyes,  Mich.  vi.  495. 

7.  Chattel  Mortgage  —  Default.  A  mortgagee  of  diattels,  entitled  to 
possession,  may  bring  trover  for  their  appropriation.  Graver  v.  Wise, 
Mich.  vL  623 ;  39  Mich.  161. 

8.  3id.  —  General  Assignment  —  Possession  of  Mortgagee  —  Attach- 
ment. A  general  assignee  of  a  mortgagor  of  chattels  when  the  mortga- 
gee is  in  rightful  posaession  cannot  bring  trover  against  an  officer  at- 
taching the  goods.     Anford  v.  Matthews,  Mich.  ix.  719 ;  43  Mich.  327. 

9.  Ibid.  —  Purchaser  with  Notice.  A  purchaser  with  notice  of  a  chat- 
tel mortgage  is  liable  in  conversion.  Fisher  v.  Friedman,  Iowa,  viiL 
77 ;  47  Iowa,  448. 

10.  Ibid,  —  Mortgagor's  Possession.  Conversion  will  lie  against  third 
person  for  chattels  mortgaged,  though  the  possession  was  in  the  mort- 
gagor by  an  understanding  with  the  mortgagee.  Harvey  v.  McAdams, 
Mich.  L  45;  32  Mich.  472. 

11.  Check  Appropriated —  Bank.  For  a  check  received  by  a  bank 
and  ooUected  without  authority,  conversion  will  lie.  JRobinson  v.  Bank, 
N.  Y.  X.  605  ;  86  N.  Y.  404. 

12.  Transfer  of  Collateral  Security — JntenL  A  transfer  of  stock  held 
as  collateral  security  is  not  a  conversion  unless  there  is  the  intent  to  ap- 
propriate it.     Biatt  V.  Griswold,  U.  S.  C.  C.  xL  456. 

13.  Conditional  Sale  —  Before  Breach.  Conversion  will  not  lie  for 
property  delivered  upon  a  conditional  sale,  before  breach  of  the  condition. 
Newhall  v.  Kingsbury,  Mass.  xiiL  49  ;  181  Mass.  445. 

14.  Ibid.  —  Breach.  Trover  will  lie  to  recover  property  sold  condi- 
tionally, upon  condition  broken  and  demand  made.  Jotpers  v.  Sandy, 
Ga.  iv.  398 ;  58  Ga.  379. 

15.  Sight  under  Contract.  A  person  who  has  an  interest  in  a  thing 
created  by  contract,  —  »jus  in  re,  —  e.  g.,  an  equitable  lien,  may  main- 
t<un  an  action  on  the  case  for  conversion.      Fry  v.  Bank,  Ala.  xvii.  295. 

16.  Joint  Contract —  Withdrawal.  Mutual  promises  are  a  sufficient 
oonsideration,  and  for  property  passing  to  a  corporation  by  virtue  of  a 
valid  contract,  those  contributing  it  cannot  maintain  conversion  against 
each  other,     Conrad  v.  La  Rue,  Mich.  zviL  753. 
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17.  Officer  of  Corporation.  An  officer  of  a  oorporatiott  is  peraouallf 
liable  for  conversion.     Barton  v.  Willey,  Peim.  i.  7. 

18.  Creditor  —  Bailment.  A  creditor  of  a  debtor  is  liable  in  conrer- 
siooi  for  goods  bailed  to  bim.  Rodick  v.  Cobum,  Maine,  vi.  620;  68 
Maine,  170. 

19.  Part  of  Vhplattied  Crop.  Trover  does  not  lie  for  a  specific  quan- 
tity of  an  unplaoted  crop.    Noyes  v.  Jenkins,  6a.  i.  427 ;  55  Ga.  586. 

20.  Fixtures  —  Notice.  Trover  will  not  lie  for  a  fixture  aminst  a 
purchaser  of  the  real  property  without  notice.  Knowlion  v.  Johnson, 
Mich.  vi.  336  ;  37  Mich.  47. 

21.  FrauduleTtt  Vendee  —  Purchaser.  Trover  will  not  lie  agunst  a 
purchaser  in  good  faith  from  a  fraudulent  vendee.  Lindsew  v.  Cunday, 
Q.  B.  Div.  ii.  159 ;  1  Q.  B.  Div.  848.  See  Fretman  v.  Venner,  Mass. 
ii.  209;  124  Mass.  424. 

22.  drain  in  Bulk —  Undivided  Portion.  The  appropriation  of  an 
undivided  portion  of  grain  in  bulk,  after  demand,  is  conversion.  Dahl 
V.  Fuller,  Wis.  xi.  144;  50  Wis.  501. 

23.  Grain  in  Elevator  mixed.  The  mixing  of  piun  with  other  grain 
in  the  course  of  the  business  of  the  elevator,  grain  being  constantly 
received  and  delivered,  is  not  a  conversion  of  it.  Arthur  v.  R.  R.  Go. 
Iowa,  xvL  717. 

24.  InletU.  A  wrongful  intent  is  not  an  essential  element  in  conver- 
sion. Laverty  v.  SntSien,  N.  Y.  iii.  488 ;  68  N.  Y.  522.  Sa»ary  v. 
Bank,  U.  S.  C.  C.  vii.  615. 

25.  Money  east  away — Proper  Use.  For  money  thrown  down  by 
an  insane  person  and  taken  and  expended  by  one  who  was  taking  him  to 
an  asylum,  at  the  request  of  his  wife,  in  the  expenses  of  the  journey,  is 
not  conversion.     Carpenter  v.  Jackson,  Penn.  ii.  260. 

26.  Mvney  —  Identical  Sum  —  Parties.  In  trover  for  converting 
money  the  identical  money  converted  must  be  pursued.  Simmons  v. 
Spencer,  U.  S.  C.  C.  xiii.  38 ;  3  McCrary,  48.  Bank's  Appeal,  Penn. 
ix.  687  ;  93  Penq.  St.  107. 

27.  Note  —  Delivery  of  Note.  One  holding  a  note  payable  in  chattels, 
who  delivers  it  to  the  maker  without  authority,  is  liable  in  conversion. 
Nicks  V.  Lyle,  Mich.  xiL  274 ;  46  Mich.  488. 

28.  Jbid.  —  For  Promissory  Note  destroyed  in  Fraud.  For  a  promis- 
sory note  given  to  secure  partial  payment,  destroyed  by  the  receiver, 
conversion  will  lie.     PaweU  v.  Powell,  N.  Y.  v.  24;*71  N.  Y.  71. 

29.  Ibid.  —  lUegcd  Transaction.  Trover  will  not  lie  for  a  note  given 
for  an  ill^;al  consideration.  Morrill  v.  Goodenow,  Maine,  L  279 ;  65 
Maine,  178. 

30.  Offer  to  Return.  An  ofier  to  return  goods  which  have  deterio- 
rated in  the  possession  of  the  defendant  will  not  bar  an  action  in  trover. 
Whitaker  v.  Houghton,  Penn.  t.  278;  86  Penn.  St.  48.  Carpenter  v. 
hs.  Co.  N.  Y.  X.  747 ;  22  Ilun,  47. 

31.  Possession.  In  trover  the  plaintiff  must  either  have  actual  posses- 
sion or  the  immediate  right  to  possession.  Stevenson  v.  Fitzgerald,  Mich, 
xiii.  177;  47  Mich.  166. 

32.  Possession  disturbed.  Any  unlawful  int^ference  with  the  posses- 
sion of  property  by  which  the  owner  is  damnified  will  support  conversion. 
Rider  v.  Edgar,  Cal.  ix.  547  ;  54  Cal.  127. 

33.  Remov'd  of  Goods  —  Possession.  Conversion  will  not  lie  for  the 
mere  removal  of  goods.     Teleg.  Co.  v.  Middleton,  N.  Y.  ix.  579.  • 

34.  Return  of  Property.  In  ponversion,  if  the  property  has  been  re- 
turned to  plaintiff  or  has  been  applied  to  his  use,  the  action  will  not 
abate ;  the  fact  is  only  available  in  mitigation  of  damages.  Bird  v.  Wo- 
mack,  Ala.  xiv.  172. 

35.  Sale—  Completion.     Trover  will  lie  for  the  taking  of  property, 
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though  there  were  negotiations  for  its  sale.     Barton  v.  WiVey,  Penn. 
i.  7. 

36.  Ibid.  —  Possession.  Conversion  cannot  be  brought  for  goods  sold 
where  the  vendor  had  no  right  of  possession.  Haven  v.  Place,  Minn, 
xiii.  206 ;  28  Minn.  551. 

37.  Jbid.  —  Partial  Payment.  Cionversion  will  lie  against  a  vendor 
who  has  sold  property  for  which  he  has  been  partly  paid.  Bowser  v. 
Birdsell,  Mich.  xiv.  435 ;  49  Mich.  5. 

38.  Of  Shares  of  Stock.  Shares  of  stock  eo  nomine  are  property  for 
which  conversion  can  be  maintained.  Payne  v.  ElUott,  Cal.  iz.  678;  54 
Cal.  339. 

39.  Sale —  Vendor^  Lien.  Trover  will  not  lie  by  the  purchaser  of 
goods  held  under  the  lien  of  the  seller.  Lord  v.  Price,  Exch.  1  Am.  L. 
T.  R.  193. 

40.  Tenants  in  Common.  A  tenant  in  common  cannot  maintain  trover 
against  the  cotenaut  for  property  in  his  possession.  Batch  v.  Jones,  Cal. 
xiv.  359;  61  Cal,  234. 

41.  Ibid.  —  Demand  and  Sefusal  Trover  lies  by  a  tenant  in  com- 
mon of  chattels  against  a  cotenant  after  demand  and  refusal.  Grove  t. 
Wise,  Mich.  vi.  623;  39  Mich.  161. 

42.  Tender  of  Goods  —  Action  —  Damages.  A  tender  of  goods  does 
not  affect  the  right  to  sue  in  trover  but  merely  damages  therein.  Whit- 
aker  v.  Houghton,  Penn.  v.  278 ;  86  Penn.  St.  48. 

43.  War  —  Corporation  Use.  Trover  will  lie  against  a  corporation 
for  goods  seized  in  time  of  war  by  the  enemy  and  appropriated  to  the 
use  of  the  corporation.    Asylum  v.  Garrett,  Va.  iii.  219  ;  27  Gratt.  163. 

44.  Waste  —  Mortgagee  after  Condition  broken.  A  mortgagee  out  of 
possession  after  condition  broken  can  recover  in  conversion  for  property 
removed  wrongfully.    Searle  v.  Sawyer,  Mass.  viiL  820;  127  Mass.  491. 

45.  Wife's  Property  —  Proof  of  Levy.  A  wife  in  suing  a  judgment 
creditor  of  her  husband  for  the  conversion  of  her  property  seized  and 
sold  as  her  husband's  property  need  not  show  that  it  was  levied  upon  by 
direction  of  the  defendant,  where  in  his  answer  he  asserted  the  right  to 
take  it.     Sulb'van  v.  Sawyer,  N.  Y.  iz.  585. 

COPYRIGHT. 

1.  Jurisdiction.  The  federal  courts  have  exclusive  jurisdiction  as  to 
the  rights  conferred  by  the  copyright  laws  of  the  United  States.  Potter 
T.  McPherson,  N.  T.  x.  746;  21  Hun,  559. 

2.  Advertising.  The  copyright  laws  secure  the  exclusive  right  to 
make  and  sell  copies  of  the  copyrighted  matter,  but  do  not  give  the  ex- 
clusive right  to  a  method  of  advertising.  Ehret  v.  Pierce,  U.  S.  C.  C. 
xi.  82;  18  Blatch.  302. 

8.  ihutraied  Trade  Catalogue.  An  illustrated  catalogue  of  furniture 
can  be  copyrighted.  Maple  v.  Junior  Army  and  Navy  Stores  (Limited), 
Ct  of  Appeal,  xv.  701. 

4.  (Mart  —  Advertising  Card  of  Paints.  An  advertising  card  con- 
taining bits  of  paper  of  various  colors  as  specimens  of  paints  for  sale  is 
not  a  chart,  and  the  subject  of  copyright.  Ehret  v.  Pierce,  U.  8.  C.  C. 
xi.  82 :  18  Blatch.  302. 

5.  Copy  in  Whole  or  in  Part  in  Wool.  The  copying  of  the  whole  or 
of  part  of  the  main  design  of  a  copyright  engraving  by  a  chromo-printed 
pattern  for  wool  work,  or  by  a  picture  worked  in  wool,  is  an  infringement. 
Dick  V.  Brooks,  Chan.  Div.  viii.  352;  40  L.  T.  R  N.  S.  710. 

6.  Depositing  Copies  —  Publication.  Copies  of  a  work  which  has 
been  copyrighted  may  be  deposited  with  the  librarian  of  Congress  within 
ten  days  after  being  printed,  whether  it  is  then  put  in  circnlaUon  or  not. 
Chapma^n  v.  Ferry,  U.  S.  C.  C.  xvii.  104. 
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7.  Dramatic  Work  —  Malerial  Part.  A  dramatic  copyright  is  not  in- 
fringed unless  a  material  and  substantial  part  of  the  author's  dramatic 
production  has  been  pirated.  Chatterton  v.  Oaee,  C.  P.  i.  146;  L.  B. 
10  C.  P.  572. 

8.  Ihid.  —  Translation.  The  translator  of  a  play,  who  has  adapted  it 
to  the  stage  of  his  country,  and  who  has  a  copyright,  is  the  author  of 
the  play.     Shook  v.  Rankin,  U.  S.  C  C.  ii.  286;  6  Biss.  477. 

9.  Engraringt  —  Blocks.  When  an  artist  has  made  the  drawings  on 
the  wood  from  which  the  engravings  were  taken  in  a  work,  the  copyright 
of  which  be  had  an  interest  in,  though  the  blocks  were  paid  for  out  of 
the  sale  of  the  book,  the  blocks  must  be  delivered  up  to  him.  Hole  t. 
Bradbury,  Chan.  Div.  viii.  640. 

1 0.  Ibid.  —  Of  Painting  —  Chromo-LUhograph.  The  owner  of  a  copy- 
righted engraving  of  a  painting  has  no  right  under  his  copyright  to  re- 
strain the  publication  of  a  chromo-lithograph  of  the  painting  taken  from 
a  photograph  of  the  subject  of  the  painting,  whether  taken  from  the 
painting  or  not.     Lucas  v.  Cooke,  Chan.  Div.  ix.  560. 

11.  Immoral  Purpose.  That  playing  cards  may  be  nsed  for  gambling 
will  not  deprive  them  of  copyright.  Richardson  v.  MiUer,  U.  S.  C.  C. 
iii.  614. 

12.  Injunction — Damage.  Where  an  infringement  is  shown  an  in- 
junction will  issue  against  it  without  proof  of  actual  damage.  Reed  v. 
HoUiday,  U.  S.  C.  C.  xvii.  828. 

1 3.  Insurance  Map  of  New  York  —  Insurance  Map  of  Philadelphia. 
A  copyright  of  a  map  of  parts  of  the  city  of  New  York  for  the  informa- 
tion of  insurance  companies,  though  certain  arbitrary  signs  and  a  key 
thereto  are  used,  will  not  be  infringed  by  the  publication  of  a  precisely 
similar  map  for  the  same  uses  of  parts  of  the  city  of  Philadelphia.  Per- 
rit  ▼.  Hexamer,  S.  C.  U.  S.  vii.  324 ;  99  U.  S.  675. 

14.  Intellectual  Conception.  A  copyright  does  not  confer  a  monopoly 
in  the  intellectual  conception  which  it  expresses.  Johnson  v.  Donaldson, 
U.  S.  C.  C.  X.  233 ;  18  Blatch.  287. 

15.  Map.  The  correcting  of  a  map  by  a  copyrighted  map  is  an  in- 
fringement of  the  latter.     Chapman  v.  Ferry,  U.  S.  C.  C.  xvii.  104. 

16.  Und.  —  Key.  A  copyright  of  a  map  will  not  give  a  right  to  the 
key  to  it.     Perris  v.  Hexamer,  S.  C.  U.  S.  vii.  324 ;  99  U.  S.  675. 

17.  Name  of  "  Post  OjfUe"  Directory.  The  words  "post  office  "as 
designating  a  directory  will  be  protected  when  the  identity  of  the  two 
books  might  mislead  purchasers.     Kelly  v.  Biles,  Chan.  Div.  viii.  256. 

18.  Notes  —  Limited  Use.  The  notes  prepared  to  a  new  edition  of  a 
book,  gratuitously,  but  under  the  agreement  that  they  were  not  to  be 
used  in  another  edition,  though  the  copyright  has  been  taken  out  by  the 
owner  of  the  book,  the  annotator  may  sue  for  an  injunction  to  restrain 
the  use  of  his  notes,  or  any  part  of  them,  in  a  subsequent  edition.  Law- 
rence V.  Dana,  U.  S.  C.  C.  2  Am.  L.  T.  R  402. 

19.  Ibid.  —  Use  by  Another  Annotator.  Notes  to  the  subsequent  ed  • 
tion  of  a  book  which  are  so  combined  with  the  notes  of  a  prior  annotator 
that  they  cannot  be  said  to  stand  alone  are  an  infringement  of  the  right 
of  the  former  annotator.     Ibid. 

20.  Notice.  It  is  a  sufficient  notice  to  put  upon  the  publication: 
"  Copyright,  1882,  by  N.  Sarony."  Sarony  v.  Lithographic  Co.  U.  S. 
C  C.  xvi.  8.     S.  C.  Lithographic  Co.  v.  Sarony,  S.  C.  U.  S.  xvii.  481. 

21.  Part  of  Work.  A  vital  part  of  another's  work  cannot  be  taken, 
•lihoogh  it  may  be  small  in  quantity.  Richardson  t.  Miller,  U.  S.  C.  C. 
iii.  614. 

22.  Photograph  —  Author.  A  photographer  as  to  his  original  intel- 
lectual conceptions  in  the  production  of  a  photograph  is  an  author  under 
the  eighth  section  of  the  first  article  of  the  federal  Constitution,  securing 


Digitized  byLjOOQlC 


144  COPYRIGHT  -  CORPORA  TIONS. 

exclusive  rights  to  authors  and  inveutors  for  their  "  writings  and  dis«OT- 
eries."     Lithographic  Co.  v.  Sarony,  S.  C.  U.  S.  xvii.  481. 

23.  Ibid. — 3id.  Tlie  author  of  a  photograph  is  the  person  who 
most  effectively  contributed  to  the  result ;  that  is,  the  person  who  directed 
his  mind  towards  and  superintended  the  particular  arrangements  which 
actually  resulted  io  the  formation  of  the  picture ;  and  who  that  person  is 
is  a  question  of  fact  in  each  particular  case.  Nbttage  y.  Jackson,  Ct.  of 
Appeal,  xvii.  350. 

24.  "  Printed"  Copy  —  Section  49.56,  Sev.  SteUt.  The  deposit  of  the 
copy  of  a  title  of  book,  map,  etc.,  which  is  "  printed  "  with  a  pen  is  a 
sufficient  compliance  with  §  4956,  Rev.  Stats.  Chapman  v.  Ferry,  U.  S. 
C.  C.  xvii.  104. 

25.  Print  designed  and  completed  in  Europe  by  Mien.  A  ehromolith- 
ographic  print  of  similar  design  to  that  designed  and  completed  in  En- 
rope  by  an  alien  can  be  published  here.  Tuengling  t.  Adams,  U.  S.  C. 
C.  xiii.  517. 

26.  PuMication  —  Printing  of  Book.  The  mere  printing  of  a  book  is 
not  necessarily  a  publication  within  the  meaning  of  the  statute  of  copy- 
right.    Myers  v.  CaUaghan,  U.  S.  C.  C.  xi.  492 ;  10  Biss.  189. 

27.  Ibid.  — Sections  4952,  4956,  Rev.  Stats.  Under  §§4952,  4956, 
Rev.  Stats.,  a  copyright  is  not  attainable  unless  the  author,  before  publica- 
tion, delivers  to  the  librarian  of  Congress,  or  deposits  in  mail,  addressed 
to  that  librarian,  a  printed  copy  of  the  title  of  the  work,  and,  also,  within 
ten  days  after  publication  delivers  or  deposits,  as  aforesaid,  two  copies  of 
the  work.     Parkinson  v.  lasalle,  U.  S.  C.  C.  2  Am.  L.  T.  E.  279. 

26.  Publishers'  Interest  —  Assignment.  A  copyright  in  which  pub- 
lishers have  an  interest  will  not  pass  to  their  assignees.  Hole  v.  Brad- 
bury, Chan.  Div.  viii.  640. 

29.  Reporter  of  Decisions.  A  reporter  of  court  decisions  has  a  copy- 
right to  the  head-notes,  statement  of  facts,  and  argument  of  counsel,  but 
not  to  the  opinion  of  the  court.  Myers  v.  Camghan,  U.  S.  C.  C.  xL 
492;  10  Biss.  139. 

30.  Reprint  of  Portion  of  Copyrighted  Work  —  "  Key  "  —  Attention. 
The  owner  of  a  copyright  has  the  sole  liberty  of  publishing  and  vending 
the  copyrighted  book,  and  a  work  which  contains  a  reprint  of  material 
portions  thereof  is  an  infringement  of  the  copyright,  irrespective  of  the 
intention  of  the  person  publishing  the  reprint,  and  the  fact  that  the  in- 
fringement is  contained  in  a  work  which  is,  and  professes  to  be,  a  "  key  " 
to  be  used  in  conjunction  with  the  copyrighted  book  will  not  take  away 
from  it  the  character  of  an  infringement.  Reed  v.  Bolliday,  U.  S.  C.  C. 
xvii.  328. 

31.  TXtk-Page.  It  is  a  sufficient  com{^iance  with  the  requirements  of 
the  statute  if  the  tide  of  the  published  book  is  deposited.  Everything  in 
the  paper  deposited  need  not  be  reproduced  on  the  title-page  of  the  book. 
Donelly  v.  Ji>ers,  U.  S.  C.  C.  xiii.  389 ;  20  Blatch.  381. 

CORPORATIONS. 
I.  Thb  Chartbr.  viii.  Property. 

IL   SCBSCRIPTIONS.  IX.   COWTRACTB. 

IIL  Assessments.  X.  Liabilities. 

IV.  Officers.  XI.  Stoceholders. 

V.  Residence  akd  Pbocbbb.  XII.  Mbetiicos. 

VI.  Traksfers  of  Stock.  XIIL  Forfbiturb  and  Dissoidtiob. 

VII.  Dividends.  XIV.  iNSOLVBUcr  and  Wihdiwo-up. 

I.  Th«  Charter.  1.  (barter — By  Two  States.  A  corporation  may  be  created  by  the 
concurrent  legislation  of  two  states.  Wilmer  v.  R.  R.  Co.  U.  S.  C.  0.  8 
Am.  L.  T.  R.  29. 
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8.  drant  —  ImpUeatum.  Query,  whether  or  not  the  creation  of  a 
corporation  and  the  conferring  of  corporate  powers  will  imply  a  grantee. 
Wearjf  y.  &ate  University,  Iowa,  i.  404 ;  42  Iowa,  335. 

3.  Validity  of  Charter  —  Defence  of  Member.  When  the  charter  of 
a  corporation  is  interposed  bj  iu  members  as  a  defence  to  a  personal 
action,  the  legality  of  the  charter  may  be  assailed.  Vredenburg  t.  Behan, 
La.  xii.  688  ;  33  La.  An.  627. 

4.  Consolidaium  of  CorporeUiom  —  New  Comtitution  —  Amendment. 
A  new  corporation  formed  l>y  the  consolidation  of  existing  corporations 
created  prior  to  the  adoption  of  the  Constitution  will  take  its  charter 
subject  to  the  constitutional  provision  as  to  alteration  and  repeal.  Shields 
V.  State,  S.  C.  U.  S.  vi.  321 ;  95  U.  S.  319. 

5.  Construction  of  Corporate  Powers.  The  powers  of  corporations  or- 
ganized under  legislative  charters  are  only  such  as  the  statutes  confer. 
Thomas  v.  R.  R.  Co.  S.  C.  tl.  S.  ii.  561 ;  101  U.  S.  71. 

6.  Franchises  granted  after  it*  Creation.  Franchises  granted  to  a  cor- 
poration which  is  in  esse  are  additional  franchises  given  to,  but  not  parts 
of,  the  corporation.     R.  R.  Co.  t.  Orton,  U.  S.  C.  C.  ix.  135. 

7.  Grants  of  Exclusive  Privileges  —  Construction.  Grants  of  exclu- 
sive privileges  to  corporations  are  to  be  strictly  construed.  R.  R,  and 
Banting  C<>.  v.  Smith,  Ga.  xv.  433. 

8.  Gas  Company —  Charge  for  Meiers.  An  existing  charter  to  a  gas 
company  will  be  affected  by  a  legislative  enactment  restraining  the  com- 
pany from  making  a  specisd  charge  for  the  use  of  meters.  State  t.  Gas 
and  Coke  Co.  Ohio,  viii.  533 ;  34  Ohio  St. 

9.  Juris  Privati  —  Juris  Publici — Incorporation  —  Extent  of  Busi- 
ness. A  business  which  is  strictly  juris  privati  does  not  become  juris 
publici  hj  reason  of  the  fact  that  tJiose  carrying  it  on  have  become  incor- 
porated  by  the  legislature,  nor  merely  by  reason  of  the  extent  of  such 
business.     Ladd  v.  Manuf.  Co.  Tex.  x.  186;  53  Tex.  172. 

10.  Jarisdidion  —  Articles.  A  court  has  no  jurisdicdon  whatever  to 
do  that  in  the  affairs  of  a  corporation  which  it  is  for  the  company  to  do 
according  to  the  provision  of  its  articles.  MacDougall  v.  Gardiner,  Chan. 
App.  L  172 ;  L.  R.  10  Chan.  App.  606. 

11.  Legislative  Supervision.  Where  a  franchise  is  granted,  there  re- 
mains in  the  legislature  the  authority  to  supervise  the  action  of  the 
grantee  in  the  public  interest.  State  v.  Gas  and  Coke  Co.  Ohio,  viii.  533; 
34  Ohio  St. 

1 2.  "  Perpetvud  Suceesrion."  The  term  "  perpetual  succession  "  in  the 
charter  of  a  private  corporation,  without  other  words  restricting  it,  means 
an  indeKnite  duration.  Fairchild  v.  Masonic  HaQAss'n,  Mo.  xi.  372 ;  71 
Mo.  526. 

13.  Power  to  alter  and  amend  construed.  Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of  amendment  or  alteration.  Shields  v. 
StaU,  S.  C.  U.  S.  vL  821 ;  95  U.  S.  319. 

14.  Rates  prescribed  by  Legislature.  Whether  the  rates  prescribed  to 
a  railroad  by  the  legislature,  either  directly  or  indirectly,  are  just  and 
reasonable  is  for  the  legislature  to  determine.  TiBey  v.  R.  R.  Co.  U.  S. 
C  C.  xi.  450. 

15.  iSb/«  of  Capital  Stock  for  less  than  Face  Value.     A  corporation,  II.  Subscrip- 
unless  prohibited  by  statute,  may  dispose  of  its  capital  stock  for  less  than  ^""'*- 

its  face  value.     Harrison  v.  R.  R.  Co.  U.  S.  C.  C.  xiv.  546. 

16.  Capital  Stock  in  Chattels.  Where  the  whole  capital  stock  of  a 
corporation  is  contributed  in  chattel  property  by  the  corporators,  at  a  val- 
uation fixed  by  them,  the  incorporation  is  not,  for  that  reason,  invalid. 
LoriUard  v.  Cfyde,  N.  Y.  xii.  662. 

17.  Breach.  A  sum  of  money  paid  for  the  stock  of  a  proposed  cor- 
poration cannot  be  recovered  back  on  the  stipulation  that  the  shares  shall 

10 
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be  delivered  to  the  subscriber  untQ  it  appears  that  the  company  is  in  ex- 
istence and  the  delivery  ot  the  shares  is  refused.  Wixson  v,  Haywood, 
Mich.  i.  171 ;  33  Mich.  68. 

18.  Capital  raised.  Unless  the  number  of  shares  taken  in  good  faith 
aggregate  the  amount  prescribed  by  the  charter,  a  subscriber  is  not  bound 
to  pay  his  assessments.     R.  R.  Co.  v.  Sullivan,  Ga.  iii.  72 ;  57  Gra.  240. 

19.  Insufficient  Subscription — Acquiescence.  If  a' subscriber  acquiesce 
in  the  progress  of  the  work  by  payment  of  his  subscriptions,  assessed 
or  otherwise,  he  cannot  afterwards  object  either  to  the  failure  originally 
to  get  subscribers  to  the  whole  stock,  or  to  a  material  amendment  of  the 
charter.     Ibid. 

20.  Change  in  Charter.  Any  fundamental  change  in  the  charter  of  a 
corporation  relieves  a  non-assenting  subscriber  from  liability  upon  bis 
stock.     Bank  v.  Charlotte,  N.  C.  xiii.  408. 

21.  Consideration.  A  corporation  may  sue  upon  a  subscription  made 
to  organize  it  after  it  has  become  a  working  body.  Boot  and  /S%o«  Co. 
V.  Hoit,  N.  H.  i.  658 ;  56  N.  H.  548. 

22.  Avoiding  Subscription  for  Fraud  —  Laches.  A  stockholder  can- 
not have  his  subscription  declared  void  for  deceit  as  to  the  amount  of 
capital  and  unauthorized  contracts  for  construction  when  he  has  contin- 
ued to  hold  his  shares  for  some  months  after  discovering  the  fraud. 
Sharpky  v.  R.  R.  Co.  Chan.  ii.  838 ;  2  Chan.  Div.  668. 

23.  Conditional  Contract.  Subscription  to  stock  of  a  corporation 
after  being  chartered  and  organized  can  he  conditional  ;  aliter  to  stock 
in  a  proposed  corporation.     McCarty  v.  R.  R.  Co.  Penn.  vi.  665. 

24.  Condition  —  Acceptance.  A  subscription  paper  headed  as  follows : 
"  We,  the  undersigned,  in  consideration  that  the  Northern  Central  Mich- 
igan Railroad  Company  shall  proceed  to  the  building  of  said  road,  hereby 
agree  to  pay  to  said  company — for  which  we  shall  have  paid-up  stock 
of  the  company  —  the  amount  set  to  our  names,  to  be  paid  20  per  cent, 
a  month,  beginning  when  the  work  shall  have  commenced,"  is  not  a  sub- 
scription to  stock,  unless  accepted  and  acted  upon.  R.  R.  Co.  v.  Eslow, 
Mich.  viii.  272  ;  40  Mich.  222. 

25.  Contingent  Subscription.  A  contingent  subscription  will  not  be 
ratified  by  giving  a  proxy  to  vote  on  the  stock  ;  the  condition  must  hap- 
pen.     McCleUand  v.  Whitely,  U.  S.  C.  C.  xv.  268;  11  Biss.  444. 

26.  Deficiency.  A  subscription,  upon  a  failure  to  pay  assessments,  and 
a  sale  of  the  stock,  of  itself,  does  not  bind  the  subscriber  for  a  deficiency. 
Foundry  and  Machine  Co.  v.  HaU,  Mass.  ii.  661 ;  1 21  Mass.  272. 

27.  Subscription  by  TVustees  —  Trustees  Name.  The  directors  of  a  cor- 
poration, not  being  able  to  have  the  stock  of  the  company  in  their  own 
name,  may  put  it  m  the  name  of  a  trustee  for  them.  Directors  v.  The 
Queen,  H.  of  L.  i.  188 ;  L.  R.  7  Eng.  &  Ir.  App.  496. 

HI.  Assess-  2%.  Liability  —  Assignment  of  Stock.    A  subscriber  to  the  capital  stock 

meats.  ^f  ^  corporation  cannot  escape  from  his  liability  to  pay  calls  thereon  by 

a  mere  assignment  of  bis  stock  to  a  third  person,  although  the  assign- 
ment is  made  in  good  faith  and  with  the  knowledge  and  assent  of  the 
directors  of  the  corporation.  Messersmith  v.  Bank,  Penn.  xi.  444 ;  96 
Penn.  St.  440. 

29.  Bankruptcy  —  Fraud.  An  assignee  in  bankruptcy  of  a  corporation 
cannot  sue  for  unpaid  subscriptions  when  there  is  a  fraudulent  contract 
releasing  the  stockholders  from  assessments  until  that  contract  is  set  aside, 
and  the  statote  as  to  him  will  run  from  the  decree  and  demand  of  asses- 
ment.    SeovUl  v.  TTiayer,  S.  C.  U.  S.  xiv.  129  ;  105  U.  S.  143. 

80.  CdU  —  Ftdl  Subscription.  No  call  can  be  made  where  the  num- 
ber of  shares  and  the  amount  of  capital  stock  is  fixed,  until  the  whole  of 
the  capital  stock  is  subscribed.  AUman  v.  R,  R.  Co.  111.  vii.  286 ;  88  111. 
5:^1. 
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81.  OredUon.  When  a  stockholder  has  contracted  with  the  corpora- 
tion to  pay  on  a  certaiu  amount  of  the  capital  stock,  he  is  bound  by  the 
contract  to  the  creditors  thereof.  Harmon  v.  Page,  Cal.  xv.  326 ;  62 
CaL  448. 

32.  Intohfency — Defect*  in  Organization.  An  asaessmeDt  can  be 
collected  from  a  stockholder  of  an  insolvent  corporation,  in  its  name, 
though  there  were  defects  in  o|ganizing  the  company,  if  the  liability 
ooold  be  enforced  by  a  creditor's  bill.  Manuf.  Oo.  v.  Carney,  N.  H.  2  Am. 
L.  T.  R.  514. 

33.  LimiteUunu  —  Call  for  Attettmente.  Call  and  notice  being,  by  the 
charter,  a  condition  precedent  to  collecting  subscriptions  to  the  capital 
stock  of  a  corporation,  until  the  conditioo  is  complied  with  the  period  of 
limitations  docs  not  begin.     Cherry  v.  Lamar,  Gra.  iv.  646  ;  58  Gra.  541. 

34.  Jbid,  —  Creditors.  So  long  as  the  corporation  itself  is  not  barred 
at  law,  its  jadgment  creditors  who  have  exhausted  their  legal  remedy 
are  not  barred  from  proceeding  in  equity  to  subject  unpaid  stock  to  as- 
sessment, and  coerce  payment  by  the  stockholders.     Ibid. 

35.  Notice.  Notice  by  publication  of  assessments  of  stock  is  sufficient 
if  given  but  one  day  before  payment  is  due.  Scarlett  v.  Academy  of 
Music,  Aid.  iii.  616 ;  46  Md.  132. 

36.  Pledgor  and  Pledgee  —  Irresponsible  Holder.  A  pledgee  of  stock, 
who  has  had  it  placed  in  his  name,  or  has  sought  to  relieve  himself  by 
making  a  transfer  to  an  irresponsible  third  person,  is  liable  for  assessments 
thereon.     Anderson  v.  Warehouse  Co.  U.  S.  C.  C.  xi.  85. 

37.  Contribution  to  .fiidgment  —  Parties.  A  corporation  is  a  necessary 
party  defendant  to  a  bill  to  enforce  a  judgment  against  it  by  compelling 
contribution  from  its  stockholders.  All  the  stockholders  are  likewise 
necessary  parties  if  they  apply  to  be  heard.  Walsh  v.  H.  R.  Co.  U.  S. 
C.  C.  xi.  798 ;  2  MoCrary.  156. 

38.  Dues  —  By-Law.  A  corporation  can  only  levy  assessments  upon 
its  members  for  the  le^timate  purposes  of  the  corporation  as  defined  by 
iu  charter  and  law.  Fire  Engine  Co.  t.  Commonwealth,  Penn.  ix.  521 ; 
93  Peao.  Su  264. 

39.  Watte  or  Misappropriation  hy  Agents  —  Remedy.     Where  there  IV.  Officera. 
has  been  waste  or  misapplication  of  the  funds  of  a  corporation  by  officers 

or  agents,  a  suit  in  equty  in  the  name  of  the  corporation  may  be  brought 
to  compel  them  to  account.     Loan  Asso.  v.  Lyon,  N.  J.  vi.  532. 

40.  Directors  —  As  Creditors.  A  director  of  a  corporation  is  not,  be- 
cause he  is  a  director,  precluded  from  contracting  with  the  corporation, 
nor  from  enfordng  his  claim  by  legal  process.  HallamY.  Hotel  Co.  Iowa, 
xii.  361 ;  56  Iowa,  178. 

41.  Ibid.  —  Delegation  of  Agency.  The  directors  of  a  corporation, 
being  authorized  by  the  subscription  agreement  to  call  for  the  capital 
stock  to  be  paid  in  by  instalments,  cannot  delegate  the  authority  to  the 
treasurer  to  make  such  calls.    Silver  Hook  Road  v.  Greene,  R.  I.  vii.  187 ; 

12  B.  I.  164  • 

42.  Ibid.  —  Ibid.  —  Executive  Committee.  The  members  of  the  cor- 
poration may  vest  in  one  or  more  of  themselves  the  management  thereof, 
when  nothing  is  agreed  upon  which  is  inconsistent  witli  the  statute,  or  is 
immoral  in  itself.     LoriUard  v.  Clyde,  N.  Y.  xii.  662. 

43.  Ibid.  —  Delegation  —  Single  Director.  A  single  trustee  or  direc- 
tor cannot  act  for  the  corporation.  The  board  may  empower  him  to  act 
for  them.     Bank  v.  Chase,  Maine,  xi.  809 ;  72  Maine,  226. 

44.  Ibid.  —  Duty — Debts.  The  liability  of  directors  for  debts  for 
failure  of  duty  is  under  the  statute,  not  by  contract.  Cody  v.  Sanborn, 
Vu  xii.  29 ;  58  Vu  682. 

45.  Ibid.  —  Foreclosure  Sale  —  Purchaser.  A  director  of  a  corpora- 
tion may  be  a  purchaser  of  the  premises  at  his  own  foreclosure  sale.  Hal- 
lam  V.  Hotd  Co.  Iowa,  xiL  861  ;  56  111.  178. 
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46.  Ibid.  —  £iUerfer«nce  of  Ooitrt  with  Appointment  of  Directors.  The 
coort  refused,  in  an  action  by  some  share-holdere  on  behalf  of  themselves 

I  and  all  other  share-holders,  to  interfere  to  force  apon  the  company  cer- 

tain  persons  as  directors  whose  position  as  such  was  questioned  by  a  reso- 
lution of  the  company,  although  the  resolution  was  not  legally  eflPectual 
to  remove  them.     Harben  v.  Phillips,  Ct.  of  Appeal,  xvi.  254. 

47.  Ibid.  —  Long  Leate  of  Plant  —^Stockholders.  In  a  corporation  of 
which  the  directors  are  elected  aiinnaJly,  the  directors  have  no  right  to 
make  a  lease  of  the  company's  entire  plant  for  a  series  of  years  without 
referring  the  matter  to  the  stockholders.  Cat*  v.  Iron  and  Steel  Co. 
U.  S.  C.  C.  xiii.  167. 

48.  3id.  —  A^otice  ^  Knowledge  of  One  a  Bank  Officer.  A  notice  to 
a  bank  director  or  trustee,  or  knowledge  obtained  by  him  while  not  en- 
gaged either  officially  or  as  an  agent  or  attorney  in  the  business  of  the 
bank,  is  inoperative  as  a  notice  to  the  bank.  Bank  v.  Chase,  Maine,  xi. 
809  ;  72  Maine,  226. 

49.  Ibid.  —  Powers.  Directors  have  power  to  act  on 'all  that  concerns 
the  orduiary  business  transactions  of  the  company,  but  not  to  make  any 
fundamental  or  oi^anic  change.  Cass  v.  Iron  and  Steel  Co.  U.  S.  C.  C. 
xiii.  167. 

50.  Ibid.  —  Power  of  Charter  Directors.  Charter  directors  have  only 
the  power  to  take  such  measures  as  shall  put  a  corporation  in  motion. 
AUmann  v.  B.  B.  Co.  111.  vii.  286 ;  88  111.  621. 

51.  Ibid.  —  Decree  removing  Directors.  A  decree  removing  the  di- 
rectors of  a  corporation  does  not  become  operative  and  binding  until  it 
is  regularly  filed  or  entered  of  record.  Bmk  v.  Mining  Co.  U.  S.  C.  C. 
vi.  705. 

52.  Ibid.  —  Unpaid  Subscription  —  Beleate.  Directors  have  no  power 
to  release  a  subscriber  to  the  injury  of  creditors  or  other  stockholders. 
Bider  v.  Morrison,  Md.  x.  429  ;  54  Md.  429. 

53.  Manager  —  Compensation  —  Assistant  —  Commissions.  Under  an 
appointment  as  manager,  the  compensation  to  be  by  commissions,  and  this 
compensation  made  subject  to  the  payment  of  an  assistant,  the  manager 
may  dismiss  the  assistant  after  his  services  are  not  needed,  without  losing 
any  part  of  his  commissions.  Farquar  v.  OroweR,  N.  Y.  xiii.  683 ;  87  N. 
Y.  633. 

54.  Ibid.  —  Midiecd  Services.  A  general  manager  cannot,  as  a  mat- 
ter of  law,  bind  a  corporation  for  medical  services  rendered  to  an  injured 
employee.     Sieazey  v.  Manuf.  Co.  Conn.  i.  9.53  ;  42  Conn.  556. 

55.  President  —  General  Authority  —  Limits.  However  ample  a 
power  is  given  to  the  president  of  a  corporation  in  general  terms  by  its 
by-laws,  the  authority  will  not  include  powers  given  expressly  and  par^ 
ticularly  to  other  officers  of  the  corporation  by  the  same  by-laws.  Mctr- 
ket  Co.  V.  Jackson,  Penn.  xvi.  406. 

56.  Ibid.  —  Authority  given  by  Directors.  A  vote  of  the  directors  of 
«  a  corporation  that  the  president  have  full  power  and  control  of  its  busi- 
ness authorizes  him  to  purchase  the  materials  to  be  used  in  its  opera- 
tions, and  to  borrow  money  for  the  corporation,  and  give  its  note  for  the 
money  borrowed.  Castle  v.  Foundry  Co.  Maine,  xii.  658  ;  72  Maine, 
167. 

57.  Ibid.  —  Indorsement  of  Promissory  Note.  The  president  of  a  rail- 
road company  may,  as  one  of  its  financial  agents,  indorse  a  promissory 
note  given  the  company  to  aid  in  its  construction.  Irwin  v.  Bailey,  U.  S. 
C.  C.  viii.  421. 

58.  General  Solicitor — Bringing  Suits.     A  general  solicitor  has  no  ■ 
authority  to  institute  and  prosecute  suits  for  the  corporation.     S.  S.  Co. 
V.  B.  B.  Co.  U.  S.  C.  C.  xu.  162;  2  McCrary,  581. 

59.  Salary  of  Officer,    An  ofiScer  of  a  oorporetion  cannot  recover 


Digitized  byLjOOQlC 


and  ProccM. 


CORPORATIONS.  149 

therefrom  any  salary  or  oompengation  for  services  rendered,  unless  such 
salary  or  compensation  has  been  fixed  by  the  corporate  authority  anterior 
to  performance.     Ji.  R,  Co.  v.  Swither,  Tex.  zv.  760. 

60.  Trustee  —  Action  —  FaUe  Report.  An  action  against  a  trustee 
on  a  false  report  must  show  bad  faith.  Bormelty.  6ri$u>old,  N.  Y.  xiv. 
154.     Pier  T.  Hanmore,  N.  Y.  xii.  682 ;  86  N.  T.  95.» 

61.  Btid.  —  Contract  before  Formation  —  Aeeeptemee.  For  a  debt 
contracted  before  a  corporation  was  formed  the  trustees  cannot  be  held 
liable,  unless  tbey  have  accepted  the  obligation.  Wolfe  v.  Plait,  N.  Y.  iz. 
792. 

62.  Ibid.  —  Report —  ContraO.  The  liability  of  a  trustee  of  a  cor- 
poration depends  not  upon  the  making  of  a  debt,  but  upon  the  default  in 
making  the  report.     Ibid. 

63.  Ibid.  —  3id.  —  DietohUion  of  Corporation.  Where  a  corporation 
is  dissolved  before  the  time  to  report  arrives,  no  report  need  be  made. 
Ibid. 

64.  Ibid.  —  Hid.  —  Failure  of  Corporation.  Where  the  corporation 
has  failed  from  want  of  necessary  capital,  and  its  whole  property  has  been 
seized  in  execution,  no  report  need  be  made.     Ibid. 

65.  Ibid.  —  Resignation  of  Trustee  —  Liability.  A  trustee  of  a  cor- 
poration created  under  the  general  statutes  may  resign,  and  is,  then,  dis- 
charged from  any  acts  or  defaults  of  the  corporation,  or  the  trustees, 
without  public  notice.     Ibid. 

66.  Citizenship  —  Adoption  —  License.     It  is  a  question  of  l^slative  V.  Residence 
intent  whether  the  legislature  of  a  state  has  adopted  as  its  own  a  corpo-  ~~'' 
ration  of  another  state,  or  merely  licensed  it  to  do  business  in  the  state. 
l^hoff  V.  R.  B.  Co.  U.  S.  C.  C.  xi.  452. 

67.  Ibid,  —  Consolidation.  A  railroad  corporation  operating  a  road 
lying  in  two  states  does  not  by  a  consolidation  affect  its  separate  citizen- 
ship.    S.  S.  Co.  V.  R.  R.  Co.  U.  S.  C.  C.  xii.  518 ;  2  McCrary,  235. 

68.  Jbid.  —  Creation  by  Ooncurretit  Legislation  of  TVro  States  —  Legal 
DomiciL  A  corporation  created  by  concurrent  legislation  of  two  states, 
receiving  from  each  the  same  charter,  in  legal  effect  has  a  legal  domicil 
in  each  state,  and  may  lawfully  bold  its  meetings  and  transact  its  corpo- 
rate business  in  either  state.  Bridge  Co.  v.  Mayer,  Ohio,  vi.  597 ;  81 
Ohio  St.  317. 

69.  Ibid.  —  Immunity  Clause  of  Federal  Constitution:  Corporations  of 
other  states  are  not  citizens  within  the  contemplation  of  art.  4,  §  2,  of  the 
federal  Constitution.     Tdeg.  Co.  v.  Mayer,  Ohio,  4  Am.  L.  T.  R.  499. 

70.  Ibid.  —  Lease  of  Foreign  Corporation.  A  corporation  by  leasing 
and  operating  a  corporation  in  another  state  does  not  thereby  become  a 
corporation  thereof  in  the  operation  of  the  leased  rond.  R.  R.  Co.  y. 
Koontz,  S.  C.  U.  S.  xid.  225  ;  104  U.  S.  5.  R.  R.  Co.  v.  Cary,  Ohio,  4 
Am.  L.  T.  R.  391. 

71.  Md.  —  Residence  —  "  Principal  Place  of  Business."  The  "  prin- 
dpal  place  of  business  "  q(  a  corporation  is  not  the  test  of  its  residence. 
Guinn  v.  R.  R.  Co.  U.  S.  C.  C.  xiv.  4..3. 

72.  3id.  —  Ibid.  —  Legal  Residence.  A  corporation  has  but  one  legal 
residence,  and  that  most  be  within  the  state  or  sovereignty  creating  it. 
Otafee  v.  Bank,  Maine,  xi.  296 ;  71  Maine,  514.  Stafford  v.  MUl  Co. 
E.  1.  xii.  480;  13  R.  1.310. 

73.  Foreign  Corporation  —  Action  —  Attachment.  A  foreign  trading 
corporation,  if  it  has  an  established  trading  place  in  Massachusetts,  may 
be  sued  there  in  the  federal  circuit  court,  though  no  attachment  has  is- 
soed  under  the  statute.  Hayden  v.  Androscoggin  Mills  Co.  U.  S.  C  C.  ix. 
270. 

74.  Ibid.  —  Ibid.  —  Statute.  A  corporation,  doing  business  in  a  state 
other  than  that  from  which  ita  charter  was  derived  and  in  which  its  chief 
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business  is  conducted,  may  be  brought  into  the  oonrts  of  Uiat  state  by  the 
service  of  process  on  its  agent,  independently  of  statute  law  or  warrant 
of  attorney.     Diana  v.  7n«.  Go.  U.  S.  C.  C.  xiii.  457. 

75.  Ibid.  —  AtUhcrity  of  State  over  its  Attineu.  A  foreign  corpora- 
tion  doing  business  iu  a  state  is  subject  to  the  laws  of  the  state  relating 
to  ite  business.  Srownell  v.  R.  S.  Go.  U.  S.  C.  C.  x.  621.  Waiker  v. 
Springfield,  III.  x.  458 ;  94  111.  364. 

76.  Ibid.  —  Federal  Juritdiclion.  A  foreign  corporation  doing  busi- 
ness in  Ohio  through  an  agent,  by  virtue  of  the  state  statutes,  may  be 
sued  in  the  federal  courts  by  process  served  on  the  agent,  and,  if  the  ac- 
tion be  transitory,  it  is  not  material  where  the  cause  of  action  arose,  or 
where  the  contract  was  executed.  DittUHng  Co.  v.  Int.  Go.  U.  S.  C.  C. 
xiv.  109.     Manuf.  Go.  v.  R.  R.  Go.  U.  S.  C.  C.  xiv.  390. 

77.  Ibid,  —  Jurisdiction  —  Extension.  A  railroad  company  of  Iowa, 
extending  its  road  into  Nebraslia  under  a  statute  thereof,  liecomes  a  cor- 
poration of  Nebraska  for  jurisdictional  purposes.  Stout  v.  R.  R.  Go. 
U.  S.  C.  Cxii.  513. 

78.  Ibid.  —  Lessee.  A  foreign  corporation  which  becomes  the  lessee 
of  a  railroad  within  the  state  becomes  subject  to  a  statute  of  the  state 
relating  to  process  against  it.     BrowneU  v.  R.  R.  Co.  U.  S.  C.  C.  x.  621. 

79.  Ibid.  —  License  —  Service.  Where  a  foreign  corporation  is  per- 
mitted to  do  business  in  a  state  upon  tlie  condition  that  it  may  be  sued 
upon  its  contracts  made  there,  upon  making  contracts  there  it  will  be  lia- 
ble to  service  upon  its  agents,  or  upon  a  designated  person,  in  suits  upon 
such  contracts.     Ex  parte  SchoUenberger,  S.  C.  U.  S.  vi.  a ;  96  U.  S.  369. 

80.  Ibid.  —  Mortgage  —  Mortmain.  A  foreign  corporation  may  sue 
in  Pennsylvania  for  the  recovery  of  a  loan,  secured  by  mortgage  on  real 
estate  in  Pennsylvania.  Leasure  v.  Ins.  Co.  Penn.  x.  160.  Slate  Go. 
v.  Bank,  Penn.  x.  160. 

81.  Ibid. —  Nuisance.  A  corporation  is  as  com|iletely  liable  to  reme- 
dies against  nuisances  as  any  individual  person.  R.  R.  Co.  v.  BaptiU 
Church,  S.  C.  U.  S.  XV.  673. 

82.  Ibid.  —  Police  Povaer.  All  corporations  are  subject  to  the  police 
power  of  the  state.     Branch  v.  R.  R.  Co.  N.  C.  iv.  651 ;  77  N.  C  347. 

83.  Ibid.  —  Powers.  The  powers  of  a  foreign  corporation  doing  busi- 
ness in  Rhode  Island  are  limited  by  the  laws  of  the  state  creating  it. 
Pierce  v.  Grompton,  R.  I.  xii.  378.  • 

84.  Ibid.  —  Statute  —  Comity.  Foreign  corporations  can  exercise  no 
powers,  except  by  comity,  without  the  legislative  assent.  Teleg.  Go,  y. 
Mayer,  Oliio,  4  Am.  L.  T.  R.  499. 

85.  Ibid.  —  Right  to  site  in  Federal  Courts.  There  is  no  presumption 
that  a  foreign  corporation  is  not  suable  in  a  federal  district  of  another 
state.  Robinson  v.  Stockyard  Go.  U.  8.  C.  C.  xiv.  6;  20  Blatch.  513. 
See  Ins.  Co.  v.  Elliott,  U.  S.  C.  C.  xi.  325;  17  Saw.  17. 

86.  Ibid.  —  Right  to  sue  —  Right  to  take  Securities  —  Statute  of  StaU. 
Foreign  corporations  may  maintain  suits  in  th^courts  of  this  state,  and 
foreign  insurance  companies  may  take  securities  in  this  state,  for  debts 
due  them  from  residents  thereof,  without  complying  with  the  statutory 
conditions  to  their  transaction  here  of  the  business  of  insurance.  Ins. 
Go.  V.  Sawyer,  Wis.  vi.  640;  44  Wis.  387. 

87.  Service  of  Process,  The  return  of  a  summons  upon  a  corporation 
should  state  explicitly  upon  whom  service  was  made,  naming  the  person 
and  his  office.     R.  R.  Co.  v.  Trout,  Ark.  vi.  102;  32  Ark.  17. 

88.  Ibid.  —  Local  Agent.  Under  a  statute  providing  for  the  service 
of  a  corporation  in  another  county  than  that  of  the  principal  offlce,  by 
service  on  a  local  agent  or  clerk  employed  in  the  business  of  the  ofRce 
out  of  which  the  action  grew,  service  on  the  successor  in  such  agency  is 
not  sufficient  in  an  action  brought  on  a  tire  policy.  Ins.  Co.  v.  Granger, 
Iowa,  xvii.  110. 
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89.  Snd.  —  3id.  —  Statute.  Under  the  Iowa  statute  requiring  for- 
eign insurance  companies  to  file  with  the  auditor  of  the  state  an'  instru- 
ment authorizing  agents  of  the  company  in  the  state  to  receive  process 
in  behalf  of  the  company,  upon  the  filing  of  such  instrument  service  of 
process  may  be  made  upon  any  agent  of  the  company  in  the  state.  Itu. 
Co.  V.  Rudecker,  Iowa,  vi.  748  ;  47  Iowa,  162. 

90.  Statute  of  Limitations — Foreign  Corporation.  A  foreign  corpora- 
tion doing  business  in  the  state  may  plead  the  statute  of  limitations 
thereof.     McCabe  v.  R.  R.  Co.  U.  S.  C.  C.  xiv.  450. 

91.  Subpcma  duces  tecum  —  TTiird  Parties.  The  officers  of  a  corpo- 
ration can  be  compelled  by  a  subpoena  duces  tecum  to  produce  books  and 
papers  of  the  corporation  in  a  suit  in  equity  to  which  the  corporation  is 
not  a  party,  upon  the  application  of  one  of  the  parties  to  the  suit.  Wert- 
heimer  v.  R.  R.  and  Trust  Co.  U.  S.  C.  C.  v.  294. 

92.  Jfode  of  Tramfer  of  Stock.     The  charter  may  authorize  the  board  VI.  Traiufera 
of  directors  to  provide  for  the  mode  of  transfer  of  the  stock  of  the  cor-  »*  Stock. 
poration.     Bank  v.  Gridley,  III.  viii.  76. 

98.  Attachment.  An  unrecorded  transfer  has  precedence  over  an  at- 
tachment of  the  stock ;  if  a  corporation  issues  a  certificate  under  the  at- 
tachment it  is  responsible  to  the  transferee.  Scotl  v.  Bank,  U.  S.  C.  G. 
XV.  137. 

94.  Bank  Stock.  A  holder  of  bank  shares  may  transfer  them  by  in- 
dorsement, and  it  is  the  right  of  the  purchaser  to  have  the  stock  trans- 
ferred in  accordance  with  the  assignment  upon  the  books  of  the  com- 
pany.  Bank  v.  Bank,  Cal.  xvi.  70.    See  Strange  v.  R.  R.  Co.  Tex.  x.  28. 

95.  Forged  Certificate  of  Stock —  Transfer  by  Prefer  Officer.  By 
executing  the  usual  transfer  on  the  back  of  a  certificate  of  stock  when 
the  number  of  shares  has  been  increased  by  a  forgery,  by  its  proper  offi- 
cer, a  corporation  warrants  the  genuineness  of  the  certificate.  Matthews 
V.  Bank,  U.  S.  C.  C.  1  Am.  L.  T.  R.  512. 

96.  Forged  Transfer  of  Stock.  A  corporation  can  recover  in  tort  or 
in  warranty  from  one  obtaining  a  transfer  upon  a  forged  transfer.  R.  R. 
Co.  V.  Richardson,  Mass.  xviL  11. 

97.  Rlegal  Transfer  —  Outstanding  Certifteale.  A  corporation  is  lia- 
ble upon  a  transfer  of  stock  to  an  innocent  holder  of  an  outstanding  cer- 
tificate.    Strange  v.  R.  R.  Co.  Tex.  x.  28. 

98.  Jbid.  —  Trustee  —  Notice.  Where  a  corporation  has  notice  that 
its  shares  are  lield  in  trust  and  permits  the  trustee  to  transfer  the  shares 
to  the  injury  of  the  cestui  que  trust,  it  will  be  liable.  Loring  v.  Mill  Co. 
Mass.  vi.  305;  125  Mass.  138. 

99.  Stolen  Certificate  —  Title.  A  stolen  certificate  of  stock  duly  in- 
dorsed for  transfer  is  not  available  to  a  purchaser  for  value  from  the 
thief.     Barstow  v.  Mining  Go.  Cal.  xvii.  295. 

100.  Trustee  —  Selling  Stock  for  Value.  A  trustee  who  steals  certifi- 
cates of  stock  in  his  name  and  sells  them  iu  the  ordinary  course  of  busi- 
ness, conveys  a  good  title.  Winter  v.  Mining  Co.  Cal.  vii.  332 ;  53  Cal. 
428. 

101.  Jbid.  — Conversion  by  Trustee  —  Proving  Claim  against  his  Es- 
tate —  Affirmance  —  Bar  to  Suit  against  Corporation.  Proof  of  the 
clMm  of  a  cestui  que  trust  against  the  insolvent  estate  of  the  trustee  for 
the  conversion  of  certain  shares  of  stock  illegally  transferred  is  not  an 
affirmance  of  the  validity  of  the  trustee's  acts,  and  will  not  bar  a  suit 
against  the  corporation  for  making  an  illegal  transfer.  Loring  v.  Mill 
Co.  Mass.  vi.  305 ;  125  Mass.  138. 

102.  Conditional  Sale.    On  a  conditional  sale  of  stock  the  future  divi-  Til.  Divi- 
dends pass  to  the  purchaser.    Black  v.  Homersham,  Exch.  Div.  viL  884.     <'«"<'*• 

103.  Preferred  Stock  —  Dividends.  Where  preferred  stockholders 
are  entitled  to  yearly  dividends  when  earned,  upon  profits  made  the  divi- 
dend must  be  paid.    Mekals  v.  R.  R.  Co.  U.  S.  C.  C.  xv.  72. 
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VIII.PropeHy.  104  Capital  Stock—  Trust  Fund.  The  subeoribed  capital  of  a  bank 
corporation,  whether  fully  paid  or  partlj  outstanding,  is  a  trust  fund  for 
the  benefit  of  its  creditors.  Batde  v.  Ba$tian,  Fenn.  xi.  785 ;  Meuer- 
smith  V.  Bank,  Penn.  xi.  444 ;  96  Peon.  Su  440.  HinckUy  v.  R.  B.  Co. 
N.  Y.  ix.  485, 

105.  Contract  —  Use  of  Property.  Property  appropriated  by  direct- 
ors for  the  corporation  must  be  paid  for,  though  the  terms  of  the  contract 
were  not  Icnown  to  them  from  their  own  neglect.  Seott  v.  R.  R.  Co. 
N.  Y.  xii.  603 ;  86  N.  Y.  200. 

106.  Conveyaucu.  A  corporation  has  as  distinct  a  right  to  hold  and 
dispose  of  its  property  as  an  individual  Graham  t.  R.  R.  Co.  S.  C.  U.  S. 
xi.  73 ;  102  U.  S.  148. 

107.  Franchises — Sale.  In  the  absence  of  any  provision  to  that  ef- 
fect, either  in  the  general  law  or  in  the  charter  of  the  company,  the  fran- 
chise cannot  be  levied  upon  for  debt.    R.  R.  Co.  v.  Delamore,  La-  xvi.  173. 

108.  Jjond — Necessary  Land —  Third  Parties.  Whether  any  par- 
ticular real  property  is  necessary  for  its  business  is  a  matter  between 
the  state  and  the  corporation  only.  Cowell  v.  Colorado  Springs  Co.  S.  C. 
U.  S.  ix.  33.  Christian  Union  v.  Fount,  S.  C.  U.  S.  ix.  697 ;  101  U.  S. 
352. 

109.  Jbid.  —  Repeal  and  Incorporation  —  Eminent  Domain.  A  con- 
stitutional statute  which  repeals  an  act  of  incorporation,  and  at  the  same 
time  creates  a  new  one  with  similar  powers,  the  use  of  which  requires  the 
exercise  of  the  right  of  eminent  domain,  is  not  in  conflict  with  the  Con- 
stitution of  the  United  States,  if  it  provides  for  compensation  for  the 
property  of  the  extinct  corporation  so  taken  by  the  new  one.  Greenwood 
V.  R.  R.  Co.  S.  C.  U.  S.  xiv.  226;  105  U.  S.  13. 

110.  License  —  Patent —  Use  of  Locomotion  on  Leased  Roads.  One 
who  has  given  a  corporation  a  license  to  use  a  patent  on  a  locomotive 
engine  cannot  call  in  question  the  right  of  the  licensee  to  the  locomotive 
on  ite  leased  roads.     MoMhews  v.  R.  H.  Co.  U.  S.  C.  C.  xii.  294. 

111.  Lien  —  Acceptance  —  Debt  of  Stockholder.  The  acceptance  of  a 
bill  of  exchange  does  not  make  the  company  a  creditor  of  a  shareholder 
so  as  to  give  it  a  lien  on  the  stock  for  his  debt.  In  re  Iron  Co.  Chan.  ii. 
34;  L.  R.  2  Chan.  Div.  101. 

112.  Ibid.  —  Debt  of  Stockholder.  A  corporation  has  no  common  law 
lien  upon  its  stock  for  a  stockholder's  debt.  Bank  v.  Shouse,  Pcno.  xvi. 
442. 

113.  Ibid.  —  Ibid.  —  Secret  Lien  of  Bank.  A  bond  fide  purchaser  of 
stock  without  notice  is  not  bound  by  a  secret  lien  in  favor  of  the  corpo- 
ration under  a  by-law  thereof.     Bank  v.  Bank,  CaL  xvi.  70. 

114.  Ibid.  —  Ibid.  —  Purcheuer.  As  against  such  a  purchaser  from 
one  having  the  stock  in  possession,  a  corporation  has  no  general  lien  for 
any  balance  due  from  the  seller.     Ibid. 

115.  Reversion  of  Real  Property  —  Escheats.  The  doctrine  of  the 
common  law  that  the  real  property  of  a  corporation  reverts  to  the  donors, 
and  its  personal  property  escheats,  has  become  obsolete  so  far  as  modern 
business  and  commercial  corporations  are  concerned.  WaUamet  Falls 
V.  Kitlredge.  U.  S.  C.  C.  v.  104,  S.  C.  v.  425 ;  5  Saw.  44. 

116.  Sale  and  Distribution.  The  property  of  a  corporation  created 
for  the  public  benefit  cannot  be  sold  or  distributed  as  private  property 
among  the  members  tliereof.  Bethlehem  t.  Ins.  Co.  Penn.  ii.  658;  81 
Penn.  St  445. 

IX.  Contracts.  117.  Power  to  Contract.  A  corporation  may  bind  itself  in  any  way 
that  a  natural  person  may  bind  himself.  Kelly  t.  PuUic  Works,  Va.  xi. 
824 ;  75  Va.  263. 

118.  Attorney  General  —  Enforcing  Private  ContracL      An  attorney 

feneral  cannot  proceed  against  a  corporation  to  enforce  a  private  contract. 
'«)/>&  V.  R.  R.  Co.  N.  Y.  xiv.  471. 
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119.  Bond — Agent  of  QMcer  tigning —  Corporation  not  named.  A 
bond  signed  by  the  agent  of  the  president  of  a  corporation,  in  the  body 
of  which  no  reference  is  made  to  the  corporation,  is  the  obligation  of  the 
signer,  and  not  of  the  corporation.    Bryton  v.  Lucas,  N.  C.  xiL  411. 

12U.  By  Officer.  Upon  a  claim  for  seryioes  to  a  corporation  under  a 
contract  with  its  o£Scer,  the  authority  of  the  officer,  or  the  acceptance  of 
the  service  by  the  corporation  must  be  shown.  Market  Co.  v.  Jackton, 
Penn.  xvi.  406. 

121.  Power  to  borrow  Money  or  make  NegotiaUe  Paper.  Whether 
corporations  possess  the  power  to  borrow  money  or  to  make  negotiable 
paper  depends  upon  a  construction  of  their  charters.  Game  v.  Clarke- 
viUe,  U.  S.  C.  C.  vii.  519. 

122.  Buying  Stock  —  Insolvency.  An  insolvent  corporation  cannot 
purchase  in  a  portion  of  its  capital  stock.  Cfurrier  t.  Lebanon  Slate  Oo. 
N.  H.  i.  685 ;  56  N.  H.  262. 

123.  CHaim  for  Labor — Drawee  of  Labor  Oertifieates.  The  drawee 
of  corporation  due  bills  for  labor  do  not  take  a  claim  for  labor  upon  pay- 
ing them.     Beecher  v.  Daeey,  Mich.  xi.  198 ;  79  Mich.  92. 

124.  Conducting  Business — Acquiring  Property — Comity.  By  oom> 
ity  corporations  are  permitted  to  make  contracts  and  carry  on  any  lawful 
business  and  actjuire  property  in  another  state  and  territory.  Cowell  v. 
Colorado  Springs  Co.  S.  C.  U.  S.  ix.  33.  Christian  Union  v.  Fount, 
8.  C.  U.  8.  ix.  697  ;  101  U.  8.  362. 

125.  Deed — Pecuniary  Injury.  A  deed  of  a  corporation  will  be  up- 
held, though  it  threatens  a  pecuniary  injury  to  it.  Cemetery .Asso.  y. 
Commonwealth,  Peun.  i.  255. 

126.  Ditch  Company  —  Contract  with  Stockholders  —  Damages.  The 
owners  of  a  ditch,  constructed  to  convey  water  to  their  several  farms,  or- 
ganized a  corporation  to  "  own,  keep  in  repair,  and  enlarge  the  ditch," 
and  to  "  control  and  divide  the  water  "  running  therein,  "  for  the  benefit 
of  the  several  stockholders,"  etc  Held,  that  a  contract  was  thereby 
created  between  the  corporation  and  the  stockholders,  and  that  the  cor- 
poration was  liable  in  damages  to  any  stockholder  who  bad  been  injured 
by  reason  of  the  failure  of  the  corporation  to  properly  control  and  ^vide 
the  water.     O'Connor  v.  Ditch  Co.  Nev.  xv.  244. 

127.  Exact  Corporate  Name.  A  corporation  will  be  bound  by  con- 
tracts made  in  a  name  by  which  it  is  known,  though  that  should  not  be 
its  exact  corporate  name.     Clement  v.  Latkrop,  U.  S.  C.  C.  xvii.  291. 

128.  Foreclosure  —  Lender  on  Coupons.  A  corporation  may  borrow 
money  to  pay  interest  coupons,  and  then  deliver  the  coupons  as  a  secu- 
rity for  the  loan  ;  but  the  lender  has  no  claim,  as  against  the  bond-holders, 
by  reason  of  the  fond  arising  from  a  foreclosure  of  the  mortgage  securing 
the  bonds.     Union  Triut  Co.  v.  B.  R.  Co.  N.  Y.  i.  38 ;  63  N.  Y.  311. 

129.  Foreign  Corporation  —  Taking  Land.  When  a  state  permits  its 
own  corporations,  organized  for  like  purposes,  to  take  real  estate  within 
its  limits,  by  purchase,  gift,  devise,  or  in  any  other  manner,  it  will  not  be 
presumed  that  it  is  against  its  policy  to  allow  a  foreign  corporation  like 
privileges.    Christian  Union  v.  Tount,  S.  C.  U.  S.  ix.  697 ;  101  U.  8.  352. 

130.  Ibid. —  Validity  of  Transactions  —  Compliance  with  Statute.  A 
foreign  corporation,  until  it  has  complied  with  the  laws  of  the  state  pre- 
scribing the  conditions  upon  which  it  may  lawfully  transact  business  within 
the  state,  is  a  mpre  nullity,  a  nonentity,  and  its  transactions  therein  are 
wholly  void.     Semple  v.  Bank,  U.  8.  C.  C.  yi.  9  ;  5  Saw.  88. 

181.  Corporation  of  Foreign  Country — Home  Legislation.  Every 
person  in  the  United  8tates  in  contracting  with  a  foreign  corporation 
deals  with  it  as  a  creation  of  a  foreign  legislature,  which  has,  necessarily, 
control  of  the  corporation,  and  he  will  be  bound  by  all  valid  acts  of  such 
legislature  affecting  the  corporation.  £.  B.  Co.  v.  Gebhard,  S.  C.  U.  S. 
xvii.  225. 
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132.  Ouarcmttf  tf  Boston,  Har^brd,  and  Brie  R.  R.  Go.  Bonds  hy 
the  Erie  Baibecof  Co.  See  Amot  v.  B.  B.  Co.  N.  Y.  ilL  42 ;  67  N.  Y. 
815. 

133.  Indebtedness — Power  to  provide  for.  A  corporation  having 
power  to  incar  debts  to  the  amount  of  its  capital  stock  paid  in  can  issue 
evidences  of  indebtedness  to  pay  debts.  Seeley  v.  i^U  and  Lumber  Co. 
Cal.  xiii.  237  ;  59  Cal.  22. 

134.  Irregular  Incorporation  —  Debtors.  One  indebted  to  a  corpora- 
tion cannot  set  up  its  invalidity  for  irregularities  in  its  formation.  Keller 
V.  Mitchell,  Tex.  xi.  719.  Powder  Co.  v.  Sinsheimer,  Md.  vi.  303.  See 
Deuenbacher  v.  B.  B.  Co.  N.  Y.  x.  605.     Spahr  v.  Bank,  Penn.  xL  1 10. 

135.  Lease  —  SeaL  Execution  under  its  corporate  seal  is  not  neces- 
sary to  bind  a  corporation  as  lessee  for  years.  Crawford  v.  Longstreet, 
N.  J.  xiii.  1 15  ;  14  Vroom,  825. 

136.  Manufacturing  Corporation  —  Right  to  Borrow  and  to  Mortgage. 
Manufacturing  corporations  have  power  to  borrow  money  for  the  prose- 
cution of  their  legitimate  business,  and  to  secure  its  repayment  by  mort- 
gage, independent  of,  and  without  any  aid  from  the  provisions  of  the 
general  act.     Burt  v.  Ratle,  Ohio,  v.  310 ;  31  Ohio  St.  116. 

137.  Mutual  Directors —  Good  Faith.  A  contract  made  between  two 
corporations  by  their  directors,  some  of  whom  are  members  of  the  board 
of  both  companies,  is  not  void,  or  voidable,  unless  a  majority  of  the  con- 
tracting directors  had  an  adverse  interest  or  employment  to  the  party 
bound,  without  proof  of  fraud  or  inequitable  action.  Stodi  Co.  v.  B. 
B.  Co.  Ohio,  iz.  320. 

138.  Preferred  Stock  — By-Laws.  It  is  not  lawful  for  a  oorporatton,  or 
a  majority  of  the  stockholders,  to  provide  by  by-law  for  the  creation  of  a 
preferred  stock,  so  as  to  bind  a  minority  of  the  stockholders  not  assent- 
ing thereto.    Kent  v.  Mining  Co.  N.  Y.  viii.  627 ;  78  N.  Y.  159. 

139.  Premiums  offered  by  Authorized  Corporation*  and  by  Partner' 
ship.  There  is  no  difference  in  principle  between  premiums  offered  by 
an  authorized  corporation  and  one  offered  by  a  private  partnership  ; 
neither  are  unlawful.     Alvord  v.  Smith,  Ind.  vii.  396 ;  63  Ind.  58. 

140.  Promissory  Note.  A  note  signed  '*  Belfast  Foundry  Company, 
W.  W.  Castle,  President,"  binds  the  corporation.  Castle  v.  Foundry 
Go.  Maine,  xii.  658. 

141.  Bight  to  withdraw  License.  A  board  of  trade,  a  private  corpo- 
ration, can  withdraw  a  license  to  a  telegraph  company  to  collect  and 
transmit  its  quotations,  though  it  is  under  contract  to  do  so.  Grain  and 
Stock  Exchange  v.  Board  of  Trade,  U.  S.  C.  C.  xv.  457  ;  1 1  Biss.  531. 

142.  Ibid. — Svffimency  of  Obligation.  Where  the  proper  corporate 
name  of  the  corporation  appears  in  the  body  of  a  promissory  noto  as  be- 
ing bound  by  its  officers,  who  so  designate  themselves,  the  obligation  is 
that  of  the  corporation.  Bank  v.  Gillet,  III.  xii.  614 ;  100  111.  254.  Post 
T.  Pearson,  S.  C.  U.  8.  xv.  737. 

143.  Beasonable  Rates  —  Adjudication  of  Bates.  The  courts  are  au- 
thorized to  determine  what  reasonable  tolls  shall  be  charged.  Buggies  v. 
People,  111.  viii.  817  ;  91  111.  256. 

144.  Stockholder  or  Director  dealing  toith  it  in  his  Individual  Capacity 
—  Bights  and  Duties.  A  contract  with  a  stockholder  or  director  of  a  cor- 
poration in  his  individual  capacity  will  bind  it.  Smith  v.  Skeary,  Conn. 
X.  456 ;  47  Conn.  47. 

145.  Tenancy —  Tear  to  Tear.  A  corporation  may  hold  as  tenant  from 
year  to  year.     Crawford  v.  Longotreet,  N.  J.  xiii.  1 15  ;  14  Vroom,  325. 

146.  Validity — Mlegal  StiptUation.  A  contract  of  a  corporation  is 
not  void  because  of  a  stipulation  therein  beyond  its  power  to  make,  if 
upon  the  rejection  of  the  stipulation  there  is  a  sufficient  contract.  Lewis 
V.  Clarendon,  U.  S.  C.  C.  vi.  609. 
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147.  Damage* —  WUfid  Act  of  Servant.     A  corporatiou  is  liable  in  X.  Liabilities, 
actoal  damages,  only,  for  the  wilful  acts  of  its  servant,  done  in  the 

coarse  of  his  employment.     McKinley  v.  R.  R.  Co.  Iowa,  3  Am.  L.  T. 
R  279. 

148.  Debt*  of  Old  Company  —  New  Corporation.  Where  a  new  cor- 
poratiou takes  all  the  property  of  an  old  company,  leaving  nothing  to  pay 
the  debts  of  the  latter,  and  takes  it  not  as  a  creditor  but  as  owner,  it 
must  pay  the  debts  of  the  old  company  to  the  extent  of  the  value  of  the 
property  received.  Bum  v.  Ins.  Co.  U.  S.  C.  C.  xvi.  260.  See  B.  B. 
Co.  v.  B.  B.  Co.  Mass.  ii.  168  ;  120  Mass.  397. 

149.  Bxemptton  —  Taxes  —  Assessment.  Ao  exemption  of  corpora- 
tion from  all  taxes  except  for  state  purposes  relieves  it  from  a  sewer  as- 
sessment.    Cemetery  Co.  v.  Philadelphia,  Penn.  x.  183. 

150.  Fraudulent  Issue  of  Stock.  A  corporation  is  liable  for  the  acts 
of  its  proper  transfer  officer,  and  must  respond  in  damages  for  the  interest 
of  one  in  its  stock  fraudulently  issued  by  him.  Tome  v.  B.  B.  Co.  Md.  1 
Am.  L.  T.  R.  426. 

151.  Ifo  Home  Office  —  Partnership.  Where  a  manufacturing  corpo- 
ration created  under  the  laws  of  New  Jersey  has  only  its  place  of  busi- 
ness in  New  York  city  (having  none  in  New  Jersey)  the  corporators  are 
in  New  York  individually  liable  as  partners  for  the  debts  of  the  corpora- 
tion.    Kruse  v.  Dusenbury,  N.  Y.  xvii.  723. 

152.  Neglect  of  Officer.    A  broker  who  was  instructed  by  the  presi- 
dent of  a  corporation  to  sell  stock  for  its  account  can  recover  from  the 
corporation  the  danoage  he  suffers  in  delivering  the  stock  when  that  offi- 
cer has,  also,  sold  it  without  revoking  the  order.     Sislare  v.  Best,  N,  Y.    ' 
xiv.  181. 

153.  Security — Money — Bonds.  A  deposit  of  United  States  bonds 
of  the  par  value  of  the  amount  to  be  deposited  as  security  before  a  cor- 
poration could  take  land,  the  bonds  being  worth  more  than  par,  is  a 
compliance  with  a  provision  for  the  deposit  of  the  amount  named.  Briggs 
V.  Canal  Co.  Mass.  xvii.  689. 

154.  Taking  Lund — Compensation.  A  public  corporatiou  is  not  re- 
quired to  pay  for  lands  before  taking  possession,  but  a  private  corpora- 
tion must  make  payment  before  possession.  Wheeler  v.  Essex  Boad  Board, 
N..J.  iv.  569;  1  Stew.  321. 

155.  Assett  —  Contracts.  The  rights  of  the  share-holders  to  the  real  XI.  Stockhold- 
and  personal  property  acquired  by  the  corporation,  and  rights  of  contract, 
and  choses  in  action,  are  not  destroyed  by  repeal ;  and  if  the  le^slature 
has  provided  no  specific  mode  of  enforcing  and  protecting  such  rights, 
the  courts  will  do  so  by  all  means  within  their  power.  Greenwood  v. 
B.  B.  Co.  S.  C.  U.  S.  xiv.  225 ;  105  U.  S.  13. 

156.  Creditors  —  Action  by  Corporation.  An  action  against  a  stock- 
holder of  paid-up  stock  to  enforce  the  liability  imposed  by  the  state  Con- 
stitution in  favor  of  creditors  of  insolvent  corporations  will  not  lie  when 
the  action  is  brought  by  the  corporation  itself  to  pay  an  indebtedness. 
College  Asso.  v.  Watiins,  Mo.  ix.  474. 

157.  Ibid.  —  Assets — Trust  Fund.  Purchasers  in  good  faith  of  capi- 
tal stock  issued  as  full-paid  shares  cannot  be  sued  for  debts  of  the  cor- 
poration.   Brant  v.  MUn,  Md.  xiv.  81 ;  59  Md.  1. 

158.  Ibid.  —  Liability  of  Corporations.  A  corporator  is  not  liable  as 
a  partner  unless  the  departure  from  the  statute  in  forming  the  corpo- 
ration is  such  that  the  stockholders  are  rendered  personally  liable.  Jes- 
sup  V.  Camagie,  N.  Y.  x.  22. 

159.  Ibid. —  Corporation  de  facto — Outter — Liability  of  Stockolders. 
Ouster  is  no  defence  to  a  suit  by  a  creditor  against  stockholders  to  enforce 
subscriptions.  Bowland  v.  Meader  Furniture  Co.  Ohio,  xiv.  123 ;  38 
Ohio  St.  269. 
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160.  Ihid.  —  Defective  PuhUeation  of  Articles.  Stockholders  are  lia- 
ble for  the  debts  of  the  corporation  where  the  announcement  of  the  articles 
does  not  show  the  principal  place  of  business  and  the  time  its  business  com- 
menced.    C/effff  V.  Grange  Co.  Iowa,  xvi.  395. 

161.  3id.  —  FuUrPaid  Stock — Percentage  only  paid.  An  agreement 
that  but  twenty  per  cent,  should  be  paid  on  the  shares  issued  as  full 
stock  is  void  as  to  creditors.  SeoviU  v.  Thayer,  S.  C.  U.  S.  xiv.  129 ;  105 
U.  S.  143. 

162.  Ihid.  —  Individual  Creditor's  Suit.  A  single  creditor  cannot  sne 
on  a  stockholder's  liability  for  debts ;  the  obligation  is  for  all  the  cred- 
itors.    Terry  v.  Little,  S.  C.  U.  S.  ix.  335  ;  101  U.  S.  216. 

163.  Ibid.  —  Reduction  of  Capital  Stock.  Stockholders  of  partially 
paid  shares  continue  to  be  liable  to  those  who  were  creditors  at  the  time 
the  capital  stock  was  reduced.  In  re  Ins.  Co.  U.  S.  C.  C.  zir.  420; 
11  Biss.  301. 

164.  Ibid.  —  Subscription  —  Fraud.  The  share-holders  cannot  in  any 
way  alter  their  status,  so  as  to  affect  the  rights  of  the  creditors  after  the 
insolvency  of  the  company.  Tennenl  v.  Bank,  H.  of  L.  viiL  349;  40 
L.  T.  R.  N.  S.  694. 

165.  Ibid.  —  Statute.  The  individual  liability  of  a  stockholder  is  fixed 
by  the  law  in  force  at  the  time  he  becomes  such.  FairchUd  v.  Masonic 
HaU  Ass'n,  Mo.  xi.  372  ;  71  Mo.  526. 

1 66.  Ibid.  —  Surety  —  Debtor.  A  stockholder  of  a  corporation,  in  re- 
spect to  the  creditors  of  the  corporation,  is  not  a  surety  but  a  prindpal 
debtor.     Hank  v.  Nill,  Cal.  xiii.  68 ;  59  Cal.  107. 

167.  Ibid.  —  Transfer  of  Shares  to  escape  Liability.  A  transfer  in  a 
failing  corporation  to  a  man  of  straw,  to  escape  liability,  is  void  as  to  cred« 
iters  and  the  other  stockholders.  Sider  v.  Morrison,  Md.  x.  429 ;  54 
Md.  429.     Bank  v.  Case,  S.  C.  U.  S.  viii.  449 ;  99  U.  S.  628. 

1 68.  IbicL  —  Assignee  of  Collateral  Security.  Where  the  holder  of 
stock  as  collateral  security  transfers  the  shares  to  his  own  name  he  makes 
himself  liable  as  a  stockholder  for  the  benefit  of  creditors.  Bank  v.  Case, 
S.  C.  U.  S.  viii.  449;  99  U.  S.  628. 

169.  Elections  —  Voting  by  Proxy.  The  right  of  a  share-holder  to  cast 
his  vote  by  proxy  is  not  one  given  at  common  law,  and  a  special  author- 
ity must  be  shown.      Cummonweallh,  v.  Bringhurst,  Penn.  zvi.  378. 

170.  Estoppel  —  Directors.  Stockholders  of  a  railroad  company  are 
not  estopped  by  long  acquiescence  in  a  contract  made  by  directors  with 
a  construction  company  in  which  they  are  interested.  ITiomas  y.  B.  R. 
Co.  U.  S.  C.  C.  X.  547. 

171.  Full-Paid  Stock.  The  purchaser  of  capital  stock  with  property, 
which  it  may  lawfully  purchase,  holds  full-paid  shares.  Brant  v.  Ehlen, 
Md.  xiv.  81 :  59  Md.  1. 

172.  Insolvent  Corporation  —  Preference.  A  subscriber  to  capital 
stock  has  no  claim  upon  an  insolvent  corporation  for  its  failure  to  com- 
penensate  him  out  of  its  business  beyond  other  subscribers.  Iron  Co.  v. 
Ins.  Co.  Maine,  iii.  297. 

173.  Ibid.  —  Purchase  of  Stock  by  President  —  Third  Parties.  Third 
parties  cannot  attack  the  title  of  a  president  of  a  corporation  to  stocks 
bought  by  him  at  a  sale  under  a  general  assignment  of  the  corporation. 
WiMer  v.  R.  R.  Co.  Mich.  xiii.  659  ;  47  Midi.  338. 

174.  Lease  —  Injunction  by  Stockholder  —  Preliminary  Stqts.  In  a  suit 
by  a  stockholder  of  a  corporation  to  set  aside  a  lease  of  the  property  aud 
franchises  of  the  corporation,  upon  an  application  for  an  injnnction  to 
restrain  the  lessee  from  disposing  of  the  property  acquired  under  the 
lease,  the  stockholder  must  sliow  that  he  has  endeavored  to  secure  such 
action  as  he  desires  on  the  part  of  the  directors  of  the  corporation,  or 
such  action  of  the  stockholders  as  upon  his  theory  of  the  transaction  they 
ought  to  take.     Bill  v.   Teleg.  Co.  U.  S.  C.  C.  xv.  487. 
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175.  Preferred  &oek  —  Right  of  Convertion  —  Mortgage.  Holders  of 
stock  designated  as  preferred  stock  with  a  right  to  convert  it  into  the 
bonds  of  the  company,  a  mortgage  being  executed  to  secnre  such  bonds, 
are  not  stockholders,  but  creditors,  and  their  claim  is  superior  to  the 
general  creditors,  or  a  general  assignee.  Burt  v.  Salle,  Ohio,  t.  810  ;  81 
Ohio  St.  116..    See  Benny  v.  Ji.  S.  Co.  Ohio,  iii.  489 ;  28  Ohio  St  109. 

176.  Preemption  —  Qfer.  Where  a  charter  gives  the  company  the 
preemption  of  the  stock,  the  share-holder  must  make  the  exact  offer  which 
he  afterwards  makes  to  the  purchaser;  otherwise  the  corporation  may 
refuse  to  transfer  the  stock.  SweetUmd  v.  Quidnick  Co.  B.  I.  L  470 ; 
11  B.I.  328. 

177.  Jieftual  by  Officers  to  sue  —  Right  of  Stockholder  to  sue.  Where 
the  right  of  action  is  primarily  in  a  corporation,  upon  refusal  of  the  gov- 
erning body  to  bring  suit,  it  lies  in  favor  of  a  stockholder.  Gook  v.  JUill 
Co.  WU.  vi.  188  ;  43  WU.  438. 

178.  Right  to  vole  —  Purchaser.  A  purchaser  of  stock  not  transferred 
cannot  vote  upon  it.     People  v.  Robinson,  Cal.  xvii.  169. 

179.  Sale  —  Fitilure  of  Corporation  —  Action.  In  the  absence  of 
frandulent  concealmeut  or  misrepresentation,  failure  of  title  of  the  cor- 
poration to  its  property  furnishes  no  ground  to  annul  a  sale  and  trans- 
fer of  the  shares  by  a  stockholder,     ^ate  v.  R.  R.  Co.  L«.  xv.  284. 

180.  Stock —  Validity  —  Payment  of  Fraudulent  Purchase.  Stock 
issued  for  land  conveyed  at  a  fraudulent  valuation,  between  the  officers 
and  the  vendor,  will  not  be  affected  iu  the  hands  of  a  purchaser  for  value, 
in  good  faith,  in  open  market.    Foreman  v.  Bigelow,  U.  S.  C.  C.  vii.  187. 

181.  Unauthorized  Sbcit.  A  holder  of  unauthorized  stock  is  not  en- 
titled to  any  of  the  rights,  or  subject  to  any  of  the  liabilities,  of  a  holder 
of  authorized  stock.  Scovill  v.  JTtayer,  S.  C.  U.  S.  xiv.  129  ;  105  U. 
S.  148. 

182.  Taxation  of  Stockholder  —  Bouhle  Taxation.  When  a  corpora- 
tion, pays  a  specific  tax  in  its  state  to  cover  all  of  its  capital,  a  stockholder 
thereof  cannot  be  assessed  upon  his  shares  in  another  state.  Kimball  v. 
Milfin-d,  N.  H.  2  Am.  L.  T.  B.  504. 

188.  Absentees.      Where  it  is  resolved  by  a  majority  of  a  corporate  ^H-  lleet- 
meeting,  not  constituting  a  majority  of  all  the  members  of  the  corpora-  "'^' 
Uon,  to  do  an  act  not  required  by  law  to  be  done  by  the  majority  of  all 
the  members,  whether  present  or  not,  the  absentees  must  be  presumed 
to  have  assented  to  the  action  of  the  meeting.      Pet.  of  Presbyterian 
Church,  Penn.  viL  630. 

184.  Notice  —  By-Laws.  Though  the  by-laws  fix  the  date  of  the  an- 
nual meeting,  that  is  not  notice,  as  no  place  is  named.  U.  S.  v.  Me- 
Kelden,  D.  C.  viii.  778. 

185.  iWd  —  Charter  —  Special  Notice.  Where  the  charter  of  a  cor^ 
poration,  after  providing  for  calling  special  and  general  meetings,  states 
that "  of  said  meetings  notice  shall  be  given  in  two  newspapers,  published, 
etCn  at  least  two  weeks  previous  thereto,"  the  notice  applies  to  both  gen- 
eral and  special  meetings.    Ibid. 

186.  Jbid.  —  Adjourned  Meeting  —  Vcdidity.  An  adjourned  meeting 
of  a  meeting  not  legally  called  cannot  validate  such  meeting,  nor  acquire 
legal  capacity  of  itself.     Ibid. 

187.  Enforcement  —  Parties.  The  forfeitures  declared  in  a  charter  Xlir.  Forfeit- 
can  be  enforced  only  by  the  authority  creating  the  corporation.  Bank  J"*.  ■"'*  D»»<>- 
V.  Matthews,  S.  C.  U.  S.  vii.  257;  98  U.  S.  621.     R.  R.  Co.  v.  Ortrni,  '""'""• 

U.  S.  C.  C.  ix.  135.     Powder  Co.  v.  Sintheimer,  Md.  iii.  552 ;  46  Md. 
515.     Briggs  v.  Canal  Co.  Mass.  xvii.  689. 

188.  Ceasing  Busin'SS.  A  forfeiture  of  corporate  powers  for  ceasing 
to  continue  business  can  be  enforced  by  the  state  only.  Wallamet  FaSs 
Co.  v.  Kittredge,  U.  S.  C.  C.  v.  104. 
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189.  Ibid.—- Sale  of  Property.  Mere  cessation  from  active  business 
by  a  corporation  does  not  necessarily  imply  a  dissolution  of  its  corporate 
existence ;  nor  would  a  sale  of  its  property  per  se  accomplish  its  dissolu- 
tion.    Satter  v.  Hotel  Co.  Mo.  v.  306 ;  65  Mo.  279. 

190.  Ibid.  —  AbandonmerU.  Non-use  of  corporate  franchises  and  privi- 
leges is  sufficiently  charged  where  the  bill  alleges  that  the  same  had  been 
abandoned  and  that  the  property  of  the  corporation  was  being  used  by 
the  leading  stockholders  for  their  own  personal  benefit,  and  the  business 
carried  on  in  the  name  of  individuals  and  not  in  tbe  name  of  the  corpo- 
ration.    Stale  V.  Lead  and  Oil  Co.  Tenn.  i.  475. 

191.  Insolvency  —  Receiver.  A  decree  of  insolvency,  an  injunction 
against  disposing  of  property,  and  the  appointment  of  a  receiver,  do  not 
extinguish  a  corporation.     jBank  v.  Manuf.  Co.  U.  S.  C.  C.  xiv.  5. 

192.  Misconduct  of  Offieiak.  A  public  corporation  will  not  be  dis- 
solved because  of  the  acts  or  misconduct  of  its  officers.  People  v.  School 
District,  Cal.  viii.  11. 

193.  Injury  remedied.  Whero  the  injury  alleged  as  a  ground  for  the 
dissolution  of  a  corporation  has  been  remedied,  a  tuit  for  a  dissolution 
will  be  dismissed.  Pet.  for  Diss,  of  Teleg.  Co.  Mass.  L  147 ;  119  Mass. 
447. 

194.  Removal  from  State.  The  charter  of  a  corporation  may  be  for- 
feited if  it  removes  its  principal  place  of  business,  and  its  records,  and  its 
officers,  also,  remove  from  the  state.     Slate  v.  R.  R.  Co.  Wis.  vii.  157. 

195.  Sail  of  Single  Stockholder.  In  the  absence  of  a  statute,  one 
stockholder  is  without  authority  to  sue  for  a  dissoluUon  of  a  corporation 
and  the  distribution  of  its  property.     Strong  v.  Mc  Cagg,  Wis.  xiv.  704. 

XIV.  Intolven-  196.  Assets  —  Bankruptcy  —  Suits  bu  Creditors.  Creditors  of  a  cor- 
poration  adjudicated  a  bankrupt  cannot  sue  for  its  assets  in  their  own 
behalf,  though  the  assignee  has  failed  to  sue.  Lane  v.  Nickerson,  111. 
xii.  361 ;  99  111.  284. 

197.  Attorney  Fees  in  opposing  Appointment  of  Receiver  —  Action. 
An  attorney  at  law  may  have  a  claim  for  services  rendered  to  an  insol- 
vent corporation  in  opposing  the  appointment  of  a  receiver  of  its  prop- 
erty, but  such  claim  is  not  enforcible  by  action ;  it  is  a  matter  to  be  ad- 
dressed to  the  sound  discretion  of  the  court  in  which  the  receivership 
proceedings  are  pending.  Barnes  v.  Newcomb,  N.  Y.  xiii.  760 ;  89  N. 
Y.  108. 

198.  Debts  and  Credits.  The  doctrine  of  the  common  law,  that  on  the 
dissolution  of  corporations  debts  due  and  owing  to  or  by  the  corporation 
become  extinct,  has  been  abrogated  in  this  state  by  statute.  McCoy  v. 
Farmer,  Mo.  iv.  508 ;  65  Mo.  244. 

1 99.  Receiver  —  Prior  Litn.  A  receiver  of  an  insolvent  corporation, 
appointed  after  a  lien  has  attached  to  the  property  of  the  coi-poration, 
takes  subject  to  the  lien.     Bank  v.  Manuf.  Co.  U.  S.  C.  C.  xiv.  5. 

200.  Receiver  —  Statute  —  Jurisdiction.  Where  corporate  property 
has  lieen  abandoned,  and  when  there  are  no  persons  authorized  to  take 
charge  of  or  conduct  the  corporate  affairs,  a  receiver  may  be  ap[x>inted, 
though  there  is  statutory  power  to  appoint.  Baker  v.  R.  R.  Co.  La.  xv. 
14. 

201.  Ibid.  —  TitJe.  Placing  the  property  of  a  corporation  in  charge  of 
a  receiver  does  not  work  its  dissolution,  nor  is  the  title  of  the  property 
changed:  a  power  only  is  delegated  to  take  cliai'ge  of  it  and  sell  it. 
Slate  V.  Railroad  Commissioners,  N.  J.  viii.  691. 

202.  Reference.  Where  the  determination  of  a  controversy  between 
the  parties  is  but  an  incident  to  the  winding-up  of  the  affairs  of  an  insol- 
vent corporation,  and  the  distribution  of  its  assets,  a  controversy  may  be 
referred.     Ht  re  Crosby  v.  Day,  N.  Y.  x.  26. 

203.  Special  Counsel  —  Attorney  General     The  attorney  general  has 
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DO  authority  to  employ  special  counsel  to  assist  him  in  the  settlement  of 
the  affairs  of  an  insolvent  corporation  to  be  paid  out  of  the  fund.  In  re 
Altomey  General  v.  Ins.  Co.  N.  Y.  xiii.  564 ;  77  N.  Y.  571. 

204.  By  Stockholders  —  Authority  to  Directors  to  wind  up.  Under  a 
statutory  power  to  dissolve  a  corporation,  the  stockholders  may  authorize 
the  directors  to  dissolve  the  corporation,  and  by  necessary  implication 
snch  authority  gives  the  directors  power  to  provide  for  the  winding  up  of 
its  affairs.  WaUamet  Falls  Co.  v.  Kittredge,  U.  S.  C.  C.  v.  425 ;  5  Saw. 
44. 

205.  Time  of  fixing  Creditors'  Claim.  When  at  the  date  of  dissolu- 
tion a  policy-holder's  claim  was  the  amount  of  premiums  paid  on  an  un- 
expired policy,  the  subsequent  destruction  of  the  insured  premises  before 
distribution  does  not  entitle  the  policy-holder  to  claim  a  dividend  on  the 
amount  of  bis  policy.     Dean  and  Son's  Appeal,  Penn.  xiii.  125. 

COSTS  AND  FEES. 

1.  To  abide  the  Event.  Costs  to  abide  the  event  go  to  the  party  finally 
successful.     Bank  v.  Bani,  N.  Y.  lii.  504 ;  84  N.  Y.  269. 

2.  In  Admiralty  —  Circumstances.     Costs  generally  follow  the  decree, 

but  circumstances  of  equity,  of  hardship,  of  oppression,  or  of  negligence,  - 1 

induce  the  court  to  depart  from  the  rule  in  a  great  variety  of  cases.  Uie 
Hercules,  U.  S.  C.  C.  xvii.  775. 

3.  Separate  Answers  of  Defendants  by  same  Solicitor.  Where  de- 
fendants, in  good  faith,  sever  in  their  answers,  each  may  be  allowed  liis 
costs,  although  all  may  have  employed  the  same  solicitor.  Putnam  v, 
Clark,  N.  J.  xii.  405. 

4.  Assignee  suing  in  Assignor's  Name.  An  assignee  beneficially  in- 
terested is  liable  for  costs.  Davenport  v.  Elizabeth,  N.  J.  xii.  406;  14 
Vroom,  149. 

5.  Certiorari —  County.  In  certiorari  to  county  commissionera  costs 
may  be  allowed  against  the  respondents  at  the  discretion  of  the  court, 
bat  not  if  they  do  not  oppose  the  proceedings.  Costs  in  such  cases  do 
not  go  against  the  county.  Jnhab.  of  Stetson  v.  Penobscot  County,  Maine, 
xii.  563;  72  Maine,  17. 

6.  Ibid.  —  Defendant.  Costs  should  be  awarded  against  the  defend- 
ant in  certiorari.     B.  Ji.  Co.  v.  Greeson.  Gra.  xiii.  553  ;  68  Ga.  180. 

7.  Commitment  Fee — Capias.  The  statute  allowing  sheriSs  a  fee  of 
one  dollar  "for  committing  any  person  to  jail  "  (Wagn.  Stat  626,  §  14) 
does  not  contemplate  cases  where  the  prisoner  is  arrested  under  a  capias 
and  committed  to  await  examination.  Thomas  v.  <Slr.  Lotns  County,  Mo. 
iL  72 ;  61  Mo.  547. 

8.  Of  County  Officers.  County  ofUcers  can  only  demand  such  fees  as 
are  by  law  fixed  and  authorized.  Washoe  County  v.  Humboldt  County, 
Nev.  viii.  790;  14  Nev.  123. 

9.  Defence  of  Committee  —  Church.  The  committee  of  an  ecclesias- 
tical society  has  no  power  to  defend,  at  the  cost  of  the  society,  against 
legal  proceedings  which  affect  only  themselves  personally  in  their  charac- 
ter as  a  committee.     Harbison  v.  Presbyterian  Church,  x.  72. 

10.  Demurrer  —  Amendment  —  Statute  —  Discretion.  Costs  must  be 
allowed  on  amendment  upon  demurrer  where  the  pleadings  are  insuffi- 
cient.    CoUon  V.  Stanwood,  Maine,  v.  208 ;  67  Maine,  25. 

11.  Discontinuance —  Special  Proceeding.  The  court  may  impose  as 
a  condition  of  the  discontinuance  of  a  special  proceeding  greater  costs 
than  taxable  costs  in  a  civil  action.     Waverly  Water  Works,  N.  Y.  xii.  23. 

12.  Ibid.  —  Action  on  Guardian's  Bond  by  Authority  of  Probate  Court. 
The  statute  gives  no  costs  for  tlie  defendant  upon  a  discontinuance. 
Wing  V.  Rowe,  Maine,  viii.  462 ;  69  Maine,  282. 

13.  ^  Equity  —  County  —  Invalid  Taxes.    It  is  not  an  abuse  of  discre- 
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tiou  iu  the  court  to  require  a  defendant  couuty  to  pay  costs  where  a 
large  amount  of  the  taxes  complained  of  were  iuvalid.  Arnold  v.  Juneau 
County,  Wis.  vi.  384;  43  Wis.  927. 

14.  £!xecutur  —  Expemet.  The  allowance  of  expenses  to  an  executor 
in  an  issue  devitavit  vel  nan  depends  upon  the  question  whether  the  liti- 
gation were  for  the  benefit  of  the  persons  entitled  to  the  estate.  Scheeta^s 
Appeal,  Penn.  xiv.  634 ;  87  N.  C.  122. 

15.  Agreement  to  make  Expense*  Taxable  Costs.  The  parties  to  ati 
action  may  by  their  agreement  render  expeuses  taxable  and  payable  as 
costs.     Schneider  v.  Gas  Coal  Co.  Penn.  xiii.  59 ;  98  Penn.  St.  470. 

1 6.  Experts'  Fees  —  Plans.  Moneys  paid  for  plans  and  measurements 
and  compensation  of  experts,  beyond  witness  fees,  are  not  necessary  dis- 
bursements.    Mask  V.  Buffalo,  N.  Y.  xiii.  251. 

17.  Extra  Allowance  —  Demurrer.  An  extra  allowance  will  not  be 
given  upon  a  judgment  on  demurrer,  with  leave  to  answer.  McDonald 
V.  Mallory,  N.  Y.  ix.  283 ;  14  J.  &  Sp.  58. 

18.  Federal  Courts —  Costs  against  State.  The  supreme  court  of  the 
United  States  has  no  power  to  award  costs,  to  be  recovered  against  the 
state,  upon  reversing  a  judgment  founded  on  a  criminal  prosecution. 
Noj/es  V.  State,  Wis.  viii.  222 ;  46  Wis.  250. 

19.  Ibid.  —  To  Defendant.  Costs  will  not  be  given  to  the  defendant 
in  the  federal  courts,  as  of  course.  Ethridge  v.  Jackson,  U.  S.  Dbt.  Ct.  1 
Am.  L.  T.  R.  271. 

20.  Rid.  —  Statute  of  Gloucester.  The  statute  of  Gloucester  governs 
the  federal  courts  in  costs  at  law,  in  the  absence  of  statute.     Ibid, 

21.  Keepers  Fees.  Keeper's  fees  may  be  taxed  in  the  bill  of  costs. 
Baniy.  'J\icker,  Colo.  xvii.  428. 

22.  7Wrf.  —  Auctioneer's  Fees  —  Statute.  When  keeper's  or  auction- 
eer's fees  are  not  given  by  statute  the  sheriff  must  sue  for  them ;  they 
are  not  Uxable.     McKeon  v.  HorsfaU,  N.  Y.  xiii.  636 ;  88  N.  Y.  429. 

23.  Mechanic's  Lien  —  Sub- Contractor  against  Owner.  An  owner 
must  pay  costs  to  a  sub-contractor  when  he  is  indebted  to  the  princi- 
pal contractor,  and  will  not  pay  without  suit.  Weston  t.  Alden,  Wis. 
xiv.  672. 

24.  Order  to  Answer.  An  ex  parte  order  to  file  an  answer  cannot 
give  cOBte.     EdlesoM  v.  Duryee,  N.  Y.  x.  606 ;  21  Hun,  607. 

25.  Disclaimer  of  Part  of  Patent  after  Decree.  Where  the  plaintiff 
disclaims  for  part  of  patent  after  a  decree  for  infringement  he  cannot 
have  costs.     Cobum  v.  Schroeder,  U.  S.  C.  C.  xiii.  166;  19  Blatch.  377. 

26.  Pardon.  An  unconditional  pardon,  after  sentence,  will  not'  dis- 
charge fees.     State  v.  Mooneg,'S.  C.  iii.  198;  74  N.  C.  98. 

27.  Two  Plaintiffs  —  Injunction  Suit.  When  of  two  plaintiffs  to  a 
bill  for  an  injunction  one  fails  to  make  out  a  case,  the  costs  occasioned 
by  his  being  a  party  will  be  allowed  to  the  defendant,  and  be  deducted 
from  the  costs  allowed  against  liim.  UmfreviUe  v.  Johnson,  Chan.  App.  L 
147  ;  L.  R.  10  Chan.  App.  580. 

28.  Poundage  —  Payment  before  Confirmation.  Poundage  will  not  be 
allowed  as  for  "  money  actually  made  and  paid  "  under  a  judidal  sale, 
when  the  judgment  or  decree  is  satisfied  before  confirmation.  Ftedeldey 
V.  Diserens,  Ohio,  ii.  41 ;  26  Ohio  St.  312. 

29.  Referee's  Fees  —  Attorney's  Authority.  A  stipulation  as  to  fees 
of  referees  is  a  proceeding  in  the  conduct  of  the  trial,  and  when  such  an 
agreement  is  made  by  the  attorney  it  is  the  agreement  of  the  party  for 
whom  he  acts.     Made  v.  Buffalo,  N.  Y.  xiii.  251. 

30.  Registration — Certijicate.  A  charge  for  the  certificate  of  regis- 
tration cannot  be  allowed.     Tillman  v.  Wwd.  Ala.  v.  520  ;  58  Ala.  578. 

31.  Removal  of  Defendant  charged  with  Crime.  The  county  from 
which  a  defendant  charged  witli  crime  is  removed  must  pay  all  costs  and 
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expenses,  including  the  charges  of  the  sheriff  of  the  trial  county  in  car- 
rying the  defendant  there.     Commistionen  v.  Mayor,  Md.  xvii.  715. 

82.  Security  for  Oasts — Plaintiff' a  Temporary  Resident  only.  A  for- 
eign plaintiff  who  goes  to  Great  Britain  temporarily,  in  good  faith,  to 
bring  an  action,  cannot  be  required  to  give  security  for  costs.  Hedondo 
V.  CkaUor,  Cu  of  Appeal,  viiU  478  ;  40  L.  T.  R.  N.  S.  797. 

88.  Services  of  Private  Persons.  Costs,  as  officers'  fees,  cannot  be 
taxed  for  services  rendered  by  private  persons.  Conway  v.  R.  R.  Cu. 
Iowa,  a.  132. 

34.  BiU — Agreement  of  Solicitors.  An  agreement  between  the  solici- 
tors to  employ  a  stenogmpher  to  report  the  trial  will  not,  of  itself,  justify 
the  taxation  of  the  reporter's  bill.  Ashworlh  v.  Outram,  Ct.  of  Appeal, 
vii.  191 ;  36  L.  T.  R.  N.  S.  441.  See  Gunther  v.  Jns.  Co.  V.  S.  C.  C. 
xiii.  391. 

35.  Statutory  Authority.  No  fee  can  be  demanded  unless  there  is 
statutory  authority  for  it.     Tillman  v.  Wood,  Ala.  t.  520 ;  58  Ala.  578. 

36.  Stenographer — Arbitration  —  Stipulation.  Wherein  an  arbitra- 
tion it  is  stipulated  that  the  stenographer's  fees  shall  be  taxed,  an  appeal 
will  be  struck  off  if  they  are  not  paid,  though  all  other  costs  have  been 
paid.     Schneider  v.  Gas  Coal  Co.  Penn.  xiii.  59  ;  98  Penn.  St.  470. 

37.  Copy  for  Referees.  The  cost  of  an  extra  copy  of  the  minutes  for 
the  use  of  the  referees  cannot  be  taxed  as  a  disbursement,  under  an 
agreement  to  divide  the  stenographer's  fees.  Mask  v.  Buffalo,  N.  T. 
xiii.  251. 

38.  WiU —  Undue  Influence.  In  a  strong  case  of  doubt  as  to  undue 
influence  and  weak  mental  capacity,  the  caveators  will  be  given  costs 
and  reasonable  counsel  fees.     In  re  Eddy,  N.  J.  xii.  215. 

39.  Rid.  —  Validity  —  Execut'jr.  One  named  as  executor  in  a  paper 
purporting  to  be  a  wUI,  and  who  in  good  faith  endeavors  to  establish  the 
validity  of  the  same,  is  not,  if  unsuccessful,  entitled  to  costs  and  counsel 
fees  out  of  the  estate.     Scheelz's  Appeal,  Penn.  xiv.  634. 

OOUNTBR-OLAIM. 

1.  Oontraci —  TVustee's  Sieglect  to  JUe  Annual  Report  of  Corporation. 
A  connter-claim  cannot  be  raised  in  an  action  of  contract  upon  the  fail- 
are  of  a  trustee  of  a  manufacturing  corporation  to  file  the  annual  report. 
dl(^  V.  Wright,  N.  Y.  X.  215  ;  21  Hun,  246, 

2.  By  Executors  —  Its  Extent.  Executors  can  connter-claim  only  to 
extinguish  a  claimant's  demand.     Mowry  v.  Peet,  N.  Y.  xiv.  57. 

3.  Purchase-Money  Mortgage  —  Deceit  —  A  mortgagor  may  counter- 
claim under  the  foreclosure  of  a  purchase-money  mortgage  for  deceit  as 
to  the  situation  and  extent  of  the  property.  Pierce  v.  ISersch,  Ohio, 
xvL  662. 

A.  Promissory  Note  —  Consideration.  That  the  note  in  suit  was  an 
accommodation  note  for  which  the  plaintiff  gave  no  consideration  is  mat- 
ter of  defence,  and  not  counter-claim.  Bank  v.  Weyand,  Ohio,  v.  185  ; 
36  Ohio  St.  126. 

5.  Replevin  —  DefendanCs  Rights.  A  counter-claim  cannot  be  based 
upon  the  defendant's  rights  in  replevin.  SyUe  y.  Nelson,  Minn.  viiL 
431 :  26  Minn.  105. 

6.  Warranty  —  Joint  Purchaser.  A  tH-each  of  warranty  in  a  joint 
contract  of  sale,  though  each  purchaser  has  given  his  note  for  a  propor- 
tionate part  of  the  price,  is  not  available  in  counter-claim  by  a  single 
purchaser.  Hopkins  v.  Lane,  N.  Y.  xiii.  343  ;  87  N.  Y.  501. 

7.  Waste  —  Jurisdiction.  Waste  committed  out  the  state  cannot  be 
set  up  in  counter-claim.  Oragin  v.  Lowell,  N.  Y.  xiii.  533 ;  88  N.  Y. 
2J8. 

11 
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1.  Aeeounts  —  Attowance.  The  board  of  coanty  commissioners  is  in- 
vested by  statate  with  exclusive  original  jarisdiction  in  the  examination 
and  allowance  of  accounts  against  a  county.  Brown  t.  Otoe  Covntjf, 
Neb.  iii.  767  ;  6  Neb.  111. 

2.  Action  —  Hightoay —  Injury.  A  county  may  in  its  own  name  bring 
an  action  in  damages  against  any  one  destroying  the  usefulness  of  the 
highways  of  the  county.     Lawrence  County  v.  R.  R.  Co.  Ey.  xvi.  298. 

3.  Advertising  Contracts  —  Amount  —  Alterations.  Where  by  statute 
all  contracts  of  $500,  or  more,  must  be  advertised,  county  commissioners 
cannot  make  changes  or  alterations  in  the  original  plans  and  specifica- 
tions which  exceed  in  the  aggregate  the  sum  of  $500,  without  advertise 
ing  for  a  new  contract.  Sadler  v.  Commissioners,  Nev.  x.  84 ;  15  Nev. 
39. 

4.  Bridges  —  Maintenance  by  Adjoining  Counties.  For  the  repair 
and  maintenance  of  a  bridge  between  two  counties  built  by  one  county, 
the  other  county  cannot  be  compelled  to  contribute.  State  v.  Oommit- 
sioners.  Neb.  xii.  754. 

5.  Ibid.  —  Application  of  Fund  to  maintain  and  repair  Bridges  — 
Discretion.  The  expenditure  of  money  for  repairing  and  maintaining 
the  bridges  of  a  county,  when  the  funds  are  not  sufficient  to  cover  such 
necessary  charges  for  all  the  bridges,  is  within  the  discretion  of  the 
county  commissioners  as  to  what  bridges  the  funds  shall  be  applied. 
Jbid. 

6.  Counsel —  Contingent  Fee  —  Excessive  Taxes.  County  commis- 
sioners cannot  bind  the  county  for  a  contingent  fee  of  fifty  per  cent,  for 
the  collection  of  excessive  taxes  exacted  by  the  state.  Chetier  County  ▼. 
Barber,  Penn.  xii.  151 ;  97  Penn.  St  445. 

7.  Ibid.  —  RecuonaMe  Compensation.  An  action  cannot  be  maintained 
on  such  contract  by  the  attorneys  against  the  county ;  they  are  entitled 
only  to  a  reasonable  compensation  for  their  services.     Jbid. 

8.  Jbid.  —  Habeas  Corpus  —  Sheriff.  A  sheriff  is  not  authorized  to 
employ  counsel  at  the  expense  of  the  county,  on  the  hearing  of  a  habeas 
corpus  issued  to  determine  by  what  right  he  held  a  person  in  custody. 
McDonald  v.  Supervisors,  Wis.  iv.  167  ;  41  Wis.  642. 

9.  Ibid.  —  Indictment  —  Embezzlement.  County  commissioners  have 
no  power  to  employ  counsel  to  prosecute  an  indictment  for  the  embenle- 
ment  of  county  funds.     Commissioners  v.  Ward,  111.  x.  44;  96  111.  441. 

10.  nid.  —  Expenses  of  Pauper  Defendant.  Advances  made  by 
counsel  to  pauper  prisoner  in  the  course  of  his  trial  for  expenses  cannot 
be  recovered  from  the  county.  Wayne  Coufityr.  Waller,  Penn.  viii.  598^; 
90  Penn.  St.  99. 

11.  County  Clerk  —  Office  Expenses  —  Appropriation.  A  circuit 
court  clerk  cannot  recover  for  any  office  expenses  beyond  the  amount 
allowed  for  them  by  the  county  board.  Daggett  v.  Ford  County,  IH.  xii. 
394;  99  El.  394. 

12.  County  Commissioners  —  TVustees.  County  commissioners  are 
trustees  for  the  county,  and  their  actions  on  its  behalf  must  be  governed 
by  the  rules  applicable  between  trustee  and  cestui  que  trust.  Chester 
County  V.  Barber,  Penn.  xH.  161 ;  97  Penn.  St.  445. 

13.  County  Lines  —  Statute  —  Local  Knowledge.  Until  reliable 
marks  can  be  found  to  Indicate  where  the  statutory  lines  of  a  county 
should  be  run,  the  safest  guide  is  the  line  as  hitherto  practically  adopt^ 
by  the  people  of  the  locality.  State  v.  Essex  County,  N.  J.  xiil.  408 ;  14 
Vroom. 

14.  County  Treasurer  —  Public  Funds —  Bank  Failure.  There  being 
in  this  state  no  statute  which  imposes  upon  a  county  treasurer  a  higher 


Digitized  byLjOOQlC 


COUNTY— COURTS.  168 

vbHgatioii  than  that  impoMd,  a  cdaittjr  treasurer  is  not  liable  for  tbe  loss 
of  ooouty  funds  oceasioued  by  tbe  fidlare  of  a  savings  bank,  wbich  was 
in  good  staBdiog  at  tbe  time  the  moneys  were  placed  there  on  deposit. 
r»rh  County  v.  WoUton,  S.  C.  xiL  607 ;  15  S.  C.  1. 

15.  Apprehension  of  Criminal — Obtmtg.  County  authorities  have  no 
power  to  offer  a  reward  for  the  apprehension  of  a  criminal ;  such  power 
is,  by  statute,  conferred  alone  on  the  goTernor.  Hawk  v.  Marion  County, 
Iowa,  vi.  522 ;  48  Iowa,  172.      Gommiuionert  t.  Bradford,  Ind.  xi.  806. 

16.  Pkyneian  —  Employment  by  Commistioner.  A  oontraot  of  em- 
ployment, made  by  a  single  eonnty  commissioner  with  a  physician  for 
professional  services  to  be  rendered  to  a  sick  paoper  entitled  to  relief 
from  the  county  of  snch  commissioner,  is  unauthorized  by  the  provisions 
of  e.  15,  Gen.  Stats.,  and  not  obligatory  upon  tbe  eonnty.  Bently  V. 
Oommiuionert,  Minn.  vL  624. 

17.  Powers  of  County  Commissioners.  County  commissioners  can 
only  exercise  such  powers  as  are  especially  granted  by  statute.  Sadler 
V.  Commissioners,  Nev.  x.  84  ;  15  Nev.  89. 

18.  Public  Funds  —  Appropriation  — '  No  Funds.  It  is  a  flagrant 
breach  of  trast  for  supervisors  to  borrow  funds  from  the  town  treasury, 
and  they  cannot  be  heard  to  deny  that  funds  were  in  the  treasury  to  meet 
an  appropriation.  School  Distriat  v.  Ed/wards,  Wis.  vii.  736 ;  46  Wis. 
150. 

19.  Opening  PuJUxe  Road —  DisquaUfifing  Commissionet,  The  own- 
ership of  lands  adjoining  a  proposed  public  road  will  not  disqualify  a 
commissioner  from  considering  a  petition  therefor.  Webster  v.  Commis- 
sioners, Aiinn.  ix.  815. 

20.  Redemption  firom  Tax  Sale  —  Deposit.  A  county  is  not  liable  fer 
tbe  money  paid  to  the  treasurer  thereof  for  the  redemption  of  lan^  sold 
for  delinquent  taxes.     Eaton  v.  Cass  Oowtty,  Neb.  xii.  21 ;  II  Nev.  229. 

21.  Removed  of  County  Seat.  Under  the  Constitution  and  laws  of 
Michigan  the  proposition  for  the  removal  of  a  county  seat  may  originate 
with  the  board  of  supervisors.  Bagot  v.  Supervisors,  Mich.  x.  146 ;  43 
Mich.  677. 

22.  Rewards  —  Money  stolen  from  Oonnly  TVeasury.  The  board  of 
supervisors  of  a  county  may  offer  and  pay  a  reward  for  the  recovery  of 
money  stolen  from  the  county  treasury.  Hawk  v.  Marion  County,  Iowa, 
vL522;  48  Iowa,  472. 

S3.  SheriJTs  Bagtenses.  A  county  is  not  liaUe  for  expenses  incurred 
by  the  sheriff  not  specifically  allowed  by  the  statute :  as  railroad  fare  and 
hotel  bills.     McDonald  v.  Supervisors,  Wis.  iv.  167 ;  41  Wis.  642. 

24.  Swamp  Lands  —  Compromising  Litigation.  A  county  possesses 
the  power  through  its  proper  officers  to  compromise  pending  litigation 
involving  the  title  to  its  swamp  lands.  Mills  County  v.  R.  R.  Co.  Iowa, 
TiL  176;  47  Iowa,  66. 

COURTS. 

1.  Judges'  Terms  —  Section  to  fiU  Vacancy.  The  Constitution  of 
South  Carolina  providw  that  a  chief  justice  and  two  associate  justices 
shall  be  elected  for  the  term  of  six  years,  to  be  so  classified  that  one  of 
the  justices  shall  go  out  of  office  every  two  years  ;  Held,  that  a  chief  jus- 
tice elected  to  supply  a  vacancy  caused  by  death  of  his  predecessor  was 
entitled  to  hold  the  office  only  for  the  remainder  of  the  term  of  stt(di 
predecessor,  and  not  for  tbe  full  term  of  six  years.  Simpson  v.  WiUard, 
a  C.  xi.  851 ;  14  &  C.  191. 

2.  Poliee  Oourts-.- Amendment  to  Constiiution.  A  police  court  is  a 
ooort  of  the  commonwealth  within  the  meaning  of  the  eighth  article  of 
aoMMbnent  to  the  Constitution.  GemmonweMh  v.  Hawkes,  Mass.  tL 
866;  128  Mass.  626. 
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8.  JUd.  —  Police  Jmtiees  —  Special  Ju$tiee*  —  Tenure  and  Authority. 
A  special  justice  of  a  police  coart  holds  his  office  by  the  like  appointment 
and  tenore  as  the  standing  jastice,  and  in  case  of  his  absence  or  disabil- 
ity, or  at  his  request,  may  hold  a  session  and  exercise  all  the  poyrers  of 
the  coort,  and  is  in  every  sense  a  judge  thereof.     Ibid. 

GOUBTS-MABTIAL. 

1.  JuriedieUon  —  Criminal  Offence —  THaL  The  act  of  a  soldier  on 
guard  shooting  at  a  prisoner  in  a  federal  jail  is  a  breach  of  military  disci- 
pline.    £x  parte  Maton,  S.  C.  U.  S.  x\\.  193 ;  105  U.  S.  696. 

2.  Ibid.  —  Bntitted  Idan  —  Terminaticn  of  Bnlittment  during  Tried, 
Where  proceedings  against  an  enluted  man  of  the  United  States  army 
have  been  instituted  before  a  coort-martial  while  he  was  clearly  within 
the  jurisdiction  of  the  military  authority,  the  jurisdiction  of  that  court 
does  not  expire  at  the  end  of  the  prisoner's  term  of  enlistment,  but  con- 
tinues for  all  the  purposes  of  the  trial,  judgment,  and  execution.  Bar- 
rett  V.  Hopkins,  U.  S.  C.  C.  xii.  65. 

3.  llnd.  —  Inquiry  into  by  Civil  Oourtt.  Upon  the  application  of  any 
party  aggrieved  by  its  judgment,  the  jurisdiction  of  a  general  court-mar- 
tial may  be  inquired  into  by  the  civil  courts.     Ibid. 

4.  Valid  Judgment.  Where  a  court-martial  finds  the  accused  guilty 
of  the  specifications  but  not  guilty  of  the  charges,  it  is  equivalent  to  an 
acquittal.     State  y.  Plume,  N.  J.  ziv.  24  ;  15  Vroom,  362. 

5.  Military  Law  — Act  of  1863,  §  30—  Discipline—  Orimee.  Sec- 
tion 30  of  the  Act  of  1863  was  not  enacted  ulone  to  insure  military  order 
and  discipline ;  but  also  for  the  punishment  of  crimes  committed  by  sol- 
diers against  citizens.  Coleman  v.  State,  S.  C.  U.  S.  viii.  321 ;  97  U.  S. 
507. 

6.  Sentence  —  Collateral  Attack.  The  sentence  of  a  court-martial  can- 
not be  assailed  collaterally.     Keyet  v.  U.  S.,  S.  C.  U.  S.  xvii.  193. 

7.  3id.  —  JSxeetsive  Sentence  —  Imprisonment  —  Military  Penalties. 
The  addition  of  military  penalties  to  a  full  term  of  imprisonment  as  de- 
clared by  the  civil  authorities,  for  an  offence,  will  not  make  the  sentence 
of  the  court-martial  excessive.  JBe  parte  Mason,  S.  C.  U.  S.  xiv.  198 ; 
105  U.  S.  696. 

COVENANT. 

1.  "  Assign  "  —  Lessee  —  Restriction  against  Trade.  The  lessee  of  a 
grtmtor  is  an  "  assign  "  who  may  enforce  a  covenant  against  carrying  on 
a  certain  trade.     Taite  v.  Gosling,  Chan.  Div.  vii.  704. 

2.  Liability  of  Devisee  —  Statute.  In  the  absence  of  a  statute  regulat- 
ing the  subject,  a  devisee  is  not  liable  on  the  covenants  of  the  testator. 
Sauer  v.  Griffin,  Mo.  vi.  625 

8.  Distinct  Covenants.  Where  there  is  an  agreement,  first,  a  cove- 
nant to  pay,  and,  second,  a  covenant  to  refer,  the  covenants  are  distinct 
and  collateral.  Dawson  v.  Lord  Otho  Fitzgerald,  Exch.  Div.  ii.  455  ;  1 
Exch.  Div.  257. 

4.  For  Enjoyment  —  Breach  —  Easement  exercised.  A  covenant  for 
enjoyment  is  broken  by  an  entry  under  an  easement.  Butt  v.  Eijffe,  Ky. 
z.  561. 

5.  Ibid.  —  Outstanding  Sight.  Inability  of  the  grantee  to  obtain  pos- 
session by  reason  of  an  outstanding  right  or  title  is  a  breadi  of  the  cove- 
nant of  quiet  enjoyment.     Frltx  v.  Pusey,  Minn.  xvii.  755. 

6.  "  Grant,  Bargain,  and  Sell"  —  Breach.  A  breach  cannot  be  al- 
leged npon  the  condemnation  of  land.     Ake  v.  Mason,  Penn.  xiv.  758. 

7.  Incumbrances.  An  incumbrance  includes  any  right  or  interest  in 
land  which  may  subsist  in  third  persons  to  the  diminution  of  the  value  of 
tl*e  1  ind,  but  consistent  with  the  passing  of  the  fee  by  the  conveya&M. 
Fritz  V.  Piisey,  Minn.  xvii.  755. 
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8.  Rid.  —  A  covenant  against  incumbranoes  is  a  covenant  in  prasetUi. 
Barlow  v.  Bank,  N.  Y.  i.  141 ;  63  N.  Y.  899. 

9.  Rid,  —  Ml  Jncumbranee$  except  a  Certain  Mortgage.  A  deed  with 
a  covenant  against  all  incumbranoes  except  a  certain  mortgage  conveys 
the  equity  of  redemption  only,  and  a  further  covenant  of  warranty  covers 
only  what  was  conveyed.     Shafer  v.  Witeman,  Mich.  lii.  730. 

10.  Ibid.  —  Breach  —  Damage  —  Sueceuive  BreacfiM.  A  right  of  ac- 
tion for  breach  of  covenant  against  incambrances  accrues  when  substan- 
tial damage  is  suffered ;  and  there  may  be  successive  breaches  whereby 
damage  is  suffered.    Poit  v.  Can^Hiu,  Mich.  ix.  144;  42  Mich.  90. 

11.  Rid.  —  Tax.  A  general  covenant  against  incumbrances  will  not 
apply  to  a  tax  levied  after  the  covenant  was  made.  Barlow  v.  Bank,  N. 
Y.  L  141 :  63  N.  Y.  399. 

12.  Againtt  Judgment  for  Dejiciency.  A  covenant  by  the  grantee  of 
an  equity  of  redemption  against  a  deficiency  judement  will  support  an  ao- 
tioD  for  such  judgment  recovered.     Barjidd  v.  Marke,  CaL  xii.  264. 

13.  Landt  affected.  A  covenant  in  a  deed  of  conveyance  is  to  be  read 
in  connection  with  the  terms  of  the  deed,  and  must  be  confined  to  the 
obvious  scope  and  extent  of  the  deed,  and  the  lands  thereby  conveyed. 
HaU  V.  Scoit  County,  D.  S.'  C.  C.  xiL  101. 

14.  Cff  Letsee  —  To  improve  —  Bight  to  renew  —  Limitation.  A 
covenant  of  a  lessee  to  make  improvements  within  the  original  term, 
there  being  an  option  to  renew,  must  be  performed  before  the  expiration 
of  the  original  term.     PoUman  v.  Morgester,  Peun.  xiiL  768. 

15.  Against  Liability  —  Aijaimt  Damage  —  Action.  In  covenant 
against  damage  because  of  liability  such  damage  must  be  proved.  Grie- 
mtd  V.  Selledc,  Wis.  xv.  735. 

16.  Pariiet.  To  enable  a  covenant  to  run  with  the  land  so  as  to  give 
the  assignee  its  benefits,  the  covenantee  must  be  the  owner  of  the  land 
to  which  the  covenant  relates ;  but  the  covenantor  may  be  a  person  in 
privity  of  estate  with  the  covenantee  or  a  stranger.  SItaber  v.  Sl  Paul 
Water  Co.  Miun.  xv.  339  ;  30  Minn.  179. 

17.  Pertonal  Covenant  —  Contract  by  Committee.  Where  certain 
persons,  a  committee  to  disburse  a  certain  fund,  covenant  under  their 
hands  and  seals,  though  they  describe  themselves  in  the  body  of  the  con- 
tract as  a  committee  and  add  the  word  "  committee  "  to  their  signatures 
thereto,  they  are  personally  liable.  Ulam  v.  Boyd,  Peun.  vii.  408 ; 
87  Penn.  St.  477. 

18.  Rid.  — Flowing  Lamd.  A  release  of  damages  for  flowing  land  in 
the  future,  not  under  seal,  will  not  bind  the  land;  it  is  a  personal  cove- 
nant.     CoU>  V.  Fither,  Mass.  iii.  295;  121  Mass.  169. 

19.  Rid. — Future  Protection.  A  covenant  does  not  run  with  the  land 
when  its  whole  force  is  tlpeut  in  giving  assurance  against  something 
which  immediately  affects  the  title  and  causes  present  damage.  Poet  v. 
Oampau,  Mich.  ix.  144  ;  42  Mich.  90. 

20.  Ibid.  •— Against  JneumbroHcee.  A  covenant  against  incumbrances 
is  a  personal  covenant  and  does  not  run  with  the  land.  lidler  v.  JiBett, 
D.  S.  C.  C.  ix.  867. 

21.  Rid.  —  Seisin.  A  covenant  of  good  right  to  convey  is  a  per- 
sonal covenant;  it  does  not  run  with  the  land.  Peters  v.  Bowman,  S.  C. 
U.  S.  viii  161 ;  98  U.  S.  56. 

22.  Real  Omenant  —  "  Assigns."  A  restrictive  covenant  will  not  pass 
to  grantees  when  their  deeds  contain  no  reference  to  it.  Benals  v.  Cbw 
Ksiaw,  Cu  of  Appeal,  viiL  607. 

23.  Rid.  —  Rid.  A  covenant  runs  with  the  land  when  either  the 
liability  to  perform  it  (t.  «.  its  burden)  or  the  right  to  take  advantage  of 
it  (t.  e.  its  benefit)  passes  to  the  grantee  of  the  land.  Shaber  v.  Water 
Oo.  Minn.  xv.  889 ;  80  Minn.  179. 
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24.  Ibid.  —  Damage!  StipuJUUed.  A  covenaDt  not  to  bufld  en  prom- 
ises adjoining  grantor's  land,  with  a  further  coveoant  to  paj  for  a  Itreach 
a  8tip«ilated  sum  as  damages,  may  be  enforced  by  injancticm  by  the  sao- 
aeaior  in  title  of  the  grantor.  The  covenant  is  absolute  ;  the  stipulated 
damages  are  not  a  substitute  for  non-obeervauoe.  Am.  Oo.  t.  hu.  €h.  N. 
Y.  xiH.  251 ;  87  N.  Y.  400. 

25.  Ibid.  —  RigtU  of  Way  —  Railroad  Depot.  A  oovenant  in  a  deed 
lor  the  right  of  way  to  a  railroad  company  to  locate  and  build  a  depot 
thereon  for  the  benefit  of  the  grantor  and  bis  assigns,  and  to  be  used  for 
the  general  purposes  of  the  railroad  company,  runs  with  the  land.  B. 
B.  Co.  V.  Reeve*,  Ga.  x.  361 ;  64  6a.  492. 

26.  Ibid.  —  Title.  A  covenant  of  title  runs  with  the  land.  HaU  t. 
Scott  Countt/,  U.  S.  C.  C.  xiL  101. 

27.  Of  Seitin  —  Riffht  of  Defendant  to  appeew  vpon  Aueeanent  of 
Deunaffet.  In  an  action  for  breach  of  the  covenant  of  seisin,  die  defend- 
ant may,  without  answer,  appear  upon  the  assessment  of  damages  by  the 
jury,  and  contest  the  same.     Barlell  v.  Dratmidorf  Wis.  xv.  411. 

28.  JbitL  —  Breach.  The  covenant  of  seisin  is  broken,  if  at  all,  as 
soon  as  the  deed  is  executed.  Kimball  v.  Bryant,  Minn.  vii.  785 ;  Sft 
Minn.  496. 

29.  Rule  of  Damages.  In  actions  for  breach  of  covenant  of  seisin  the 
grantee  may  recover  such  fractional  part  of  the  whole  consideration  paid 
as  the  value  at  the  time  of  the  purchase  of  the  piece  to  which  the  title 
fails  bears  to  the  whole  purchase  price.  Bartell  v.  Brmm$dorf,  Wis.  xv. 
411. 

80.  Separate  Covenant  —  Joint  or  Several  Action,  Although  the  words 
of  a  covenant  import,  prima  facie,  a  joint  covenant,  yet  if  the  covenan- 
tees have  separate  interests  in  the  subjeotrmatter  each  may  have  a  sepa- 
rate cause  of  action.  TAeberath  v.  CelUiloid  Manufaeturing  Oo.  U.  S.  C. 
G.  X.  326. 

31.  Ibid. —  Ibid.  —  Releate.  Covenants  can  be  enforced  by  the  re- 
maining licensees  of  the  exclusive  right  to  use  a  patented  article  when 
thej  are  not  stated  to  be  joint  or  several,  after  the  licensor  has  accepted 
the  surrender  of,  and  has  released  some  of  the  licensees,  and  the  latter 
need  not  be  joined.     Ibid. 

32.  Ibid.  —  To  pay  Taxet.  A  covenant  to  pay  taxes  in  a  oontraet  for 
land  is  separable  ;  it  does  not  merge  by  the  conveyance.  Sage  v.  Trua- 
low,  N.  Y.  xi.  168  ;  88  N.  Y. 

88.  Sheriff's  Deed,  or  Quitclaim,  before  Breach.  A  sheriff's  deed,  or 
a  deed  of  quitclaim,  will  carry  the  covenant  of  warranty,  before  its 
breach,  to  the  grantee.  Petvre  v.  Bowman,  S.  C.  U.  S.  ^dil.  161 ;  98 
U.  S.  66. 

84.  Trustee  —  Liability.  A  trustee  may  lii&it  his  liability.  Glenn  v. 
AUisan,  Md.  xiv.  210;  58  Md.  527. 

85.  User  of  Land — Building — Private  Residence  —  Home  for  Or- 
phans, The  erection  of  a  house  fw  a  home  for  a  great  number  of  orphan 
children  is  a  breach  of  a  covenant  restricting  the  erection  and  use  of  the 
land  to  buildings  as  and  for  private  residences  only,  and  not  for  any  pur- 
pose of  trade.  German  v.  Chapman,  Ct.  of  Appeal,  v.  287 ;  26  Week. 
Rep.  No.  10. 

36.  Warranty  —  Breach  —  Subsequent  Grantee,  A  subsequent  grantee 
may  sue  the  warrantor  in  the  name  of  the  holder  for  a  breach.  Peters  v. 
Bowman,  8.  C.  U.  S.  viii.  161 ;  98  U.  8.  56. 

37.  Ibid.  —  Title  —  Unpaid  Judgment.  An  action  will  lie  for  breach 
of  warranty  of  title  to  personal  property,  though  the  vendee  has  not  paid 
a  judgment  against  him  for  conversion.  Mersey  v.  Long,  xv.  212 ;  89 
Minn.  114. 

38.  General    Warranty  —  Outstanding   Title.    A  mere    outstanding 
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parsmonnt  title  does  not  consdtate  a  breach  of  a  oovenant  of  general 
wwranty.     ScM  r.  KirkmdaU,  IlL  vi  392 ;  88  III.  465. 

89.  Of  Wife  in  EhubtmtCt  Deed —  Validity.  A  wife's  covenant  in  her 
hnaband's  de«d  is  a  mere  nollity.  Kiteheli  v.  MudgeU,  Mich.  vi.  485 ; 
37  Mich.  81. 

ORBDITOB'S  BILL. 

1.  Action  hy  Amgnee  in  Bankruptcy  —  Bankrupt  a$  Parly  Defendant 
—  Dismissing  Bill  —  Costs.  In  an  action  to  set  aside  a  deed  of  oonvey- 
ance  as  fraudulent  in  respect  to  creditors,  brought  bj  an  assignee  in 
bankruptcy,  the  bankrupt  is  not  a  necessary  party,  and  the  bill  as  to  him 
should  be  dismissed  with  oosts.     Benton  t.  Allen,  U.  S.  C.  C.  x.  6. 

2.  Assignment  of  Life  Policy  —  Insolvency  —  Premiums  —  Statute. 
Under  the  lUinois  statute  which  empowers  a  married  woman  in  her  own 
name,  or  in  the  name  of  a  third  person,  to  insure  her  husband's  life  for 
her  sole  benefit,  the  husband  can  assign  his  polii^  of  life  insurance  to  his 
wife,  and  the  creditors  can  claim  only  the  amount  of  the  premiums  paid 
during  his  insolvency,  which  are  not  barred  by  the  statute  of  limitations. 
Cole  V.  Marpk,  111.  xi.  91 ;  98  111.  68. 

8.  Burden  of  Proof  of  Fraud  —  WeiyAt  of  Evidence.  In  an  action  to 
set  aside  a  deed  of  conveyance  as  fraudulent  in  respect  to  creditors,  the 
burden  of  proof  of  the  fraud  is  on  complainant,  and  most  ovMt»me  the 
sworn  answer  of  respondent.     Benton  v.  Allen,  U.  S.  C.  C.  x.  6. 

4.  Deceased  Debtor.  The  creditor  of  a  deceased  person  has  a  right  to 
go  into  a  court  of  equity  for  a  discovery  of  assets  and  the  payment  of  his 
debt.     JoAnson  v.  Powers,  U.  S.  C.  C.  xiv.  514. 

5.  Debt  of  Gorporation  —  Unpaid  Subscriptions.  A  creditor's  bill  to 
reach  unpaid  subscriptions  for  the  debt  of  the  corporation  cannot  be 
maintained  until  the  remedy  at  law  is  exhausted.  Walser  v.  SsUgman, 
V.  S.  C  C.  xiv.  425. 

6.  Equity  of  Wife —  Wife's  Property.  Although  tlie  husband  may 
practise  a  fraud  upon  the  wife  by  investing  her  means  in  his  own  name, 
the  equity  of  the  creditors  is  superior  to  that  of  Uie  wife.  DutUnga  v. 
Salmons,  Ky.  xiii.  47. 

7.  Badges  of  Fraud.  The  following  circumstances  in  a  creditor's  suit 
are  not  Imdges  of  fraud:  1.  That  the  grantor  did  not  convey  all  his 
property.  2.  That  there  was  no  schedule  of  debts  secured  nor  inventory 
of  property  conveyed.  &  That  creditors  were  required  to  accept  a  con- 
veyance for  their  l>enefit  within  thirty  days.  4.  That  the  trustee  was 
empowered  to  continue  the  business  of  the  debtor.  5.  That  the  trustee 
made  no  inventory  of  the  goods.  Williams  v.  Lord,  Ya.  xi.  759 ;  75 
Va.  390. 

8.  Oram  U  Third  Party — Parties  to  Sill.  Where  a  porttoo  of  the 
Und  is  sold  to  a  third  party,  the  latter  must  be  made  a  party  to  a  cred- 
itor's bill  in  order  to  foreclose  his  rights.  Jones  v.  WilsoTi,  Ala.  xiv.  716 ; 
69  Ala.  400. 

9.  Injunction — Property.  An  injunction  will  not  be  granted  unless 
property  is  shown.     Sank  t.  Gage,  III.  ii.  289. 

10.  Proceeding  to  Judgment  and  Execution,  when  waivetL  Where  the 
debt  and  insolvency  of  the  defendants  are  admitted  by  the  answer,  to- 
gether with  all  the  other  material  allegati(»s  of  the  bill,  except  that  of 
fraud,  the  complainants  will  not  be  required  to  proceed  to  judgment  M>d 
return  of  nulla  bona  before  exhibiting  a  creditor's  bill.  Orr  v.  Moore, 
Tex.  XV.  849. 

11.  Laches  —  Stockholders — Pvtreiiaser.  Laches  on  the  part  of  stock- 
holders whose  company  have  rescinded  a  conveyance  of  lands  is  a  good 
defence  to  a  creditor's  suit  by  them  in  favor  of  an  innocent  purchaser. 
Sandermm  v.  Iron  and  Nml  Co.  Ohio,  viiL  507. 
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12.  Lands  of  Wife  —  Apparent  Ownenhip.  A  creditor's  bill  will 
reach  lands  of  the  wife,  subsequently  conveyed  to  her,  to  which  her  hus- 
band has  been  allowed  to  take  title,  and  to  contract  debts  upon  the  credit 
of  ownership.     Bank  v.  HamiUon,  N.  J.  xii.  596;  7  Stow.  158. 

13.  Lien  —  Bankruptcy,  An  adjudication  in  baukruptey  is  a  substi- 
tution for  judgments  of  creditors,  and  a  creditor's  bill  may  be  brought 
upon  such  adjudication.  Barker  v.  Barker't  As$ignee,  U.  S.  C.  C.  2 
Am.  L.  T.  R.  886. 

14.  Parties  —  £xeeution  Lien*.  The  claimants  of  fees,  indorsed  on 
the  execution,  are  not  necessary  parties.     Ball  v.  Jamet,  Va.  xii.  447. 

15.  Heirs  as  Parties.  Jn  a  creditor's  suit  to  reach  land  alleged  to 
have  been  fraudulently  conveyed,  the  heirs  of  the  vendor  are  not  neces- 
sary parties.     Ibid. 

16.  Filing  Petition  to  be  made  Party  —  Effect.  The  mere  fUing  of  a 
petition  to  be  admitted  a  party  to  a  pending  suit  does  not  />«r  se  make 
the  petitioner  a  party.     Ins.  Co.  v.  Maury,  Va.  xii.  510;  75  Va.  508. 

17.  Purchaser  with  Notice  from  Bona  Fide  Purchaser.  A  purchaser, 
with  notice  of  equities,  from  a  purchaser  without  notice,  may  shelter  him- 
self  under  the  latter's  title.      Williams  v.  Lord,  Va.  xi.  759 ;  76  Va.  390. 

18.  Remedy  at  Law  —  Eq^tity  Jurisdiction.  It  is  not  necessary,  since 
the  revision  of  the  law  in  1 849,  that  a  judgment  creditor  shall  exhaust 
his  remedies  at  law  before  going  into  equity  to  subject  the  lands  of  hu 
debtor  or  his  fraudulent  alienees  to  satisfy  his  judgment.  Code  of  1873, 
c  182,  §§  6,  9.     Price  v.  Thrash,  vii.  348;  30  Gratt.  515. 

19.  Securing  Wife,  In  a  creditor's  bill  a  wife  is  entitled  to  be  se- 
cured to  the  full  amount  advanced  and  assumed  by  her  upon  the  prop- 
erty sought  to  be  recovered.     Davis  v.  Leopold,  N.  Y.  x.  747 ;  21  Hun. 

20.  Against  Surety —  Co-Sureties  a*  Parties.  In  a  creditor's  suit,  to 
reach  (be  land  of  a  surety  alleged  to  have  been  fraudulently  conveyed  by 
him,  the  co-sureties,  although  not  necessary  parties  to  the  question  on 
the  deed,  should  be  brought  before  the  court  before  final  decree.  Hall  v. 
James,  Va.  xii.  447. 

21.  Trust  Property.  The  jurisdiction  of  the  court  of  chancery  in 
reaching  property  of  a  judgment  debtor  does  not  extend  to  trust  prop- 
erty not  proceeding  from  him.  LippineoU  y.  Evans,  N,  J.  xiv.  661 ;  8 
Stow.  553. 

22.  Value  or  VaUdily  of  Patents.  It  is  not  a  sufiicient  objection  to  a 
creditor's  bill  to  reach  certain  patents,  that  the  patents  are  not  valid  and 
of  no  value.     GiUett  v.  Bate,  N.  Y.  xii.  630. 

See  FBA.UDCLENT   CONVEYAMCBS. 

CRIMINAL  CONVERSATION. 

Divorce  granted.  The  action  may  be  maintained  by  the  husband  after 
a  decree  of  divorce  procured  by  the  wife.  Wood  r.  Matthews,  Iowa,  viiL 
148;  47  Iowa,  409. 

CROWN  AND  SUBJECT. 

1.  Moneys  received  under  Treaty.  A  petition  of  right  will  not  lie  for 
a  portion  of  moneys  received  by  a  sovereign,  under  a  treaty,  "  on  ac- 
count of  debts  due  his  subjects  by  subjects  of  the  foreign  government." 
Rustomjee  v.  The  Queen,  Cb  of  Appeal,  ii.  569,  S  C.  iii.  426;  25  Week. 
Sep.  333. 

2.  To  restore  Officer  dismissed.  No  proceeding  will  lie  to  restore  a 
wrongfully  dismissed  officer  of  the  army  or  navy  in  the  British  service. 
In  re  Tufnel,  Vice  Chan.  Ct.  iii.  6 ;  3  Chan.  Div.  164. 

CUSTOMS. 
1.  Appeal  not  determined —  Statute  of  Limitations.    Under  the  act  of 
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Congress  declaring  that  no  suit  shall  be  bronght  to  reoover  an  excess  of 
dnties  paid  nntil  after  the  appeal  to  the  secretary  of  the  treasury  has 
been  left  undecided  for  ninety  days,  the  option  of  the  importer  to  sae 
cannot  be  turned  into  an  accrued  right,  the  failure  to  pursue  which  will 
start  the  running  of  the  statute  of  limitations.  Arruon  t.  JIfurphy,  S>  C. 
U.  S.  xvi.  769. 

2.  Appraiser'*  Testimony.  In  a  suit  against  the  collector  for  illegally 
exacting  duties  upon  imported  goods  the  merchant  appraiser  will  not  he 
permitted  to  testify  in  contradiction  of  the  report  which  he  made  to  the 
collector.     Oelbermann  v.  Merritt,  U.  S.  C.  C.  xvii.  265. 

3.  Commercial  Designation  —  Materials.  The  commercial  designa- 
tion of  articles  and  not  the  materials  composing  them  control  in  constru- 
ing revenue  laws.     May  v.  Simmons,  TJ.  S.  G.  C.  xi.  116. 

4.  Conversion  by  Officer.  The  fact  that  there  was  no  intent  on  the 
part  of  the  sender  or  receiver  of  goods  to  defraud  the  United  States  of 
the  duty  does  not  render  the  customs  ofBoer  liable  to  an  action  for  mak- 
ing the  seizure.  Cotzhausen  t.  Nazro,  S.  C.  U.  S.  xv.  577 ;  S.  C.  viiL 
645  ;  107  D.  S.  215. 

5.  Decision  of  CoU-eetor.  The  decision  of  the  collector  at  the  port  of 
importation  and  entry  of  merchandise  as  to  the  rate  and  amount  of  duty 
thereon  is  final  and  conclusive  against  the  importer,  unless  the  latter 
duly  appeal  from  such  decision  to  the  secretary  of  the  treasury.  United 
States  V.  Cobb,  U.  S.  C.  C.  xiii.  647. 

6.  Drawback  —  Failure  of  Publie  Officer  to  declare  Rules.  The 
court  of  claims  has  jurisdiction  of  a  suit  to  recover  a  drawback  upon  arti- 
cles manufactured  from  imported  materials,  though  the  secretary  of  the 
treasury  has  failed  to  carry  out  the  law.  Campbell  t.  V.  S.,  S.  C.  U.  S. 
xvi.  417. 

7.  Duties  —  Attowanee  —  Fruit,  R.  S.  §  2504,  Schedule  M.  The 
words  "  quantity "  and  "  whole  quantity,"  in  R.  S.  §  2504,  schedule  M., 
refer  to  the  whole  amount  of  fruit  imported,  and  not  to  the  amount  in 
each  package ;  therefore  before  any  allowance  for  loss  can  be  made  the 
loss  must  equal  twenty-five  per  cent,  of  the  amount  shipped.  Scatter- 
good  V.  Sutton,  U.  S.  C.  C.  ix.  708. 

8.  Ibid.  —  Illegal  Duties  —  Suit  by  Owners.  An  action  to  recover 
illegal  duties  paid  by  persons  authorized  to  withdraw  the  goods  may  be 
brought  by  the  owners.     Simpson  v.  ScheU,  N.  Y.  xiv.  715. 

9.  Ibid.  —  Duty  on  Danish  Sugars  —  Hawaiian  Treaty.  Plaintiffs 
imported  sugars  from  the  dominions  of  the  king  of  Denmark.  The  col- 
lector exacted  dnties  according  to  the  tariff  acts.  The  treaty  with  Den- 
mark provides  that  no  higher  or  other  duties  shall  be  imposed  on  the 
importation  of  any  article  the  produce  of  the  dominion  of  the  king  of 
Dmimark  than  shall  be  payable  on  like  articles  the  produce  of  any  other 
country.  By  treaty  and  act  of  Congress  sugars  the  produce  of  the  Ha- 
waiian Islands  are  admitted  free  of  dnty.  In  an  action  to  recover  back 
the  duties  exacted ;  Held,  that  the  collector  was  right  in  exacting  the  du- 
ties.    Bartram  v.  Robertson,  U.  S.  C.  C.  xv.  165. 

10.  Exempt  Articles  —  Personal  Property.  What  wearing  apparel 
and  other  personal  effects  (not  merchandise)  are  exempt  from  daty.  See 
Attor  V.  Merritt,  S.  C.  U.  S.  xvii.  641. 

11.  3id.  —  Meemption  by  Specific  Same.  The  designation  of  an 
article  by  a  specific  name  for  exemption  excludes  it  from  the  operation 
of  general  words  imposing  dnties  in  the  same  act.  7hng  Duck  Chung  v. 
Kaiy,  U.  S.  C.  C.  vii.  741. 

12.  Forftiiurt*  —  Several  Lite  Items  —  Undervaluation  of  Certain 
Jtemt — Percentage  of  Whole  Valuation.  Where  an  invoice  of  gooda 
comprises  several  items  of  the  same  kind,  and  one  or  more  items  are 
loond  to  be  undervalued,  the  penal  dnty  provided  by  the  second  secdoD 
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ot  the  Act  <rf  March  8,  1877,  will  be  imposed  apon  all  the  items  of  the 
same  kind  if  the  appraised  value  exceeds  bj  ten  per  cent,  tlie  aggregate 
entered  value  of  sudb  items.  Sekmieder  v.  Bamejf,  \3.  S.  C.  C.  ix.  466 ; 
19  Blatch.  148. 

13.  FraudvlerU  JhletU  —  Bwdtn  of  Proof.  The  presumption  of  fraud- 
ulent intent  arising  from  the  wilful  violation  of  law  throws  upon  the 
claimant  the  burden  of  proving  the  absence  of  such  intent  in  fact.  U.  & 
V.  Nine  Thtnis,  U.  S.  C.  C.  vL  613. 

14.  Decay  of  Green  Fruit —  "  WAi^  Quantitjf."  la  the  proriuon  ia 
the  Revised  Statutes  for  an  allowance  for  loss  by  decay  of  green  fruit  in 
transit  from  a  foreign  port,  the  words  "  the  whc^  quantity  "  refer  not  to 
aa  entire  entry  iu  the  custom-house,  but  to  the  merchandise  shipped  by 
one  consignor  from  one  place  and  to  the  particular  kind  of  fruit  daoi- 
aged.     Pke^$  V.  Merritt,  U.  S.  C.  C.  xv.  855. 

Id.  JtUere*t  —  Judgment  affirmed  againit  Collector.  Interest  wHl  be 
allowed  upon  afi&rmance  of  a  judgment  oarried  up  by  the  collector. 
Cochran  v.  ScheU;  ScheU  v.  Cochran,  S.  C.  U.  S.  xvi.  386, 

16.  Final  Judgment — §  989,  Rev.  Stat.  In  such  a  case,  the  "final 
judgment "  intended  by  §  989  of  the  Revised  Statutes  is  the  judgment  as 
it  stands  after  its  affirmance  by  this  court,  and  after  the  court  below  has 
rendered  such  judgment  as  the  mandate  of  this  court  requires.     Ibid. 

17.  Invoice  and  Entered  Valve  and  Weight.  In  such  cases  the  iit- 
voice  and  entered  value  and  weight,  in  absence  of  other  evidence,  will,  as 
against  the  importer,  be  taken  to  be  correct ;  and  the  law  imposing  such 
duty  is  a  sufficient  assessment  United  StaU$  v.  Cobb,  U.  S.  C.  C.  xiiL 
647. 

18.  Like  Kind  and  Description  of  Goodi  —  Different  Tnxde  Hamet. 
Where  goods  vary  so  much  in  their  characteristics  as  to  be  known  in  the 
trade  by  different  names,  they  are  not  to  be  ocmsidered  as  of  the  same 
kind  and  description  within  the  meaning  of  art.  488  of  the  Treasury  R^- 
ulations.     Sckmiedtr  t.  Barney,  U.  S.  C.  G.  ix.  466 ;  19  Blatch.  148. 

19.  Article*  hg  Mail — Berne  Postal  Treaty.  Dutiable  goods  cannot 
lawfully  be  imported  in  the  foreign  mail  under  the  International  Postal 
Treaty  of  Berne,  of  October  9,  1874.  Cotzhausen  v.  Nazro,  S.  C.  U.  S. 
XV.  577;  107U.  S.  215. 

20.  "  Professional  Productions  "  —  Copies  of  Antique  Statues  —  B.  & 
§  2504,  Sc.  M.  Copies  by  modem  arUsts  of  antique  statues  are  "  pro- 
fessional productions  of  a  statuary  or  sculptor."  Fit*  v.  Fuban,  U.  S. 
C.  C.  xiv.  741. 

31.  Due  Protest.  Illegal  duties  demanded  and  paid  prior  to  SOth 
June,  1864,  can  be  recovered  from  the  collector  in  an  action  at  law, 
provided  a  protest  be  made  in  writing,  and  signed  by  the  claimant,  at  or 
before  the  payment  of  the  duties,  and  which  shall  set  forth  distinctly  and 
specifioallv  the  grounds  of  objection  to  the  payment.  Barney  v.  Wat»on, 
S.  C  U.  S.  ii.  307  ;  92  U.  S.  449. 

22.  Ibid.  —  I^ure  Importations —  Change  of  Firm.  A  notice  of 
protest  as  to  future  similar  importations  will  cover  the  goods  of  the  new 
firm.     Herman  v.  ScheO,  U.  S.  C.  C.  xviL  102. 

28.  Beeovery  of  Duties  jMid.  An  importer,  after  protest  and  appeal, 
may  pay  the  duty  in  order  to  obtain  possessiiMi  of  the  goods,  and  Uiere- 
after  may  sue  to  recover  the  illegal  demand.  United  Stales  v.  Scble- 
singer,  U.  S.  C.  C.  xv.  197. 

24.  Sago  —  Starch  —  Mcroseopie  Test.  Tong  Duck  Chung  v.  Kelly, 
U.  S.  C.  C.  vii.  741. 

25.  Speeifle  Name—  General  Name.  Where  an  article  has  been  des- 
ignated by  its  specific  name  and  a  duty  has  been  imposed  on  it  by  audi 
name,  general  terms  in  a  later  act,  or  other  parts  of  the  same  act,  al- 
though sufficiently  broad  to  comprrtend  such  article,  are  not  applioaUe 
to  it.     Victor  v.  Arthur,  U.  S.  C.  C.  xvii.  860. 
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26.  Ditty  on  "  Silh-Plailed  Gloves,"  or  "  PaUnl  Glovot"  —  SlatutM 
eomtrued.    Arthur  v.  Unkart,  S.  C.  U.  S.  t.  613  ;  96  U.  S.  118. 

27.  Suit  for  DuU*$  ^  J)efent».  Wh«re  the  United  States  sues  for 
dotie*  after  ddivery  ol  the  goods,  the  importer  may,  under  §  2931,  ReT. 
Stat.,  show  in  defeooa  that  the  dudes  charged  were  illegal.  United 
Statu  V.  SehUnngw,  U.  S.  C.  C.  xv.  197. 

28.  Illegal  Ad  of  Unloading  —  SnowUdge  of  Muter  or  Oumr.  A 
sammarj  proceeding  to  recover  a  penalty  under  S  2873,  for  an  illegal  act 
of  unloading  without  a  permit,  will  not  lie  against  a  vessel  used  as  a  com^ 
mon  carrier,  when  neither  the  owner  nor  the  master  was  privy  thereto. 
U.  S.  V.  Steamship  Saratoga,  U-  S.  C.  C.  it.  390. 

29.  Ad  Valorem  —  Non-Appraisement.  The  importer  of  goods  sub- 
ject to  duty  based  on  the  weight  and  value  thereof  is  liable  for  such 
duty,  even  though  such  goods  were  not  appraised  nor  weighed  at  the  cus- 
torn  bouse  where  they  were  entered,  and  though  tlie  collector  did  not 
assess  the  duUes.     United  States  v.  Cobb,  U.  3.  C  C.  xiiL  647. 

CRIMINAL  LAW. 

ABBTTOBS. 

Principals.  All  persons  present  and  aiding  and  abetting  the  commis- 
sion of  a  felony  are  principals.     State  v.  Blachnan,  La.  xvii.  684. 

ABORTION. 

1.  At  Common  Law.  At  common  law  it  is  not  s  punishable  offeace 
to  produce,  with  the  consent  of  the  mother,  an  abortion  prior  to  the  time 
when  she  becomes  quick  with  child.  Mitchell  v.  Commonwealth,  Ky.  ix. 
211;  78Ky.  219. 

2.  Accomplice.  A  pregnant  woman  who  voluntarily  takes  a  drug  or 
medicine  administered  to  her.  to  produce  an  abortion  is  not  an  accom- 
plice in  the  crimef  of  the  person  administering  it.  Slate  v.  Hger,  N.  J. 
V.  505 ;  10  Vroom,  598. 

3.  Necessity  of  Instrument.  Under  the  statute  the  proseontion,  to  se- 
cure a  conviction,  need  not  show  that  the  use  of  the  instroment  was  not 
necessary  to  save  the  life  of  the  mother  or  the  child.  Bradford  t.  People, 
N.  Y.  ix.  486;  20  Hun,  309. 

4.  Sale  of  Preventions.  The  sale  of  instruments  to  prevent  concep- 
tion is  not  prohibited  by  the  common  law  or  by  statute.  Oomimmweakh 
V.  Leigh,  Penn.  xL  786. 

ADULTERATION  OP  FOOD. 

"Patent"  Butter  or  Cheese.  Under  the  statute  (§  7090,  Bev.  Stat) 
providing  for  the  punishment  of  persons  selling  "patent"  batter  or 
cheese,  the  fact  that  the  article  sold  was  manufactured  osdar  letters  patr 
ent  is  not  a  defence.    Palmer  v.  Slate,  Ohio,  xvi.  244. 

ADULTERY. 

1.  "  Living  in  Adultery."  Repeated  adulterous  meetings  at  any  given 
place  or  places  is  a  "  living  in  adultery.*  Parks  v.  SiaSe,  Tex.  vi.  92 ; 
8  Ct.  of  App.  337. 

.  2.  Validtty  of  Marriage  —  MagietrtOe's  Advice.  That  the  magistrate 
celebrating  the  marriage  advised  the  woman  that  the  marriage  then  en- 
tered into  was  lawful  is  not  a  defence.  State  v.  Goodenoto,  Maine,  i. 
556. 

3.  With  Unmarried  Woman.  A  married  man  who  has  illiat  inter- 
course with  an  unmarried  woman  is  guilty  of  the  crime  of  adultery. 
State  V.  FeOotps,  Wis.  x.  447  j  60  Wis.  66. 
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ABSON. 

1.  Bam  —  Peril  to  Dwelling  —  Code.      The  malicious   firing  of  a 
*              barn  unattached  to  but  imperilling  a  dwelling  is  arson  under  tbe  Penal 

Code,  §  137.     Hill  v.  Commonwealth,  Peon.  xiiL  187. 

2.  Sufficient  Burning.  Evidence  that  a  wooden  partition  was  charred 
by  fire,  and  in  one  place  burned  through,  is  a  sufficient  burning  to  con- 
stitute  arson.     People  v.  Simpson,  CaL  l  525 ;  50  Cal.  304. 

ASSAULT  AND  BATTBRY. 

I.  Assault  and  Battbbt.  IV.  Absadlt  with  Iktbmt  to  Rapk. 

II.  Assault   with    Ihtsnt    to    do  V.  Assault  with  Intekt  to  Mur- 

Griktous  Bodilt  Barm.  dir. 

III.  Indecbnt  Assault  ufok  Child. 

I.  Anaultand        1.  dements.     To  sustain  a  conviction  for  an  assault  and  batterj  it 
Bstteij'-  must  have  been  committed,  attempted,  intended,  or  threatened,  by  the 

defendant.     People  v.  Johnson,  N.  Y.  i.  782. 

2.  Affray.  Under  an  indictmeut  charging  two  persons  with  an  affray, 
a  conviction  may  be  had  of  an  assault  and  battery.  McLellan  t.  State, 
Ala.  iL  132. 

3.  FighL  Where  parties  go  out  to  fight,  by  consent,  and  do  fight  with 
each  other,  each  may  be  found  guilty  of  an  assault,  although  there  is  no 
anger  or  Ul-wilL  CbmmonweMth  t.  CoUbery,  Mass.  i.  260 ;  119  Mass. 
350. 

4.  Giving  Drugs.  It  is  an  assault  and  battery  to  administer  delete- 
rious drugs  secretly,  though  they  were  supposed  to  be  harmless.  Oom- 
monweahn  t.  Stratton,  Mass.  i.  174. 

5.  Indictment  for  Murder.  The  defendant  may  be  found  guilty  of 
assault  and  battery  under  an  indictment  for  murder.  Marls  t.  State, 
Ohio,  3  Am.  L.  T.  B.  414. 

€.  Intent  —  Abandonment.  Where  the  intent  is  formed,  and  some  acts 
done  in  performance  thereof,  and  the  party  voluntarily  abandons  his  pur- 
pose, or  is  prevented  from  proceeding  faruter,  and  this  while  at  a  distance 
too  great  to  make  an  actual  assault,  he  cannot  be  convicted  of  an  assault. 
People  V.  LiUey,  Mich.  x.  172;  43  Mich.  621. 

7.  Rid.  —  ConsummcUiim.  A  mere  intent  to  commit  violence,  accom- 
panied by  acts  preparatory  thereto,  is  not  sufiicieut  to  constitute  an  as- 
sault.    Aid. 

8.  Justijiable  Assault — Distress — Assault.  An  assault  u|X>n  a  con- 
stable who  opened  a  front  door  with  a  false  key  to  levy  a  distress,  and 
assaulted  the  defendant,  was  justifiable.  Commonwealth  v.  Moreland, 
Penn.  zi.  110. 

9.  Assault  upon  Officer — Arrest  without  Warrant.  It  is  no  defence  to 
an  indictment  for  an  assault  upon  an  officer  while  in  the  discharge  of  his 
duty  that  he  arrested  defendant  on  a  charge  of  drunkenness  without  a 
warrant.     Commonwealth  v.  Goughlin,  Mass.  t.  210;  123  Mass.  436. 

10.  Parent  protecting  Child.  A  parent  may  protect  a  child  from  an 
assault,  but  not  while  committing  one.  State  v.  Herdnia,  Minn.  vL  837 ; 
26  Minn.  161. 

11.  Jn  Rape —  Consent.  There  can  be  no  assault  upon  a  consenting 
female  in  rape.     State  v.  Pickett,  Nev.  iii.  521 ;  11  Nev.  255. 

12.  Hid.  —  Ibid, — Age.  An  attempt  to  commit  rape  does  not  con- 
stitute an  assault  when  the  female  actually  consents  to  what  is  done, 
whether  she  be  within  the  age  of  twelve  jrears  or  not     Ibid. 

13.  Removal  of  Expelled  Member.  The  forcible  removal  of  a  member 
of  an  association  is  an  assault  and  battery.  SuUe  v.  Williams,  N.  C.  iii. 
199;  75N.  C.  134. 

14.  Threats  only.     Threats  are  not  sufficient  to  establish  an  assault ; 
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IV.  Attbmpt  to  commit  Rapb. 
V.  Attbmpt  to  Bob. 


there  most  be  proof  of  violeooe  actually  ofEered.    People  y.  LMey,  Mich. 
X.  172 ;  43  Mich.  521. 

15.  BeekUtt  DUoharge  of  Firearm*  —  Malice.  Tlie  discharge  of  a 
pistol  amoDgst  a  number  of  persons,  injuring  one,  is  an  assault  with  in. 
tent  to  do  grievious  bodily  harm,  though  no  malice  is  shown.  Litter  v. 
OommomoealtA,  Penn.  ziv.  535  ;  S.  O.  ziii.  219. 

1 6.  Ootuent.  There  uiay  be  submission  by  a  child  of  tender  years  to 
an  indecent  assault  without  legal  consent.  Clwer  v.  iShito,  N.  J.  xvi. 
561. 

17.  Sufficient  Fad*.  Facts  which  show  an  assault  with  intent  to 
rape.     See  Ware  v.  State,  Ga.  xiii.  722  ;  67  Ga.  349. 

18.  Definition,  An  assault  to  commit  murder  is  an  unlawful  intent 
on  the  part  of  the  accused,  coupled  with  a  present  ability,  to  kill  a  human 
being  with  malice  aforethought.  People  v.  Devine,  CaL  xiiL  329;  59 
CU.360. 

19.  J**i*tinff  Armed  Auailanl.  One  who  comes  to  the  assbtanoe  of 
another  committing  an  assault,  knowing  him  to  be  armed  with  a  danger- 
ous weapon,  u  a  principal.  Slate  v.  Herdnia,  Minn.  vi.  387 ;  25  Minn. 
161. 

20.  Preeunyation  of  Intent.  Where  murder  would  have  been  the  of- 
fence had  death  resulted,  the  intent  to  commit  murder  is  implied. 
Stemart  v.  State,  Tex.  vi.  317 ;  4  Ct.  of  App.  519. 

ATTBMPTS. 

L  Attbmpt  to  commit  BimoLAar. 
IL  Attempt  to  commit  Mdsdek. 
IIL  Attbmpt  to  asmikistbh  Poisor. 

1.  Entrance.  Entrance  need  not  be  shown  to  convict  for  an  attempt 
to  commit  burglary.    People  v.  Bope,  Gal.  xv.  203  ;  62  Cal.  291. 

2.  Federal  Offence.  There  is  no  law  of  the  United  States  for  the 
punishment  of  an  attempt  to  oommit  murder  upon  land,  in  places  within 
exclusive  federal  jurisdicUon,  unless  committed  by  some  means  other  than 
an  assault  with  a  dangerous  weapon,  as  by  poison,  drowning,  etc.  U.  S. 
T.  William*,  U.  S.  C.  C.  ix.  869. 

8.  Attempt  to  Poison.  Merely  delivering  poison  to  a  person  and  solicit- 
ing him  to  place  it  in  the  spring  of  another  is  not  an  "  attempt  to  admin- 
ister poison"  to  the  latter  within  the  Act  of  March  31,  1860,  §  82. 
StaJbler  v.  Commonwealth,  Fenn.  xL  816. 

4.  Abettor — Boy  under  Fourteen.  A  boy  under  fourteen  who  aids  and 
abets  a  person  in  an  attempt  to  commit  a  rape  is  a  principal  in  the  second 
d^ree,  if  he  has  a  mischievous  discretion.  Law  t.  Commonwealth,  Va. 
xL  686;  75  Va.  885. 

5.  Threat  to  effect  Di*mi*ial  of  Appeal.  A  threat  made  to  induce  an 
appellant  to  dismiss  an  appeal  is  a  threat  made  with  the  intent  to  extort 
proper^  from  another.     People  v.  Oadman,  Cal.  xi.  607 ;  57  Cal.  562. 

BASTARDY. 

1.  Child  begotten  and  horn  Ebewhere.  An  indictment  in  bastardy  will 
be  supported  where  the  child,  thongh  begotten  and  born  elsewhere,  may 
become  a  public  charge,  on  the  refusal  to  give  a  bond  for  its  maintenance. 
Dan*  f.StaU,  Ga.  ui.  724;  58  Ga.  170. 

2.  Child  bom  in  but  begotten  before  Marriage — Aecet*.  A  child  bom 
in  wedlock,  whether  begotten  before  or  after  marriage,  is  presumed  to 
be  the  child  of  the  husband ;  but  non-access  may  be  shown  in  rebuttal. 
State  ▼.  Bommne,  Iowa,  xiiL  778 ;  57  Iowa,  46. 

8.  Pregnancy  when  Married.  If  a  woman  is  pregnant  at  the  time  of 
marriage,  and  the  pregnancy  is  known  to  the  husband,  he  should  be  con- 
elnsivuy  presumed  to  be  the  father.     3id. 


II.  AssaoHwiUi 
Intent  to  do 
Orievous  Bodi- 
ly Harm. 

m.  Indecent 
AsMuU  upon 
Child. 

IT.  Arnault 
with  Intent  to 
Rape. 

T.  Ansa  ult  with 
Intent  to  Mur- 
der. 


I.  Attempt  lo 
commit  Burg- 
lary. 

II.  Attempt  to 
commit  Mur- 
der. 


m.  Attempt  to 

administer 

Poieon. 


lY.  Attempt  to 
commit  Rape. 


y.  Attempt  to 
rob. 


Digitized  by 


Google 


174  CRIMINAL  LAW. 

4.  Bendenee  —  Place  «f  Birth.  The  object  of  tbe  baetsrdy  statote  is 
to  provide  for  the  support  of  the  child,  and  is  not  applicable  irhere  a 
child  is  begotten  within  but  is  bom  without  the  state,  and  the  mother 
ud  child  are  noiM-esidents.     Sutfin  r.  P*ofU^  Miob.  ix.  516. 

BiaAMY. 

1.  OohabitatioH.  A  man  may  be  convicted  of  bigamy  who  Mparated 
from  his  second  wife  at  the  altar  and  never  cohabited  with  her  at  all. 
(rise  V.  CommonwealCh,  Peno.  ii.  106;  81  Peno.  St  428. 

2.  Ibid.  —  Irregular  Marriage  Bigamy  cannot  be  sustained  apon  an 
irregular  marriage  iu  another  state,  without  cohabitation,  unless  there 
is  independent  proof  of  consent.  Kopke  v.  Ptopk,  Mich.  ix.  612;  43 
Mich.  41. 

3.  hUaU.  The  existence  of  a  criminal  intent  is  not  an  essential  in- 
gredient of  a  charge  of  bigamy.  State  v.  ArmingUm,  Minn.  v.  750 ;  25 
Minn.  39. 

4.  Marriage  *eith  Negro —  VaUditg.  It  is  no  defence  to  a  charge  of 
b%amy  that  the  second  marriage  was  between  a  negro  and  a  white  per- 
son, and  therefore  illegal  under  the  statute,  for  every  bigamous  marriage 
is  void.     Peoph  v.  Brovnu,  Mich.  ii.  601  ;  34  Mich.  839. 

5.  Marriage  after  Seven  Teart.  A  second  marriage,  presumptively, 
is  not  bigamy  where  tbe  defendant  and  his  wife  had  lived  apart  for  seven 
years  immediately  prior  thereto.     Barber  v.  State,  Md.  vii.  781. 

6.  In  Maryland— Statute  Joe.  1,  e.  11.— Act  of  1809.  The  stat- 
ute 1  Jac  l,c.  11,  a»  to  bigamy,  is  in  force  in  this  state  modified  by  the 
Act  of  1809  as  to  pmiishment  on  conviction.  Barber  v.  S^ate,  Md.  viL 
781. 

7.  Penntgleania  StattUe.  The  P^SBsylvania  statute  defining  iHgamy 
is  declaratory  of  the  common  law.  Gite  t.  CommoniBeaith,  Penn.  ii 
106;  81  Penn.  St.  428. 

8.  Prohibitory  Decree.  Under  the  statutes  of  New  York  the  party  In 
a  suit  for  divorce  against  whom  the  decree  is  made,  and  who  is  prohih* 
ited  therein  from  marrying  again  during  the  lifetime  of  the  other  party, 
notwithstanding  the  divorce,  has  a  husband  or  wife  living,  and  in  making 
another  marriage  is  guilty  of  bigamy.  People  v.  Faber,  N.  Y.  XT.  605 ; 
92  N.  Y.  146;  reversing  People  v.  Faber,  xv.  444. 

9.  Status — Betidents.  The  status  of  its  resident  and  domiciled  citi- 
sens  in  respect  to  marriage  and  divorce  is  determined  conclusively  by 
each  state.     State  r.  Armtngton,  Minu.  ▼.  750 ;  25  Mioa.  29. 

BRIBERY. 

1.  Corrupt  Offer  to  Legitlalor.  A  corrupt  offer  indirectly  made  to  a 
legislator  will  sustain  a  conviction  for  corrupt  solioitatio*.  Oommon- 
wealth  V.  Petroff,  Penn.  ix.  723. 

2.  IbitL  —  nords  of  Douhtfvd  Meaning  —  Jury.  Where  words  of 
doubtful  meaning  have  been  used,  whether  they  covered  a  corrupt  offer 
must  be  determined  by  the  jury.     ttid. 

BUBOLART. 

1.  "  Bam  "  —  Tobacco  Hotue.  A  tohaoeo  house  upon  a  farm  nsed 
for  storing  and  drying  tobacco  is  a  "  barn."  Batekin  v.  iSSfa^«,  Ohio,  H. 
242 ;  26  Ohio  St.  420. 

2.  "Building"— &abU.  A  "stable"  is  a  "buiMing"  within  the 
statute  as  to  burelary.     Orrell  v.  People,  111.  ix.  815  ;  94  111.  456. 

8.  Fntry  by  Day  —  Breaking  out  It  is  not  burglary  to  enter  the 
door  of  a  building  in  the  daytiaae,  and  secreting  oneself  rob  the  place  at 
night  and  break  out  in  escaping.  Brown  v.  State,  Ala.  iv.  226 ;  55  Alfli 
128. 
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4  Entry  at  Nigkt.  It  is  an  essential  constituent  that  the  breaking  and 
enterii^  shall  be  in  the  night-time.  Adams  t.  State,  Ohio,  vi.  441 ;  81 
Ohio  SU  462. 

5.  Jbid.  —  Breaking  out  tvffieient — 12  Anne.  It  is  bui^lary  where 
the  mansion-honse  is  entered  at  tiight  bj  an  open  window,  and  left  bj 
unlocking  a  door.     State  v.  Ward,  Conn.  iii.  762 ;  43  Conn.  489. 

6.  JWflt  —  Communicating  Hoom.  Entry  into  a  cellar  which  communi- 
cates with  the  storehouse  thereof  is  a  sufficient  entry.  Commontoealth  v. 
Bruce,  Ky.  xiii.  47 ;  79  Ky.  560.  Peopk  v.  Hope,  Cal.  xv.  203 ;  62  Cal. 
291. 

7.  TWrf.  —  Part  of  House.  Whether  the  place  of  entry  was  part  of  the 
house  is  a  question  of  law.  GommonweaUh  t.  Bruce,  Ky.  xiii.  47 ;  79 
Ky.  560. 

8.  IHd.  —  Thrmu/h  a  Hole  bored.  Taking  grain  through  a  hole  bored 
into  a  granary  is  burglary.     Walker  r.  State,  Ala.  x.  235 ;  63  Ala.  49. 

9.  Intent.  Intent  is  as  essential  to  the  o£Eence  as  entry.  State  v. 
CrowM,  Not.  v.  74;  12  Nev.  837. 

10.  Ibid.  —  Detective  as  Burglar  with  Defendant.  Where  A.  proposed 
a  burglary  to  B.,  and  B.  with  the  consent  of  an  officer,  to  detect  A., 
agreed  to  enter  and  did  enter  the  house,  and  secured  and  divided  property 
with  A.,  the  latter  could  not  be  convicted  of  burglary.  People  v.  Collins, 
Cal.  vi.  552;  58  Cal.  185. 

11.  Ibid.  —  Proposed  Robbery.  The  intent  may  be  shown  by  an 
agreement  to  rob  the  occupier  of  the  house,  made  on  the  highway.  State 
V.  CroweU,  Nev.  v.  74;  12  Nev.  337. 

CABBYINQ  CONOSlAIiBD  WBAPONS. 

1.  In  Beh,  Carrying  weapons  in  a  belt  on  the  outside  of  the  clothing 
is  not  a  carrying  of  concealed  weapons.     jS!ra^e  r.  Solon,  N.  C.  xiv.  155. 

2.  Ooneealment.  The  offence  is  complete  if  thd  weapon  is  concealed 
from  ordinary  observation.     State  v.  Johnson,  S.  C.  xiv.  418. 

3.  Dangerous  Weapon,  A  dangerous  weapon  is  one  likely  to  prodaoe 
death  or  great  bodily  harm.     U.  8.  v.  WiOiams,  U.  S.  C.  C.  ii.  369. 

4.  Justification.  Facts  which  excuse  a  carrying  of  concealed  weapons. 
See  Wilson  v.  State,  Ala.  xiv.  199. 

5.  Self-Protection.  Carrying  concealed  weapons  is  not  excused  even 
for  self-protection  from  threats.  Stats  v.  ^eUer,  N.  C.  xiv.  249 ;  86 
N.  C.  697. 

OHASTITT,  IMPUTINQ  WANT  OP. 

Presumptions.  The  presumption  of  law  is  that  the  female  is  chaste, 
and  that  the  imputation  of  ancbastity  is  false.  Lagrone  v.  Slate,  Tex. 
xiv.  347 ;  12  Ct.  of  App.  426. 

COMMON  BAWDY  AND  OAMBLINO  HOUSB. 

Disturbance.  It  ie  not  an  essential  ingredient  of  the  offence  that  the 
public  should  be  disturbed  by  noise.  Kxng  v.  People,  N.  Y.  xi.  408 ;  88 
N.  Y.  607. 

OOMPOTTNDING  FELONY. 

1.  Consideration  —  "nilrd  Person  benefited.  An  agreement  not  to 
prosecute  for  a  consideration  is  compounding  a  felony,  though  another 
had  the  benefit  of  the  consideration.     State  t.  Ruthven,  Iowa,  xiv.  206. 

2.  Prohibition.  The  law  forbids  agreements  not  to  prosecute  for 
crime.     Moog  v.  Strang,  Ala.  xiv.  199. 

OON8PIRAOY. 

I.  Combination  to  compel  Municipality  to  pay  Higher  Rates  for  Labor 
and  Materials.    A  combination  to  compel  a  city  to  pay  higher  rates  for 
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labor  and  materials  than  it  would  if  there  were  no  combination  to  pre- 
vent bidding  for  the  contract  for  labor  or  materials  is  a  conspiracy.  Com- 
monwealth  v.  Haine*,  Penn.  zi.  413. 

2.  Common  Design  — Joint  JAMUty,  Where  the  original  purpose 
and  common  design  is  to  commit  a  felonj,  any  act  done  by  one  of  the 
party  whilst  engaged  in  the  unlawful  undertaking  is  imputable  and  at- 
taches in  its  criminality  to  the  other.  Mercertmith  v.  St€Ue,  Tex.  x. 
647;  8  Ct.of  App.  211. 

3.  Limitations  —  Independent  Aet$.  In  conspiracy  the  statute  of  lim- 
itations begins  to  run  only  with  the  last  of  a  series  of  acts,  though  each 
act  was  an  independent  offence.  Commonwealth  t.  BartiUon,  Penn.  vL 
568 ;  85  Penn.  Su  482. 

4.  Overt  Act.  The  statute,  in  requiring  an  overt  act  upon  a  criminal 
charge  of  conspiracy,  does  not  require  full  execution  of  the  conspiracy  in 
order  to  make  it  indictable.  Stale  v.  IRdding,  N.  J.  ix.  89  ;  12  Vroom, 
208. 

5.  To  Slander.  A  conspiracy  to  slander  a  person  by  charging  him 
with  a  criminal  offence  is  indictable.     Ibid, 

OOUNTBRFBITINQ. 

Unfinithed  Coin.  The  act  of  making  a  false  coin  with  intent  to  de- 
ceive created  the  offence  of  counterfeiting,  although  the  accused  intended 
to  carry  .the  manufacture  a  stage  further  to  make  it  resemble  the  genu- 
ine coin  more  completely.     U.  S.  v.  Ahramt,  U.  S.  C.  C.  xvii.  36. 

CRUELTY  TO  CHILDREN. 

1.  Wil/id  Neglect.  Cruelty  to  children  from  the  want  of  proper  and 
sufficient  food  and  drink,  warmth  and  clothing,  to  be  indictable,  must  be 
wilful  neglect  to  the  injury  of  health.     People  v.  Cowleg,  N.  Y.  iz.  380. 

2.  Rid.  —  ZhUg  to  apply  for  Food,  etc.  If  the  defendant  did  not  have 
the  means  to  provide  proper  medical  care  and  attention,  food  and  nourish- 
ment for  the  children  under  bis  charge  it  was  his  duty  to  apply  to  the 
proper  authorities  for  such  assistance  and  relief.     Ibid. 

DISORDERLY  HOUSE. 

1.  Police  Power.  An  ordinance  to  suppress  disorderly  houses,  houses 
of  ill-fame,  and    disorderly  assemblages  is  a  valid  police  regulation. 

Wood's  Appeal,  Penn.  xiii.  378 ;  29  Pittsb.  L.  J.  No.  29. 

2.  Warrant.  Visitors  and  inmates  of  disorderly  houses  and  houses  of 
ill-fame  may  be  arrested  without  warrant     Ibid. 

DISORDERLY  PERSON. 

Neglecting  to  provide  for  Family  —  Rev.  805,  §  5.  A  person  is  declared 
to  be  disorderly  when  he  either  deserts  or  wilfully  refuses  or  neglects  to 
provide  for  his  family.    State  t.  McLorinan,  N.  J.  xiiL  341 ;  14  Vroom, 


410. 


DUELUNG. 


Surgeon  as  Abettor.  A  surgeon  attending  upon  duellists  at  their  place 
of  meeting  is  an  aider  and  abettor  of  the  duel  Ctdlin  v.  Common- 
wealth, 2  Am.  L.  T.  R.  349. 

ELECTIONS. 

1.  Assault  on  Elector.  For  an  assault  and  battery  upon  an  elector  at 
an  election  poll,  the  jury  must  find  tliat  complainant  was  entitled  to  vote 
at  that  poll,  and  that  defendant  assaulted  him  while  there.  Oommon- 
weaUh  v.  Cornelius,  Penn.  ix.  659 ;  8  W.  N.  C.  No.  18. 


Digitized  byLjOOQlC 


CRIMINAL  LAW.  177 

2.  Collecting  Political  A$seutaenU.  The  Aet  of  CoDgress  of  Mardi 
15, 1876,  in  relation  to  the  collection  of  political  assesBments,  is  constitu- 
Uonal.     K  S.  t.  Curtis,  U.  S.  C.  C.  liv.  167. 

3.  JBleetion  Fraud*.  Fraod  committed  at  au  election  is  a  crime  at 
common  law,  and  when  the  particular  act  of  fraud  does  not  fall  within 
any  particular  statute  with  reference  to  election  frauds  the  statute  of 
limitations  of  1839  does  not  apply.  Commonwtcdlh  t.  McBiale,  Fenn. 
lU.  479 ;  38  Lej^.  lut.  No.  37. 

4.  Illegal  Voting  —  Conviction  of  Crime.  Where  the  privilege  of 
yoting  is  taken  from  a  person  as  a  consequence  of  his  conviction  of  crime, 
the  liability  to  punishment  and  not  the  punishment  inflicted  controls. 
U.  S.  ▼.  WatMntU,  U.  S.  C.  C.  xi.  560 ;  7  Saw.  85. 

5.  Jbttimidating  Votert  —  Federal  Authority.  The  federal  authority  as 
to  voters  applies  only  to  voters  at  an  election  for  representative  to  Con- 
gress, and  then  only  as  to  their  protection  in  voting  for  such  represen- 
tative.    U.  &  V.  CahiO,  Mo.  xiv.  197. 

EMBEZZLEMENT. 

1.  Definition.  The  word  "embezzle,"  in  the  U.  S.  Rev.  Stats.,  is 
used  to  describe  a  crime  which  a  person  has  an  opportunity  to  commit  by 
reason  of  some  office  or  employment,  and  which  is  some  breach  <d  con- 
fidence or  trust     U.  S.  v.  Conant,  U.  S.  C.  C.  ix.  86. 

2.  Bailees.  Within  the  statute  relating  to  embezzlement  a  bulee  who 
stands  in  a  fiduciary  relation  to  his  bailor  is  included  ;  but  the  statute  is 
not  operative  against  a  bailee  who  hires  a  chattel  for  a  term.  Watson  v. 
Slate,  Ala.  xiii.  678  ;  70  Ala.  13. 

S.  Collecting  Clerk.  Money  received  by  a  collecting  clerk  is  money  in- 
trusted to  liim  by  bis  employer.     Ex  parte  Ricord,  Nev.  iii.  554. 

4.  Finet  —  Validity  —  Question  raised  by  Accounting  Office.  The 
clerk  of  a  municipal  court  receiving  fines  imposed  by  the  court  cannot,  as 
against  the  city,  question  the  validity  of  such  fines,  or  his  official  duty  in 
respect  to  them.     Casper  v.  State,  Wis.  ix.  222 ;  47  Wis.  585.. 

5.  Hired  Horse  —  Larceny.  It  is  embezzlement  and  not  larceny  to 
appropriate  a  hired  horse.     People  v.  Satorse,  Cal.  xv.  77  ;  62  Cal.  139. 

6.  Intent  —  Retention  by  PuUie  Officer.  A  failure  to  pay  over  money 
collected  by  a  public  officer  if  unexplained  creates  no  presumption  of 
felonious  appropriation.     People  v.  Carillo,  Cal.  ix.  403 ;  54  Cal.  63. 

7.  Money  for  Joint  Enterprise.  The  appropriation  of  money  intrusted 
to  carry  out  a  joint  enterprise,  the  holder  to  contribute  i  a  like  sum,  but 
failing  to  do  so,  is  embezzlement.  Napoleon  v.  State,  Tex.  vi.  572 ;  8 
Cu  of  App.  522. 

8.  By  Officer  of  National  Bank.  The  embezzlement  by  an  officer  of 
a  national  bank  is  that  only  declared  by  the  U.  S.  Rev.  Stats.  (§  5209). 
Ketner  v.  Commonwealth,  Penn.  ix.  857. 

9.  jy  Porter.  Where  goods  are  in  the  possession  of  an  employee  to 
carry,  deliver,  or  control  for  the  employer,  his  appropriation  under  such 
possession  is  embezzlement.  Warmouth  v.  Commonwealth,  Ky.  xvL  108 ; 
Slate  V.  Costin,  N.  C.  xvii.  798. 

10.  IVust  Relation.  To  sustain  a  charge  of  embezzlement  a  trust  re- 
lation as  to  the  thing  embezzled  must  exist  between  the  owner  and  the 
accused.     Griffin  v.  Slate,  Tex.  vi.  380 ;  4  Ct.  of  App.  390. 

11.  Shares  of  Stock.  Shares  of  stock  are  the  subject  of  embesile- 
menU    People  v.  Williams,  Cal.  xiL  202;  57  Cal.  108. 

BNTICINQ  FEMALE  FOR  PROSTITUTION. 

1.  Force — Solicitations.     The  "taking"  of  a  girl  for  purposes  of 
prosUtntion  need  not  be,  under  the  statute,  by  force ;  it  may  be  aceom- 
13 
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plished  by  improper  solicitations  or  indaeetnents.  P«oph  v.  MarthaU, 
Cal.  xin.  200;  59  Cal.  386. 

2.  Indirect  SolicitcUion.  It  is  safiicieiit  if  the  female  was  induced  to 
go  away  by  asy  representation  or  snggestion,  thoagh  no  direct  solicita- 
tion was  used.     People  v.  Oarrier,  Mich.  xii.  402 ;  46  Mich.  442. 

8.  Taiem  to  Jfoute  of  PtogtitvUon.  Where  a  girl  is  surreptitiously 
taken  to  a  bouse  of  prostitution  by  a  prostitute  and  those  who  keep 
company  with  her,  the  fair  inference  is  that  she  was  taken  there  for  the 
purpose  of  prosdtutioa.    Peoph  v.  MarthaU,  Cal.  ziii.  200 ;  59  Cal.  886. 

EX  POST   FACTO  LAW. 

1.  Altering  SittuUion  of  Defendant.  A  law  that  alters  the  situation 
of  the  accused  to  his  disadvantage  between  the  commission  of  the  crime 
and  tlM  trial  is  an  ex  post  facUflsLW.     Garvey  t.  People,  Colo.  xvi.  202. 

2.  Barred  Offence*.  A  statute  which  purports  to  authorize  the  prose- 
cution, trial,  and  punishment  of  a  person  for  an  offence  previously  com- 
mitted, and  as  to  which  all  prosecution,  trial,  and  punishment  were  al- 
ready barred  according  to  preexisting  statutes  of  limitatbn,  is  an  «z  foA 
facto  law.     Moore  t.  SUOe,  N.  J.  xir.  54. 

8.  Siuheequent  Independent  Act.  An  act  which  is  not  an  offence  at  the 
time  it  is  o(Mnmitted  cannot  become  such  by  any  subsequent  independent 
act  of  the  party,  with  which  it  has  no  connectioo.  U.  S.  v.  Fox,  S.  C. 
U.  S.  T.  825;  95  U.S.  670. 

BXTOBTION. 

1.  Definition.  Extortion  is  the  unlawful  takhig  by  an  oCRoer,  by  color 
of  his  office,  of  any  money  or  thing  of  value  that  is  not  due  to  him,  or 
the  taking  of  any  money  or  thing  of  value,  by  color  of  his  office,  in  ex- 
cess of  what  is  due  him,  or  before  it  is  doe  to  him.     U.  S.  v.  Waitz, 

■     U.  S.  Dbt  Ct.  ii.  42. 

2.  Fete  of  RegiHer  of  Land  Office.  The  fees  of  the  register  of  the 
land  office  are  pr^cribed  by  law,  and  it  is  a  general  rule  that  no  public 
officer  may  lawfully  take  any  other  fees  or  rewards  for  doing  anything 
relating  to  his  office  than  such  fees  as  some  statute  in  force  gives  him. 
Rid. 

FAIiSB  FRBTBNCES. 

1.  Definidan,  A  false  pretence  must  be  of  a  material  fact,  and  must 
be  a  controlling  inducement  with  the  {^-osecutor  to  induce  him  to  part 
with  bis  property.  WboeOmry  v.  State,  Ala.  xiv.  392.  Fay  v.  Com' 
monweaUh,  Ya.  iii.  386;  28  Gratt.  912. 

2.  Btpreienlation  of  GaSing  —  "  Slore-Keeper."  Falsely  representing 
one's  self  as  a  "  store-keeper "  is  a  itim  pretence.  HigUr  t.  People, 
Mich.  xi.  15 ;  44  Mich.  299. 

8.  Meant  to  recover  DehL  The  offence  of  obtaining  money  by  false 
pretences  cannot  be  charged  against  one  who  seeks  through  such  means 
to  obtain  money  due  him.  Oommonmeallh  v.  BikDuff^,  Mass.  viL  652 ; 
126  Mass.  467. 

4.  Delivery  —  To  Carrier.  Delivery  of  goods  to  a  raihroad  company 
for  transportation  under  a  void  contract  is  not  a  delivery  under  a  com- 
plaint for  obtaining  property  under  false  pretences.  JSx  parte  Parher, 
Neb.  xii.  212;  11  Neb.  309. 

5.  Financial  Omdition  —  Adjudication  in  Bankruptcy.  Where  a 
person  obtained  goods  on  credit  by  means  of  false  representatioDS  as  to 
his  capital  and  liabilities,  the  fact  that  he  was  adjudged  a  bankrupt  within 
three  months  will  not  quash  the  indictment.  Ai^ott  v.  People,  N.  T.  vii. 
698;  15  Hon,  487. 

6.  Indtuement  to  indorte  Forged  CSuek.    The  money  paid  by  the  in- 
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doner  of  a  forged  dteck  w  not  mauBy  ofataiaed  bjr  blae  pretenow  by  one 
mdncing  bin  to  make  the  indDraement  who  negotiatad  it.  Bmut  ▼. 
Aote,  Ohio,  tL  568. 

7.  Intent.  There  is  no  forgery  where  there  ia  no  intent  to  defraod. 
CcmmtmweaiA  r.  Barffor,  Penn.  zL  8fil. 

8.  Ibid.  ■—  Jnfettnca.  Intent  to  commit  feaad  may  he  i»f erred  from 
the  dreomstanoes.    SttOe  t.  Bgme,  Cvaa.  vii  801 ;  47  Conn.  465. 

9.  Judgment  recovered  and  Satisfaction  received  on  Fake  Claim.  An 
infiDtaMat  for  obtain  ing  money  by  falM  pretences  will  not  Ue  for  receiv- 
ing money  apon  a  jnd^meat,  ofebiined  npon  a  false  repreaentation,  and 
&lse  evidence  of  an  injory.  Commonwealth  ▼.  Harkint,  Mass.  ix.  513 ; 
128  Mass.  79. 

10.  Married  Wem<m.  A  married  woman  eannot  be  eonvictad  of  db- 
tuning  goods  ander  false  pretences  by  representing  that  she  had  prop- 
erty, wton  she  informed  the  prosecutor  that  she  was  a  married  woman. 
Commonwealth  v.  Herman,  Penn.  ziL  154 1  88  L^.  Int  No.  37. 

11.  Pretence  absurd — Detection.  Where  »  pretence  is  absard  or  iiw 
rational,  and  within  ready  detection,  there  is  no  offence.  BucJcalew  v. 
StaU,  Ohio,  ziiL  352 

12.  Promise.  Faloe  pvetsneee  cannot  be  maintained  npon  a  promise. 
OommonweeJth  v.  Iloore,  Penn.  xiiL  568 ;  99  Penn.  St  570. 

IS.  Procuring  Money- — Lareeny.  When  a  contract  for  the  loan  of 
money  is  induced  by  the  fraud  and  Uiw  pretenoes  of  the  borrower,  and 
the  lender  in  performance  of  the  contract  deiirers  certain  bank  bills 
withoat  any  expeetatioa  that  the  same  biUs  will  be  returned  in  payment, 
the  borrower  is  gnilty  of  obtaining  money  by  false  pretenoes,  not  of  lar^ 
ceny.     Kellogg  v.  StaU,  Ohio,  L  317  ;  36  Ohio  St.  15. 

14.  Pttrekaaing  Counterfeit  Money.  A  statnta  to  paniah  those  who 
obtain  money  or  property  by  false  pretenoes  b  not  to  be  invoked  to  pr«^ 
teot  those  engaged  in  crimiosl  enterprises.  State  v.  Crowley,  Wis.  iii. 
581  ;  41  Wis.  271. 

15.  Sati^atHon  t^  MoHgage.  Procuring  by  false  representations  the 
•atis&etion  of  a  mortgage  is  within  thn  offeooe  of  false  pretenoes.  Tho. 
rauon  v.  Peofie,  N.  T.  iz.  2d« ;  20  Hnn,  55. 

16.  FaJse  Warranty.  A  known  &Ise  statement  at  a  sale  that  a  horse 
is  sound  and  kind  is  a  false  pretence.  Commonwealth  v.  Jox3e»on,  Mass. 
ZiiL  686;  182  Mass.  1«. 

FOBCIBIiB  BNTBT  AND  DBTAINEB. 
Defimlioa.    F«M«ible  entry  and  detainer  is  the  violent  taking  and 
holding  of  [N^misM  of  whidi  the  person  expelled  was  in  peaceable  po8< 
session.     Commonwtalth  v.  Housknecht,  Penn.  xii.  154. 

FOBaBRY. 
1.  Aberatitm'^  Additional  Words.     A  fraodnlent  insertioB  of  addi- 
tional  words,  or  an  adcKtion  to  a  doenment,  by  which  another  may  be 
defrauded,  is  a  forgery.     Commonwealth  v.  BovtweU,  Mass.  x.  405;  129 
Mass.  124. 

3.  JBiid.  —  Of  Books.  Fnmdnlent  alteration  of,  or  making  false  en- 
tries in,  books  of  a  bank  with  intent  to  defrand,  .is  f<Hgery  at  common 
law.     OommomoeedA  v.  Luierg,  Penn.  x.  505. 

8.  Ibid.  —  Conforming  Instrument.  An  interlineation  in  a  kase  merely 
intended  to  make  it  conform  to  the  true  understanding  of  the  parties 
thereto,  at  the  time  of  its  execution,  is  not  a  fraudulent  eJteration  or  for- 
gery.    PauU  V.  Commonwealth,  Penn.  viii.  247 ;  89  Penn.  St  432. 

4.  Ibid.  —  Material  Alteration.  The  material  alteration  of  a  written 
instrument  whereby  it  is  sought  to  defraud  another  is  forgery.  Slate  v. 
Mmeea,  Iowa,  viiL  208;  47  Iowa,  464. 
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5.  Signing  Own  Name  at  AUomeg  mthout  Authority.  Where  one 
signs  an  instrament  with  his  own  name,  claiming  ic  on  the  face  of  the 
instrnment  to  be  per  procuration  of  the  party  claimed  to  be  represented, 
it  is  not  forgery.     State  v.  Wilton,  Minn.  zii.  85 ;  28  Minn.  52. 

6.  Falte  EiUry  to  conceal  Defaieation  —  Statute.  A  false  entiy  in  a 
book  of  pnblk:  acoonnts  made  with  intent  to  conceal  prior  defalcations  is, 
under  §  34,  2  Rev.  Suts.  673,  forgery  in  the  third  dwree.  /%«&»  t. 
PeopU,  N.  Y.  vi.  279 ;  72  N.  Y.  865. 

7.  Indortement  of  a  Check.  Falsely  making,  forging,  or  eoQnterf«ting 
the  indorsement  npon  a  check,  with  intent  to  defraad  any  person,  is  a 
felony.     Hawthorn  v.  State,  Md.  zii.  497  ;  56  Md.  530. 

8.  Statutory  Jnstntment.  A  statntory  instrument  cannot  be  for^d 
outside  of  the  statutory  form.  State  v.  Anderion,  La.  v.  525 ;  33  La. 
Ad.  557. 

9.  Where  Inttrument  paid.  A  forgery  committed  in  one  state,  but 
which  took  effect  in  another  state,  is  an  offence  therein.  Hiun  r.  Stale, 
Tex.  vii.  444 ;  4  Gt.  of  A[^.  645. 

OATVrBLINQ. 

1.  In  Iowa  —  Sufficient  Factt.  Facts  sufficient  to  oonstitnte  gambling 
within  the  statute.     See  Stale  v.  Book,  Towa,  i.  526 ;  41  Iowa,  556. 

2.  In  Elngland —  Stiffieient  Facts.  Facts  sufficient  to  constitute  an 
unlawful  game  within  $  17  of  Licensing  Act  of  1872.  See  Bew  r. 
Hartton,  Q.  B.  Div.  vii,  319. 

3.  Jn  Caiifomia  —  Banking  Game  —  Better — Aeeettory.  A  person 
who  bets  at  a  "  banking  game  "  is  not  a  player  or  accessory  within  the 
Penal  Code,  §  380.     Ex  parte  Ah  Tern,  Cal.  vii.  40. 

4.  Gaming  Room  — Pool  Room.  The  keeping  of  a  room  where  < '  poob  " 
are  sold  on  the  result  of  games,  such  as  base-ball,  horse-races,  etc.,  for 
profit,  is  keeping  a  "  gaming  room  "  within  the  meaning  of  the  statute. 
People  V.  Weilhoff,  Mich.  xvi.  898. 

5.  Game  of  CTiance — Pool-Selling.  Pool-selling  is  neither  a  wager 
nor  a  game  of  chance,  and,  therefore,  allowing  pools  to  be  sold  does  not 
constitute  the  offence  of  "  unlawfully  permitting  of  a  game  of  chance." 
Smith  y.  Oommonweedth,  Ey.  xii.  528. 

6.  Gaming  Tablet  —  Keeper  —  Thote  "  Interetted  or  Concerned." 
Under  the  statute  (Code,  §  4208)  a  person  who  has  the  custody  or  po8> 
session  of  the  table,  and  authority  over  the  use  of  it,  and  supervises  the 
gaming  on  it,  is  the  keeper  of  it ;  and  whoever  has  an  interest  in  gain  or 
profit  derived,  or  expected  to  be  derived,  from  its  use  forgaming  pur- 
poses is  interested  or  concerned  in  the  keeping  of  it.  l^en  v.  i^ate, 
Ala.  xiii.  746 ;  70  Ala.  1. 

OAHB  LAWS. 

1.  Selling  Woodcock  —  From  Another  State.  Selling  woodcock  lawfully 
killed  in  another  state.     See  Commonwealth  r.  Hall,  Mass.  ix.  378. 

2,  Shooting  Duck  on  Another's  Land — Navigahle  River — Nbtiee  on 
Land.  Under  §  33,  c,  8,  tiu  1,  of  the  Crimes  Act  of  May  5,  1877,  it  is 
unlawful  to  shoot  at  or  kill  wild  ducks  on  the  lands  of  another  person, 
although  within  the  channel  of  a  navigable  river,  when  the  owner  has  set 
up,  in  a  conspicuous  place  on  the  shore,  "  a  board  inscribed  in  legitimate 
English  chantcters,  thus :  '  No  shooting  or  hunting  allowed  on  these 
premises.'"    Slate  v.  Shannon,  Ohio,  xiL  412 ;  36  Ohio  St.  428. 

HOMICIDE. 

Homicide  while  eteaping.  Where  parties  combine  to  commit  an  oU 
fence  and  a  homicide  is  committed  by  some  of  them  in  an  attempt  to 
escape,  one  who  did  not  consent,  and  was  not  privy,  in  fact,  to  the  hom> 
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idde,  cannot  be  bdd  responsible  bjr  reason  of  the  original  oombination. 
Mareenmitk  t.  Smith,  Tex.  x.  647  ;  8  Ct  of  App.  211. 

INCAPACITY. 

1.  Minor  —  Presumptioru.  A  minor,  under  seven  years,  is  ooncln- 
uvelj  presumed  to  be  incapable  of  crime ;  between  seven  and  fourteen 
be  is  within  the  age  of  discretion,  but  still  presumed  doli  incapax,  the 
presumption  decreasing  in  force  with  the  progress  of  yearn.  Law  v. 
Commontoeabk,  Va.  xi.  686 ;  75  Va.  885. 

2.  Pkytical  Inability  to  commit  Offence.  It  is  competent  for  the  ac- 
cused to  show  that  at  or  about  the  time  when  the  ofience  was  committed 
he  was  in  such  a  physical  condition  as  to  render  it  improbable  that  he 
committed  it.    IngalU  v.  State,  Wis.  ix.  694 ;  48  Wis.  647. 

INDECENT  EXPOBUBB. 
Indecent  exposure  of  the  person  is  a  common  law  offence.     Common' 
WM&h  V.  Spratt,  Fenu.  iz.  828. 

INSANITY. 

1.  Sufficient  Facta.  Facts  held  insu£Bcient  to  prove  insanity.  See 
State  V.  Lynch,  Mo.  iv.  638. 

2.  Definition.  Insanity,  as  a  defence  to  a  charge  of  crime,  means 
each  a  perverted  and  deranged  condition  of  the  mental  and  moral  facul- 
ties as  renders  a  person  incapable  of  distinguishing  between  right  and 
wrong,  and  makes  him  unconscious  of  the  nature  of  the  act  he  is  about 
to  commit.  State  v.  Redemeier,  Mo.  x.  272 ;  71  Mo.  173.  People  v.  Fer- 
rie,  CaL  x.  588 ;  55  Cal.  588.  BratweU  t.  State,  Ala.  x.  585.  People  v. 
Coleman,  N.  Y.  xiii.  117. 

3.  J6uL  —  Intone  Debuion  —  Knowledge  of  Offence.  A  person  who 
is  afflicted  with  an  insane  delusion  concerning  a  particular  person  or  sub- 
ject, and  who  does  an  act  which  he  knows  is  in  violation  of  the  law,  with 
a  view  of  redressing  a  supposed  wrong,  or  of  conferring  a  public  benefit, 
is  criminally  punishable  if  he  knew  at  the  time  of  committing  the  act 
that  it  was  wrong.     BratweU  v.  Stale,  Ala.  x.  585. 

4.  Circumtlance*  tending  to  show  Accountability.  Calmness,  indiffeiv 
ence  to  results,  consciousness  of  the  moral  or  legal  criminality  of  the  act, 
with  connectedness  in  the  employment  of  the  reasoning  faculty,  while 
not  conclusive  evidence  of  sufficient  sanity  to  justify  criminal  punishment, 
are  strong  circumstances  tending  to  prove  legal  accountability.     Ibid. 

5.  Partial  Ineanity —  Sufficient  WilL  Where  the  defendant  is  par- 
Ually  insane,  but  understands  the  nature  of  his  act  and  its  consequences, 
and  his  will  is  sufficient  to  restrain  the  insane  impulse,  he  is  responsible. 
DejwmetU  v.  Commonwealth,  Ya.  xL  653 ;  75  Va.  867. 

INTENT. 

1.  Malice  defined.  Malice  is  that  general  malignity  and  recklessness 
of  the  lives  and  personal  safety  of  others  which  proceeds  from  a  heart 
void  of  a  just  sense  of  social  dnty  and  fatally  l>ent  on  mischief.  It  is  not 
restricted  to  spite  or  malevolence  toward  the  person  slain.  Slate  v. 
Hoyden,  Conn.  ix.  287.     State  v.  Cox,  Ga.  viii.  48. 

2.  Particular  Malice.  While  parties  are  responsible  for  collateral  acts 
growing  out  of  the  general  design,  they  are  not  for  independent  acts 
growing  out  of  the  particular  malice  of  individuals.  Mercertmith  v. 
Smith,  Tez.  x.  647 ;  8  Ct.  of  App.  21 1. 

8.  (Xreunutantial  Boidenee.  In  all  cases  of  crime  depending  for 
proof  on  circumstantial  evidence,  among  the  principal  questions  for  the 
jury  are :  Had  the  accused  a  motive  to  oommit  the  crime  ?  and.  Was  he 
in  a  situation  to  commit  the  crime?    State  v.  Hayden,  Conn.  ix.  237. 
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i.  Orutltjf  to  CAildrtH  —  Good  QhaTcuAer—  CkrgfmeM.  In  ettftblisfa* 
ing  good  character  agaiiurt  a  ohai;ge  of  cruelty  to  ^lUdrea,  that  tb« 
deieudaut  is  a  clergyman  will  not  cive  the  testimony  any  additional 
weight     People  v.  Uowley,  N.  Y.  ix.  lisO. 

5.  Deadly  Weapon.  Where  tlie  defendant,  hariag  a  deadly  weapon, 
"went  to  the  door  and  then  turned  around  and  deliberately  AoX"  the 
deceased,  the  jury  woald  be  justified  in  preniming  that  he  intended  to 
take  life.     Crou  v.  State,  Wis.  xiv.  479  ;  55  Wis.  261. 

6.  Doing  or  omitting  Ad  —  Knowledge.  Doing  or  omittiiig  to  do  a 
thing  "  knowingly  and  wilfully "  implies  not  ooly  a  knowledge  of  the 
thing,  but  a  determiuatiou  with  a  bad  intent  to  do  it  or  to  omit  dmng  it. 
Fekon  V.  U.  *&,  S.  C.  U.  S.  vi  »7  j  96  U.  8.  699. 

7.  Drunienneu  —  Degree  «/  Orime.  Drankemien  may  be  eoniU- 
ered  to  determine  the  degree  of  the  crime.  Braswell  y.  St(Ue,  Ala.  x. 
585.     WiUit  T.  CommoHwakh,  Va.  iz.  157 ;  82  Gratt.  929. 

8.  Md.  — MaEee.  IntoxioatioB  is  not  Mffioient  to  repel  the  infereooe 
of  malice.  State  t.  Biering,  Mo.  iv.  679 ;  65  Mo.  5fi0.  Oroa  t.  jSEtate, 
Wis.  xiT.  479 ;  55  Wis.  261. 

9.  Jhid.  — Delirium  —  JntetMty.  Drankenness  is  nerer  an  excuse  for 
crime  unless  delirium  tremen*,  or  some  fortn  of  pemuuient  itiwinity,  snper^ 
venes.  People  v.  Ferrit,  Cal.  x.  588.  BraMtcell  t.  Slate,  Ala.  x.  586. 
Per  contra,  ScMeneher  t.  StaU,  Neb.  riiL  207 ;  9  Neb.  SOO. 

10.  Homicide,  Where  A.  and  B.  are  fighting  together,  and  C  inter- 
feres on  behalf  of  A.  and  kills  B.,  such  killing  is  murder,  Boanslaughter, 
or  justifiable  homicide,  aeoordiug  to  the  oiroMmstanoes.  GmjffU  r.  SttUe, 
Tex.  ix.  727 ;  8  Ct.  of  App.  409. 

11.  Natural  Contequeneei  —  Preettmption,  It  is  the  intentioa  with 
which  an  act  is  done  or  omitted  that  constitutes  its  criminaiity.  Tet 
every  sane  person  is  presumed  to  intend  the  aatonil  oonse^uenoe  of  his 
own  act.     People  r.  Cotidey.  N.  Y.  ix.  880. 

12.  Fo/uatoiy  Mt  to  tett  the  Law.  The  intent  to  commit  au  offenoe 
will  not  be  deprived  oi  its  foree  by  a  toluatary  aet  to  test  the  law. 
Moatrou  V.  Stait,  Ga.  xviL  788. 

INTEBNAL  REVENtJEL 

1.  Fraudulent  DittilHng.  Engaging  in  distilling  with  intaet  to  de- 
fraud the  revenue  is  au  uidictable  offenoe.  U,  S.  r.  Simmome,  S.  C. 
U.  S.  V.  705;  96  U.S.  860. 

2.  Jbid.  —  Utennlt  and  Machinery.  The  law  doca  not  attach  oolp*- 
bility  where  there  is  no  intention  to  evade  its  proviuons,  and  the  usval 
means  to  comply  with  them  are  adopted.  Fek»n  r.  U.  3.,S.  C.  U.  S. 
vL  97 }  96  U.  S.  699. 

LABCBKT. 

1.  Sufficient  Fad*.  Facts  iasuflftoient  to  constitute  larceny.  See 
Zink  V.  People,  N.  Y.  viii.  275  ;  77  N.  Y.  114. 

2.  Ibid.  Facts  insuflicieut  to  constitute  false  preteooes  or  constmotiT* 
larceny.  See  Comtnanwealth  v.  Moore,  Peon.  xiii.  568;  99  Peno.  St. 
570. 

3.  Defined.  To  constitute  theft  there  most  not  only  be  a  taking  of 
the  property  of  another  without  his  consent,  but  there  must  be  a  taking 
with  intent  to  defraud  the  owner  of  hb  property.  Landin  v.  Stale,  Tex. 
xii.  253;  10  Ct.  of  App.  63. 

4.  Accestory  —  Receiver.  Where  defendant  procured  the  larceny  o£ 
cattle  which  he  slaughtered  and  appropriated  he  is  an  acoeeaory  both  be- 
fore and  after  the  fact ;  and  if  he  did  not  procure  it,  but  knew  of  it,  be 
b  an  accessory  after  the  fact,  or  guilty  of  the  equivalent  misdemeanor  of 
receiving  stolen  goods,  knowiug  tltem  to  be  stolitn.  Minor  v.  Stale,  Ga. 
iv.  406  ;  58  Ga.  551. 
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5.  AtperUaiun.  Fillfaig  «oal  ibto  »  basket  in  a  ooal  bin,  with  intent 
to  stea],  bat  without  moving  the  basket  out  of  Uie  pile,  b  a  suffioient  oar- 
lyiag  sway.     Sute  t.  Manhve,  Del.  i.  557. 

6.  Ibid.  —  Of  Grain.  The  bare  removal  from  the  {rfane  where  eood* 
are  found  by  the  thief  (here,  wheat  from  oae  gamer  into  defendant^  lA- 
joining  garner  in  a  mill)  is  a  snfficient  asportation  to  constitute  larceny. 
Suae  V.  Ooijw,  N.  C  xvH.  724. 

7.  Felonious  Oonvenion  by  Bailee.  'Where  the  possession  of  personal 
property  is  given  for  a  special  disposition,  the  title  remaining  in  Uie 
owner,  the  feloniods  oonvM-noB  by  the  bailee  is  a  larceny.  Murphy  v. 
PeopU,  III.  zv.  300;  104  111.  528. 

8.  BriiHffing  Qoode  itnto  Slate  —-  Nim  Lareeny.  Bringing  stolen  goods 
into  this  state  is  a  new  larceny,  for  which  an  iudictment  liea.  Wertking- 
Um  y.  State,  Md.  xv.  16 ;  57  Md.  408. 

9.  In  Building.  The  fact  that  a  police  officer  is  present  in  a  shop 
in  the  night-time  when  an  article,  which  is  then  part  of  the  stock  in 
tfiti  and  in  its  usnal  place,  is  stolen  therefrom,  he  having  been  sta- 
ti»Bed  there  for  the  purpose  of  detecting  the  thi«F,  will  hot  change  the 
oharacter  of  the  offence  from  larceny  in  a  boikling.  OommonwMdth  r. 
Itittty  Mass.  zvi.  49S. 

10.  Burglary  —  Breaking.  Entering  a  room  through  the  ag«ioy  of 
another,  who  u  also  an  occupier  tboMof,  and  stealing  therefrom  the 
property  of  the  other  oooopant,  is  not  burglary ;  it  is  larceny,  and  a  con> 
viobon  may  be  had  thereon.  There  is  neither  an  actual  or  constructive 
breaking.     Clarke  T.  OmiMmmalth,  Va.  2  Am.  L.  T.  R.  489. 

1 1.  Oaption  —  Atportaiion.  To  constitute  larceny  there  must  be  both 
oaption  and  asportation.  If  the  design  be  abandoned  before  the  property 
has  acquired  this  statns  the  trespasser  is  not  guilty  of  larceny,  tboi^h  he 
may  be  convicted  of  mi  attempt  to  commit  it.  JSdmonde  w.  Stale,  Aku 
xiii.  891 :  70  Ala.  8. 

12.  Of  CSieet  —  Property  4n  Oerlijled  Oheek.  A  check  drawn  by  A. 
on  a  bank,  and  certified  by  the  bank,  and  thereupon  delivered  to  A.  to  be 
used  by  him  for  the  purposes  of  the  bank,  is  the  property  of  the  bank, 
and  is  the  subject  of  larceay  by  A.  if  cashed  by  him,  animo  furandi,  and 
the  proceeds  by  him  misappropriated.  People  v.  Abbott,  Cal.  vii.  108; 
58  Cal.  284. 

18.  Common  Tkief..—  Evidence.  Acts  which  tend  to  prove  the  crime 
must  be  acts  of  stealing  and  thieving.     World  v.  Steite,  Md.  vi.  686. 

14.  Ocmtract — Subtequent  Frteud.  Where  it  was  the  understanding 
of  the  parties  that  the  property,  as  well  as  the  possession,  of  certain 
money  should  pass,  the  sobseqaent  fraudulent  acquisition  and  use  of  the 
money  will  not  constitute  larceny.     People  ▼.  Wood,  Gal.  zvi.  648. 

16.  Constructive  Larceny — Money  to  be  Changed— Ute.  Taking  a 
gold  piece  to  have  it  changed  and  immediately  gaming  with  and  losing 
the  money,  followed  by  a  failure  to  return,  are  facts  which  will  support 
a  conviction  for  larceny.  Justices  of  Special  Sessions  v.  People,  N.  Y. 
ziv.  695. 

li.  Of  Crop  by  Lessee — DeHvery.  An  indictment  for  larceny  will  lie 
against  a  lessee  of  land  on  shares  for  secretly  appropriating  the  crop  to 
hu  own  use,  where  his  actual  possession  of  it  has  terminated  by  a  delivery 
to  the  landlord.     Slate  «.  WeM,  N.  C.  rvii.  20. 

17.  Of  Dog  —  Jn  Ohio.  A  d<^  is  not  a  sabject  of  larceny.  &ate  v. 
Lymus,  Ohio,  ii.  210 ;  26  Ohio  St.  400.  Per  contra,  Slate  r.  Brown, 
Teuu.  ili.  492. 

18.  Bntering  Oar  in  One  County  and  ootnmi^ng  Offence  in  Another.'^ 
Imdietment.  Where  one  ent«rs  a  moving  cttt  in  one  county,  with  intent 
to  commit  a  larceny,  and  continnes  in  the  car  until  it  passes  into  another 
ooonty,  and  the  intended  larceny  is  then  oommitted,  there  is  in  law  a 
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fresh  entrr  in  the  latter  county,  and  the  offence  ii  indktable  therein. 
PoweU  V.  'State,  Wis.  xii.  64;  52  WU.  217. 

19.  Hiring  Hcrte.  When  a  horse  is  delivered  on  hire  or  loan,  and 
such  delivery  is  obtained  b<mu  fids,  no  subsequent  wrongful  conversion, 
pending  the  contract,  will  amount  to  larceny.  HUl  ▼.  Slate,  Wis.  xt. 
669. 

20.  Horse  Stealing.  Under  the  Tennessee  statutes  horse  stealing  is 
larceny.    Roman  v.  SttUe,  Tenn.  L  257. 

21.  Horse  stolen  in  Another  State.  A  person  who  steals  a  horse  in 
another  state  aiid  brings  it  into  this  state,  and  then  converts  it  to  his  own 
use,  can  be  indicted  here  for  larceny.     Slate  v.  Hill,  S.  C.  xvii.  25. 

22.  Infant  —  Repudiation  of  GontracL  Where  personal  property  was 
sold  by  an  infant,  its  asportation  from  the  premises  of  the  vendee  at  night, 
but  without  felonious  intent,  and  merely  to  repudiate  the  sale,  does  not 
constitute  larceny.     Vig  v.  Gommonwealth,  Ky.  xii.  270. 

23.  Lost  Properly — Intent.  The  only  distinction  between  the  theft 
of  lost  goods  and  theft  of  other  property  is  that  at  the  time  of  find- 
ing the  intent  to  steal  must  exist,  and  the  finder  must  know  or  have  rea- 
sonable means  of  knowing  or  ascertaining  the  owner.  Robinson  v.  SuUe, 
Tex.  xiii.  508;  11  Ct.  of  App.  403.  State  v.  Clifford,  Nev.  viiL  435 ; 
18  Nev.  72. 

24.  Ibid.  —  Intent  to  appropriate.  When  goods  are  found,  and  the 
finder  subsequently  resolves  to  appropriate  them,  it  is  not  larceny.  So 
if  he  believes  there  is  no  owner.  It  is  larceny,  however,  if  at  the  time 
of  finding  he  intends  to  appropriate  them  feloniously.  Reed  v.  State, 
Tex.  X.  27 ;  8  Ct.  of  App.  40. 

25.  Money  lent  for  Temporary  Use  '■ —  Tide.  The  title  to  money  lent 
for  a  mere  temporary  use  is  not  transferred,  and  the  conversion  of  it  is 
larceny.    Loomii  v.  People,  N.  Y.  iii.  860 ;  67  N.  Y.  822. 

26.  Petty  Larceny — Accessories.  In  petty  larceny  there  can  be  no 
accessory  before  the  fact,  but  all  are  principals.  State  v.  Henderson,  La. 
xvi.  396. 

27.  Pledgor  taking  Property.  A  pledgor  who  takes  the  pledge  felont- 
onsly  is  guilty  of  larceny.  Brvley  v.  Rose,  Iowa,  xiiu  688 ;  57  Iowa, 
651. 

28.  Possession  of  Servant.  The  possession  of  a  servant  of  a  thief  is 
not  a  guilty  possession  unless  he  was  a  party  to  the  offence.  Taylor  v. 
State,  Tex.  xvii.  728. 

29.  Pretended  Purchase.  Goods  ordered  and  delivered  to  an  express- 
man sent  by  the  buyer,  and  paid  for  by  a  worthless  check,  on  a  refusal  to 
return,  or  pay  them,  are  stolen  by  the  alleged  buyer.  Shipply  v.  People, 
N.  Y,  xiL  794 ;  86  N.  Y.  875. 

30.  Printed  List  of  Names  and  Dates.  —  Value.  A  printed  list  of 
names  and  dates  is  a  chattel,  but  not  a  "  writing  containing  evidence  of 
any  existing  debt,"  within  the  statutory  definition  of  the  subjects  of  lar- 
ceny. Its  value,  as  a  statutory  subject  of  larceny,  is  its  market  value. 
Slate  V.  James,  N.  H.  vii.  87 ;  58  N.  H. 

81.  Property  fixed  to  Really.  The  detaching  and  taking  away  of 
property  permanently  afiixed  to  the  realty,  feloniously,  is  larceny. 
Smith  v.  GommoHwealth,  Ky.  vi.  51 ;  14  Bush,  81. 

82.  Purchase  from  Thief.  A  purchase  from  the  known  thief  will  de- 
feat a  charge  of  theft,  though  the  possession  is  immediate.  McAfie  v. 
StaU,  Tex.  xviu  92. 

33.  Receiving  and  using  Property  sent  to  Another  —  Inducement.  One 
who  by  any  inducement  leads  a  messenger  to  deliver  to  him  property  sent 
to  another,  and  who  appropriates  the  property  to  his  own  use,  oommita 
larceny.     Commonwealth  v.  Whitman,  Mass.  4  Am.  L.  T.  R.  475. 

84.  Recent  Possession  —  Presumption  of  Guilt.    Mere  recent  poasea- 
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sion  of  stolen  goods  wben  nnexpliiined  will  justify  a  oonviotion  of  Iar> 
oeny.  SltOe  v.  Hammond,  Cotm.  ix.  142 ;  46  Conn.  845.  Henderson  y. 
State,  Ala.  xiii.  715 ;  70  Ala.  623.  Per  contra.  Me  Whorter  v.  State,  Tex. 
xiii.  607 ;  1 1  Cu  of  Appeals,  584  JngcdU  t.  Stale,  Wis.  ix.  694 ;  48  Wis. 
647.  Peoph  v.  Velarde,  Cal.  xiiL  169 ;  59  CaL  457.  Peoph  v.  Hurley, 
Cal.  861 ;  60  Cal.  xiii.  74. 

35.  Of  Goodt  delivered  at  Sample$.  Laroeny  may  be  committed  of 
goods  from  a  warehouseman  during  sampling.  Rtwe  t.  People,  N.  Y.  x. 
606 ;  21  Hun,  282. 

36.  Selling  and  DeUvtry  of  Anot/ur't  Property.  A.  induced  B.  to 
purchase  certain  property  from  bim,  falsely  daiming  to  be  the  owner, 
and  pointed  it  out,  whereupon  B.  carried  it  away.  Held,  to  be  larceny 
in  A.,  the  asportation  being  considered  to  be  his  act.  Cummins  v. 
Commonwealth,  Ky.  xvi.  718. 

87.  Servant  aiding  Matter  —  Knotoledge.  An  employee  assisting  in 
talcing  cattle  is  not  guilty  of  laroeny  unless  he  knew  that  his  employer 
was  stealing  them.     Taylor  v.  State,  Tex.  yiii.  185  ;  Ct.  of  Appeals,  659. 

88.  Stolen  Goods  from  Foreign  State.  The  bringing  of  stolen  ^oods 
into  the  State  of  Ohio  from  Canada,  or  from  another  foreign  state,  is  not 
larceny.     Stanley  v.  Slate,  Ohio,  2  Am.  L.  T.  E.  14. 

89.  Title  to  Property  conditionally  delivered —  Wrongfid  Retention.  A 
conditional  delivery  of  personal  property  transfers  no  legal  title  until  the 
performance  of  the  condition,  and  the  party  receiving  such  property  and 
wrongfully  retaining  it  becomes  a  trespasser,  and  if  done  animo  furandi 
it  is  larceny.     Slate  v.  Anderson,  Minu.  vL  25 ;  25  Minn.  66. 

40.  TVespass.  If  the  taking  be  under  an  honest  thongh  mistakoi 
claim  of  right  it  is  not  theft.  Neely  v.  State,  Tex.  ix.  493 ;  8  Ct.  of 
Appeals,  64.     Sisk  t.  State,  Tex.  x.  507 ;  9  Gu  of  Appeals,  90. 

LIBBIi. 

1.  Of  PvhUe  Officer  —  Mcdiee.  A  libel  of  a  public  oflScer  must  be 
malidoos.     Commonwealth  v.  Singerly,  Penn.  xi.  786. 

2.  Reputation  —  Character.  A  publication  is  libellous  if,  without 
charging  an  indictable  offence,  it  falsely  and  maliciously  imputes  conduct 
tending  to  injure  reputation,  to  cause  social  degradation,  or  to  excite 
public  distrust,  contempt,  or  hatred.     State  v.  Spear,  R.  I.  xii.  543. 

LOTTBBIES. 

1.  Promoting  a  Lottery.  To  induce  others  to  become  patrons  of  an 
established  lottery  is  a  promotion  of  the  lottery.  Miller  v.  Common- 
vealth,  Ky.  v.  144;  13  Bush,  731. 

2.  Promoting  and  aiding  a  Lottery  —  Degree.  The  promotion  of  a 
lottery  and  the  aiding  in  such  promotion  are  but  different  modes  of  the 
same  offence.     Ibid. 

S.  Pool  Selling.  "  Pool  selling  "  is  not  an  offence  within  the  meaning 
of  an  ordinance  against  keeping  any  "lottery,  policy,  bucket-shop,  board 
of  trade,  or  any  other  scheme  or  place  for  drawing  or  disposing  of  money, 
wheat,  or  other  property  within  the  city."  People  v.  ReiUy,  Mich.  xv. 
720. 

MANSLAUGHTER 

1.  Dittinguished from  Murder.  Manslaughter  is  not  a  degree  of  mur- 
der, bat  a  distinct  offence,  included  in  the  crime  of  murder.  State  v. 
White,  Iowa,  iii.  265 ;  47  Iowa,  555. 

2.  Intent  to  KilL  Where  the  homicide  is  without  malice,  as  upon  a 
sodden  quarrel,  thongh  there  was  a  present  intent  to  kill,  it  is  man- 
slanghter  only.    Urunn  v.  State,  Ohio,  4  Am.  L.  T.  R.  857. 

8.  Intuiting  Words  about  Female  Relativt.    To  reduce  a  kilUng  to 
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iMtislAugfliter,  where  imiiltiiiff  words  are  spoken  oonoeming  a  f<sm&1e  rd- 
aXWe  of  tfa«  acoiued,  it  is  sumoient  that  tb«  words  were  spoken  whether 
th«  female  was  present  or  laot.  Hwdton  v.  State,  Tex.  iz.  93 ;  9  Ct. 
of  Appeals,  151. 

4.  Medidme  admim*t«red  in  Good  Faith  by  i^teeiaKtt  —  Death. 
Where  one,  who,  though  not  a  graduate  in  medioine,  is  a  specialist,  ad- 
ministers medicine  to  a  patient  with  honest  intentions,  he  is  not  liable 
oriminally  for  death  caused  thereby.  Sl«l»  v.  SehtJtt,  Iowa,  xL  701 ; 
55  Iowa,  628. 

5.  Negligent  Ute  of  Pittol,  One  who  brandished  a  loaded  revolver  in 
a  saloon,  whereby  the  lives  of  other  persona  were  endangered,  and  the 
weapon  was  unintentionally  discharge,  resulting  in  death,  was  guilty  of 
manslaughter  in  the  fourth  degree.     SutU  v.  Emery,  Mo.  xvi.  288. 

6.  F^al  Use  of  Oluh  by  Police  Officer.  A  polioe  officer,  who  upon  an 
arrest  struck  his  prisoner  a  fatal  blow  with  his  club,  was  gtiilty  of  man- 
slaaghter  unless  justified  in  so  using  his  weapon.  Stale  v.  Hartxeil,  Iowa, 
xiv.  47 :  55  Iowa,  520. 

7.  Pirovoeation,  To  rednce  murder  to  manstanghter  by  reason  of  prov- 
ooation,  Aat  mvst  be  sufllcient  to  arouse  the  resentment  of  a  reasonable 
man.  People  v.  Ifurlad*,  Oal.  xv.  744.  WiUiamt  v.  Commontoeatth,  Ky. 
xiv.  14«;  80Ky.  313. 

8.  Resitting  Arrett  —  Meg<d  Proeeu.  A  homicide  in  resisting  arrest 
by  illegal  process  is  manslaughter.  Joknton  v.  Slate,  Tex.  vii.  795 ;  i 
Ct.  of  Appeals,  43. 

9.  Rifle  PraeHee  —  Several  Penone  shooting.  Three  persons  were 
nraetising  rifle  shooting,  and  fired  at  a  one  hundred  yards  target  near  a 
nouse,  and  killed  a  young  boy  in  a  garden  three  hundred  and  ninety- 
three  yards  off,  it  not  appearing  who  fired  the  fatal  shot :  HiM,  that  all 
the  persons  firing  were  guilty  of  manslaughter.  Reg.  y.  Salmon,  Cr. 
Cas.  Res.  xi.  551 ;  40  L.  T.  R.  N.  S.  578. 

10.  Sudden  Quarrel  —  Weaponi  then  hrwtght  by  OtmsenL  If  upon  sud- 
den occasion  two  persons  fall  oat  and  presently  fetch  weapons,  and,  mu- 
tually consenting,  fight  therewith,  and  one  is  slain,  if  the  slayer  aeted 
without  any  mixture  of  deliberation  whatever,  but  under  the  infloenoa  of 
that  sudden,  violent  impulse  of  passion  supposed  to  be  irresistible,  then 
the  offence  would  be  voluntary  manslaughter  only,  and  not  marden 
State  V.  Cox,  Ga.  viii.  43. 

MATT.ING  LAWS. 
Mailing  Sealed  Obscene  LelSer  —  §  3893,  Rev.  Slat*.    An  ioformatioa 
will  lie  under  §  3893,  Rev.  Stats.,  for  sending  an  obscene  letter  sealed  in 
an  envelope.     U.  S,  v.  Morris,  U.  S.  C  C.  xvii.  298. 

MAYHEM. 

1.  Definition.  The  offence  of  mayhem  is  complete  whenever  a  per- 
son havmg  formed  a  design  to  nuum  another  proceeds  to  and  does  ex- 
ecute it.     TuUy  V.  People,  N.  Y.  ii.  663. 

2.  Premeditation.  The  premeditation  contemplated  by  the  statute 
against  mayhem  is  that  which  shows  a  prior  intent  to  commit  the  offence. 
Godfrey  v.  People,  N.  Y.  L  7 ;  63  N.  Y.  207. 

MURDBB. 

1.  Definition.  Murder  h  defined  to  be  where  a  person  of  sonnd  mem- 
ory and  discretion  unlawfully  kills  a  reasonable  creature  in  being  and  in 
the  peace  of  the  state  with  malice  aforethought.  Stale  r.  Hayden,  Conn, 
ix.  237.    E»  parte  Nettlei,  Ala.  vn.  654. 

2.  Jbid.  —  Statute.  Murder  by  any  kind  of  wilful,  deliberate,  and 
premecKtated  killmg  is,  by  statute,  made  murder  in  the  first  degree. 
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iSm*  t.  HogL,  Conn.  ix.  806 ;  46  Ck>Dii.    Statt  ▼.  Ho^kn,  Conn.  ix. 
S87. 

S.  Child  at  Birik— -Human  Bting.  "Wlmt  oonstitiiteB  a  human  beini^ 
upon  an  iocBctment  for  murder  of  a  oiiild  at  itt  bitth.  See  State  \. 
Wmthrop,  Iowa,  iL  892 ;  43  Iowa,  519. 

4.  Deliberation  and  Premeditation.  The  words  "  deliberate  and  pr&. 
meditated  malice  "  io  the  »tatutory  definition  of  murder  in  the  first  de> 
eree  were  intended  to  restrict  murder  in  that  degree  to  cases  where 
Oeliberation  was  shown  to  have  taken  plaoe  before  the  commission  of  the 
crime.     Milton  v.  State,  Neb.  iv.  509. 

5.  Ihid.  To  make  the  act  of  killing  mm:der  in  the  first  degree  it  is 
only  necessary  to  establish  that  it  was  done  with  deliberation  and  pre> 
nedita^ioB.     ScUtndter  t.  State,  Keb.  viii.  207  ;  9  Neb.  800. 

6.  Ibid.  —  Conepiracy  to  KilL  One  cannot  be  held  liable  for  a  kill> 
ing  by  another,  siin|riy  because  at  the  time  be  was  engaged  in  a  quarrel 
with  the  deceased,  unless  there  was  a  ooaspiracy  to  kill.  Cfrace  t.  State, 
Tena.  iiL  74. 

7.  ifridL  —  Deadly  Weapon.  Malice  will  be  implied  from  the  fatal 
use  of  a  deadly  weapon.  State  t.  Sobinton,  Mo.  xii.  244 ;  73  Mo.  30& 
Syhe^er  t.  State,  Ala.  sir.  140.  Per  contra,  Ferrit  r.  OmtmwHweaUh, 
Ky.  viL  238 ;  14  Bush,  863. 

8.  IbicL  —  Dntntennes*,  Yolnntary  drunkenness  will  not  reduce  the 
crime  of  murder  to  a  lesser  offanoe.  WiiUe  ▼.  Commonweakh,  Ya.  ix. 
147 ;  82  Gratt.  929.  ITanagoH  t.  Feoph,  N.  T.  xiii.  56.  Martbaa  t. 
Slate,  Ga.  y.  647 ;  59  Ga.  154.  Per  contra,  OMath  t.  State,  Tex.  vL 
700.  ScMencher  v.  Slate,  Neb.  viii.  207 ;  9  Neb.  300.  Bopt  y.  People, 
&  G.  U.  S.  xiii.  450;  104  U.  S.  681. 

9.  J6id.  —  Fiffhtiny'—  Dangerotu  Armt.  Where  one  enters  into  a 
eontest  dangerously  armed  and  fights  under  an  undue  advantage,  though 
mutual  blows  pass,  it  is  not  manslaughter,  but  murder,  if  he  slays  his 
adversary  pursuant  to  a  previously  formed  design,  either  general  or 
special,  to  use  his  weapon  in  an  emergency.  Ex  parte  Nettm,  Ala.  viL 
654. 

10.  Ibid.  —  Betitatian  or  DoeAt.  If  there  is  hesitation  or  doubt  to  be 
overcome,  a  dtoice  mada  as  the  result  of  thought,  however  short  the 
struggle  between  the  intention  aad  the  act,  it  is  salBcient  to  charactei^ 
ize  the  crime  as  deliberate  and  premeditated  murder.  Leiahtom  v.  Pe»- 
pU,  N.  Y.  xiiL  696;  88  N.  Y.  117. 

11.  Und.-—  Bomieidcd  Maitia.  To  establish  homicidal  mania,  it  must 
be  shown  that  the  defendant  was  ander  an  irresistible  inclination  to  kill, 
and  that  he  was  not  actuated  by  anger,  jealousy,  revenge,  or  kindred 
•vil  passion.     OommonwecJth  v.  Ooyle,  Penn.  xiii.  6o8. 

12.  Ibid.  — Period  oflVemeditatvm.  The  premeditated  design  to  kill 
aeed  not  have  existed  any  partaoular  length  of  lime ;  if  the  design  at  the 
time  of  killing  was  then  foraied,  and  the  killing  was  done  without  prov- 
ocation then  or  recently  received,  it  is  murder  in  the  first  degree.  Wright 
V.  CommoHwealtk,  Va.  x.  751.  Wriykt  v.  Cvmmtmvotakh,  Va.  xiii.  447 ; 
76  Va.  914, 

13.  Ihid.— ^  Reducing  Degree.  Gircnmstanoes  which  reduoe  murder 
from  the  first  degree.     Seo  MeDamid  v.  Oommonteenith,  Va.  xv.  665. 

14.  JSuf.  —  MentimtaJ  KiUing  —  Miitouri.  Proof  of  wilful  and  in- 
tentional  killiiw  alone  will  not  raise  the  presumption  of  murder  ;  under 
the  statute  (Wag.  Stat.  445)  deliberation  and  premeditation  must  bo 
shown.     Stale  v.  Ful0r,  Mo.  ii.  169  ;  61  Mo.  549. 

16.  Rid.  —  /br  Peut  Offeneee.  Homicide  for  past  ofienoes,  however 
heinous  these  may  have  been,  which  is  deliberately  planned  and  premed- 
itated, and  carried  into  execution  after  reason  has  had  time  to  assert  her 
•way  over  passion,  is  murder.    HiU  v.  State,  Ga.  x.  1 1 ;  64  Ga.  453. 
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16.  Ibid. —  Provocation,  It  u  not  error  to  charge  that  kiUing  s 
humaD  being  with  deliberation,  "  no  matter  what  the  provocation ;  no 
matter  what  the  heat  of  passion,"  is  murder,  if  such  language  is  qualified 
by  the  judge  to  mean  a  state  of  mind  on  the  part  of  the  defendant  not 
iucompatible  with  a  deliberate,  premeditated  design  to  kilL  Soman  t. 
State,  Wis.  iu.  554 ;  41  Wis.  312. 

17.  Ibid.  —  Snd.  —  Previout  Malice.  A  present  proTOcation  most  be 
considered  in  murder,  though  malice  has  previously  existed.  Mvurrau  v. 
Oommovweabh,  Penn.  L  102 ;  79  Penn.  St.  311 ;  Oanawn  v.  StaU,  Miss, 
ix.  13;  57  Miss.  147. 

18.  Ibid,  —  Quarrel  —  Meeting.  Where  a  rencontre  with  deadly 
weapons  is  agreed  upon,  and  one  is  accordingly  slain,  it  is  either  murder 
or  manslaughter  in  the  slayer,  according  to  the  evidence.  State  v.  Cox, 
Ga.  viii.  43. 

19.  Ibid,  —  Agreed  Meeting  declined —  Periittence  of  Slayer.  Where 
a  rencontre  with  deadly  weapons  is  agreed  npon,  and  the  hostile  meeting 
is  afterwards  declined  by  one  of  the  parties,  but  the  other  knowingly 
persists  and  brings  on  the  contest,  seeking  his  adversary  for  that  purpose, 
and  he  slay  the  latter,  it  is  murder  in  the  slayer.     Ibid. 

20.  Ibid,  —  Quarrel  renevred —  Weapone.  In  a  quarrel  renewed  when 
the  defendant  did  not  act  on  sudden  provocation  or  defence,  but  from 
a  previous  and  deliberate  intention  to  bring  on  a  fight  with  deadly  weap- 
ons,  intending  to  kill,  the  offence  is  murder.    Md, 

21.  Ibid.  —  £etr«ating  Antagonitt.  A  homicide  by  a  deadly  weapon 
of  a  retreating  antagonist  is  murder.  Mitchell  v.  CommoniceaUh,  Va.  x. 
59  ;  30  Gratt.  845. 

22.  Ibid,  —  Seducer  or  Adulterer  deliberately  killed  —  Wife's  Mitcott. 
duct.  Although  a  husband  would  have  the  right  to  slay  the  aggressor,  if 
such  killing  should  become  actually  necessary  in  order  to  protect  and  de- 
fend the  wife  from  adultery  or  seduction,  he  has  no  right  after  her  mi»> 
conduct,  and  when  there  is  no  longer  a  necessity  for  violence  in  ha 
defence,  to  seek  out  her  paramour  and  slay  him;  and  such  killing,  if 
deliberate  and  premeditated,  and  done  after  a  sufficient  lapse  of  cooling 
time,  would  be  murder.     J^ate  v.  HiU,  Gtu  viL  397. 

23.  Ibid.  —  Sudden  QuarreL  A  malicdoua  killing,  though  done  npon 
a  sudden  quarrel  and  iu  the  beat  of  passion,  is,  at  least,  murder  in  the 
second  degree.     Bohannan  y.  State,  Neb.  xviL  405. 

24.  BM. —  Temper,  Bashness  and  impetuosity  of  temper  will  not 
reduce  the  crime  of  murder  in  the  first  degree  to  an  inferior  offence. 
Green  v.  ComrnonweaUh,  Penn.  iii.  457 ;  83  Penn.  St.  75.  MUepatriek 
T.  Commonwealth,  Ky.  xvii.  206. 

25.  Unintentional  KiUing  —  Missouri.  Where  death  results  from  acts 
of  personal  violence,  and  the  homicide  is  simple,  unintentional  killing 
only,  the  offence,  under  the  statutes  of  Missouri,  is  not  murder  either  in 
the  first  or  in  the  second  degree.  State  v.  Shock,  Mo.  vii.  C58 ;  68  Mo. 
552. 

26.  Aecessory — Presence.  Unless  the  defendant  was  present  at  the 
homicide,  that  he  was  accessory  only  before  or  after  the  fact  will  not 
make  his  offence  murder.      Walrath  v.  State,  Neb.  vii.  53 ;  8  Neb.  80. 

27.  In  ComnUstion  of  Felony,  Homicide  committed  in  robbery  or  the 
attempt  to  rob  is  not  mnrder  in  the  first  degree ;  bat  homicide  committed 
in  such  act  is  declared  by  the  Code  to  constitute  murder  in  the  first  de- 
gree.    Pharr  v.  State,  Tex.  ix.  359 ;  9  Ct.  of  Appeals,  129. 

28.  Jh'd. — Accessory.  If  the  prisoner  procures  A.  to  commit  a  rob- 
bery, and  A.  kills  the  deceased  to  conceal  the  robbery,  the  prisoner  is 
guilty  as  accessory  before  the  fact  to  the  murder.  State  v.  Davis,  N.  C. 
xvi.  119. 

29.  Immediate  Oauie  of  Death.    It  is  no  defence,  where  a  woond 
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feloniooslj  given  is  the  mediate  cause  of  death,  that  the  immediate  canse 
was  a  disease  which  set  in  in  eonseqnence  of  the  woond.  fkntncM  t. 
Slate,  Neb.  xvii.  250. 

30.  hUenU  It  being  shown  tiiat  the  prisoner  roluntarilj  and  without 
just  cause  or  provocation  shot  and  killed  the  deceased,  the  act  being  un- 
hkwfnl,  malice  will  be  presumed.  SchUncher  v.  State,  Neb.  viii.  207 ;  9 
Neb.  300. 

31.  Jbid.  —  Degree.  The  distinction  between  murder  in  the  first  and 
in  the  second  degrees  does  not  lie  in  the  intention  with  which  the  act  was 
done.     &at»  v.  JMering,  Mo.  iv.  679  ;  C5  Mo.  580. 

82.  Rfiniting  Arrett  —  VaJUd  Proceee.  A  homicide  in  resisting  arrest 
bj  lawful  process  is  murder.  Joktuon  v.  Slate,  Tex.  vii.  795 ;  5  Ct  of 
Appeals,  43. 

38.  Urukilfid  Treatment  of  Deceated.  Unskilful  treatment  of  the  de- 
ceased is  not  a  ground  for  acquittal  of  murder.  Stat*  v.  Bamet,  La. 
xiv.  433.    Bowkt  v.  StaU,  Ala  vL  328 ;  58  Ala.  885. 

MURDER  IN  THE  SECOND  DEQRBE. 

1.  Definition.  Murder  below  that  of  the  second  degree  defined.  See 
GeUUn  V.  State,  Tex.  ix.  59. 

2.  Premeditation.  Premeditation  is  a  neoessarj  constituent  of  murder 
in  the  second  degree.  This  does  not  mean  that  the  death  itself  should 
have  been  premeditated,  but  refers  to  the  act  which  causes  death.  State 
▼.  Robinson,  Mo.  xiL  244;  S.  0.  lb.  xiii.  52;  78  Mo.  806.  SuUey. 
Hayden,  Conn.  ix.  237. 

MURDER  IN  THE  THIRD  DEGREE. 
Killing  vnthout  Design  —  Committing  other  Felony,     Murder  in  the 
third  d^ree  is  Uie  killing  of  a  human  being,  without  design  to  effect 
death,  while  engaged  in  the  oommisdon  of  a  tdoaj.    PUimUng  v.  Sl(Ue, 
Wis.  viiL  604;  46  Wis.  516. 

PENSIONS. 

1.  Ffdse  Claim  —  Rev,  Stats.  §  5438.  A  false  claim  presented  bj  a 
pensioner  against  the  federal  government  is  within  §  5488,  U.  S.  Rev. 
Sttt.     U.  S.  V.  Coggin,  U.  S.  C.  C.  x.  687. 

2.  Jbid. — Presentation  of  Claim  —  Distinct  Offences,  Where  a  pen- 
sion certificate  is  genuine,  but  has  been  fraudulently  obtained  by  the 
pensioner,  each  presentation  bj  him  of  the  certificate  for  the  payment  of 
money  constitutes  a  distinct  offence.     Ibid. 

3.  Withholding  Pension  Money.     An  indictment  will  lie  against  an 

rt  or  attorney  for  wrongfully  withholding  pension  money.     U.  &  v. 
m,  U.  8.  C.  C.  xiL  484. 

PERJURY. 

1.  Bail  Qtudifying.  A  false  oath  taken  by  bail  as  to  his  qualification 
k  perjury  under  8  Rev.  Suts.  966  (6th  ed.).  Stratton  v.  People,  N.  Y. 
ix.  486 ;  20  Hun,  288. 

2.  Boy  of  Tw^ve  —  Knowledge.  A  boy  of  twelve  cannot  commit  per- 
jury unless  he  knew  the  criminality  of  the  act  and  its  punishment.  Wil- 
lea  r.  Commonwealth,  Ky.  iv.  144;  13  Bush,  230. 

8.  OontrwUctory  Statements.  Two  contradictory  material  statements 
upon  a  trial  is  not  perjury,  without  further  proof.  Schwartz  v.  Oommon- 
weaUA,  Ya.  iii.  10;  27  Oratt.  1025. 

4  Defendant  as  Witness  —  Material  FaOs.  A  defendant  offering 
himself  as  a  witness,  if  he  testifies  falsely  that  he  had  not  been  in  state 
prison  commits  perjury.  U.  S.  v.  Landsberg,  U.  8.  C.  C.  xv.  42 ;  8 
Saw.  822. 
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5.  Formal  OaA.  Some  form  of  oath  is  euential  to  oonstitnte  per* 
jury.     (fSeiUp  y.  Peopk,  N.  Y.  xU.  600. 

6.  Marriage  lAcente  —  Deputy  holding  over.  Perjury  cannot  be 
charged  against  one  obtaining  a  marriage  license  when  the  oath  has  been 
administered  by  a  depsty  clerk  holding  over  witboat  a  new  appointment. 
Staight  r.  Suu»,  Ohio,  xvii.  21. 

7.  Material  Facts.  To  constitate  perjury  the  false  oath  must  be 
Btade  as  to  material  facts,  and  moat  in  itself  be  material.  BeecAery. 
Anderson,  Mich.  xiL  51 ;  45  Mich.  548. 

8.  Jbid.  —  Immaterial  letter — Formal  Oath.  Where  the  oath  upon 
which  a  conviction  for  perjury  rests  was  in  a  legal  proceeding,  but  the 
sabjecti-matter  of  the  oath  was  immaterial  in  that  proeeediog,  there  is 
no  perjury.     Crump  v.  Commonwealth,  Ya.  xiii.  446 ;  75  Va.  932. 

9.  No  Oath  neentarg  ~—  JEvideuee  of  Offieer.  Where  an  officer  (secre- 
tary) of  a  corporation  falsely  swore  to  an  answer  in  chancery  In  behalf  of 
the  corporation,  but  the  oath  was  not  necessary  and  the  officer  was  not  a 
defendant,  there  was  no  perjury  committed.  Beecher  t.  Anderson,  Mich, 
xii.  51 ;  45  Mich.  548. 

10.  Ptmetuatii9n  onlg.  Perjury  cannot  be  made  to  rest  upon  the  nwre 
punctuation  of  sentences.  LeutAert  v.  People,  N.  Y.  vH.  471 ;  76  N.  Y. 
S20. 

PUBLIC  NUISANCJB. 

1.  Corporation.  A  corporation  is  indictdttle  for  creating  and  main- 
taining a  public  nuisance.     R.  R.  v.  Commonwealth,  Penn.  ix.  261. 

2.  Fruit  Stand  on  Sidewalk.  A  fruit  stand  built  upon  the  sidewalk  is 
a  public  nuisance.     Stale  v.  Burdetta,  Ind.  xi.  832 ;  78  Ind.  185. 

8.  Husband^ s  Control —  Illegal  Business  bg  Wife  in  Domieil  owned  bg 
Her.  The  husband  does  not  lose  control  of  the  household  though  the 
house  in  which  it  is  dondeiled  belougs  to  the  wife  ;  and  he  is  liable  for 
an  illegal  use  of  the  premises  by  his  wife.  CoimHonweaUk  v.  QtrroB, 
Mass.  V.  699. 

4.  Obstructing  Alley-  Wag.  An  alley  is  not  a  public  highway  to  the 
extent  that  an  obstmcticm  thereof  will  be  considered  a  public  unisaoce. 
Bagley  v.  Peopk,  Mich.  ix.  742 ;  48  Mich.  355. 

5.  Obstructing  Highwag  —  Improperly  Constructed  Bridge.  The  un- 
necessary impairm^it  of  a  highway  by  an  improperly  oonstrncted  bridge 
by  a  railroad  company  is  a  public  nuisance.  People  v.  R.  B.  Co.  N.  Y. 
xiv.  407.   R,  R.  Co.  v.  Commonwealth,  Ky.  xiii.  554;  80  Ky.  137. 

6.  Obstructing  Turnpike.  The  obstruction  of  a  tarn  pike  ie  a  pnblio 
nuisance.    R.  R.  Co.  v.  Oommonsoeallh,  Penn.  ix.  261. 

7.  Profane  Swearing.  The  public  use  of  profano  oaths,  frequently 
and  boisterously  repeated,  through  on  a  single  occasion,  and  but  for  five 
minutes,  is  a  public  nuisance.  State  v.  Chrisp,  N.  C.  xiii.  253;  81 
N.  C.  528. 

8.  Public  Clamor.  Making  great.  noiM  and  outcry  in  the  public 
streets,  whereby  a  crowd  is  collected  and  the  highway  obstructed,  is  a 
public  nuisance.     Commonwealth  v.  Spratt,  Penn.  ix.  828. 

9.  Railroad  IVack  —  Obstruction,  A  railway  track  across  a  highway 
is  not  a  public  nuisance  unless  it  is  a  dangerous  obstraction.  R.  R.  Co. 
y.  Commonwealth,  Penn.  ix.  261. 

10.  Removal  of  Busiding  on  Re-Location.  Under  the  Massadiusetts 
Statutes  the  mere  passive  neglect  of  the  owner  to  reaove  a  building 
standing  over  the  line  of  the  re-location  of  a  pnblic  road  will  not  be  a 
nuisance.     Commonwealth  v.  Noxon,  Mass.  ii.  456;  121  Mass.  42. 

11.  Ibid.  — Forfeiture— -RemovaL  The  failure  to  remove  widnn  a 
reasonable  time  effects  a  forfeiture  of  the  property  to  tht  town  ;  and  it 
becomes  the  duty  of  the  town  to  remove  the  obstruction.     Jbid. 


Digitized  byLjOOQlC 


CRIMINAL  LAW.  191 

18.  Renting  Houte  to  ereatt  Iftdtanee,  Bendng  a  honse  for  the  pnr- 
pote  of  creati^  a  public  naiaaoee  i»  an  o&cnoo  at  oommou  law.  Com- 
moMotalth  v.  J^naili,  Kj.  ziii.  172. 

PUBUO  OFFICERS. 

1.  AiminUtrator.  Erery  wilful  violation  of  hia  ofikial  dnty  by  a 
pablic  administrator  is  a  misdemeanor.  State  v.  Bcrtyvothf,  Nev.  iL  Aid ; 
n  Ner,  119. 

2.  OvwKtr  of  the  Poor.  An  overseer  of  Ura  poor  is  liable  to  indiot- 
ment  at  common  law  for  any  neglect  of  his  duties  or  abase  of  his  powers. 
State  V.  Hawkins,  N.  C.  iv.  581 ;  77  N.  G.  494. 

RAPB. 

1.  Sufficient  Fact*.  Facts  sufficient  to  jastafy  a  conviction  for  rape- 
See  Ltwi*  V.  GommonweaJth,  Va.  xiiL  733.  Scmueker  v.  PtopU,  N.  Y. 
xiii.  601 ;  88  N.  Y.  192.     " 

2.  Carnal  Knowledge  of  Child—  18  Mix.  The  statate  of  18  Eliz. 
made  the  carnal  knowledge  of  a  female  under  ten  years  rape.  State  v. 
Johnston,  N.  C.  iii.  643 ;  76  N.  G.  366. 

3.  Ibid.  —  Consent  —  Age.  Canal  knowledge  of  a  female  under 
twelve  is  independent  of  ber  consent,  or  of  any  statement*  by  her  as  to 
ber  age.     Lanorenoe  v.  Commonwealth,  Va.  vi.  285 ;  80  Gratt.  845. 

4.  Force  —  LusL  Bape  most  be  by  force,  and  to  gratify  lost.  State 
V.  Hagerman,  Iowa,  viL  461 ;  47  Iowa,  151. 

5.  Intent—  (bating  Prosecutrix.  Chasing  the  prosecutrix  may  be 
considered  in  rape  to  find  the  intent,  bat  it  is  not  a  oouclosive  fact. 
State  T.  Donovan,  Iowa,  zvi.  488. 

6.  ttid.  —  Drunkenness.  Drunkenness  may  render  a  defendant  inca- 
pable of  committing  rape.     Ibid. 

7.  Dhekaste  Female.  Rape  may  be  committed  apea  an  unchaste 
female.     Turner  v.  People,  Mich,  iu  173. 

8.  "  Inmost  Sesislancs."  It  is  not  necessary,  to  oonstitate  rape,  that 
the  prosecutrix  shonld  have  manifested  the  utmost  reluctance,  and  should 
have  made  the  utmost  resistance.  State  v.  Shields,  Conn.  viL  140 ;  45 
Conn.  266. 

RBOmVlNQ  STOLBN  PROPHRTT. 

1.  Mere  Belief  of  Defendant.  A  mere  belief  of  the  reeeiver  of  stolen 
goods  that  they  were  stolen  will  not  make  him  a  receiver  of  stolen  goods. 
loumg  V.  Commonwealth,  Ky.  xiv.  176. 

2.  Detective  receiving  Property  for  Owner.  A  detective  who  receives 
stolen  goods  from  the  thief,  for  the  purpose  of  returning  them  to  the 
owner,  and  who  immediately  delivers  them,  is  not  guilty  of  recMving 
stolen  goods  under  the  statute.     Isaacs  v.  People,  HI.  lii.  12 ;  98  III. 

8.  Finder  of  Stolen  Property.  A  finder  of  property  who  believes  it  to 
be  stolen,  seeking  to  make  profit  out  of  it,  may  be  convicted  of  receiving 
stolen  goods.     Oommonwemh  v.  Moreland,  Penn.  x.  160. 

4.  Larceny  in  Another  State.  A  receiver  of  stolen  goods  from  the 
•gent  of  the  tblef  who  committed  the  larceny  in  another  state,  knowing 
them  to  be  stolen,  is  guilty  of  the  offence.  Commonwealth  v.  White,  Mass. 
iv.  251 ;  123  Mass.  ^0. 

5.  Property  changed  in  Sind.  That  stolen  property  b  changed  in  kind 
before  it  reaches  Uie  receiver  is  not  materiai  when  be  knows  that  the 
property  is  stolen.     Ibid, 

RIOT. 

Unlawfiil  Combination  wiA  Force.  To  disturb  another  in  the  enjoy- 
ment of  a  lawful  right  is  a  trespass,  and  if  done  by  numbers  unlawfully 
combined,  the  act  is  a  riot.    People  r.  LoughUn,  Utah,  xir.  185. 
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BOBBBRY. 

1.  DefmHon.  Bobbery  is  laroenj  oommitted  by  Tiolence  from  the 
person  of  one  pat.in  fear.     People  v.  Jotui,  Cal.  tL  195  ;  53  Cal.  58. 

2.  Detective  joining  in,  httt  not  mggeeting  Offence.  A  detective  joining 
in  a  plan  to  rob,  but  not  suggesting  the  offence,  will  not  deprive  the  acts 
of  the  others  of  their  criminality.  Johnson  v.  State,  Tex.  vi.  604 ;  3  Ct. 
of  Appeals,  590. 

3.  Taking  Parcel  hy  Force.  The  felonious  taking  of  a  parcel  by  force 
is  robbery.    Jackton  v.  State,  Ala.  xiv.  326. 

SEDUCTION. 

1.  Engagement  to  Marry  —  Further  Promite  and  Intercourse.  Under 
a  virtuous  engagement  to  marry  there  may  be  a  seduction,  though  con- 
sent may  be  obtamed  without  other  persuasion  than  that  implied  in  pro- 
posing the  intercourse  and  repeating  the  promise  to  marry.  Wilson  r. 
.State,  Ga.  iv.  286 ;  58  Ga.  828. 

2.  "  Improper  Liberties  "  —  Chastity.  "  Improper  liberties  "  allowed 
by  the  woman  may  destroy  her  charge  of  seduction.  State  v.  Carr,  Iowa, 
XV.  587. 

8.  Previous  Unchaste  GonducL  In  seduction  previous  unchaste  con- 
duct must  be  considered  in  favor  of  defendant.     Aid. 

4.  Promise  to  Marry  —  Chastity.  In  seduction,  illicit  intercourse  in 
reliance  upon  a  promise  to  marry  is  not  snfficient ;  previous  chastity  must 
be  considered.    People  v.  Clark,  Mich.  i.  286;  83  Mich.  112. 

5.  Second  Seduction  —  Promise  to  Marry  —  Chastity.  There  may  be 
a  second  seduction  under  a  promise  to  marry ;  but  the  subsequent  acts  if 
they  follow  closely  destroy  the  presumption  of  chastity.     Ibid. 

SELF-DEFENCE. 

1.  When  Jtutifiable.  Homicide,  when  done  under  pressing  necessity 
to  defend  life,  or  limb,  or  wife,  or  child,  or  habitation,  or  property, 
against  felonious  attacks,  is  justifiable.  BiO  t.  Slate,  Ga.  x.  11 ;  64  Ga. 
453. 

2.  Absolute  Necessity  —  Homicide.  It  is  not  necessary,  in  justificadon 
by  way  of  self-defence,  that  the  defendant  should  have  determined  that  it 
was  "  absolutely  necessary  "  to  kill  deceased.  PeopU  v.  FlaAave,  Cal.  xii. 
459. 

3.  Armed  TVespasser  —  FcUal  Purpose.  An  armed  trespasser  upon 
property  using  force  to  effect  his  purpose  even  with  homicide  may  be 
slain  in  resisting  him.     Boss  v.  State,  Tex.  xii.  185. 

4.  Character  of  Deceased.  The  reputation  of  the  deceased  for  violence 
is  competent  under  the  plea  of  self-defence.  Upthegrove  v.  State,  Ohio, 
xiii.  568  ;  37  Ohio  St.  662. 

5.  Ibid.  —  tlse  of  Pocket  Knife.  Where,  under  the  plea  of  self-defence, 
the  deceased  was  a  man  of  desperate,  fighting,  and  ruffianly  character, 
of  great  strength,  and  much  stronger  physically  than  the  defendant,  his 
use  of  a  pocket  knife  to  protect  himself  from  great  harm  without  any 
murderous  intent  is  done  in  self-defence.  State  v.  Nett,  Wis.  xi.  112 ; 
50  Wis.  524. 

6.  Deadly  Weapon  —  Dangerous  Attack.  A  deadly  weapon  may  be 
used  in  good  faith  to  resist  an  attack  which  imperils  life,  or  threatens 
great  bodily  harm.     Bays  v.  State,  lad.  xiv.  557  ;  8  Ind.  274.    ' 

7.  Defendant  attacked  in  Bis  Own  Bouse  —  Danger —  Bomicide.  In 
a  fight  forced  upon  defendant  in  his  own  house  by  a  larger  and  stronger 
man,  flight  cannot  be  required,  but  the  attack  may  be  repelled  even  to 
homicide.     Miller  v.  State,  Ind.  xii.  26)) ;  73  Ind.  88. 

8.  Fdotiioiu  Attack  —  Assault  or  QuarreL  Where  an  attack  is  made 
with  murderous  intent,  the  person  attacked  need  not  fly,  but  may  stand 
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his  ground,  and  if  necessary  kill  his  adrersanr ;  otherwise,  in  a  case  of 
mere  assault  or  mutual  quarrel.  People  t.  le  Park,  Cal.  xr.  229 ;  62 
Cal.  204. 

9.  First  Auailant  —  Strife  declined.  The  defendant  though  the  orig- 
inal assailant,  if  in  good  faith  he  declined  further  strife,  maj  justify  a 
homicide  committed  by  him  in  self-defence.  People  v.  Simmons,  Cal.  xiiL 
329  ;  60  Cal.  72. 

10.  Great  Bodily  Harm — Homicide.  While  putting  out  an  eye,  cut- 
ting off  an  ear,  slitting  the  nose,  bruising  the  body,  or  choking  with  great 
violence,  may  not  endanger  life,  the  person  attacked  may  use  such  force, 
even  to  the  taking  of  life,  as  may  be  reasonably  necessary  to  prevent  the 
infliction  of  the  injuries.     Minton  v.  Commonwealth,  Ky.  zii.  688. 

11.  Necessity  brought  about  by  Defendant.  A  real  or  apparent  neces- 
sity, brought  about  by  the  design,  contrivance,  or  fault  of  the  defendant, 
cannot  be  availed  of  as  a  defence.  People  v.  Westlake,  Cal.  xv.  327 ;  62 
Cal.  803.  Page  v.  State,  Ala.  xiv.  110;  69  Ala.  281,  Minton  v.  Com- 
monwealth, Ky.  xii.  688.     State  v.  Cox,  Ga.  viii.  43. 

12.  Pursfting  Lawful  Affairs  —  Meeting.  A  person  threatened  may 
proceed  about  his  lawful  affaira,  and  if  a  meeting  casually  happens,  the 
law  of  self-defence  applies.  Oder  v.  Commonwealth,  Ky.  xiv.  206 ;  80 
Ky.  82. 

18.  ^  Rape  —  Danger  —  Necessity  of  Defence.  The  use  of  a  deadly 
weapon  by  a  female  to  prevent  a  rape  upon  her  is  justifiable  only  where 
she  has  reasonable  fear  of  the  felony,  and  believes  the  use  of  the  weapon 
necessary  to  her  safety.     People  v.  De  Los  Angeles,  Cal.  xir.  S27. 

1 4.  Reasonable  Fears.  Where  the  circumstances  are  such  as  to  excite 
the  fears  of  a  reasonable  man,  he  may  act  upon  appearances,  and  will  be 
justified,  though  they  turn  out  to  have  been  false.  People  v.  Flannagan, 
Cal.  zii.  263 ;  60  Cal.  2.  Edwards  v.  State,  Tex.  viii.  125 ;  5  Ct  of 
Appeals,  528.  I^arr  v.  State,  Tex.  ix.  359 ;  9  Cu  of  Appeals,  129. 
Sleinmeyer  T.  People,  111.  x.  489  ;  95  III.  383.  State  v.  Bohan,  Kan.  t1. 
78;  19  Kan.  28.  Kennedy  v.  Commonw'.alth,  Ky.  vi.  718;  14  Bush, 
340.  Munday  y.  Commonwealth,  Ky.  xvi.  459.  Rogers  v.  State,  Ala.  viii. 
11 ;  62  Ala.  170.  Darling  v.  Williams,  Ohio,  viii.  179 ;  85  Ohio  St.  58. 
Murray  v.  Commonwealth,  Peiin.  i.  102;  79  Penn.  St.  311.  Marts  y. 
State,  Ohio,  8  Am.  L.  T.  R.  414. 

15.  Resisting  Arrest  —  Duty  to  arrest  —  Officer  known  or  not.  Where 
a  peace  officer  in  the  way  of  his  duty  attempts  to  make  an  arrest  and  is 
resisted  and  thereby  killed,  it  is  murder  if  the  offender  knew  the  deceased 
to  be  an  oiBcer,  and  manslaughter  if  he  did  not  know  it.  Fleetwood  v. 
Commonwealth,  Ky.  xiii.  307 ;  80  Ky.  1. 

16.  JbicL  —  Homicide  of  Officer  —  Arrest  in  Good  Faith.  The  law 
of  self-defence  as  between  a  peace  officer  and  a  private  person  does  not 
apply  nuless  the  latter  has  reasonable  grounds  to  believe,  and  does  be- 
lieve, that  the  officer  is  not  acting  in  good  faith  in  making  the  arrest. 
Jbid. 

17.  3id.  —  Hontieide  of  Officer  —  Warrant.  Where  a  peace  officer, 
whose  oflicial  character  is  unknown,  is  slain  in  attempting  to  make  an 
arrest  for  felony  without  warrant,  the  homicide  is  self-defence  if  the 
killing  was  apparently  necessair  to  save  the  defendant's  life.  StcUe  v. 
Underwood,  Mo.  xiiu  726 ;  S.  G.  Mo.  xiv.  814;  75  Mo.  230.  See  StaU 
▼.  Johnson,  Mo.  xv.  181 ;  76  Mo.  121. 

18.  Resisting  JBegal  Arrest  —  Defective  or  Void  Process  —  Homicide. 
The  malidous  and  deliberate  killing  of  an  officer  is  murder,  to  which  it 
is  no  defence  that  the  officer  was  at  the  time  endeavoring  to  arrest,  on  de- 
feaive  or  void  process,  the  defendant  or  his  friends.  Alsop  v.  Common- 
wealth,  Ky.  xv.  649. 

19.  Ibid.  —  Inerensing  Forte  —  Homicide.     An  illegal  arrest  may  be 
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registed  bj  foroe,  which  may  be  increased,  the  attempted  wrong  contino- 
ing,  even  to  the  taking  of  life.  Rou  t.  State,  Tex.  xiu  185.  Drdkt  v. 
Stale,  Neb.  ivi.  790. 

20.  3id.  —  Weapon.  Homicide  by  the  use  of  a  deadly,  or  unneces- 
sarily dangerous,  weapon  in  resisting  an  illegal  arrest  is  not  justifiable 
as  self-defence.  Jioet  v.  Slate,  Tex.  xii.  185.  Goodman  v.  Stale,  lb. 
vii.  877 ;  4  Ct.  of  Appeals,  849. 

21.  Ditty  to  Retreat.  In  the  necessary  defence  of  one's  person  homi- 
cide is  permissible,  and  the  slayer  is  not  bound  to  retreat.  CHUey  v. 
StaU,  Tex.  xvii.  638.  Branch  v.  State,  Tex.  xvii.  479.  See  Oommo»- 
weabh  V.  (yMaUey,  Mass.  xii.  751 ;  181  Mass.  423. 

22.  Ibid. — PeriL  One  maliciously  assaulted,  with  a  mortal  intent, 
may  kill  bis  adversary  in  self-defence,  without  retreating,  though  the 
slayer  could  retreat  without  adding  to  his  peril.  JSnoin  v.  Stale,  Ohio, 
4  Am.  L.  T.  B.  857. 

23.  Right  revived —  Conflict  ended.  Where  one  has  commenced  the 
conflict,  so  long  as  he  keeps  it  up  he  can  do  nothing  lawfully  in  self- 
defence  ;  but  Uie  right  of  self-defence  revives  when  he  ceases  in  good 
faith  from  the  conflict.  Terrell  v.  Commontoealth,  Ky.  iv.  112;  18 
Bush,  246. 

24.  Seduction  —  Of  Wife  —  Necessary  Force.  A  husband  may  use  all 
necessary  force  to  defend  the  marital  honor  of  bis  wife  against  the  adul- 
terer and  seducer.     State  v.  Hill,  Ga.  viii.  897  ;  62  6a.  578. 

25.  Threats  only.  Threats,  not  accompanied  or  followed  by  hostile 
demonstrations,  will  not  justify  a  killing  of  the  person  making  the 
threats.  Kendrick  v.  State,  Miss.  vL  781 ;  55  Miss.  436.  People  v. 
Tamkin,  Cal.  xv.  490 ;  62  Cal.  468. 

26.  Ibid.  —  Meeting  —  Reasonable  Fear.  Threats  only  will  not  jus- 
tify homicide;  but  on  meeting  the  foe,  with  reasonable  ground  to  fear 
danger  to  life  or  great  bodily  harm,  necessary  force  may  be  used  to  avert 
it.  Oder  v.  Commonwealth,  Ky.  xiv.  206 ;  80  Ky.  32.  People  v.  Weit- 
Jaie,  Cal.  xv.  327 ;  52  Cal.  803.  Kendrick  ▼.  Slate,  Miss.  vi.  781 ;  55 
Miss.  486. 

27.  Tretpasser — Armed  Owner — Assault.  Where  the  defendant  en- 
tered on  premises  to  foroe  a  bam  door,  and  was  resisted  by  the  owner 
with  a  dangerous  weapon,  self-defence  b  not  a  sufficient  plea  against  his 
assault  of  Sas  owner.     People  v.  Miller,  Mich.  xiv.  528 ;  49  Midi.  28. 

SBLLINO  INTOXICATINa  LIQUORS. 

1.  Sale  of  Liquor  before  Lieenu  Fee  paid.  A  sale  of  liquor  after  the 
date  of  a  license  to  sell,  and  before  the  payment  of  the  license  fee,  is  not 
a  sale  without  license.     State  v.  Wilcox,  Ind.  ix.  9 ;  66  Ind.  557. 

2.  Keeping  Bar-Room  open  —  Sunday  Liquor  Law  —  Innkeeper.  The 
statute  does  not  prevent  innkeepers  and  boarding-house  keepers  engaged 
in  selling  liquor  from  supplying  ordinary  meals  to  regular  boarders. 
StaU  V.  Gregory,  Conn.  x.  522 ;  47  Conn.  276. 

8.  Ibid.  —  By  Employee.  A  liquor-seller  is  indictable  for  Sunday  sales 
made  by  his  employee  without  his  knowledge ;  the  intent  is  not  essential. 
People  V.  R(Ay,  Mich.  xviL  626.    People  v.  Blake,  Mich.  xvii.  661. 

4.  Beverage— Medicinal  and  Toilet  Purposes. — The  prohibition  of 
the  sale  of  intoxicating  liquors  as  a  beverage  does  not  extend  to  the  sale 
of  alcoholic  liquors  for  medicinal  or  toilet  purposes.  Intoxicating  Liquor 
Oases,  Kan.  xii.  559 ;  25  Kan.  75. 

5.  Druggist's  Sale.  If  the  article  sold  be  intoxicating,  the  sale  is  illegal 
without  a  license,  though  it  be  sold  as  a  medicine  by  a  druggist.  Com- 
monwealth T.  RamsdeU,  Mass.  xi.  339 ;  130  Mass.  68.  Wright  v.  People^ 
111.  xii.  777. 

6.  Ibid.  —  Quantity.     Druggists  may  sell  liquors  without  a  license  in 
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qoaotitieB  less  than  a  quart,  in  good  faitb,  for  medical  pnrposas.    Hain- 
Une  T.  Conunomoeabhf  Ey.  iv.  613;  18  Bush,  350. 

7.  Jlnd.  —  Liquor  drunk  on  Premites.  A  druggist  is  guilty  (Act  of 
1877,  p.  345)  if  he  permits  liquor  sold  for  medicinal  purposes  to  be  drunk 
on  his  premises.     State  v.  Reiley,  Mo.  xiv.  314. 

8.  Selling  Liqtwr  to  Habitual  Drunkard.  The  statute  which  forbids 
the  sale  of  intoxicating  liquors  to  an  habitual  drunkard  applies  not 
merely  to  those  licensed  to  sell  liquor,  but  to  any  one.  StaU  t.  McGin- 
ni*,  Minn.  xv.  241 ;  SO  Minn.  48. 

9.  Ibid.  —  Sale*  by  Clerk  —  Knowledge.  Under  a  statute  punishing 
the  sale  of  intoxicating  liquors  to  habitual  drunkards  a  liquor  dealer  is 
not  criminally  responsible  for  sales  made  by  a  clerk  without  his  knowl- 
edge or  assent.     Pemle  v.  Parks,  Mich.  xv.  16;  49  Mich.  333. 

10.  fiotpitality.  Giving  liquor  as  an  act  of  hospitality  is  not  an 
(^ence  within  the  Dram  Shop  Act.  AlbreeM  v.  People,  IlL  L  528 ;  78 
111.  510. 

11.  Intoxicant  —  "Bitters"  —  Revenue  Stamp — As  Medicine.  It  is 
an  indictable  offence  to  sell  "  bitters,"  put  up  as  a  medicine,  and  author- 
ized and  stamped  by  the  United  States  as  such,  but  containing  intoxicating 
liquors,  without  having  a  dram-shop  or  other  license  to  sell  the  same. 
StaU  V.  Lillard,  Mo.  xvi.  437. 

12.  3id.  —  Cider  —  Quantity.  When  cider  is  kept  for  sale  as  a  bev- 
erage in  quantities  less  than  five  gallons  it  is  an  intoxicating  liquor,  and 
the  place  where  it  is  kept  for  sale  is  a  prohibited  place  under  the  law, 
although  the  liquor  is  not  drank  there.     State  y.  Roach,  Maine,  xvL  782. 

13.  Jbid.  —  Wine  and  Cider.  One  may  be  convicted  for  selling  cider 
and  wine  made  from  fruit  grown  in  this  state  for  tippling  purposes,  if  the 
jury  find  them  to  be  intoxicating  liquors.  State  v.  Page,  Maine,  iii.  205 ; 
66  Maine,  418. 

14.  Local  Option  —  Change  in  DistrieL  Where  a  vote  is  in  favor  of 
"  local  option,"  the  law  remains  in  force  in  the  geographical  boundary 
designated  as  the  district,  although  parts  of  it  may  have  been  formed 
into  a  new  district,  or  added  to  other  districts.  Prater  v.  Commonwealth, 
Ky.  xiii.  685. 

15.  Merchants  selling  lets  than  Quart.  A  merchant's  license  to  sell 
liquor  does  not  protect  him  in  selling  quantities  less  than  a  quart,  ffain- 
Kne  T.  Commonwealth,  Ky.  iv.  613;  13  Bush,  350. 

16.  To  Minors  — Sale  — Po<a -Cheeks  for  Ihinks.  When  a  liquor 
dealer  furnishes  a  minor  with  liquor  and  receives  in  payment  pool-checks, 
worth  the  price,  the  transaction  is  not  a  sale,  but  a  barter,  and  does  not 
violate  the  law.     Massey  v.  StaU,  Ind.  xii.  361 ;  74  Ind.  868. 

17.  Bipuled  Place  for  Sale —  Rrputation.  Under  a  statute  imposing 
a  penalty  for  keeping  a  place  reputed  to  keep  and  sell  intoxicating  liq- 
uors, when  that  reputation  is  established,  it  is  positive  evidence  that 
liquors  were  in  fact  kept  there  for  sale.  State  v.  7T»omas,  Conn.  xL  666 ; 
47  Conn.  546. 

18.  Sevoking  License — "Local  Option."  A  "local  option"  law  re- 
vokes a  license.     State  v.  Robertson,  Tex.  xiv.  797. 

19.  Und.  — Sunday  Sales.  The  conviction  of  a  person  of  a  violation 
of  the  law  against  selling  liquor  on  Sunday  is  a  sufficient  cause  to  wa^ 
rant  the  revocation  of  his  license.  Davis  v.  Commonwealth,  Va.  xiiL 
798;  75  Va.944. 

20.  Sale  —  In  Payment  of  Debt.  Where  one  received  drinks  of  spir- 
ituous liquor  in  payment  of  a  debt  it  is  a  violation  of  the  statute  against 
retailing  without  license.     State  v.  Poteet.  xiv.  505. 

21.  Sale  forbidden  —  Lidietment  for  Selling  without  License.  An  in- 
dictment for  sale  of  liquor  without  a  license  would  not  be  sustained  by 
proof  of  a  sale  in  D.  where  its  sale  was  prohibited.  Seifried  v.  Common^ 
wealth,  Penn.  xiv.  781 ;  100  Penn.  St.  84. 
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22.  Sale  btf  Wife.  One  prosecuted  for  selling  Itqaor  vithoat  license 
cannot  snocessfally  defend  himself  by  showing  a  sale  by  his  wife  in  a 
part  of  the  house  used  by  her  as  a  store.     &ate  v.  JPDaniel,  Del.  v.  8. 

28.  Servant  violating  Orders  —  Liability  of  MaXter.  The  master  will 
be  held  liable,  though  the  servant  violated  his  orders  in  selling  liquor  to 
minors,  if  he  is  acting  within  the  scope  of  his  employment.  Sooerge  t. 
Bumham,  Mass.  t.  500;  124  Mass.  277. 

STATUTORY  CONSTRUCTION. 

1.  Orime  prohibited— 'Doubt.  If  there  is  a  ftur  doubt  whether  the 
act  charged  is  embraced  in  the  criminal  prohibition  the  statute  should  be 
construed  in  favor  of  the  accused.   U.  S.  v.  Whittier,  U.  8.  C.  C.  vi.  260. 

2.  Mail*  —  Obscene  Publication  —  Pottal  Card.  Under  §  8893,  U.  S. 
Rev.  Stats.,  mailing  a  postal  card  imputing  illicit  intercourse  to  C.  and 
another  will  be  within  the  language  of  the  act.  U.  S.  v.  Pratt,  U.  S. 
Dist.  Ct.    2  Am.  L.  T.  R.  238. 

3.  Misdemeanor  —  Fine  —  Felony.  When  the  statute  provides  that  a 
felony  is  an  offence  pniibhable  with  death,  or  by  imprisonment  in  the 
penitentiary,  and  that  every  other  offence  is  a  misdemeanor,  an  offence 
punishable  by  such  imprisonment,  or  by  fine,  is  a  misdemeanor.  Lambkin 
v.  Poopfe,  111.  I.  13 ;  96  III.  78. 

4.  Mi^ake —  Correction.  Where  a  mistake  is  apparent  on  the  face 
of  a  statute  concerning  crimes  which  may  be  corrected  by  other  language 
in  the  statute,  the  mistake  is  not  fatal.  S'ate  v.  Small,  Minn.  xiv.  151 ; 
29  Minn.  216. 

5.  Murder  —  "  Deliberate  Design."  The  words  of  a  statute  defining 
(hat  murder  must  be  perpetrated  with  "  deliberate  design  "  does  not  de- 
stroy the  presumption  of  malice  from  the  use  of  a  deadly  weapon,  and  of 
the  intent  to  murder.     Hawthorne  v.  State,  Miss.  xii.  86 ;  58  Miss.  778. 

6.  Punctuation.  In  construing  a  penal  act,  where  much  is  to  be 
allowed  in  favor  of  liberty,  it  is  unsafe  to  rely  on  questions  of  mere  panc- 
tuation.     U.  S.  v.  Voorhees,  U.  8.  C.  C.  xii.  718. 

7.  Singular  Number  included  in  PhiraL  The  singular  number  may 
be  comprehended  in  the  plural,  in  statutes,  as  where  the  statute  declares 
that  any  female  may  be  fined  as  a  prostitute  "  who  frequents  or  lives  in 
houses  of  ill-fame  ; "  the  word  "  houses  "  signifies  a  single  house.  State 
T.  Nichols,  Ind.  xv.  206. 

8.  Ordinance  —  Validity  —  Tecu  and  Nays.  Where  the  records  of  a 
city  council  ftui  to  show  that  the  yeas  and  nays  were  called  and  recorded 
on  the  passage  of  an  ordinance  as  required  by  statute,  the  ordinance  is  in- 
valid and  will  not  support  a  conviction  for  a  violation  of  the  ordinance. 
Tracey  v.  People,  Colo.  xiv.  682. 

SUNDAY  LAWS. 

1.  Constitutionality.  The  «» Sunday  law"  (§  10,  art.  17,  c  29,  Gen- 
eral Stat.)  providing  that  no  work  or  business  shall  be  done  on  Sun- 
day is  constitutional.  Commonwealth  v.  B.  B.  Co.  Ky.  xiv.  864 ;  80  Ky. 
291  (Cal.  Code  §  300).    Fx  parte  Koser,  Cal.  xiii.  520;  60  Cal.  177. 

2.  Lahorers  repairing  Bnilroad  Track.  Repairs  to  a  railroad  track 
made  on  Sunday  because  the  greater  part  of  the  laboring  hours  of  the 
day  were  necessarily  needed  to  complete  the  repairs,  so  that  the  regular 
daily  trains  of  the  week-Jays  could  run,  are  a  work  of  necessity.  Tonoski 
V.  State,  Ind.  xiii.  655 ;  79  Ind.  893. 

8.  Ibid.  —  Bunning  Bailroad  Train.  The  running  a  railroad  train  on 
Sunday  is  a  work  of  necessity  within  the  meaning  of  the  statute.  Com- 
monweaUh  v.  B.  B.  Co.  Ky.  xiv.  364 ;  80  Ky.  291. 

4.  Sales  by  Clerk.  One  who  knowingly  permits  his  employee  to  keep 
open  store  and  to  sell  goods  for  him  upon  Sunday  b  liable  to  the  petialty. 
(Seaman  v.  Commonweallh,  Penn.  xii.  700. 
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6.  OhiervttHce  of  Seventh  Day.  It  is  an  offence  to  keep  open  a  Aap 
on  Sunday  for  business  purposee,  though  the  defendant  conscientiouslj 
observed  another  day  in  the  week  —  the  seventh  day.  CommonweaJM 
V.  Hat,  Mass.  iiL  52U ;  122  Mass.  40. 

WILFUL  TRESPASS. 

1.  Forciik  Trttpatt.  To  constitute  the  offence  of  forcible  trespass 
Uiere  must  be  actual  demonstration  of  force  in  excess  of  a  bare  civil  tres- 
pass, as  with  arms,  or  a  multitude  of  attendants,  so  as  to  create  or  make 
imminent  a  breach  of  the  peace.     State  v.  Uayd,  N.  C.  xiv.  122. 

2.  Turning  Cattle  in  Close.  An  indictment  will  lie  for  turning  cattle 
into  a  field,  though  it  had  not  a  lawful  fence.  Ullit  v.  Commontoealih, 
Ky.  xiv.  661. 

MISCELLANEOUS   OFFENCES. 

CAMP-MEETINa  PERMITS. 
Loecil  Llcente.    A  statute  which  gave  the  managers  of  "  camp  meet- 
ings "  the  privilege  of  granting  permits  to  sell  food  and  drink,  does  not 
create  a  monopoly,  and  will  not  abrogate  a  local  license.     Ex  parte 
MeNcdr,  Neb.  xiv.  499;  13  Neb.  195. 

,  CXDUNTBRPBITING  TRADE-MARKS. 

Otmttitution(ditji  of  Act  The  Act  of  1876,  as  to  trade-marks,  refers 
to  those  secured  by  the  Registration  Act,  and  as  that  act  is  unconstitu- 
tional the  penal  enactment  f^ls.  U.  S.v.  Heffen* ;  U.  S.  y.  Wettemann  ; 
U.  S.  V.  Johnson,  S.  C.  U.  S.  viiL  787 ;  100  U.  S.  82. 

DISTURBINQ  RELIQIOUS  MBETINa. 

1.  Chmmon  Law  —  Statute.  Disturbing  a  religious  meeting  is  in- 
dictable at  common  law.  The  statute  is  merely  cumulative.  Crowley  v. 
People,  N.  Y.  xL  346. 

2.  Meeting  in  Public  Park — Ordinary  Use  of  Street.  The  ordinary 
nse  of  the  public  streets  will  not  constitute  a  disturbance  of  a  meeting 
held  for  public  worship  in  a  public  park.  State  v.  Sheineman,  Mo.  iv. 
168 ;  66  Mo.  S86. 

IMPROPER  NAVIGATION. 
Compulsory  Pilot  —  Proof.    A  master,  unless  he  took  part  in  the  man- 
agement of  the  vessel,  when  a  pilot  is  compulsorily  on  board,  is  not  re- 
sponsible for  improper  navigation ;  he  need  not  show  that  be  was  not 
interfering.     Oakley  v.  Speedy,  Q.  B.  viiL  448 ;  40  L.  T.  R.  N.  S.  881. 

INDECENT  EXHIBITION. 
Booth — Entrance  Fee.     Keeping  a  booth  for  the  purpose  of  an  in- 
decent exhibition,  into  which  persons  were  admitted  on  paying  an  en- 
trance fee,  is  an  offence  at  common  law.     Queen  v.  Saunders,  Q.  B.  Div. 
i.  258 ;  1  Q.  B.  Div.  15. 

mVEIOLINa  CHILDRBN. 
Content  of  ParerAt  and  Ouardiant  —  Consent  of  ddldren.  The  crime 
of  inveigling  children  from  abroad  is  complete  though  the  parents  and 
undes  of  the  children  gave  their  consent  to  the  departure  of  the  cbO- 
dren,  and  the  sham  form  was  gone  through  with  of  obtaining  the  consent 
of  the  children.  V.  S.  v.  Inearola,  U.  S.  C  C.  ix.  803 ;  17  Blatch. 
423. 

MAILING  OBSCENE  MATTER. 
"  Otviny  Jnformatton."    What  facts  are  not  a  "  giving  of  information  " 
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wMiin  the  Act  of  July  12, 1876  (19  Stat  at  Large),  in  respect  to  mailing 
obaoene  books,  etc.    See  U.  S.  v.  Wkittm;  U.  S.  G.  C.  vL  260. 

MISCEGBNATION. 
Proportion  of  Blood —  In  Virginia.    A  marriage  in  Virginia  between 
a  white  man  and  a  former  slave  with  less  than  one  fourth  negro  blood  is 
valid.     Steweurt  v.  CommonveaM,  Va.  iii.  726 ;  28  Gratt  939. 

MUNICnPAL  FINB8. 
Limitation  of  Fine.    Where  the  authority  granted  by  the  le^latnre 
to  a  city  connol  to  impose  fines  is  limited  to  twenty  dollars,  an  ordinance, 
the  fines  imposed  by  which  may  exceed  twenty  dollars,  is  unauthorized 
and  void.     Common/toealth  v.  WiJkint,  Mass.  iL  662 ;  121  Mass.  856. 

OBSTBUCTINa  RAILROAD  TRACK. 
No  Stoppage  of  Train.  If  one  wilfully  places  on  a  railroad  track 
used  by  engines  and  carriages  conveying  persons  any  obstruction  likely 
to  produce  disaster  to  such  trains,  and  to  endanger  life,  he  is  guilty  of 
the  statutory  offence  (§  63,  c  94,  Gen.  Sut.  1878),  although  no  eogine 
or  carriage  be  actually  stopped  or  impeded  by  the  obstruction.  Slate  t. 
Kilty,  Minn.  xiii.  597 ;  28  Minn.  421. 

PLUNDERINa  WREK3BL  ♦ 

1.  Definition,  The  taking  of  goods  from  a  wreck  with  intent  to  ap- 
propriate them  is  punishable  under  §  5368,  Rev.  Stat  U,  S.  r.  &one, 
U.  S.  C.  C.  xiL  421. 

2.  Oontpiracy  —  %  5858,  Rev.  State.  Conspiracy  to  plunder  a  wrecked 
vessel  within  federal  maritime  jurisdiction  is  an  offence  under  §  5358, 
U.  S.  Rev.  Stats.      U.  S.  v.  Sanche,  U.  S.  C.  C.  xiL  168. 

8.  Floating  Goods  from  Wreck  —  "  Phmdering"  —  ^  b^bi.  Rev.  StaU., 
eonetrrud,  Floatiug  goods  from  a  recent  wreck  are  in  the  constrnctive 
possession  of  the  owner,  and  taking  with  intent  to  appropriate  them  is 
punishable  under  9  5358,  Rev.  Stats.     O.  v.  ^one,  U.  8.  C.  C.  xii.  421. 

PUBLIC  HAWKBRB. 
Patting  Name,  Reeidenee,  and  Number  of  Lieeme.  The  Massachusetts 
statute  requiring  the  name  and  residence  of  a  hawker,  or  peddler,  with 
the  number  of  his  license,  to  be  pasted  on  the  parcels  and  goods  of  the 
seller,  must  be  obeyed  though  the  parcels  are  small  in  bidk.  Common- 
wealth v.  Outiek,  Mass.  i.  405 ;  120  Mass.  188. 

SELLINa  CROP  WITH  LIEN. 
Selling  Crop  with  Lien  —  Gaim  —  Knowledge  —  FroMd,  The  stat- 
utory offence  of  selling  a  crop  upon  which  there  is  a  lien  has  three 
essential  ^ts  :  1.  That  the  prosecutor  has  a  claim  under  a  written  in- 
strument, or  that  he  has  a  Ken  or  claim  thereon.  2.  That  the  accused 
removed  or  sold  the  crop  with  knowledge  of  the  lien  or  claim.  8.  That 
he  did  so  to  defraud  the  prosecutor.  £Uerton  t.  State,  Ala.  xlr.  486 ; 
69  Ala.  1. 

8BLLIKG  RAILROAD  TI0KBT8. 

In  Indiana.  Selling  railroad  tickets  without  authority  b  nnlowfoL 
Eev.  Stat.  1876,  §§  259,  260.    Fry  v.  SlaU,  Ind.  viii.  267 ;  68  Ind.  562. 

STAMPING  ARTICLE  AS  PATENTED). 
Expired  Patent — Date  given.     A  person  who  stamps  on  an  article 
"  patented  "  and  gives  the  date  of  the  patent,  which  has  expired,  is  not 
liable  under  f  4901,  U.  S.  Rev.  Stat.     Wiltmi  v.  Singer  Manuf.  Oo. 
U.  S.  C.  C.  xiii.  773. 
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UNLAWFULLY  MARRYING. 

1.  "  Lnpediment."  An  "  impediment "  to  a  lawful  marriage  is  not  only 
that  which  absolutely  precludes  a  marriage  being  formed,  but  includes 
whatever  is  in  the  way  of  a  valid  marriage,  whether  it  operates  to  render 
the  marriage  voidable  or  void.  Bouker  v.  People,  Mich.  vi.  23;  87 
Mich.  4. 

2.  Evidence  of  Party  to  Marriage  Contract  voder  Oath — Suspicion 
—  Justification,  Under  a  statute  forbidding  any  person  to  join  others  in 
marriage,  knowing  he  b  not  aathorized  to  do  so,  or  knowing  of  any  legal 
impediment  to  the  proposed  marriage,  actual  personal  kuowledge  is  not 
required ;  but  if  he  neglects  to  take  the  testimony  which  he  is  required 
to  take,  and  relies  upon  less  satisfactory  oral  statements,  such  neglect 
will  be  imputed  to  illegal  intent.  Where  he  has  taken  the  proper  evi- 
dence under  oath,  and  been  deceived,  he  will  be  justified,  even  perhaps 
though  he  had  reason  to  believe  the  age  of  consent  had  not  been  reached. 
Ibid. 

3.  Ideensed  Building.  The  fact  that  different  services  had  been  sev- 
eral times  celebrated  in  a  hall  where  a  marriage  was  solemnized,  the 
church  being  at  the  time  under  repair,  is  sufficient  to  enable  the  court  to 
presume  that  the  building  had  been  licensed.  Queen  v.  OresweU,  Q.  B. 
U..  189 ;  1  Q.  B.  Div.  446. 

CRIMINAL  PRACTICE. 

L  Gbxkbal  Mattbbs.  a.  Genera]  Mattenk 

IL  Vkmiib.  i.  Continuance. 

IIL  JcRisoicTioir.  «.  On  the  Indictment 

IV.  Process.  d.  Impanelling;  the  Jury. 

a.  Warrant.  e.  Witnesses,  Eridence,  and  Ar- 

b.  Aireet.  gumenl. 

V.  ExAMiKATlOH.  f.  Province  of  Jurj. 

VI.  Bail.  g.  Charge. 

VU.  CoMifiTiiBitT.  A.  Verdict. 

yill.  Okahd  Jvbt.  j.  Arrest  of  Jadgment. 

IX.  TUAL.  Z.  JUDOMBNT. 

1.  Filing  Indictment  —  Indorsement.    An  indorsement  of  an   indict-  I.  General  Mat- 
ment  that  it  was  filed  in  court  is  proof  of  such  filing.     Wedey  v.  l^ate,  **^- 

Ala.  i.  843 ;  52  Ala.  182. 

2.  Abatement  —  Bastardy  —  Death  of  Oamplaining  Officer.  The  pro- 
ceedings being  brought  by  the  overseer  of  the  poor  under  the  statute, 
they  abated  on  his  death.    State  v.  Sullivan,  R.  I.  viii.  184 ;  12  R.  I.  212. 

8.  Affidavit  —  AJler  Nol.  Pros.  The  same  affidavit  for  a  criminal  in- 
formation may  be  used  after  a  not  pros.  Boyd  v.  State,  Tex.  liii.  62 ; 
11  Ct.  of  Appeals,  80. 

4.  Attorney's  Pees  —  Additional  Service.  An  attorney  appointed  by 
the  court  may  recover  an  enlarged  compensation  duly  graduated  if  he 
follows  the  case  to  another  county,  the  statute  (Stat.  1875,  142)  not  re- 
quiring him  to  do  it.  Washoe  County  v.  Humboldt  County,  Nev.  viii. 
790;  14  Nev.  128. 

5.  Correcting  or  completing  Record  after  the  Term.  The  record  may 
be  corrected  or  completed  after  the  expiration  of  the  term  nunc  pro 
tune.     Smith  v.  State,  Ind.  xi.  869 ;  75  Ind.  557. 

6.  Discharge  —  ItuUctment  quashed.  Where  an  indictment  is  quashed 
or  a  noL  pros,  entered  the  discharge  of  the  prisoner  does  not  necessarily 
foUow.     Ex  parte  Graves,  Ala.  vhi.  233;  61  Ala.  881. 

7.  Indictment  —  Finding.  What  is  snfScient  evidence  of  the  finding 
of  the  indictment  and  its  presentation  in  court.  See  Cannon  v.  State, 
Miss.  ix.  18;  57  Miss.  147. 

8.  Altering  Information.     A  magistrate  cannot,  without  the  consent 
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II.  Venue. 


III.  Jiirisdic- 
tion. 


of  the  person  who  made  it,  alter  an  information  in  a  material  part.- 
Lewii  V.  StaU,  Neb.  xvii.  277. 

9.  Justice  of  the  Peace  —  Void  Judgment  —  -Effect  of  AppeaL  Where 
criminal  proceedings  are  had  before  a  justice  of  the  peace,  who  has  juris- 
diction of  the  person  and  subject-matter,  the  objection  that  his  judgment 
in  the  proceedings  is  void  is  waived  by  an  appeal  to  the  circuit  court,  in 
which  court  a  trial  de  novo  maj  be  had.  State  v.  JIcuu,  Wis.  zii.  127; 
52  Wis.  407. 

10.  Adjoining  County  —  If'earttt  County.  Venue  may  be  changed  to 
an  adjoining  county  by  the  accused ;  if  he  objects  upon  sufficient  proofs 
to  go  there,  the  prosecution  mast  go  to  nearest  county.  Mickey  v.  Com- 
monwealth, Ky.  iv.  143;  18  Bush,  237. 

11.  Defective  Record.  Where  a  part  of  the  record  is  not  transmitted 
to  the  trial  court,  on  change  of  venue,  it  may  be  obtained  by  an  order. 
State  V.  Parrith,  Wis.  vL  93 ;  43  Wis.  395. 

12.  Opposing  Affidavits.  On  an  application  to  change  the  venue, 
counter  affidavits  may  be  received  and  considered.  HoiuJIion  v.  Stale, 
Tex.  v.  605 ;  3  Ct  of  Appeals,  537. 

13.  Change  of  Venue  —  Application,  In  Tennessee,  where  there  is 
no  evidence  of  the  application  of  the  defendant  for  a  change  of  venue,  the 
court  to  which  the  cause  is  removed  is  without  jurisdiction.  State  v. 
Bowman,  Tenn.  i.  259. 

14.  Ibid. —  Ihid. — District  of  Columbia.  Section  5339,  Rev.  Stat, 
applies  to  murder  committed  within  the  District  of  Columbia.  U.  S.  v. 
Guiteau,  D.  C.  xiii.  717. 

15.  Extradition  —  Holding  for  Other  Crime.  A  fugitive  from  justice 
extradited  from  a  state  for  a  specific  crime  can  be  held  by  the  courts  of 
the  state  for  trial  for  another  offence.  Ham  v.  Siaie,  Tex.  viL  444 ;  4 
Ct.  of  Appeals,  643. 

16.  Federal  Courts — Forgery — Money-Order.  The  federal  courts 
have  jurisdiction  of  the  forgery  of  a  money-order.  U.  S.  v.  Morris, 
U.  S.  C.  C.  vii.  581. 

17.  Forgery  —  Foreign  Corporation.  An  instrument  of  a  corporation 
forged  and  uttered,  and  paid  by  its  agent  in  another  state,  though  the 
treasurer  was  in  the  home  jurisdiction,  is  complete  and  cognizable  only  iu 
the  former  state.     In  re  Carr,  Kan.  xv.  1 2 ;  28  Kan.  1. 

18.  Justice  of  the  Peace  —  Limit  —  Statute.  An  offence  triable  be- 
fore a  justice  committed  within  one  hundred  rods  of  the  line  between 
two  counties  may,  under  Gen.  Stat.  c.  108,  §  20,  be  tried  before  a  justice 
in  either  county.     State  v.  Anderson,  Minn.  vi.  25  ;  25  Minn.  66. 

19.  Murder — Death  outside  of  Jurisdiction.  Murder  is  committed 
when  the  felonious  blow  is  struck  within  though  death  happens  without 
the  jurisdiction.  U.  S.  v.  Guiteau,  D.  C.  xiii.  717 ;  aS'g  D.  C.  xiii.  138. 
Hunter  v.  State,  N.  J.  vii.  755.  Green  v.  State,  Ala.  xL  365  ;  68  Ala. 
539. 

20.  Ibid.  —  Ibid.  —  Stat.  2^3  Edw.  6,  c.  24.  The  doubt  at  common 
law  whether  or  not  an  indictment  for  murder  could  be  found  when  the 
death  occurred  out  of  the  county  was  removed  by  2  &  3  E^w.  6,  c.  24 ; 
and  as  this  statute  was  in  force  in  Maryland  when  the  territory  of  the 
District  of  Columbia  was  ceded  to  the  United  States,  it  became  the  law 
of  the  district.     In  re  Guiteau,  S.  C.  U.  S.  xiv.  1. 

21.  Of  State  Court  over  Offence  committed  by  Officer  of  National 
Bank.  A  state  court  has  jurisdiction  of  an  offence  committed  by  an  offi- 
cer of  a  national  bank  where  the  offence  is  one  indictable  at  common  law. 
Commonwealth  v.  Luberg,  Penn.  x.  505. 

22.  Ordinance  and  Statute  —  Bar.  An  offence  against  an  ordinance 
and  a  statute  is  a  double  offence  cognizable  by  the  municipal  and  state 
courts.  A  prosecution  in  either  does  bar  the  other  jurisdiction.  Hamil- 
ton V.  StaU,  Tex.  vi.  476;  3  Ct.  of  Appeals,  643. 
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23.  StaU  Court* —  Ofmces  of  Soldier*  —  LaU  War.  Under  §  30, 
Act  of  1863,  the  courts  of  states  not  in  rebellion  have  cognizance  of 
crimes  of  soldiers  against  citizens  committed  during  the  late  war.  Cole- 
man T.  State,  S.  CD.  S.  viiL  321 ;  97  U.  S.  607. 

24.  Ibid.  —  Ibid.  —  RebeUiou*  States.  The  courts  of  the  states  in 
rebellion  have  not  cognizance  of  crimes  of  soldiers  against  citizens  com- 
mitted during  the  late  war ;  the  jurisdiction  is  excluiiively  in  the  military 
courts.     JRiid. 

25.  Offence  against  Txbo  Governments.  Where  the  same  act  done  is 
an  offence  committed  against  two  governments,  the  offender  must  answer 
therefor  under  both  juradictions,  if  the  punishment  can  be  twice  inflicted, 
or  under  either  jurisdiction  where  but  a  single  sentence  most  be  made. 
Ibid. 

26.  Second  Warrant  —  Sheriff's  Term  out.  A  second  warrant  may  IV.  Proce«». 
issue  when  the  sheriff  has  not  executed  the  original  in  his  term,  and  has  "'  "'■■'■^■'^ 
not  delivered  it  to  his  successor.     Baker  v.  State,  Wis.  XT.  224. 

27.  Entering  on  Land,  The  omission  of  the  words  "  unlawfully  and 
wilfully,"  in  a  justice's  warrant  charging  the  defendant  with  a  violation 
of  the  act  in  r^erence  to  entering  on  land  of  another,  after  being  for- 
bidden, is  a  fatal  defect.     State  v.  Whittaker,  N.  C.  xiv.  122. 

28.  Larceny.  A  warrant  for  larceny  must  specify  the  identical  of- 
fence.    State  T.  Anderson,  Minn.  vL  25 ;  25  Minn.  66. 

29.  B<q>e  —  Dates.  On  a  complaint  and  examination  that  the  ac- 
cused committed  the  crime  of  rape  upon  the  complainant  at  a  place 
named  on  or  about  January  4, 1873,  and  also  between  January  20,  1873, 
and  September  30,  1874,  is  authority  for  the  justice  to  issue  a  warrant. 
Turner  v.  People,  Mich.  ii.  173. 

30.  Search  for  Offender' —  Breaking  into  Another's  Bouse.  An  officer 
with  a  warrant  may  break  into  a  house  to  seek  the  accused.  Gommot^ 
wealth  v.  Reynolds,  Mass.  i.  472;  120  Mass.  190. 

31.  Selling  Liquor — Search.  The  designation  in  the  warrant  for 
selling  liquor  of  a  certain  dwelling-house  and  appurtenances  occupied  by 
the  respondent  is  sufficient  to  authorize  the  officer  to  search  an  out- 
building on  the  same  lot  with  the  house,  and  near  to  it.  Slate  v.  Burke, 
Maine,  iii.  493;  66  Maine,  127. 

32.  Ibid.  —  To  whom  sold.  In  a  prosecuUon  for  selling  intoxicating 
liquor  without  a  license,  the  complaint  and  the  warrant  must  allege  the 
name  of  the  purchaser,  or,  if  his  name  be  unknown,  a  description  of 
him.     StaU  v.  SckmaU,  Minn.  yii.  399  ;  25  Minn.  368. 

33.  Statutory  Offence.  The  particularity  required  in  an  indictment 
must  be  shown  in  the  warrant.  A  conclusion  of  '*  contrary  to  law  "  in  a 
statutory  offence  is  a  fatal  defect.  State  v.  Lowder,  N.  C.  xiii.  698;  81 
N.  C.  664. 

34.  Re- Arrest  —  Illegal  Discharge.    A  prisoner  illegally  discharged  is  *•  Arrest 
not  liable  to  re-arrest  and  imprisonment  to  answer  again  for  the  same 
offence.     Commonwealth  v.  Smith,  Penn.  xiii.  124. 

36.  2lew  Matter  —  BaiL  The  accused  may  be  arrested  upon  new 
matter,  after  his  release  on  bail  by  the  appellate  court.  JUx  parte  Bride- 
veil,  Miss.  ix.  122. 

36.  Felony —  Without  Warrant.  For  a  suspected  felony  a  peace  officer 
may  arrest  without  warrant.  State  v.  Underwood,  Mo.  xiii.  726;  76 
Mo.  230.  Codd  v.  CcOe,  Ct.  of  Appeal,  ii.  601  ;  1  Exch.  Div.  357.  See 
Johnson  v.  State.  Tex.  vii.  795 ;  5  Ct.  of  Appeals,  43. 

37.  Ibid,  —  Mere  BeUef.  An  arrest,  without  warrant,  on  mere  belief, 
not  based  on  facts  showing  a  probable  offence,  is  not  lawfnL  People  v. 
Burt,  Midi.  xvi.  559. 

38.  Rf  Private  Person.  For  a  gospeoted  felony  a  private  person  may 
arrest  without  warrant.  Salisbury  t.  Commonwealth,  Ky.  xiii.  H4;  79 
Ky.  425. 
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89.  Proteeutiftff  Attomeg — Authority  over  Process.  A  prosecating 
attorney  has  no  right,  at  his  discretion,  to  stop  criminal  proceedings  in- 
stituted before  a  justice  of  the  peace,  nor  can  he  direct  the  sheriff  not  to 
execute  valid  process  io  his  hands.  Beecher  t.  Anderson,  Mich.  ziL  51  ; 
45  Mich.  54S. 

40.  Sunday  Laws.     A  police  sergeant  has  uo  right  to  arrest  a  person 
for  an  alleged  breach  of  the  Sunday  law  of  1794  without  a  warrant. 
Commonujeath  t.  Collins,  Penn.  xii.  284. 
T.  Examina-  41.  By   Committing  Magistrate.    A  preliminary  examination   by  a 

''°'*'  committing  magistrate  is  not  indispensably  necessary  to  a  prosecution 

either  by  indictment  or  information.  State  y.  Anderson,  La.  t.  525  ;  30 
La.  An.  557.     Per  contra,  Thimer  r.  Peopk,  Mich.  ii.  173. 

42.  Ibid.  —  Written  Testimony.  In  a  preliminary  examination,  except 
in  homicide,  the  evidence  need  not  be  rednced  to  writing  by  the  magis- 
trate, unless  the  prosecuting  attorney  or  the  defendant  demand  it.  Peo- 
ple V.  Smith,  Cat.  xii.  719 ;  5»  Cal.  365. 

43.  Indictment  fucuhed  —  New  Examination.  A  person  re-arrested 
after  a  trial  in  which  the  indictment  was  qnashed  is  not  entitled  to  a  new 
preliminary  examination.  Stuart  v.  CommonwecJUi,  Va.  iv.  288;  28 
Gratt.  939. 

44.  Magistrate's  Return  —  Date  of  Offence.  The  return  of  s  magis- 
trate need  not  show  the  exact  day  upon  which  an  offence  was  committed. 
Turner  v.  People,  Mich.  ii.  178. 

45.  Ibid.  —  Attestation.  The  attestation  by  the  magistrate  at  the  end 
of  the  record  is  a  su£9cient  attestation  of  all  the  proceedings,  including 
the  complaint  and  warrant     CommonioeaMh  v.  Wait,  Mass.  xii.  729. 

VI.  Bail.  46.  Amount  —  Securing  Appearance.     In  fixing  the  amount  of  bail, 

the  sole  object  should  be  to  fix  upon  an  amount  calculated  to  secure  the 
personal  appearance  of  the  accosed  to  answer.  JSx  parte  Duncan,  Cal. 
ix.  343. 

47.  Ibid.  —  Excessive  Amount  —  Ability  of  Prisoner  to  get  Bail.  The 
mere  fact  that  the  prisoner  is  unable  to  procure  the  bail  demanded  does 
not  show  it  to  be  excessive.     Snd. 

48.  Vnd.  —  Value  of  Property  taken.  The  rule,  that  bail  should  be  for 
a  larger  amount  than  the  value  of  the  property  obtained  by  the  crime,  is 
to  indicate  a  minimum  amount.     Rid. 

49.  Ibid.  —  When  Bail  will  be  reduced.  An  application  to  reduce  bail 
will  not  be  granted  unless  it  is  clearly  disproportionate  to  the  offence. 
Ex  parte  Duncan,  Cal.  vii.  488. 

60.  Ibid.  —  Applicalion  to  reduce  —  Presumption  of  Gmb.  Upon  lia- 
beas  corpus  to  reduce  bail  there  is  a  presumption  of  guilt  arising  from 
the  finding  of  the  indictment.    Rid. 

51.  Evidence  of  Murder.  Bail  must  be  denied  whenever  the  court  on 
the  evidence  introduced  on  the  application  would  sustain  a  conviction  of 
murder.  Ex  parte  Nettles,  Ala.  vii.  554.  In  re  Troia,  Cal.  xiv.  619. 
Forster  v.  State,  Tex.  viii.  284. 

52.  Failure  of  Jury  to  agree.  One  accused  of  murder  will  not  be 
bailed  upon  a  disagreement  of  the  jury.      WelA  v.  State,  Tex.  vL  848. 

53.  Indictment  quashed  —  Error.  A  refusal  to  bail  pending  a  writ  of 
error  after  indictment  quashed  is  not  error.  Commonwealth  v.  Bartilson, 
Penn.  vi.  668 ;  86  Penn.  482. 

64.  Felony — Conviction  —  Extraordinary  Circumstances.  The  court 
may  admit  one  to  bail  pending  his  appeal  from  a  conviction  of  a  felony. 
Ex  parte  SmaUman,  Cal.  ix.  308 ;  64  Cal.  35. 

56.  Subsequent  Federal  Process.  The  bail  are  not  liable  where  the 
prisoner  has  been  subsequently  arrested  on  federal  process,  and  detained. 
Commonwealth  v.  Overby.  Ky.  xiii.  779  \  80  Ky.  208. 

56.  Misdemeanor  —  Forfeiture  —  Appearance.    A  bail   bond   for  a 
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miademeanor  «fll  not  be  forfeited  for  failure  of  defendant  to  appear. 
People  V.  Budd,  Cal.  xii.  11. 

57.  Superfluous  ConeHtiom.  Snperthioxu  conditions  in  a  recognizance 
may  be  rejected  as  surplusage.  State  v.  Edgertone,  R.  L  vii.  122;  12 
B.  I.  104. 

68.  Signatures  -^  Validity.  A  recognizance  proper  is  not  signed ; 
bat,  when  it  is,  the  signatures  of  the  obligors  may  l>e  treated  as  sarplu»- 
age.     Irwin  v.  State,  Neb.  x.  501  ;  10  Neb.  325. 

59.  Description  of  Offence.  A  bail  bond  need  onljr  specify  the  offence 
in  general  terms.  Stale  v.  Merrihew,  lotra,  vii.  526;  47  Iowa,  112'. 
Slate  V.  Edgertone,  R.  I.  vii.  122;  12  R.  I.  104. 

60.  Reciting  Offence  —  Federal  Court.  Where  defendants  are  ar- 
rested and  held  to  bail  ttefore  a  commissioner  the  recognizance  need  not 
sliow  that  the  offence  is  within  a  federal  statute.  U.  S.  r.  De  Greiff, 
U.  S.  C.  C.  r.  258;  16  Blatch.  20. 

61.  Oertifying  Ogker  —  Failure  to  state  Debt  in  Dollars.  The  failure, 
in  a  recognizance,  to  designate  the  denomination  of  tlie  debt,  or  to  state 
tlie  official  character  of  the  officer  certifying  the  instrument,  will  render 
the  recognizance  void,     hwin  ▼.  State,  Neb.  x.  501  ;  10  Neb.  325. 

62.  Other  Arrest.  The  arrest  and  detention  in  another  connty  of 
a  prisoner  under  bond  for  appearance  does  not  release  the  sureties. 
State  T.  Merrihew,  Iowa,  vii.  626  ;  47  Iowa,  112. 

63.  Filing  Recognizance.  Unless  the  designation  of  time  is  intended 
to  limit  the  power  of  a  public  officer,  the  filing  of  a  recognizance  in  the 
statutory  time  is  directory  only.     State  v.  Perry,  Minn,  xiii,  146. 

64.  Recognizance  on  Conviction  —  Calling  in  Term.  A  defendant  con- 
victed and  released  n|M>n  recognizance,  to  the  next  term  and  not  then 
called,  presumptively  is  discharged.      Weaver  v.  People,  Mich.  i.  201. 

65.  Libel — Lord  CampbeWs  Act.  In  criminal  libel  under  §  5,  Lord 
Campbell's  Act,  on  proof  of  publication  the  magistrate  must  commit. 
Reg.  V.  Carden,  Q.  R  ix.  296. 

66.  New  Tried.  Upon  a  new  trial  granted,  the  appellate  court,  on 
habeas  corpus,  will  comtuit  the  prisoner  to  the  custody  of  the  sheriff  of 
the  county  where  judgment  was  rendered.  Stuart  v.  Commonwealth, 
Va.  iv.  288 ;  28  Gratt.  989. 

67.  Offence  shoum.  A  commitment  is  not  valid  unless  it  states  the 
oSence.     State  v.  Cooper,  Del.  i.  665. 

68.  Fixing  Grade  of  Offence.  A  committing  magLstrate  does  not,  by 
his  warrant,  fix  the  grade  of  the  offence  charged ;  his  inquiry  is  to  the 
fact.     Hawley  v.  Commonwealth,  Va.  xii.  64 ;  75  Va.  847. 

69.  Preliminary  Steps.  A  commitment  must  state  all  the  preliminary 
steps.     In  re  Travis,  N.  Y.  vi.  312. 

70.  Venire — Presumption.  The  court  wfll  not  presume  that  the  offi- 
cers who  have  selected  the  grand  jury  did  not  perform  their  duty.  Green 
V.  Slate,  Ala.  xvi.  390. 

71.  Jbid.  —  SeaL  An  indictment  found  by  a  grand  jury  drawn  npon 
a  venire  without  the  seal  of  the  court  is  void.  State  v.  Jnemming,  Maine, 
4  Am.  L.  T.  R.  272. 

72.  Grand  Juror  —  Bias  —  Plea  —  Challenge.  An  objection  to  a 
grand  juror,  whether  for  incompetency  of  the  juror,  or  corruption  in  se- 
fectittg  and  impanelling  him,  when  taken  by  plea  in  abatement,  must 
show  that  the  defendant  had  no  opportunity  to  make  the  objection  by 
way  of  chaUeage.     Mershon  v.  &ate,  Ind.  i.  689  ;  51  Ind.  14. 

73.  Juror  Civil  Officer —  Indictment.  Tliat  a  grand  juror  was  a  civil 
officer  will  not  invalidate  an  indictment.  Commonwealth  v.  Rudd,  Ky. 
xii.  747. 

74.  Dissolution  by  Death  of  Member.  Where  a  grand  jury  is  regu- 
larly impanelled,  the  death  of  one  of  their  number  does  not  dissolve  it. 
People  V.  Hunter,  Cal.  ix.  508;  54  Cal.  65. 
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75.  Expoting  Proceedings.  The  conrt  cannot  allow  proceedinsis  within 
the  grand  Jury  room,  which  the  jurors  are  to  keep  secret,  to  be  nuide 
known.     ^Me  v.  Hamlin,  Conn  zL  219 ;  47  Conn.  9d. 

76.  Presence  of  Dittrict  Attorney.  The  presence  of  the  countj  attor- 
ney before  the  grand  jury  when  it  is  deliberating  and  voting  upon  an  in- 
dictment  will  vitiate  it.  Rothtchild  v.  State,  Tex.  ix.  388;  7  Ct  of  Ap- 
peals, 519. 

77.  Territorial  Grand  Juries.  The  courts  of  the  territories,  in  impan- 
elling grand  juries,  must  act  under  the  territorial  laws,  where  Congress 
has  made  no  special  provision.  Reynotde  v.  U.  &,  S.  C.  U.  S.  vil.  161 ; 
98  U.  S.  145. 

78.  Ibid.  —  Utah.  A  grand  jury  of  fifteen  persons  is  sufficient  to  find 
an  indictment  in  Utah.     3id, 

IX.  Trial.  79.  Judge's  Remarks  to  Witness — No  Jury.     A  remark  made  by  the 

n.  General         judge  about  a  witness  of  the  state,  before  any  of  the  jurors  are  called  or 
*"'"'  impanelled,  will  not  entitle  him  to  a  new  trial.     State  v.  Horton,  La.  xii. 

781. 

80.  Prosecution  of  Federal  Officers — Semoval —  §  643,  Rev.  Stat, 
Officers  indicted  in  a  state  court  after  the  removal  of  the  cause  under 
§  643,  Rev.  Stat.,  must  be  prosecuted  there  by  the  state  authorities.  State 
V.  Emerson,  U.  S.  C.  C.  xii.  482. 

81.  Ibid.  —  Election  Laws —  Transfer  of  Case  from  State  to  Federal 
Court,  R.  S.  §  648  —  Duty  of  Slate  to  prosecute.  Where  under  the  pro- 
vision of  the  Revised  Statutes,  §  643,  an  indictment  against  a  United 
States  deputy  marshal  for  a  violation  of  the  election  laws  of  one  of  the 
states  has  been  removed  to  the  federal  court,  it  is  the  duty  of  the  state, 
whose  laws  have  been  violated,  to  proceed  with  the  prosecution  in  the 
federal  court,  and  such  prosecution  will  not  be  conducted  by  the  United 
States  authorities.     Slate  v.  Emerson,  U.  S.  C.  C.  xii.  769. 

82.  Ibid.  —  Duty  of  United  States  Attorney.  In  such  case  the  United 
States  attorney  will  act  as  counsel  for  the  defendants.    3id. 

83.  Minor  charged  with  Felony.  The  conrt  itself  must  protect  the 
rights  of  a  boy  under  fourteen  indicted  for  felony.  Atc&ure  t.  Common- 
loealth,  Ky.  xvii.  526. 

84.  Removal  to  New  York  Oyer  and  Terminer — Notice.  Notice  to 
the  defendant  of  the  application  to  remove  the  case  from  the  New  York 
general  sessions  to  the  oyer  and  terminer  is  not  required  by  the  statute. 
Zeighlon  v.  People,  N.  Y.  xiil  696;  88  N.  Y.  117. 

85.  Severance  —  Acquittal  —  Adultery,  The  offence  of  adultery, 
though  charged  to  be  a  joint  offence,  can  be  alleged  and  tried  as  a  sepa- 
rate crime.  The  acquittal  of  one  of  the  offenders  does  not  operate  to 
acquit  the  other.     Alonzo  v.  &ate,  Tex.  xviL  762. 

86.  Subpcena —  Defendant's  Poverty,  The  conrt  cannot  direct  a  snb- 
pcena  to  be  issued  and  served  at  the  cost  of  the  county,  though  the  de- 
fendant alleges  poverty.     Commonwealth  v.  Evans,  Fenn.  xiL  575. 

87.  Surprise  —  Circuit  Judge.  A  judge  at  circuit  has  no  power  to 
entertain  a  motion  for  a  new  trial  on  tlie  ground  of  surprise.  N.  Y. 
Code  Civ.  Pro.  §§  997,  1002.  Argall  v.  Jacobs,  N.  Y.  x.  604 ;  22  Hnn, 
114. 

88.  Drial  or  Discharge  —  Terms  —  Void  indictment.  The  term  of 
finding  a  valid  indictment  is  the  first  term  in  compnting  the  time  in 
which  the  accused  must  be  tried  or  discharged.  Brooks  v.  People,  111.  vi. 
428:88  111.327. 

89.  Ibid.  —  State  ready.  If  the  state  is  ready  for  trial,  the  defendant 
will  not  be  discharged  for  want  of  trial  at  the  subsequent  third  term  of 
the  court     Erwin  v.  State,  Ohio,  iv.  Am.  L.  T.  R.  357. 

90.  Ibid.  —  Waiver  —  Altered  Information.  Where  the  prisoner  goes 
to  trial  without  objection  upon  an  information  which  has  been  altered  by 
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c.  On  the  In- 
diclmenl. 


Ae  committing  magistrate  after  being  Terified,  the  objection,  grounded  on 
the  alteration,  is  waived.     Lewis  v.  State,  Neb.  xviL  277. 

91.  Ibid. —  By  Jtiry.  In  criminal  cases,  a  trial  bj  jury  cannot  be 
waived  by  defendant.  State  v.  Carman,  Iowa,  711.  See  SttAe  v. 
Stewart,  N.  C.  xviL  726. 

92.  Ibid.  — Exlention  of  Trial.  The  provision  of  the  statute  that  a 
trial  shall  proceed  beyond  the  end  of  the  term  is  applicable  only  to  a  trial 
actually  in  progress  at  the  expiration  of  the  term.  CommonweaUh  v. 
MacteUan,  Mass.  ii.  357  ;  120  Mass.  31. 

93.  DUeretiott.    The  continuance  of  a  cause  is  in  the  discretion  of  the  b.  Continuance. 
courL     BouueU  v.  GommanwevMi,  Va.  iii.  454  ;  28  Gratt.  930. 

94.  Ibid.  —  Witnesses.  In  a  criminal  case  the  trial  court  may,  in  the 
exercise  of  its  discretion,  adjourn  the  court  from  one  day  to  the  next  for 
the  purpose  of  enabling  the  prosecution  to  produce  witnesses  in  rebuttal 
even  after  the  evidence  is  closed.  Taylor  v.  Commonwealth,  Ya.  xvii. 
124. 

95.  Jiid.  —  Absence  of  Witness.  It  is  discretionary  to  grant  a  contin- 
uance, if  the  facts  to  be  proved  by  an  absent  witness  are  admitted. 
Slrauss  v.  State,  Miss.  xi.  402 ;  58  Miss.  53. 

96.  For  Defendant  —  Witness.  The  accused  is  not  entitled  to  a  con- 
tinuance on  account  of  the  absence  of  a  witness  summoned  by  the  state. 
State  T.  Borton,  La.  xii.  781  ;  33  La.  An.  289. 

97.  PiMie  Calamity.  In  a  great  public  calamity  the  court  can  take 
notice  of  the  condition  of  affurs,  and  of  its  own  motion  continue  the 
causes  to  the  next  term.     Ex  parte  Larkin,  Nev.  ii.  133  ;  11  Nev.  90. 

98.  Lost  Indietmertt  —  Substituted  Copy.  When  a  defendant  has  been 
arraigned  upon  an  indictment  afterwards  lost  or  abstracted,  the  court 
may,  upon  motion,  substitute  a  copy,  and  proceed  upon  the  record  thus 
made.     State  v.  Rivers,  Iowa,  xiii.  749. 

99.  Arraignment  —  Delivery  of  Indictment  and  Plea.  Delivery  of  a 
copy  of  the  indictment,  and  plea  thereto,  shows  a  sufficient  arraignment. 
Fitzpatrick  v.  People,  111.  xii.  11. 

100.  Amendmeht  —  Court.  Omission  to  state  in  an  indictment  the 
court  in  which  it  is  found  is  amendable.  Gray  v.  People,  N.  Y.  x.  606 ; 
21  Hun,  140. 

101.  Jbid,  —  Date.  The  date  of  the  offence  in  the  indictment  may  be 
amended  after  a  plea  of  not  guilty,  and  issue  joined  thereon.  Murray 
V.  Commonwealth,  Penn.  i.  80. 

102.  Jbid. — Defect  in  Form.  If  the  defect  in  an  indictment  is  one 
of  form,  not  likely  to  prejudice  defendant,  it  may  be  disregarded,  or  per- 
haps amended.     O.  S.  v.  Jackson,  U.  S.  C.  C.  x.  134. 

108.  Ibid,  —  Substance.  An  indictment  cannot,  in  matter  of  substance, 
be  amended  by  the  court  without  the  concurrence  of  the  grand  jury  pre- 
senting it.     Hawthorn  v.  State,  Md.  xii.  497  ;  56  Md.  630. 

104.  Waiver  —  Service  of  Indictment.  A  waiver  of  service  of  an  in- 
dictment for  a  felony,  by  counsel,  will  not  bind  the  defendant.  McDuff 
T.  StaU,  Tex.  yi.  687  ;  3  Ct.  of  Appeals,  58. 

105.  Standing  Mute  —  Entry  of  Plea.  Where  a  person  arraigned 
upon  a  criminal  information  stands  mute,  and  refuses  to  plead,  the  cir- 
cuit court  has  power  to  enter  a  plea  of  not  guilty,  and  to  proceed  to  try 
him  upon  the  information.  V.  S.  v.  Borger,  U.  S.  C.  C.  xii.  134 ;  19 
Blatch.  241. 

106.  Plea  of  Guilty  —  Insanity  —  Withdrawal  of  Mea.  Defendant 
should  be  allowed  to  withdraw  a  plea  of  guilty,  where  the  evidence  in 
rapport  of  his  motion  raises  a  doubt  as  to  his  sanity  at  the  dme  he  in- 
teq^oaed  the  plea.    People  v.  Scott,  Cal.  xii.  869. 

107.  Bleet%on.  When  two  offences  are  charged  in  the  indictment  or 
developed  by  the  evidence  the  prosecutor  must  make  his  election  as  soon 
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as  the  transaction  is  identified,  and  before  defendant  offers  his  proof. 
Simnu  v.  State,  Tex.  xii.  607. 

108.  Motion  to  Quash  —NoL  Prat.  —Of  One  Count — Receiving  Stolen 
Good*.  Where  there  are  several  connts  charging  the  receiving  of  stolen 
goods,  to  nol.  pros,  some  of  them  will  not  affect  a  remaining  coont. 
ConiMonweaUh  v.  Cohen,  Mass.  ii.  107. 

109.  Ibid.  —  Plea.  A  moUou  to  qoa^  aftw  plea  cannot  prevail  unless 
the  indictment  is  clearly  defective.  U.  S.  v.  Barton,  U.  S.  C.  C.  xiii. 
298  ;  20  Blatcb.  349. 

110.  Ibid.  —  Matter  dehors  the  Indictment.  Semble,  a  conrt  should  not 
quash  an  indictment  for  matter  dehors  the  indictment  when  the  defect 
relied  upon  is  found  in  the  bill  of  particulars  under  a  common  count. 
Commonwealth  v.  Bartilson,  Penn.  vi.  568. 

111.  Severance  —  Discretion.  A  severance  is  demandable  only  in  joint 
prosecutions;  otherwise  it  is  discretionary.  Rucker  v.  State,  Tex.  ix. 
525;  7  Ct  of  Appeals,  549. 

112.  JMd. — Joint  IndictmeiU  for  Murder.  Two  or  more  jointly  in- 
dicted for  murder  are  not,  as  a  matter  of  right,  entitled  to  separate  trials. 
State  T.  DooUttU,  N.  H.  vii.  51. 

113.  Joinder  of  Separate  Offences.  Whether  separate  offences  are 
properly  joined  must  be  determined  on  a  motion  to  quash,  or  to  compel 
an  election.      U.  S.  v.  Bennett,  U.  S.  C.  C.  ix.  136;  16  Blatch.  338. 

d.  Impanelliag       114.   Venire  —  Service  of  Names — Waiver.    The  failure  of  defendant 
'^°  to  object  to  the  special  venire  for  want  of  notice  of  jurors'  names  waives 

the  notice.     Hotdton  v.  State,  Tex.  v.  605;  3  Ct.  of  Appeals,  537. 

115.  Ibid.  — ■  Ibid.  - —  Oyer  and  Terminer.  A  conrt  of  oyer  and  terminer 
cannot  be  considered  to  be  in  session  where  the  venire  is  for  less  than  forty- 
eight  jurors.  Donaldson  r.  Commonwealth,  Penn.  x.  792 ;  87  Leg.  Int. 
No.  46. 

116.  Bff-Standert —  Colored  Defendant.  A  jury  to  try  a  colored  per- 
son may  be  completed  from  by  standers  amongst  whom  there  are  no 
persons  of  his  race.     Midlins  v.  Commonvxalth,  Ky.  xiii.  625. 

117.  Challenges — Opinion  of  Offence.  An  impartial  jury  does  not 
mean  jurors  without  prejudices  or  opinions  as  to  enforcing  the  laws. 
U.  S.  V.  KoeOce,  U.  S.  C.  C.  ix.  505 ;  17  Blatch.  554. 

118.  Rid. — Legislative  ControL  The  number  of  challenges  to  be 
allowed  is  subject  to  the  action  of  the  legislature.  Biwke  v.  Slate,  Tenn. 
L225. 

119.  Ibid.  -.-  To  Array — Reconsideration.  The  conrt  may  reconsider 
its  action  in  refusing  to  allow  a  challenge  to  the  array  of  jurors  for  non- 
verification.     Cox  V.  People,  N.  Y.  ix.  581. 

120.  Ibid.  —  Voir  Dire.  The  judge  is  not  absolutely  bound  by  the 
answer  of  a  juror  on  his  voir  dire,  that  he  has  or  has  not  fonned  an  opin- 
ion, when  the  answer  is  contradicted  by  the  facts  or  circumstances  of 
the  case.     State  v.  Barnes,  Lsl.  xiv.  433. 

121.  Ibid.  —  Number— Punishment.  The  statute  (Gen.  Stat  tit.  20, 
c.  13,  part  5,  §  5)  provides  that  a  person  arraigned  for  any  offence  pun- 
ishable by  imprisonment  for  life  may  challenge  peremptorily  ten  jarors, 
and  for  any  offence  the  punishment  of  which  may  be  in  the  state  prison 
for  less  than  life,  four  jurors.  Held,  that  a  erime  which  might  in  the  dis- 
cretion of  the  court  be  punished  by  imprisonment  for  life  or  for  a  term 
less  than  life  was  to  be  regarded  as  punishable  by  imprisonment  for  life, 
and  that  a  person  arraigned  for  such  a  crime  was  entitled  to  a  peremptory 
challenge  of  ten  jurors.     Slate  v.  Neuner,  Conn.  xv.  492 ;  49  Conn.  232. 

122.  Rid.  —  Ibid.  —  Burglary  —  EiUering  Storehouse.  Breaking  and 
entering  a  storehouse  in  the  night-time  with  intent  to  steal  is  not,  in  this 
state,  the  crime  of  burglary  entitling  the  accused,  on  his  trial,  to  the  ser- 
vice of  a  panel  and  twenty  peremptory  challenges.  Oonners  v.  iS!a<«,  N. 
J.  xvii.  699. 
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128.  Ibid.  —  Joint  Ltdiotment  —  Pertmptory  ChalUnga  -~  Statute. 
Every  respondent,  vrhether  indicted  and  tried  alone  or  with  others,  is  en- 
tided  to  the  statutory  namber  of  peremptory  challenges ;  and,  if  indicted 
with  others,  he  does  not  waive  that  right  by  consenting  to  be  tried  with 
thena.     State  v.  Stoughtmi,  Vt.  viii.  762;  51  Vt.  262. 

124.  Hid.  —  Competency  of  Bail  Bail  is  not  competent  as  a  juror  in 
the  canse.     Braaleton  v.  SlcUe,  Ala  zi.  291 ;  66  Ala.  96. 

125.  Ibid.  —  Competency  of  Polygamist  —  Indictment  for  Polygamy, 
A  person  living  in  polygamy  is  not  a  competent  juror  to  try  an  indict- 
ment for  polygamy.  Reynold*  v.  U.  S.,  S.  C.  U.  S.  viL  161 ;  98  U.  S. 
145. 

126.  Ibid.  —  Bitu  —  Prejudice  ayainel  Defendanft  Occupation.  A 
juror  is  not  incompetent  bemuse  he  has  a  prejudice  arising  from  the  fact 
of  the  defendant's  being  engaged  in  an  illegal  business.  U.  &  r.  Borger, 
U.  S.  C.  C.  xii.  134. 

127.  JMd.  —  Ibid. —  Opinion.  When  a  juror  says  that  he  has  formed 
an  opinion  on  rumor  only,  which  he  would  require  proof  to  remove,  he 
is  incompetent    Watkint  v.  <SSrafa,  Teun.  iii.  582 ;  1  Leg.  Rep.  N.  S.  10. 

128.  Ibid.  —  Ibid.  Forming  and  expressing  an  opinion  will  not  dis- 
qualify a  juror  who  states  that  such  an  opinion  will  not  influence  his  ver- 
dict Murray  v.  Commonwealth,  Penn.  i.  30.  Per  contra,  Rotluchild  v. 
State,  Tex.  ix.  888. 

129.  Bdd.  —  Nevtpaper  L{formation.  A  juror  who  has  formed  an 
opinion  partly  from  the  newspaper  report  of  the  evidence  taken  on  the 
inquest  and  partly  from  rumor,  but  who  states  that  that  opinion  is  so  un- 
fixed that  he  could  give  a  true  verdict  upon  the  evidence,  is  a  competent 
juror.     Ortwein  v.  GommonweaUh,  Penn.  2  Am.  L.  T.  B.  435. 

130.  Discharging  Juror.  The  court  may,  without  a  challenge  from 
either  party,  upon  good  cause  shown,  discharge  a  juror  at  any  time  before 
he  is  sworn.     Slate  v.  Larhin,  Nev.  iii.  491 ;  11  Nev.  314. 

131.  Ibid.  In  a  capital  case  the  court  cannot  discharge  a  drawn  juror 
without  the  consent  of  the  accused.     PhiUipt  v.  State,  Ala.  xiv.  681. 

182.  Ibid.  —  New  Juror.  In  misdemeanor  after  twelve  jurors  have 
been  called  and  seated  in  the  box,  the  commonwealth  has  still  the  right 
to  stand  aside  a  juror  and  have  a  new  juror  called.  Commonwealth  ▼. 
Noonan,  Penn.  xi.  822. 

183.  Ibid.  —  Standing  aside  Jurors  —  Misdemeanor.  The  prosecution 
has  the  right  to  stand  aside  jurors  in  misdemeanor  as  well  as  felony. 
Haines  v.  Commonwealth,  Penn.  603 ;  100  Penn.  St  817.  Lister  v. 
OommonwealtA,  Penn.  xiv.  535. 

184.  Waiver  of  Full  Panel—  Consent  of  Court  and  State.  The  de- 
fendant may,  with  the  consent  of  the  court  and  the  prosecution,  waive  a 
trial  before  twelve  jurors,  and  a  trial  thereupon  had  before  eleven  jurors 
is  valid.     State  v.  Kaufman,  Iowa,  ix.  175;  51  Iowa,  571. 

135.  Aid,  —  Misdemeanor.  A  defendant  indicted  for  a  misdemeanor 
may  be  tried  by  eleven  jurors  if  he  consents.  Slate  v.  Borowsky,  Nev. 
iL518;  11  Nev.  119. 

186.  Stopping  Trial — Incompetent  Juror  discovered.  The  impanelling 
of  a  jory,  and  beginning  the  trial,  alone,  will  not  support  a  plea  of  jeop- 
ardy.    Commonwealth  v.  McCormick,  Mass.  xi.  339  ;  130  Mass.  61. 

137.  Incompetent  Witness,     The  defendant  is  entitled  to  have  the  com-  e.  Witnessen, 
petenoy  of  a  presumably  incompetent  witness  heard  and  determined  in  Evidence,  and 
his  presence  on  the  trial.    Pecmle  v.  Welsh,  Cal.  xv.  617.  Argument. 

188.  Sulpana — Notice  to  Defendant,  It  is  not  an  objection  to  a  wit- 
ness for  the  prosecution  that  his  name  does  not  appear  at  the  foot  of  the 
indictment  or  that  he  had  not  been  summoned,  or  that  no  notice  was 
given  the  accused  of  an  intention  to  examine  him.  Laurrence  v.  Com- 
numwealth,  Va.  vi.  285;  30  Gratt  845. 
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138  a.  Oonfestton  —  Inducement.  See  CommonwecdA  t.  Culver,  Mass. 
Tiii.  146;  126  Mass.  464. 

139.  Credibility  of  Aceon^Uee.  The  jury  are  the  exclusive  jndges  of 
the  credibility  of  an  accomplice.  People  v.  Qibton,  Cal.  vilL  6^ ;  58 
Cal.  601. 

140.  Crost-Examination  —  For  Defendant.  Every  defendant  is  en- 
titled to  a  full  and  perfect  cross-examination  of  every  witness  who  testi- 
fies against  him.     State  v.  Larkin,  Nev.  iii.  491  ;  11  Nev.  314. 

141.  Crott- Examination  to  prove  Other  Indictment.  The  state  cannot 
prove  by  cross-examination  of  a  witness  called  by  defendant  that  he 
stands  indicted  with  the  witness  for  other  offences.  Hamilton  v.  Stale, 
Ohio,  vii.  55 ;  34  Ohio  St  82. 

142.  Order  of  Proof — Evidence  of  Proeecution.  Evidence  in  aid  of 
the  prosecution,  in  the  discretion  of  the  court,  is  admissible  at  any  stage 
of  the  case.     Leighton  v.  People,  N.  Y.  xiii.  696;  88  N.  Y.  117. 

143.  Calling  Witness  —  Rebuttal.  The  court  may  refuse  to  direct  the 
district  attorney  to  call  a  particular  witness  before  he  rests  hu  case,  and 
permit  him  to  call  him  in  rebuttal.  U.  S.  v.  Bennett,  U.  S.  C.  C.  ix. 
136;  16  Blatch.  338. 

144.  Limitation  of  Argument.  The  court  may  limit  the  time  for  ail- 
ment, but  the  limitation  must  be  reasonable,  and  adapted  to  the  character 
and  circumstances  of  the  case.      White  v.  People,  III.  vii.  681. 

145.  Trial — Prosecutor  prejudicing  Jury.  Irrelevant  matter  spoken 
of  by  prosecutor  to  excite  the  prejudices  of  the  jury  is  reversible  error 
if  excepted  to.     Earll  v.  People,  111.  xii.  298 ;  99  111.  128. 

/.Province  of        146.  In  Maryland.     The  court  cannot  be  required  to  charge  in  crim- 
•'"T-  inal  cases,  in  Maryland ;  the  jury  are  judges  of  the  law  and  the  iexX. 

BroU  v.  State,  Md.  ii.  392. 

147.  In  Pennsylvania.  The  jury  are  the  judges  of  the  law  as  well  as 
of  the  fact,  and  the  province  of  the  court  with  reference  thereto  is  con- 
fined to  expressing  an  opinion  as  to  what  the  law  is.  Kane  v.  Common- 
wealth, Fenn.  viii.  118;  89  Penn.  St.  522. 

148.  In  Texas.  The  jury  are  the  exclusive  judges  of  the  facts  in 
criminal  cases ;  but  they  are  bound  to  receive  the  law  from  the  court. 
Pharr  v.  State,  Tex.  ix.  359 ;  9  Ot  of  Appeals,  129. 

4  149.  Submitting   Question  of  Law  to  Jury.      See  OommonwetM  v. 

Brovm,  Mass.  4  Am.  L.  T.  R.  292. 

160.  Evidence.  In  criminal  cases  the  jury  are  judges  of  the  law  and 
fact,  but  the  court  can  instruct  as  to  the  legal  effect  of  the  evidence.  Bell 
v.  State,  Md.  xii.  528 ;  57  Md.  108. 

151.  3itL  —  In  Burglary  —  Possession  of  Stolen  Property.  In  burg- 
lary, the  effect  of  the  possession  of  the  stolen  property,  there  being  other 
evidence  of  guilt,  is  for  the  jury  alone.  People  v.  Ah  Sing,  Cal.  xii.  426 ; 
59  Cal.  400. 

152.  Ibid. —  Submission  of  Defendant's  Evidence  to  Jury.  In  felony, 
however .  improbable  the  defendant's  evidence  may  appear,  it  is  his  right 
to  have  the  jury  determine  its  truth  or  falsity  in  the  first  instance.  Jock- 
son  V.  Slate,  Tex.  xvii.  379. 

153.  Ibid.  —  In  Murder  —  Evidence  —  Jury.  In  murder  only  the  jury 
can  determine  the  value  and  effect  of  the  evidence.  State  v.  Locke,  N.  C. 
T.  77 ;  77  N.  C.  481.     Tully  v.  PeopU,  N.  Y.  ii.  663. 

154.  Intent.  In  a  criminal  case  the  question  of  intent  cannot  be 
taken  from  the  jury.     Stale  v.  Barefoot,  N.  C.  xvii.  665. 

155.  3id.  —  Assatdt  with  Intent  to  KilL  When  one  is  charged  with 
assault  with  intent  to  kill,  the  question  of  intent  should  be  left  to,  and 
found  by,  the  jury  from  all  the  evidence.  State  v.  Eaton,  Vt.  xii.  736; 
68  Vt.  674. 

156.  Misnomer  —  Spelling  and  IVonuneiation.    A  question  of   mis- 
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Domer  arising  upon  the  spelling  and  pronnnciation  of  a  name  is  for  the 
jary.     CommonwevUlh  v.  Jennings,  Mass.  ii.  603. 

157.  Selling  Liquor  —  Ifolel  —  Reputation.  Whether  the  reputation 
of  liquor  selling  applies  to  the  whole  hotel  or  to  a  certain  part  of  it  is  a 
question  of  fact  for  the  jury.     State  r.  Ryan,  C!onn.  xvii.  458. 

158.  Accomplice.     The  court  may  refuse  to  charge  that  the  defendant  g.  Charge. 
should  not  be  found  guilty  upon  the  unsupported  testimony  of  an  accom- 
plice.   higalU  V.  &ate.  Wis.  ix.  694 ;  48  Wis.  647.    State  v.  Hyer,  N.  J. 

V.  505,  10  Vroom,  598. 

159.  Aggravated  Assault — Aggravation.  In  cases  of  aggravated  as- 
sault the  court  cannot  charge  the  jury  on  any  circumstances  of  aggrava- 
tion not  contained  in  the  iuformation.  Ferguson  v.  State,  Tex.  vi.  511 ; 
4  Ct.  of  Appeals,  156. 

1 60.  Alibi,  Failure  to  prove.  An  alibi  is  a  traverse  of  tho  charge,  and 
therefore  it  is  error  to  instruct  the  jury  that  a  failure  to  prove  it  is  per  se 
evidence  of  guilt.  l\imer  v.  Gommonwealth,  Feno.  vL  504 ;  86  Peon. 
St  54.  . 

161.  Certainly  —  Selling  Liquors  without  License.  A  general  charge 
that  a  merchtmt  has  sold  whiskey,  etc.,  without  a  license  so  to  do,  without 
stating  to  whom  the  sale  was  made,  is  too  general.  Wilson  v.  Common- 
wealth, Ky.  vi.  525. 

162.  Dangerous  Weapon —  Court  and  Jury,  If  practicable,  it  is  the 
duty  of  the  court  to  declare  a  weapon  dangerous  or  not.  U.  S.  v.  Williams, 
U.  S.  C.  C.  ix.  369. 

168.  Directing  Verdict  of  Guilty.  The  court  has  no  power  to  direct 
the  jury  to  find  a  verdict  of  guilty.  U.  &  v.  Taylor,  U.  S.  C.  C.  xiiL 
675;  3  McCrary,  500. 

164.  Degrees  of  the  Crime.  Where  the  evidence  establishes  one  of 
the  higher  grades  of  the  offence  charged,  the  court  is  not  required  to 
charge  as  to  the  lesser  grades.     Gatlin  v.  StcUe,  Tex.  ix.  59. 

165.  Delirium  Tremens —  Charge  upon  Insanity.  Upon  a  plea  of  de- 
lirium tremens,  and  evidence  in  support  of  it,  the  court  must  charge  the 
rules  applicable  to  insanity.     Erwin  v.  State,  Tex.  xii.  701. 

166.  Drunkenness — Degree  —  Evidence.  Where  there  is  evidence 
that  defendant  was  drunk,  but  none  to  show  the  condition  of  his  mind, 
nor  that  he  was  too  drunk  to  reason  or  to  know  right  from  wrong,  the 
condition  of  the  evidence  does  not  require  a  charge  to  find  for  defendant, 
if  the  jury  believe  he  did  not  know  what  he  was  doing  at  the  time  of  the 
offence.     State  v.  Herdnia,  Minn.  vi.  337 ;  25  Minn.  161. 

167.  Error  corrected.  Where  a  judge  in  charging  a  jury  lays  down 
erroneous  propositions,  but,  upon  his  attention  being  called  thereto  by 
objection,  corrects  the  misdirection  and  lays  down  a  correct  rule,  no  ei'ror 
is  presented  for  a  review.     Greenjield  v.  People,  N.  Y.  xii.  570. 

168.  Evidence  not  sufficient.  The  court  should  tell  the  jury  that  the 
evidence  is  not  sufScient  to  sustain  a  conviction.  Pauli  v.  Commonwealth, 
Tenn.  viiL  247 ;  89  Penn.  St.  432. 

169.  Foeticide —  Two  Counts —  Combined  Effect.  The  court  should 
refuse  to  instruct,  where  fceticide  is  charged  in  one  count  by  the  use  of 
au  instrument,  and  in  another  from  the  effects  of  a  drug  administered, 
that  if  the  destruction  was  by  their  combined  effect,  the  defendant  must 
be  acquitted.     Tabler  v.  State,  Ohio,  vii.  213;  84  Ohio  St.  127. 

170.  Hostile  Demonstrations —  Overt  Acts.  A  request  to  charge  as  to 
hostile  demonstrations  and  overt  acts  must  state  the  necessary  elemeuts 
of  justification.     State  v.  Harrington,  Nev.  v.  48;  12  Nev.  125. 

171.  Malice.  The  court  should,  in  its  charge,  define  or  explain  the 
meaning  of  the  term  "  malice."     Gana  v.  State,  Tex.  xiii.  352. 

172.  Minor  charged  unth  Felony  —  Insanity.  Where  a  minor  u 
charged  with  felony,  and  there  is  evidence  of  insanity,  it  is  the  duty  of 
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the  conrt,  tua  tponte,  to  instruct  the  jury  upon  the  law  applicable  to  the 
case.     Mc  Clare  t.  Commonwealth,  Ky.  xvii.  526. 

173.  Murder —  OooHng  Time  —  Provocation.  It  ia  error  to  withdraw 
from  the  jury  the  consideration  of  any  provocation  or  other  circum- 
stances transpiring  at  the  time  of  the  killing,  by  instructing  them  to  con- 
vict if  they  thought  there  was  cooling  time  after  a  quarrel  on  the  previ- 
ous day.     Murray  v.  &ate,  Tez.  iv.  434 ;  1  Tex.  L.  J.  No.  3. 

173  a.  Ibid.  —  Degree.     See  Smith  v.  Slate,  Conn.  xvii.  146. 

174.  Words  of  Penal  Code.  Instructing  a  jury  in  the  language  of 
the  Penal  Code,  without  mentioning  the  sections,  is  not  error.  People  v. 
Lewit,  Cal.  xvii.  861. 

176.  Defendant  to  thow  Pistol  was  not  loaded.  The  court  may  charge 
that  it  was  iucumbent  on  the  defendant  to  show  that  a  pistol  was  not 
loaded.     Burton  v.  State,  Tex.  v.  471 ;  4  Ct.  of  Appeals,  808. 

176.  Seasonable  Doubt.  Sufficiently  charging  reasonable  doubt.  See 
State  y.  Duck,  La.  xvii.  748. 

1 77.  Ibid.  The  court  must  charge  the  jury  that  unless  satisfied  of  the 
guilt  of  the  prisoner  they  should  acquit  People  v.  Cheong  Foon  Ark, 
Cal.  XV.  7 ;  61  Cal.  627. 

178.  RefuMol  of  Court  to  instruct  in  Writing.  It  is  error  to  refuse  to 
give  a  charge  in  a  criminal,  case  in  writing,  when  duly  requested.  &ate 
V.  Porter,  I^.  xviL  788. 

179.  Seduction  —  Code.  In  charging  the  jury,  the  whole  section  of 
the  Code  relating  to  the  offence  of  seduction  may  be  read.  The  court  is 
not  obliged  to  omit  that  part  which  provides  for  merging  the  prosecution 
in  marriage.      Wilson  v.  State,  Ga.  iv.  286  ;  58  6a.  328. 

1 80.  Self-Defence  —  Evidence.  Where  self-defence  is  presented  by  the 
evidence,  it  must  be  charged.    Jackson  v.  Staie,  Tex.  xvii.  379. 

181.  Snd.  —  Evidence.  Upon  a  plea  of  self-defence  and  evidence  tend- 
ing to  support  it,  the  court  must  charge,  in  full,  the  law  of  self-defence. 
Rainroater  r.  Chmmonwealth,  Ky.  xvi.  519.  See  Edwards  v.  State,  Tex. 
viii.  125 ;  5  Ct  of  Appeals,  523. 

182.  Written  Instruction*  —  Reference  to  Magazine.  Where  written 
instructions  are  requisite  and  must  appear  on  the  record  and  be  subjects 
of  appeal,  an  instmction  referring  to  a  page  of  a  law  magazine  only  is 
not  sufficient     Bopt  v.  People,  S.  C.  U.  S.  xiii.  451 ;  100  U.  S.  681. 

183.  Acquittal —  On  Evidence  of  Prosecution.  Upon  a  plea  of  not 
guilty,  the  jury  may  acquit  upon  the  uncontradicted  and  uuimpeached 
testimony  of  the  prosecution.  IT.  S.  v.  Taylor,  U.  S.  C.  C.  xiii.  675 ; 
8  McCrary,  500. 

184.  Certainty — Against  Two  Persons.  "We,  the  jury,  find  the  de- 
fendant guilty,"  on  an  indictment  against  two  persons,  is  void  for  anoer- 
tainty  aa  to  the  person  convicted.     People  v.  Salazar,  Cal.  xii.  427. 

185.  Conviction.  Upon  an  indictment  for  burglary  and  larceny  a 
conviction  for  burglary  or  larceny  or  both  is  proper.  Ruth  v.  People, 
111.  xii.  208. 

k  Verdict.  186.  In  Defendants  Absence —  On  Bail  and  Absent     A  verdict  for 

larceny  may  be  received,  though  the  defendant,  who  was  on  bail,  was 
absent,  he  having  been  present  throughout  the  trial,  and  been  ottlled. 
Lynch  V.  ComnumweaM,  Penn.  vii.  693  ;  88  Penn.  St.  189. 

187.  Degree  of  Murder — Finding  of  Jury.  On  an  indictment  for 
murder,  the  jury  mnst,  if  they  find  the  accused  guilty,  state  in  the  verdict 
the  d^^e  of  murder.     Williams  v.  Slate,  Md.  xvii.  77. 

183.  Ibid.  —  Polling  Jury.  The  accused  is  entitled  of  right  to  a  poll 
of  the  jury,  and  upon  such  poll  each  juror  must  say  for  himself  whether 
he  found  the  accused  guilty  of  murder  in  the  first  or  second  degree. 
Ibid. 

189.  Delivery  of  Verdict.    A  verdict  under  an  intUctment  for  felony 
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most  oe  delivered  orally  in  open  court.    CommonwedUh  v.  Toiin,  Mass. 
vL527;  125  Mass.  203. 

190.  Di$OTderly  Pertoa.  A  conviction  of  disorderly  persons  (Rot. 
333)  must  set  out  the  evidence,  that  the  supreme  court  may  examine  the 
validity  of  the  judgment.     Lf/on*  ▼.  Stratford,  N.  J.  ziiL  209. 

191.  Finding  as  to  Sanity.  A  jury  cannot  be  required  upon  an  in- 
dictment to  find  as  to  the  sanity  of  the  defendant.  Underwood  v.  People, 
Mich.  2  Am.  L.  T.  R.  287. 

192.  Incorrect  Spelling.  A  verdict  as  follows:  "We,  the  jury,  find 
the  defendances  guilty  as  charged  in  the  inditsement ;  is  not  vitiated  by 
incorrect  spelling.     Peoj^  v.  Sepvlveda,  Cal.  xii.  202 ;  59  CaL  342. 

193.  hUent  —  CHher  Felony.  Where  all  the  circumstances  connected 
with  the  homicide  tend  to  show  that  it  was  committed  with  intent  to 
cause  death,  and  that  although  committed  while  engaged  in  the  commia- 
sion  of  a  felony,  that  such  felony  had  no  connection  with  the  homicide, 
a  verdict  of  murder  in  the  third  degree  is  erroneous.  Pleimling  v.  State, 
Wis.  viii.  604 ;  46  Wis.  516. 

194.  -*  Intent  to  Murder"  —  Verdict  of  Wounding.  Under  an  indict- 
ment for  shooting  with  intent  to  murder,  a  verdict  of  "  inflicting  with  a 
dangerous  weapon  a  wound  less  than  mayhem  "  is  fatally  variant.  State 
V.  Murdoch,  La.  xvii.  398. 

195.  Jury  Silent  —  Inquiry  at  to  Finding.  When  the  jury  stands 
silent  to  the  inquiry  as  to  their  finding,  the  verdict  is  not  valid.  Com- 
monweaM  v.  Tobim,  Mass.  vi.  527  ;  125  Mass.  203. 

196.  For  Letter  Offence.  Upon  an  indictment  for  a  felony,  or  for  a 
major  offence,  a  verdict  for  misdemeanor  or  for  the  lesser  offence  is  valid. 
Hunter  v.  Commonwealth,  Penn.  i.  76.  Wright  v.  People,  Mich.  i.  340 ; 
33  Mich.  800.  State  v.  White,  Iowa,  iii.  265  ;  47  Iowa,  665.  People  v. 
Jonet,  Cal.  vi.  195 ;  53  Cal.  58.  Smith  v.  State,  Tenn.  ix.  387  ;  2  Lea, 
614.  People  v.  Holland,  Cal.  xii.  524;  58  Cal.  364.  Slate  v.  GilleU, 
Iowa,  xiL  489.  Roth  v.  State,  Tex.  xii.  350.  Nelton  t.  State,  Wis.  xiL 
256  ;  52  Wis.  534. 

197.  Mitdemeanor — *•  Guilty."  A  verdict  i  n  ndsdemeanor  of  "  guilty  " 
merely  is  a  finding  of  guilty  as  diarged.  Woherton  v.  Commonweadth, 
Va.  xiii.  574 ;  75  Va.  910. 

198.  Jbid.  —  Indictment  for  Felony — Defendant  at  Witnett.  A  de- 
fendant may  be  convicted  of  misdemeanor  in  Pennsylvania  upon  an  in- 
dictment for  felony,  though  he  could  not  testify  under  the  indictment  but 
could  in  misdemeanor.     Hunter  v.  Commonwealth,  Penn.  i.  76. 

1 99.  Oral  Verdict  —  Sealed  Verdict  ordered.  An  oral  verdict  will 
not  be  received  unless  it  agrees  with  a  sealed  form  ordered.  Common- 
wealth  V.  Walth,  Mass.  xiii.  432. 

200.  Plea.  "  Conviction  "  is  guilt  determined  by  plea  or  verdict. 
U.  S.  V.  Watkindt,  U.  S.  C.  C.  xi.  .i60 ;  7  Saw.  85. 

201.  Pleat  of  Not  Guilty  and  Former  AcqmttaL  Upon  a  plea  of  not 
guilty  and  former  acquittal  a  verdict  must  be  rendered  upon  both  pleas. 
People  V.  Helbing,  CaL  xiiL  267  ;  59  Cal.  567. 

202.  Directing  a  Recontideration.  The  judge  can  direct  the  jury  to 
reconsider  their  verdict  before  it  is  recorded,  if  satisfied  that  a  palpable 
mistake  has  been  made.     State  v.  Oilkie,  La.  xrL  490. 

203.  Separate  Causes  and  Counts  —  Conviction  —  Repxtgnancy.  A 
general  verdict  of  "  guilty  "  upon  an  indictment  for  fceticide  by  separate 
and  distinct  means,  stated  in  separate  counts,  is  not  bad  for  repugnancy. 
Tabler  v.  State,  Ohio,  vii.  213 ;  34  Ohio  St.  127. 

204.  Statutory  Grand  Laroeny  —  Conviction  of  Petit  Larceny.  Upon 
an  indictment  for  a  statutory  felony  (grand  larceny)  there  cannot  be  a 
conviction  of  petit  larceny.  Pinhard  v.  State,  Ala.  viL  646 ;  61  Ala. 
167. 
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J.  Arrest  of 
Juilgment. 


X.  Judgment. 


Suhttantial  Offence.  Under  an  indictment,  with  only  one  oonnt, 
for  malicious  shooting,  stabbing,  or  cutting,  with  intent'  to  kill,  the 
prisoner  may  be  convicted,  not  only  of  the  offence  charged,  bat  of  any 
other  offence,  felony,  or  misdemeanor  which  is  substantially  charged 
in  the  indictment.  Stuart  t.  Commonweabh,  Va.  ir.  288 ;  28  Gratt 
989. 

206.  Sufficieney.  "  Gnilty  as  charged  in  the  indictment "  is  a  sufficient 
verdict     People  v.  De  Cleer,  Cal.  xiii.  628 ;  60  Cal.  882. 

207.  3id.  —  Indictment.  A  verdict  of  a  jury  in  a  criminal  case  most 
always  be  read  in  connection  with  the  indictment,  and  if  it  be  certain, 
upon  reading  them  t^ether,  what  is  the  meaning  of  the  verdict,  it  is 
sufficient     Hoback  y.  dmmonwealth,  Ya.  iii.  266 ;  28  Gratt  922. 

208.  Proof  ofThefi —  Gonviction  for  Embezzlement.  Proof  of  theft 
will  not  support  a  conviction  under  an  indictment  for  embezzlement. 
Griffin  v.  State,  Tex.  vi.  880 ;  4  Ct.  of  Appeals,  890. 

209.  Bkcception  to  Charge.  A  charge  cannot  be  objected  to  upon  a 
motion  in  arrest  of  judgment.  BouiUion  v.  State,  Tex.  v.  605 ;  3  Ct  of 
Appeals,  587. 

210.  Definite  Ground*.  A  motion  in  arrest  of  judgment  must  in- 
dicate the  particular  error  relied  upon.  State  \.  Bryan,  K.  C.  xviL 
726. 

211.  Indictment  —  Indorsements  by  Grand  Jury.  No  indorsement  on 
an  indictment  is  necessary  to  constitute  it  such,  and  a  mistaken  indorse- 
ment cannot  invalidate  it      White  v.  Commonwealth,  Va.  vi.  350. 

212.  Ibid.  —  Lottery  —  Sufficient  Words.  An  inartificial  mode  of 
averring  that  the  words  "  tickets,  prizes,  and  drawings  "  were  used  in 
reference  to  tickets,  prizes,  and  drawings  of  a  lottery,  is  not  a  defect 
available  after  verdict  U.  S.  v.  Noelke,  U.  S.  C.  C.  ix.  505  ;  17  Blatch. 
584. 

218.  Joinder  of  Offences.  After  a  plea  of  guilty  the  objection  b  not 
available  that  the  indictment  charges  in  each  count  two  separate  and  dis- 
tinct offences.     U.  S.  v.  Bayard,  U.  S.  C.  C.  xv.  520. 

214.  Gonviction.  A  sentence  is  no  part  of  a  conviction.  State  ▼. 
Hlnes,  Maine,  vi.  685 ;  68  Maine,  202. 

215.  Good  and  Bad  Counts —  General  Verdict.  Good  and  sufficient 
counts  will  sustain  a  conviction ;  bad  counts  will  not  destroy  the  convic- 
tion, though  there  is  a  general  verdict  Hope  v.  People,  ^.  Y.  xi.  441 ; 
85  N.  Y.  418. 

21 6.  Illegal  Sentence  —  Sentence  by  Appellate  Court.  The  appellate 
court  cannot  impose  sentence  where  the  conviction  carried  up  was  not 
authorized  in  law.     McDonald  v.  State,  Md.  4  Am.  L.  T.  R.  4tf4. 

217.  Motion  for  New  Tried.  Sentence  of  death  may  be  pronounced 
pending  a  motion  for  a  new  trial.  Staie  v.  Hoyt,  Conn.  ix.  206;  46 
Conn. 

218.  Suspension.  Sentences  may  be  suspended.  Weaver  v.  People, 
Mich.  i.  201. 

219.  Ibid.  —  By  Succeeding  Judge.  A  suspended  sentence  cannot  be 
disregarded  by  a  succeeding  judge,  and  the  defendant  sentenced  ;  no  sen- 
tence is  valid  except  upon  the  concurrence  of  the  judge  and  jury  on  the 
guilt  of  the  accused.     Ibid. 

220.  Ibid.  —  Reprieves  —  Indefinite  Suspension  of  Sentence.  Art  66 
of  the  Constitution,  relative  to  the  g^nting  of  reprieves,  was  not  in- 
tended to  have  the  effect  of  suspending  indefinitely  the  execution  of  sen- 
tences.    State  V.  Lake,  La.  xiv.  589. 

221.  Ibid. —  Upon  Condition  —  Discharge  —  Performance.  Where 
the  court  exacts  of  the  defendant,  as  the  condition  of  a  (so  called)  sus- 
pension of  sentence,  that  which  it  could  legally  command  only  as  a  part 
of  its  final  judgment,  and  the  defendant  comply  and  is  discharged,  the 
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exaction  will  be  regarded  as  a  geotence,  and  the  power  of  the  conrt  OTer 
the  defendant  exhausted.     SttUe  t.  Addy,  N.  J.  zil.  276 ;  14  Vroom. 

222.  Actual  Imprisonment.  Expiration  of  time  without  actual  im- 
prisonment is  not  an  execution  of  the  sentence.  A  re  Edv>ard$,  N.  J. 
xiii.  563 ;  14  Vroom,  .555.  Sartain  v.  State,  Tex.  xiii.  31,  S.  C.  xiv.  31 ; 
10  Ct.  of  Appeals,  641. 

223.  Capital  Sentence  —  Sufficiency.  A  sentence  of  death  in  the 
nsoal  form  and  duly  entered  is  valid.  It  need  not  contain  the  words  "it 
is  considered,"  nor  be  signed  bj  the  judge ;  nor  give  the  ground  of  the 
sentence ;  and  it  may  provide  that  the  governor  shall  determine  the  day 
of  execution.     State  v.  Lake,  La.  xiv.  580. 

224.  Distinct  Offences.  One  convicted  upon  several  indictments  for 
similar  but  distinct  offences  may  be  fully  sentenced  upon  each  couvio> 
don.  Mms  v.  State,  Muin.  ix.  743 ;  26  Minn.  183.  Shumaker  v.  SlaU, 
Tex.  xii.  607. 

225.  Existing  Statute.  The  sentence  must  be  in  accordance  with  the 
law  at  the  time  of  the  judgment.  Smith  v.  State,  Md.  ii.  391 ;  45  Md. 
51.    See  Commonwealth  v.  Gain,  Ky.  vii.  620 ;  14  Bush,  525. 

226.  For  Grand  Larceny —  Contnction  for  Bobbery.  A  sentence  for 
grand  larceny  upon  an  indictment  and  conviction  for  robbery  is  void. 
State  V.  Howard,  Kan.  vi.  860;  19  Kan.  507. 

227.  Imprisonment  for  CoOx.  Defendant  cannot  be  imprisoned  for 
costs  on  a  sentence  for  fine  and  costs.  CommonweaJih  v.  Wilson,  Ky. 
xiv.  15. 

228.  Imprisonment  until  Fine  paid.  When  a  party  is  convicted  of 
an  offence  and  sentenced  to  pay  a  fine,  it  is  within  the  discretion  of  the 
court  to  order  his  imprisonment  until  the  fine  is  paid.  In  re  Jackson, 
&  C.  U.  S.  vL  1 ;  96  U.  S.  727.  # 

.  229.  bieontistent  Verdict —  Vacating  Judgment.  Where  a  prisoner 
is  convicted  upon  one  count  and  acquitted  upon  a  similar  count,  and 
sentenced  at  the  next  term  of  court,  a  motion  subsequently  made  to 
vacate  the  judgment  and  commitment,  on  the  ground  that  the  acquittal 
on  the  second  count  must  prevail  and  makes  void  the  verdict  on  the  first 
count,  will  not  be  granted.  U.  S.  v.  Malone,  U.  S.  C.  C.  xiii.  66 ;  20 
Blatch.  137. 

230.  Nuisanee — Finding  of  Facts.  Before  judgment  for  nuisance 
a  specific  finding  of  an  existing  nuisance  must  appear.  Messersmidt  v. 
People,  Mich.  xu.  210 ;  46  Mich.  437. 

231.  Plea  of  Guilty  —  Degree.  Upon  a  plea  of  guilty  to  an  indict* 
ment  charging  burglary,  the  court,  before  pronouncing  sentence,  must  d&. 
termine  the  degree  of  the  crime.  Upon  a  plea  of  not  guilty,  it  is  the 
duty  of  the  jury  to  determine  the  degree.  People  v.  Jefferson,  Cal.  v. 
106 :  52  CaL  452. 

232.  Separate  Trials  —  Sufficient  Convictions.  When  on  separate 
trials  verdicts  go  against  a  number  incapable  in  law  of  committing  the 
offence,  judgments  against  those  found  guilty  must  he  suspended  until  the 
necessary  nomber  are  convicted.  Casper  v.  <SICe^e,  Wis.  ix.  222 ;  47  Wis. 
635. 

283.  S^Hug  aside  Sentence  of  Minor.  A  sentence  cannot  be  set  aside 
upon  the  motion  of  a  natural  guardian;  habeas  corpus  is  the  remedy. 
Catling  v.  State,  Ga.  viu.  648. 

234.  Time  to  pay  Fine.  In  misdemeanor  a  reasonable  time  must  be 
allowed  to  pay  the  fine.  Ex  parte  Baldwin,  Gal.  xiii.  776 ;  60  Cal. 
432. 

235.  Diseharye  —  Eeeord.  A  verbal  direction  will  not  discharge  a 
priaixaer.  The  reoord  must  show  a  discharge.  Baney  v.  Commonwealth, 
Ky.  xL  261. 

236.  Record  of  Oonmetion  —  TriaL    The  record  of  conviction  must 
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ahov  the  arraignment  of  the  prisimer,  a  confession  or  denial  of  the 
charge,  the  examination  of  the  witnesses  in  his  presence,  the  natnre  and 
character  of  the  testimony,  and  the  circumstances  of  the  offence.  In  re 
Travit,  N.  Y.  vL  312.    State  v.  Cheek,  Mo.  iii.  299. 

237.  Ibid.  —  Delivery  to  MUitary  Authorities  of  Ae  United  Slates. 
This  cause  was  remanded  with  directions  to  discharge  the  defendant  from 
the  custody  of  the  sheriff;  but  as  the  record  therein,  as  well  as  the 
record  of  the  proceedings  of  the  court-martial,  shows  that  the  defendant 
had  committed  a  murder,  and  had  been  duly  convicted  thereof,  and  sen- 
tenced to  death,  whidi  judgment  was  duly  approved  and  is  still  in  force, 
it  was  ordered  that  he  be  delivered  up  to  the  military  authorities  of  the 
United  States  to  be  dealt  with  according  to  law.  Coleman  t.  State, 
S.  C.  U.  S.  viiL  821 ;  97  D.  &  507. 
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I.  Complaint 


II.  Informa- 
tion. 


I.  Complaint. 
II.  Imtobmation. 

III.  Indictiukt. 

IV.  Plba 

y.  Offekces. 

a.  Abortion. 

b.  Abusive  Langnag*. 
e.  Adulterating  Food. 

d.  Adultery. 

e.  Arson. 

/.  Asaanit  and  Battery. 

g.  Assault  and  Battery  to  do  Great 

Bodily  Harm% 
h.  Assault  and  Bamery  with  Intent 

toltiU. 
t.  Attempt  to  commit  Rape. 
)'.  Bastardy. 
Ic.  Bigamy. 
/.  Blasphemy. 
m.  Bribery. 

Burglary. 

Conspiracy. 

ConnterfeitSng. 

Cruelty  to  Children. 

Disorderlv  Condnet. 

Illegal  Distillation. 

Election, 
u.  Embezzlement. 
V.  False  Pretences, 
w.  False  and  Fraudulent  Claim  pre. 

sented. 
X.  Falsely  imputing  Want  of  Chas- 
tity, 
jr.  False  Swearing. 


n. 

0. 

P- 
V- 
r. 
<. 

t. 


Fornication  and  Bastardy. 
Forgery. 

Fraudulent  Concealment  of  Prop- 
erty. 
Gambling. 
Homicide. 
Keeping  Dog. 
Larceny. 
LibeL 
License. 
Lottery. 
Mails. 

Manslaughter. 
Mayhem. 
Murder. 

Criminal  Negligence. 
Nnisanre. 

Violatioo  of  Ordinance. 
Perjury. 
Prostitution. 

Public  Officers,  Offences  of. 
Rape. 

Receiving  Stolen  Property. 
Resisting  Officer. 
Revenue. 
Robbery. 
Obtaining  Employment  for  Sea- 


aa. 
bb. 

cc. 

dd. 

ee. 


&. 

U. 

mm. 

nn. 

00. 

PP- 
W- 
rr. 
*t. 

tt. 
tm. 
m. 
vrm. 

XX. 

99- 


XX.  Seduction  under  Promise  of  Mar- 
riage. 
aaa.  Selling  Intoxicatinit  Liquors. 
bbb.  Selling  Liquor  to  Drunkard, 
(■ee.  Violating  SepuHure. 
ddd.  Subornation  of  Ferjuy. 
tee.  Wife's  Offences. 


1.  People  as  Parly.  All  criminal  snits  must  be  brought  in  the  name  of 
the  people.     Town  of  Partridge  v.  Snyder,  111.  ii.  281 ;  78  111.  519. 

3.  Formal  Terms.  In  offences  not  triable  by  a  justice  the  complaint 
is  not  required  to  set  out  in  formal  and  distinct  terms  the  precise  crim- 
inal act  to  be  inquired  into  and  prosecuted.  Turner  v.  People,  Mich.  ii. 
173. 

8.  After  Indictment  fuathed.  The  district  attorney  may  proceed  by 
information,  although  an  indictment  for  the  same  offence  has  been 
quashed.     U.  &  v.  ITagle,  U.  8.  C.  C  viiL  772;  17  Blatch.  258. 

4.  County  not  named.  An  information  is  fatally  defective  wbi<A  is 
based  upon  a  complaint  which  does  not  allege  the  county  in  which  the 
offence  charged  was  committed.  Smith  v.  State,  Tex.  y.  782 ;  8  Ct.  of 
Appeals,  549. 
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5.  Examination  —  Commitmeni.  An  information  need  not  shovr  npon 
its  face  that  the  defendant  has  been  examined  before  a  commissioner  and 
held  to  answer.     U.  8.  v.  MoOer,  U.  S.  C.  C.  viL  390. 

6.  Unnecessary  Averment.  Uunecessarj  averments  do  not  invalidate 
an  information.     Ibid. 

7.  Offences.  Offences  not  capital  may  be  prosecuted  by  information. 
State  V.  Anderson,  La.  v.  525 ;  30  La.  An.  657. 

8.  Ambiguity.     An  indictment  against  two  for  an  assault  alleging  that  III.  Indict- 
it  was  of  •*  his  "  malice,  etc.,  is  not  ambignous.     State  v.  Steehy,  Mo.  iv.  ■"*■>'• 
227;  65  Mo.  218. 

9.  Clerical  Error  in  Cottnt,  Where  a  discrepancy  as  to  a  name  ap- 
pears on  the  face  of  a  count  to  be  a  mere  clerical  error  it  will  be  disre- 
garded.    Phe/ps  V.  PtopU,  N.  Y.  vi.  279 ;  72  N.  Y.  365. 

10.  Contraction  of  Words.  An  indictment  is  not  vitiated  because  the 
sign  "&"  is  used  instead  of  the  word  "and."  Pickens  v.  Skate,  Ala.  vi 
456 ;  58  Ala.  364. 

11.  Ibid.  — "  Stale  of  Mo" —  Cure.  An  indictment  is  not  fatally  de- 
fective nnder  §  26,  Art.  YI.,  of  the  Constitution  of  1865,  because  headed 
"Sute  of  Mo."  instead  of  *<  State  of  Missouri."  State  v.  Fo^er,  Mo.  iL 
169;  61  Mo.  549. 

12.  Daie.  The  allegation  that  an  offence  was  committed  on  an  im- 
possible day,  or  a  day  subsequent  to  the  trial,  does  not  vitiate  the  indict- 
ment.    Jones  V.  State,  Ga.  i.  174;  55  6a.  625. 

18.  Duplicity —  Chte  Attempt  and  Several  Offences.     An  indictment  . 

setting  forth  the  act  and  the  intent  to  commit  two  or  more  offences  ao- 
oording  to  the  fact  is  not  bad  for  dnplicity.  People  v.  Mibie,  Cal.  xiii. 
828;  60  Cal.  71. 

14.  Ibid.  —  Distinct  Offences — One  Count.  When  a  statute  makes 
two  or  more  distinct  acts  connected  with  the  same  transaction  indictable, 
each  one  of  which  may  be  considered  as  representing  a  stage  in  the  same 
offence,  they  may  be  coupled  in  one  count  Slate  v.  Bums,  Conn.  iv. 
168;  44  Conn.  149. 

15.  Ibid.  —  Ibid.  —  Separate  Counts.  There  is  no  duplicity  when 
two  distinct  offences  are  charged,  if  in  separate  counts.  &ate  y.  Gilkie, 
La.  xvL  490. 

16.  Ibid. —  Two  or  More  Counts  —  Like  Offences  —  Trial  and  Sen- 
tence. An  indictment  may  contain  two  or  more  counts  alleging  distinct 
offences,  if  they  are  of  the  like  general  character,  and  may  be  tried  and 
punished  in  the  same  manner.  Commonwealth  v.  Broum,  Mass.  4  Am. 
L.  T.  R.  292. 

17.  Ibid. —  Wounding  —  Mayhem.  An  indictment  charging  an  as- 
sault and  a  wounding  less  than  mayhem  is  not  void  for  duplicity ;  it  sets 
out  a  distinct  charge  of  inflicting  a  wound  less  than  mayhem.  State  v. 
Taylor,  Lai.  xvii.  788. 

18.  Extradition.  Upon  extradition  the  sufficiency  of  the  indictment 
must  be  determined  in  the  demanding  state.  Davis's  case,  Mass.  iv. 
876;  122  Mass.  324 

19.  False  Spelling —  Other  Meaning.  False  spelling,  unless  the  word 
has  also  a  different  signification,  will  not  vitiate  an  indictment.  State 
T.  White,  S.  C.  xiii.  443 ;  15  Cal.  381. 

20.  ''Feloniously"  —  In  Misdemeanor.  In  misdemeanor  the  use  of 
the  word  "  feloniously  "  is  surplusage,  and  may  be  stricken  out  Staeger 
T.  Cinnmonwealth,  Penn.  xvi.  155.  State  v.  Smith,  Tenn.  i.  226.  State 
T.  Whitley,  Tenn.  227.     Per  contra.  Baiter  v.  State,  Md.  vii.  781. 

21.  Form  —  Description  of  Crime.  Anything  which  forms  a  part  of 
the  description  of  the  crime  is  not  matter  of  form.  U.  S.  ▼.  Oonemi,  U. 
a  C.  C.  ix.  36. 

22.  Grand  Jury  duly  inq>andled  —  Seduction  by  Death.    An  indict- 
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ment  found  by  a  grand  jury  regalarly  impanelled,  but  at  the  time  of  find- 
ing the  indictment  composed  of  more  than  twelve  members,  but  below 
the  number  fixed  by  the  Constitution  because  of  death,  is  valid.  People 
T.  Hunter,  Cal.  ix.  508;  54  CaL  65. 

23.  InttrumetU  set  out  —  Description.  Where  an  instrument  is  set  out 
in  an  indictment  a  description  of  it  is  surplusa^  U.  S.\.  Noelke,  U. 
S.  C.  C.  ix.  505 ;  17  Blatch.  654.  See  Gray  y.  Peopb,  N.  Y.  x.  606;  21 
Hun,  140. 

24.  Intent  —  Errors  of  Expression.  Mere  mistakes,  however  serious, 
in  expressing  the  substance  of  a  crime,  if  the  meaning  can  be  nnderetood, 
are  formal.     U.  S.  v.  Jacksm,  U.  S.  C.  C.  x.  134. 

25.  Ibid.  —  Fraud.  The  words  "  with  intent  to  defraud  "  in  a  stat- 
ute are  synonymous  with  the  words  "with  fraudulent  intent,"  or  "  for 
a  fraudulent  purpose."  Phelps  v.  People,  N.  Y.  vi.  279;  72  N.  Y. 
365. 

26.  Judgment  —  Different  Counts  —  Same  Offence.  It  is  proper 
pleading  to  state  the  same  offence  in  different  ways  in  different  counts, 
although  the  judgments  on  the  several  counts  be  different.  Bennett  t. 
People,  111.  xi.  295 ;  96  111.  602. 

27.  Joir.der  —  Felonies.  Felonies  may  be  joined.  Mershon  r.  State, 
Ind.  i.  689 ;  51  Ind.  14. 

28.  3ieL  —  Felonies  —  Misdemeanors.  Offences  not  repugnant  but 
growing  out  of  the  same  transaction  may  be  joined  though  charged  in  one 
count  as  a  felony  and  in  another  as  a  misdemeanor.  Staeger  y.  Common- 
wealth,  Penu.  xvi.  155. 

29.  Ibid.  —  Misdemeanors.  Misdemeanors  may  be  joined.  Gage  y. 
StcUe,  Tex.  x.  575 ;  9  Ct.  of  Appeals,  259. 

30.  Limitations,  Statute  of.  An  indictment  which  on  its  face  shows 
that  the  offence  is  barred  by  the  statute  of  limitations  is  invalid.  Lamb- 
kin V.  People,  111.  X.  13 ;  96  111.  73. 

31.  Known  Name  of  Injured  Person.  An  indictment  is  valid  when 
the  person  alleged  to  be  injured  is  known  by  the  name  set  out  in  it. 
People  V.  OrowUy.  N.  Y.  x.  606;  23  Hun,  412. 

32.  Name  or  Facts  unknown.  It  must  be  affirmatively  shown  that  the 
grand  jury  finding  'he  indictment  did  know  the  name  or  fact  alleged  to 
be  "  to  the  grand  jury  unknown  "  in  order  to  acquit.  Duvall  v.  State, 
Ala.  X.  520.  Morganstem  v.  Commonwealth,  Va.  ii.  665 ;  27  Gratt. 
1018. 

33.  Ibid.  Atcominon  law,  a  name  or  fact  not  known  to  the  grand 
jury,  and  which  could  not  be  learned  by  reasonable  diligence,  might  be 
charged  "  as  to  the  grand  jury  unknown,"  unless  such  fact  was  an  ingre- 
dient of  the  offence.  Duvall  y.  State,  Ala.  x.  520;  63  Ala.  12.  Jones 
V.  State,  Ala.  553  ;  63  Ala.  27. 

34.  Offence  —  Sufficient  Description.  A  defence  must  be  described 
with  reasonable  certainty  only.  Stale  v.  Gray,  Minn.  xiv.  275 ;  29 
Minn.  142.  Bradlaugh  v.  Queen,  Ct.  of  Appeal,  v.  701;  26  Weekly 
Rep.  No.  21. 

85.  Offence  in  Words — BecitaL  Where  an  offence  consists  in  words 
spoken  or  written,  the  general  rule  is  that  those  words  must  be  set  forth 
in  the  indictment ;  an  objection  on  this  point  is  not  aided  by  verdict  at 
common  law,  or  by  §  1025,  R.  S.  U.S.  v.  Noelke,  U.  S.  C.  C.  ix.  505 ; 
17  Blatch.  554.  Bradlaugh  y.  Queen,  Ct.  of  Appeal,  v.  701 ;  26  Weekly 
Rep.  No.  21. 

36.  Offence  in  Municipal  Division.  An  indictment  for  an  offence  by 
statute  limited  to  a  municipal  division  of  the  state  must  show  its  com- 
mission in  such  part  of  the  state.  Seifried  v.  Commonwecdlh,  Penn.  xiv. 
731. 

87.  Penally  —  Benefit    Under  a  statute  appropriating  the  penalty  to 
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the  town  where  the  offence  was  committed,  it  is  unnecessary  to  allege 
farther  where  the  penalty  is  to  go.  State  v.  Johmon,  Maine,  L  558 ;  65 
Maine,  862. 

38.  Scienter  —  Statute.  When  a  statute  prohibits  generally,  and  is 
silent  as  to  intention,  the  indictment  need  not  aver  knowledge.  U.  S,  v. 
MaloTie,  U.  S.  C.  C.  xiu.  66;  20  Blatch,  187. 

89.  Signing  Indictment  —  Prosecuting  Attorn^.  The  signature  of 
the  prosecuting  officer  is  not  essential  to  the  validity  of  an  indictment. 
State  y.  Reed,  Maine,  v.  460 ;  67  Maine,  127. 

40.  Ibid.  —  District  Attorney  or  Assistant.  An  information  may  be 
signed  in  the  name  of  the  district  attorney  by  his  sworn  assistant  V.  S. 
V.  NagU,  U.  S.  C.  C.  viiL  772;  17  Blatch.  258. 

41.  Ibid.  — Nunc  pro  tunc.  An  indictment  may  be  signed  on  the  trial 
by  the  district  attorney  nunc  pro  tunc.  Commonwealth  v.  MuUaly,  Penn. 
xii.  154 

42.  Ibid. —  Special  District  Attorney.  The  quarter  sessions  has  power 
to  appoint  a  special  district  attorney,  and  bis  signature  to  an  indictment 
is  proper  and  legal.     CoTnmonweakh  t.  McHale,  Penn.  xii  441. 

43.  Ibid.  —  Foreman  pro  tern.  An  indictment  may  be  signed  by  a 
duly  and  formally  appointed  foreman  pro  tern,  of  the  grand  jury.  Com^ 
momoeaUh  t.  Noonan,  Penn.  xi.  822. 

44.  Statutory  Offence —  Conjunctive  Statement.  Where  a  statute  de- 
clares that  the  doing  of  a  thing  by  any  of  several  means  shall  consti- 
tute a  criminal  offence,  an  indictment  charging  the  act  as  having  been 
done  by  all  of  such  means,  set  forth  conjunctively  (not  in  itself  repug- 
nant), is  ordinarily  sufficient.  State  v.  Gray,  Minn.  xiv.  275 ;  29  Minn. 
142. 

45.  Ibid.  —  Exceptions  negatived.  An  exception  to  the  statute  most 
be  negatived  only  when  the  exception  is  such  as  to  render  the  negative 
of  it  an  essential  part  of  the  definition  or  description  of  the  offence 
charged.     StaU  v.  Ah  Chew,  Nev.  xii.  339;  16  Nev.  50. 

46.  Ibid.  —  Ibid.  If  a  statute  creating  an  offence  contains  in  its  en- 
acting clause  exceptions,  these  must  be  negatived  in  the  indictment.  Con- 
ner  v.  Commonwealth,  Ky.  vi.  15;  18  Bush,  264. 

47.  Ibid.  —  Defence,  If  the  exception  is  not  in  the  statute  itself,  it  is 
a  matter  of  defence.     State  v.  Maddox,  Ind.  xii.  298;  67  Jud.  161. 

48.  Ibid.  —  Ibid.  Statutory  exceptions  need  not  be  negatived;  they 
must  be  pleaded  and  proven.     CommonweaUh  v.  Jennings,  Mass.  iL  608. 

49.  Und.  —  Sufficiency.  An  indictment  for  an  offence  created  by  stat- 
ute must  be  described  in  the  words  of  the  statute  or  in  words  of  similar 
import.  Conner  v.  Commonwealth,  Ky.  vi.  15 ;  13  Bush,  264.  Helfrick 
v.  CommonweaUh,  Va.  vi.  350.     TuUy  v.  Peopk,  N.  Y.  ii.  663. 

50.  In  Bar —  Abatement.    A  plea  in  abatement,  which  sets  forth  with  iv.  pua. 
precision,  by  direct  averment,  the  finding  of  a   subsequent  indictment 
against  the  defendant  for  the  same  offence,  should  be  sustauied.    State 

V.  Cheek,  Mo.  iii.  299. 

51.  Ibid.  —  Grand  Jury.  A  plea  in  abatement  on  a  criminal  trial 
presenting  the  issue  as  to  whether  the  grand  jury  was  properly  selected 
must  be  heard.     Bohannan  v.  State,  Neb.  xvii.  405. 

52.  Ibid.  —  Technical  Pleading.  Where  a  plea  in  abatement  to  an 
indictment  is  stated  in  clear  language  it  will  not  be  overruled  on  tecli- 
nical  grounds.     State  v.  Flenuning,  Maine,  4  Am.  L.  T.  R.  272. 

53.  Ibid.  —  Jeopardy  defined.  A  person  is  in  legal  jeopardy  when  he 
is  pat  upon  trial,  before  a  court  of  competent  jurisdiction,  upon  an  indict- 
ment or  information  sufficient  in  form  and  substance  to  sustain  a  convic- 
tion, and  a  jury  has  been  charged  with  his  deliverance.  And  a  jury  has 
been  thus  charged  when  they  have  been  impanelled  and  sworn.  Williams 
T.  CkmmonweM,  Ky.  ix.  46 ;  78  Ky.  98. 
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54.  Rid.  —  Bt  what  Cote.  The  inhibition  of  the  Constitution  (art  18, 
§  14),  that  *'  No  person  shall  for  the  same  offence  be  twice  put  in  jeopardy 
of  his  life  or  limb,"  extends  to  all  cases  where  the  punishment  inflicted 
is  infamoos.    Ibid, 

55.  lldd,  —  In  California.  Plea  of  once  in  jeopardy  is  not  tenable 
in  this  state.     People  t.  Lewis,  Cal.  xvii.  861. 

56.  Ibid. —  Oontenqtt — Assattlt  in  Open  Court.  Punishment  for  an 
assault  in  open  coort  as  for  a  contempt  is  not  a  bar  to  a  prosecution  for  a 
breach  of  the  peace.    Middlehrook  v.  State,  Conn.  iiL  294 ;  43  Conn.  257. 

57.  Ibid.  —  Discharge  of  Jury.  Where  the  oonrt  adjourned  for  the 
term,  without  calling  the  jury  in  a  murder  case  to  learn  whether  they 
could  agree  or  not,  taking  the  information  of  the  officer  sent  to  inquire 
that "  uey  had  not,  and  could  not  agree,"  the  jury  was  thereby  discharged, 
and  the  defendant  was  put  in  jeopardy.  People  v.  Cage,  CaL  1  Am.  L. 
T.  R.  127. 

68.  Ibid.  —  hi  Murder  —  Absence  of  Defendant.  A  discharge  of  the 
jury  in  murder,  for  a  failure  to  agree,  in  the  absence  of  the  defendant, 
bars  a  further  trial.     Slate  v.  Wilton,  Ind.  i.  175. 

59.  Ibid.  —  Dismissal.  A  dismissal  of  an  indictment  after  plea  of 
not  guilty  is  not  an  acquittal.  Commonwealth  v.  Dr<ssant,  Mass.  viL  240 ; 
126  Mass.  246. 

60.  Ibid.  —  Felony — Conviction  of  iGsdemeanor.  A  conviction  of 
an  assault  and  battery  before  a  competent  court  cannot  be  pleaded  in  bar 
of  an  indictment  for  felony.  Murphy  t.  Commonwealth,  Va.  1  Am.  L.  T. 
R.486. 

61.  Ibid.  —  Fine  by  Ordinance  —  Statute.  Payment  of  a  fine  for  vio- 
lation of  an  ordinance  will  not  bar  an  indictment  upon  a  statute  for  the 
same  offence  when  the  penalty  is  greater.  Bobbins  v.  People,  111.  x.  42 ; 
95  lU.  175. 

62.  Ibid. —  Greater  Punishment  for  Second  and  Third  Offence. 
Statutes  imposing  a  greater  penalty  for  a  second  or  third  offence  of  the 
same  character  do  not  pat  defendant  in  jeopardy.  IngaUt  v.  State,  Wis. 
ix.  694;  48  Wis.  647. 

63.  Ibid.  —  Identity  of  Offence.  To  entitle  a  defendant  to  plead 
jeopardy  the  offence  charged  must  be  identical  in  law  and  fact.  People 
V.  Helbing,  CW.  xv.  43 ;  61  Cal.  620. 

64.  Ibid.  —  Indictment  quashed.  Upon  a  second  indictment  a  convic- 
tion or  acquittal  upon  the  first  indictment  which  has  been  quashed,  with 
the  consent  of  the  defendant,  jeopardy  cannot  be  pleaded.  Stuart  v. 
Commonwealth,  Va.  iv.  288 ;  28  Gratt.  939.  Kendall  v.  &ate,  Ak.  xii. 
459  ;  65  Ala.  492. 

65.  Ibid.  —  Mistrial.  A  former  mistrial  is  not  ground  for  a  plea  of 
jeopardy.     StcOe  r.  Blaekman,  La.  xvii.  684. 

66.  Ibid.  —  Murder  —  Acquittal  of  Principal  —  Accessory  —  Bar. 
The  acquittal  of  A.  as  principal  in  the  murder  of  B.  will  not  bar  his  trial 
and  conviction  as  an  accessory  to  the  murder.  State  v.  Buzzell,  N.  H.  ix. 
475  ;  68  N.  H.  257. 

67.  Ibid.  —  "Not  Guilty" — «  Gttilty  of  Previous  Conviction."  A  plea 
of  previous  conviction  cannot  be  entered,  as  of  right,  in  lien  of  a  plea  of 
**  not  guilty "  as  charged  in  the  indictment.  People  v.  Lewis,  Cal.  xvii. 
861. 

68.  Rid.  —  Reversal  of  Sentence.  The  reversal  of  a  conviction  on  the 
ground  of  an  illegal  sentence  is  a  bar  to  another  trial.  McDonald  v. 
State,  Md.  4  Am.  L.  T.  R.  484. 

69.  Ibid.  —  Conviction  of  Minor  Offence.  A  conviction  of  a  minor 
offence  operates  as  an  acquittal  of  the  greater.  Stuart  v.  Commonwealth, 
Va.  iv.  288 ;  28  Gratt.  989.  State  v.  Druffy,  Ma  xiv.  405.  Moore  v. 
State,  Ala.  xv.  428 ;  68  Ala.  860. 
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70.  Rid.  —  Rid.  A  conviction  or  Mqnittal  of  a  minor  offence,  the 
proeecation  of  whicfa  was  Bot  obtained  by  frand  or  collusion  to  prevent 
a  conviction  of  a  major  offence,  is  a  bar  to  a  second  proeeontion  for  the 
latter,  if,  on  a  trial  of  the  major  offence,  there  can  be  a  conviction  of  the 
minor.     State  v.  WUei,  Mmn.  ix.  472 ;  26  Minn.  381. 

71.  JBnd. —  OonvieHon  frauduhntly  obtained.  A  conviction,  frandn> 
lentlj  obtained  by  the  offender  to  protect  himself  from  further  prosecn* 
tion  and  adequate  punishment,  is  not  a  bar.  Slate  v.  Simpson,  Minn. 
ziL  181 ;  28  Minn.  66. 

72.  Ibid.  —  Joinder  —  Former  AcquiUal  — Not  Guilty.  Pleas  of 
former  acquittal  and  not  guilty  may  be  made  together,  but  mnst  be  tried 
separately.     State  v.  Retpast,  N.  C.  xiv.  122. 

78.  Skd. — Limitations — Ekeiion  Frauds.  An  indictment  for  con- 
spiracy, chai^ng  the  commission  of  frauds  at  an  election,  charges  a  com- 
mon law  offence,  and  the  limitation  of  one  year  under  the  statute  of 
1889  does  not  apply.     Oommonwealth  v.  MeHdU,  Penn.  xii.  441. 

74.  Ikid.  —  JBmbezalemeni — Money- Order  Office.  A  proseoation  for 
embezzlement  of  money  belonging  to  the  money-order  office  most  be 
brooght  within  two  years.  U.  S.  T.  Iforton,  S.  C.  U.  S.  ii.  290;  91 
U.  S.  658. 

75.  Ibid.  —  Warrant  issued.  A  warrant  issued  and  delivered  for 
execution  is  a  sufficient  commencement  of  a  criminal  action.  People  v. 
Oark,  Mich.  i.  286;  38  Mich.  112. 

76.  Ibid. — Noi.  Pros. — Case  tultmitUd,  NoL  jrros.  iiiot  submission 
to  the  jury,  without  defendant's  consent,  operates  as  an  acquittal.  Jones 
V.  SteUe.  Oa.  i.  174  ;  55  6a.  525. 

77.  Ibid. — Pardon  —  By  President.  Plea  of  pardon  by  the  presi- 
dmt  is  a  bar.     U.  S.  v.  McKee,  U.  S.  C.  C.  v.  7 ;  4  DUl.  128. 

78.  Ibid.  —  AJier  Verdiet.  A  pardon  granted  after  verdict  may  be 
pleaded  in  bar  of  all  further  proceedings.  Oommonweakh  v.  Loekwood, 
Mass.  1  Am.  L.  T.  B.  141. 

79.  Ibid.  —  Offence  by  Prisoner.    An  indictment  will  lie  against  a 

?>risoner  under  a  conviction  whilst  in  confinement.     Kennedy  y.  Moward, 
nd.  xii.  267 ;  74  Ind.  87. 

80.  Ibid. —  Promise  of  Immunity  for  Evidenee  given.  An  aocomfdice, 
who  has  testified  for  the  prosecniion,  under  a  promise  of  immunity,  cannot 
plead  the  promise  in  bar.  U.  S.  v.  Ford,  8.  C.  U.  S.  viii.  97 ;  99  U.  S. 
694 

81.  Ibid.  —  Remanding  without  Sentence.  Remanding  prisoner  with- 
out proceeding  to  judgment  is  ground  for  a  plea  of  jeopardy  of  former 
conviction.     State  v.  Parish,  Wis.  vi.  93  ;  43  Wis.  395. 

82.  3id.  —  Removal  of  Whiskey.  A  conviction  in  conspiracy  to  de- 
fraud the  government  of  taxes  by  the  unlawful  removal  of  whiskey  is  a 
bar  to  a  civil  action  on  such  acts.  U.  S.  v.  MeKee,  U.  S.  C.  C.  v.  7  ;  4 
mi.  128. 

88.  Ibid.  —  Same  Offence  —  Description.  No  person  shall  be  put  in 
jeopardy  for  the  same  act  or  omission,  whether  the  offence  be  the  same 
eo  nomine  or  not.  Herthjidd  v.  State,  Tex.  xiii.  228;  11  Ct.  of  Ap- 
peals, 207. 

84.  Ibid.  —  Trial  by  Cemrt  of  Inturgent  Slate  —  Conviction  by  Mih 
itary  Court.  Upon  the  trial  of  a  federal  soldier  by  the  authorities  of  a 
state,  lately  insurgent,  for  a  crime  committed  during  the  war,  there  hav- 
ing been  a  trial  and  conviction  therefor  by  a  military  court,  a  plea  of  a 
former  conviction  is  not  the  proper  plea,  as  that  submits  the  cause  to  the 
jurisdiction  of  the  state  court.  Coleman  v.  i^ate,  S.  C.  U.  S.  viii.  321 : 
97  U,  S.  507. 

85.  Ibid.  —  Variance.  Under  the  statute  an  acquittal  because  of 
Tsrianoe  is  not  a  bar.    RoHnson  v.  Commonweodth,  Va.  vii.  605. 
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V.  Offences. 

a.  Abortion. 

b.  Abusive 
Language. 


c.  Adulterating 
Food. 


d.  Adultery. 


e.  Arson. 


/.  Assault  and 
llattery. 


£.  Assault  and 
Batter}-  with 
Intent  to  do 
Great  Bodily 
Harm. 

A.  Assault  and 
Batteiy  with 
Intent  to  Kill. 


t.  Attempt  to 
commit  fiape. 


86.  Rid.  —  Two  IndictmenU  —  SUction.  Pendency  of  one  indict- 
ment  is  no  bar  to  another,  even  for  the  same  offence.  Sluart  t.  Oom- 
monwealth,  Va.  iv.  288 ;  20  GratU  939. 

87.  Ibid.  —  Void  Verdict.  A  new  indictment  will  lie  after  setting 
aside  a  void  verdict.     Ibid. 

88.  Jbid.  —  Waiver  —  Arrest  of  Judgment.  A  motion  in  arrest  does 
not  waive  the  right  to  plead  jeopardy.  Stale  v.  Parish,  Wis.  vi.  93  ;  43 
Wis.  395. 

89.  Jbid.  —  Issues.  The  plea  of  "  not  guilty,"  under  the  statute,  pnts 
in  issue  every  material  allegation,  and  any  defence  except  a  former  ao- 
qnittal  or  conviction,  or  once  in  jeopardy,  may  be  proved  under  the  gen- 
eral  issue.    People  v.  Ah  Lee,  Cal.  ziii.  746 ;  60  Cal.  85. 

90.  To  Evidence  before  Gfrand  Jury.  A  plea  upon  the  sufficiency  of 
the  evidence  before  the  grand  jury  is  not  valid.  Jlope  v.  People,  N.  Y. 
xi.  441 ;  85  N.  Y.  418. 

91.  Offence  not  in  Warrant —  Waiver.  Pleading  to  an  information 
waives  the  objection  that  an  offence  cannot  be  charged  therein  which  was 
not  set  out  in  the  warrant    People  v.  dark,  Mich.  i.  286;  S3  Mich.  112. 

92.  Sufficient  indictment  in  abortion.  See  Commonwealth  r.  Brown, 
Mass.  4  Am.  L.  T.  R.  292. 

93.  Statutory  Offence.  An  indictment  for  "abusive  language  calcu- 
lated to  provoke  an  assault "  must  set  out  the  language  used.  Stener  t. 
State,  Wis.  xvii.  670. 

94.  Oonfectiotiery  —  Sufficient  Description.  In  an  indictment  charg- 
ing the  adulteration  of  confectionery  as  an  article  of  food,  the  descrip- 
tion of  the  article  adulterated  simply  as  "confectionery  "  lacks  certainty. 
Comnumwea&h  v.  Chase,  Mass.  vi.  172;  125  Mass.  102. 

95.  Continued  Offence.  The  statutory  offence  of  wantonly  cohabiting 
with  a  woman  in  a  state  of  adultery  is  one  continued  offence.  State  v. 
Way,  Neb.  iii.  419;  5  Neb.  283. 

96.  DweUing-House  —  Occupant  —  Tenement  House.  In  arson,  under 
2  Rev.  Stat.  §  657,  where  the  building  fired  is  a  tenement  house,  it  may 
be  set  out  as  the  dwelling-house  of  any  one  usually  lodging  in  it.  Levy 
V.  People,  N.  Y.  ix.  820. 

97.  Name  of  Assailed.  In  assault  when  the  assailed  was  named  by 
several  aliases,  that  she  was  known  by  one  of  them  is  sufficient.  People 
V.  De  Cleer,  Cal.  xiii.  623 ;  60  Cal.  142. 

98.  Division  of  Assault  and  Battery.  On  a  bill  of  indictment  of  but 
one  count,  charging  assault  and  battery,  the  grand  jury  has  no  power  to 
find  a  "  true  bUl  for  assault  and  not  for  battery."  Commonwealth  v. 
Gressley,  Penn.  x.  379. 

99.  Construction  —  Great  Bodily  Harm.  A  great  bodily  harm  imports 
an  injury  of  a  more  grave  and  serious  character  than  an  ordinary  battery. 
Slate  V.  GiOett,  Iowa,  xiL  490. 

100.  Assault  with  Pistol  —  Carrying  Distance.  An  indictment  for  an 
assault  with  a  pistol  need  not  allege  that  the  pistol  was  within  carrying 
distance.     Burton  v.  Staie,  Tex.  v.  471 ;  3  Ct.  of  Appeals,  408. 

101.  Dangerous  Weapon —  Loaded  Pistol —  Capped  and  CapaJbie  of 
being  Discharged.  The  assault  with  a  certain  dangerous  weapon,  to  wit, 
a  loaded  pistol,  is  sufficiently  set  out  in  the  indictment,  though  it  is  not 
alleged  that  the  weapon  was  capped  and  capable  of  being  discharged. 
Commonwealth  v.  Fenno,  Mass.  vi.  622;  125  Mass.  387. 

102.  What  are  Sufficient  Facts.  See  People  v.  Bird,  Cal.  xii.  748; 
60  Cal.  7. 

103.  Statutory  Words.  An  indictment  charging  an  assault  with  intent 
to  commit  a  rape  need  not  strictly  follow  the  statute  in  describing  the 
offence.     Peojde  v.  Girr,  Cal.  viii.  585;  68  Cal.  629. 

104.  Intent.    An  indictment  for  an  assault  with  intent  to  commit  rape 
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mast  set  oat  the  force,  threats,  or  fraud    Hewitt  v.  State,  Tex.  xm. 
445. 

103.  Acquittal — Of  Fornication  and  Adultery.     Former  acquittal  of  /  Butardy. 
fornication  and  adultery  with  the  mother  of  the  child  will  not  bar  a 
charge  for  bastardy.     Davis  v.  State,  Ga.  iii.  724;  55  6a.  170. 

106.  Bastardy  of  Thoo  Children.  An  indictment  will  lie  for  tlie  bas- 
tardy of  two  children ;  but  one  offence  is  stated.     Bnd. 

107.  Allegation  of  Marriage.     In  bigamy  the  allegation  "that  he  (de-  I.  Bigamy, 
fendant)  had  a  wife  then  living"  is  sufficient  to  admit  proof  of  former 
marriage.     State  v.  ArmingUm,  Minn.  v.  750 ;  25  Minn.  29. 

108.  Place  of  First  Marriage  In  bigamy,  the  place  of  the  first  mar- 
riage need  not  be  stated.     People  v.  Gfeisea,  Cal.  xiv.  200. 

109.  Sufficient  Allegations  —  Statutory  Exceptions.  In  l>igamy  alleg- 
ing both  marriages,  and  that  the  first  wife  was  living  at  the  time  the 
second  marriage  took  place,  and  that  the  second  marriage  was  felonious, 
is  sufficient.     Kopke  v.  People,  Mich.  ix.  612;  43  Mich.  41. 

110.  Wife  living  —  Beyond  Seas — Absence  for  Seven  Tears.  In  big- 
amy it  need  not  be  alleged  that  the  defendant  knew  at  the  time  of 
his  second  marriage  that  his  former  wife  was  then  living,  or  that  she  was 
not  beyond  seas,  or  had  not  absented  herself  for  seven  years  prior  to  the 
second  marriage.     Barber  v.  Slate,  Md.  vii.  781. 

111.  Profane  Intent,     In  blasphemy  the  words  must  be  declared  a<t  I.  Blasphemy, 
having  been  spoken  profanely.     Commonwealth  v.  Spratt,  Fenn.  ix.  828. 

112.  Official  corruptly  receiving  Money  —  Inducement,    An  indictment  m.  Bribery, 
of  an  official  for  oorrupily  receiving  money  must  allege  that  it  was  given 

and  received  as  an  inducement  to  influence  his  official  action.     People 
v.  KaUock,  Cal.  ziii.  491. 

118.  General  Allegation  —  Both  Degrees.  The  allegation  in  burglary,  »•  Burglary, 
to  cover  both  degrees,  should  be  general,  without  specifying  whether  the 
entry  was  in  the  daytime  or  the  night-time ;  and  such  general  averment 
must  be  construed  as  covering  both  degrees.  People  v.  Jefferson,  Cal.  v. 
106;  52  Cal.  452.  Pe,^le  v.  Bamhart,  Cal.  xii.  556 ;  69  Cal.  402.  See 
Commonwealth  v.  Reynolds,  Mass.  iii.  700 ;  122  Mass.  454. 

114.  in  Church  —  Ownership.  In  burglary  in  a  church  the  ownership 
of  the  church  most  be  averred.  Wilson  v.  State,  Ohio,  vii.  374 ;  34  Ohio 
St  192. 

115.  Dwelling —  Person  or  Corporation  In  burglary,  it  is  enough  to 
state  that  the  dwelling-house,  etc.,  was  "of"  a  person  or  corporation. 
Fishery.  State,  N.  J.  vi.  246;  11  Vroom,  169. 

116.  "Felonious^" — " Burglariottsly.'"  An  indictment  for  burglary 
is  not  fatally  defective  because  it  fails  to  state  that  the  offence  was  com- 
mitted "feloniously"  and  "burglariously."  Heed  v.  State,  Tex.  xvii. 
316. 

117.  Intent.  A  genend  charge  that  the  entry  was  with  the  intent  to 
commit  a  felony,  or  that  it  was  with  the  intent  to  commit  any  named 
felony,  without  describing  that  felony  by  its  constituent  elements,  is  in- 
safficieut.    Sodriguez  v.  State,  Tex.  xiv.  185. 

118.  Jbttent  to  SteaL  In  burglary  an  intent  to  steal  is  an  essential  ele- 
ment.    Commonwealth  v.  Moore,  A^ss.  xi.  162. 

1 19.  Merely  entering  House.  The  indictment  charging  burglary  must 
describe  the  particular  offence  with  all  its  statutory  ingredients.  lieed  v. 
Slate,  Tex.  xvii.  316. 

120.  Ownership  of  Railroad  Car.  Upon  a  charge  of  burglary  for 
breaking  and  entering  a  railroad  car,  the  ownership  of  the  car  must  be 
alleged  and  proved.     Johnson  v.  &ate,  Ala.  xvii.  488. 

121.  Room  in  Hotel —  Residence  of  Guest.  The  room  of  a  guest  in 
an  inn  is  not  bis  dwelling-house,  and  cannot  lie  laid  as  such  in  an  indict- 
ment for  burglary  in  breaking  and  entering  it.     It  should  be  laid  as  the 
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0.  Conspiracy. 


f.  Count«ffeit- 
ing. 


o.  Cruelty  to 
Children. 


r.  Disorderly 
Conduct. 


«.  Illegal  Distil- 
lation. 


dvelling-hoiue  of  the  landlord,  even  though  the  landlord  reaides  dse- 
where.     Rogers  v.  People,  N.  Y.  xiii.  151. 

122.  In  Store  —  AUegaiion  of  Valuable  ChtUatis.  In  barvlary,  in 
breaking  and  entering  a  store,  an  allegation  mnst  be  made  that  there  was 
contained  therein  valnable  goods,  wares,  prodaoe,  or  other  articles  of 
value.     Lee  v.  State,  Ga.  ii.  339. 

122  a.  Sufficiency,  Safficient  allegations  of  breaking  in  and  stealing 
goods.     See  WiUianu  v.  State,  Tenn.  i.  227  ;  9  Heisk.  64. 

123.  In  Tennessee  —  Day  or  Night.  Under  the  Tennessee  Act  of 
1865  it  is  unnecessary  to  charge  that  the  breaking  into  a  house  was  by 
day  or  by  night.     Williams  v.  StaU,  Tenn.  i.  227;  9  Heisk.  64. 

124.  Incidents.  In  conspiracy,  the  combining  is  the  offence,  the 
means  are  incidents  and  non-essential.  Cbmmontoealth  v.  Barger,  Penn. 
X.  95.    StcUe  v.  Crowley,  Wis.  iii.  581 ;  41  Ww.  271. 

125.  To  Cheat  —  Necessary  Allegations.  In  conspiracy  to  cheat  the 
devices  or  pretences,  the  means  ased  and  the  persons  cheated,  must  be  set 
oat.     People  v.  Arnold,  Mich.  xii.  471. 

126.  Limitations,  Statute  of —  Acts  committed  in  Pursuance  and  He- 
newal  of  Conspiracy.  Where  an  indictment  for  conspiracy  lays  the 
offence  at  a  time  beyond  the  period  limited  by  statute,  the  bar  of  tbe 
statute  is  not  tolled  by  an  averment  that  the  defendants  bad  within  the 
period  committed  overt  acts  in  pursuance  and  renewal  of  the  conspiracy. 
Commonwealth  v,  Bartilson,  Penn.  vi.  568 ;  85  Penn,  St.  482. 

127.  Overt  Acts.  An  indictment  for  conspiracy  must  set  out  speciS- 
cally  the  pvert  acts,  devices,  and  representations.  CommmrweaHth  v. 
Bracken,  Penn.  ix.  660. 

128.  With  Person  not  indicted.  An  indictment  which  charges  that 
tbe  defendant  did  conspire  with  a  person  named  in  the  indictment  but 
not  indicted  thereby,  is  not  defective.  Heine  v.  Chmmontcealth,  Penn. 
viii.  827;  91  Penn.  St.  145. 

1 29.  Intent.  In  counterfeiting  on  §  5481 ,  Rev.  Stats.,  it  must  be  alleged 
that  the  defendant  knew  the  obligation  to  be  false,  forged,  counterfeited, 
and  altered,  or  the  indictment  is  insufficient,  even  afto*  verdict.  U.  S  v. 
Cartt,  S.  C.  U.  S.  xiii.  678 ;  105  U.  S.  611. 

130.  Sufficiency.  Under  the  statute  for  the  pani^ment  of  emelty  to 
children  affirmative  acts  need  not  be  charged ;  failure  or  neglect  to  pro- 
vide food,  lodging,  and  care  make  out  the  offence.  People  v.  dvwley, 
N.  Y.  X.  606 ;  23  Hun,  412. 

131.  Intoxication  in  Public  Place.  An  indictment  against  defendant 
for  being  "  foUnd  intoxicated  in  a  pnblic  street,  highway,  and  sidewalk  " 
is  sufficient.     Slate  v.  Mbriarty,  Ind.  xii.  331. 

132.  To  "  Bevel."  In  disorderly  conduct  alleging  that  defendant  did 
"  revel,  quarrel,  commit  mischief,  and  otherwise  behave  in  a  disorderly 
manner,"  "  revel "  means  "  to  behave  in  a  noisy,  boisterous  manner,  like 
a  bacchanalian."    Pet.  of  Began,  R.  I,  ix.  524 ;  12  R.  I.  809. 

133.  Procuring  lUrgal  Use  of  Apparatus  to  Distil  —  Name  of  Person 
procured.  Where  a  defendant  is  not  charged  with  using  a  still,  boiler, 
or  other  vessel  himself,  but  with  causing  and  procuring  some  person  to 
use  them,  the  name  of  such  person  must  be  given.  U.  S.  v.  Simmons, 
S.  C.  U.  S.  V.  705 ;  96  U.  S.  360. 

184.  Inciting  to  Commission  of  Crime  —  Particulars  of  Solicitation. 
In  an  indictment  for  soliciting  or  inciting  to  the  commission  of  a  crime, 
or  for  aiding  or  assuting  in  its  commission,  it  is  not  necessary  to  state 
the  particulars  of  the  incitement  or  solicitation,  or  of  the  aid  or  as- 
sistance.   Ibid. 

135.  Illegal  DistiUation  of  Vinegar  —  Apparatus  used  —  Present  Dis- 
tillation.  An  indictment  for  distilling  vinegar  illegally  must  set  out  that 
the  apparatus  was  used  for  that  purpose,  ai^  in  the  premises  described, 
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and  the  vinegar  murafactnred  at  the  time  the  apparatus  described  was 
being  used.     Hid. 

136.  Ibid.  —  Apparatus  to  he  Uud—Aetwd  Ute  —  Sufficiency  of 
Averment.  The  iQlegation  that  defendaat  cansed  and  procured  the  ap- 
paratus to  be  used  for  distilling  implies  with  sofficient  certainty  that  it 
was  so  used.     Ibid. 

137.  Bribery.     The  corrupt  sse  of  money  at  an  election  is  sofiRciently  (.  Elections, 
charged  by  alleging  that  moo^  was  paid  by  the  defendant  to  another 

for  purposes  other  than  l^al  election  expenses,  "but  for  corrupt  and 
illegal  purposes  in  procoring  his  [the  defendant's]  election."  Common- 
wabh  V.  Waker,  Penn.  t.  54 ;  86  Penn.  St  16. 

138.  Intimidating  Voter —  Sight  to  vote.  In  intimidation  of  a  voter 
(Bev.  Stat  S  5511)  the  facts  showiue  the  person's  qualification  to  vote 
need  not  be  set  oat.     U.  8.  v.  CahiU,  Mo.  xiv.  197. 

139.  Illegal  Voting  —  Knowledge.  An  indictment  for  voting,  con- 
trary to  §  5511,  Bev.  Stat,  should  allege  that  defendant  *'  knowingly  "  so 
voted.     U.  S.  V.  Watkindt,  U.  S.  C.  C.  xi.  560 ;  7  Saw.  85. 

140.  Ibid.  — Designating  Meetion.  For  violation  of  the  election  law 
Ux  illegal  voting,  the  indictment  most  set  forth  that  it  was  at  a  general 
or  municipal  election,  held  under  the  laws  of  the  commonwealth.  Com- 
monwealth V.  Huher,  Penn.  xiii.  255.     See  Lame  v.  State,  Ohio,  zvL  598. 

141.  Indictment  of  CouTtig  Official  for  Embetzlement — Successor.  In 
embezzlement  by  a  county  treasurer,  the  charge  being  that  he  had  re- 
fused to  deliver  to  bis  successor  in  office  the  moneys  in  his  hands,  it  is 
sufficient  to  all^e  the  election  or  appointment  of  such  successor,  and 
that  he  duly  qualiBed  and  thereby  became  the  successor  in  office  of  the 
defendant     State  v.  Bing,  Minn.  xiiL  529;  29  Minn.  78. 

142.  EmbexzUment  and  Larceny —  Duplicity.  An  information  charg- 
ing embezzlement  in  one  count  and  huxeny  in  another  is  demurrable  for 
duplicity.    People  v.  De  Coursey,  Gal.  xiv.  172. 

143.  "EmboBile" — Appropriation.  "EmhezEle"  in  an  indictment 
or  information  contains  the  charge  that  the  defendant  appropriated  the 
money  or  property  to  his  own  use.     &ate  v.  Wolff,  La.  xv.  650. 

144.  Joinder.  Embezzlement  and  larceny  may  be  joined.  Murphy  v. 
PeopU,  III.  XV.  300 ;  104  111.  528. 

145.  Of  Letter  —  Informaixan  or  Indictment.  A  prosecution  for  em- 
bezzling a  letter  under  §  5467,  Bev.  Stat,  may  be  by  information.  U. 
&  V.  Bough,  U.  S.  C.  C.  ix.  574. 

146.  Ibid,  —  Owner  ship  of  Contents.  In  a  prosecution  for  embezzling 
a  letter  (§  5467,  Rev.  Stat),  it  is  not  necessary  to  charge  ownership  of 
the  valuable  thing  inclosed  in  the  letter  embezzled.  tJ.  S.  v.  Bough, 
U.  S.  C.  C.  ix.  574. 

147.  By  /National  Bank  Officer  — %  6209,  Rev.  Stat.  —  National 
Bank —  £.  S.  §  5209  —  Intent.  An  hidictment  under  §  5209,  Bev.  Stat, 
against  an  officer  of  a  national  bank  for  embezzlement  abstraction,  or 
wilfal  misappropriation  of  the  bank's  funds  must  all^e  an  intent  to 
injure  or  defraud.     U.  S.  v.  Voorhees,  U.  S.  C.  C.  xiL  713. 

148.  Ownership.  In  an  indictment  for  embezzlement  (§  148,  Crimes 
Act)  the  ownership  of  the  property,  if  known,  most  be  stated.  &ate  v. 
Lyon,  N.  J.  xviL  d9& 

149.  Of  Pension  Money  by  Guardian.  An  indictment  in  the  circuit 
court  of  the  United  States  of  a  guarcBan  for  the  embezzlement  of  pen- 
sion money  of  his  ward  paid  to  hun  is  valid.  U.  Sy.  HaU,  S.  C.  U.  S. 
vu.  769  ;  98  U.  S.  343. 

150.  Public  Moneys — Bight  cf  Officer.  An  indictment  for  the  em- 
bezzlement of  public  moneys  need  not  set  out  the  manner  in  which  the 
party  charged  came  into  office.  State  v.  Goss,  Maine,  viiL  558;  69 
liaine,  22. 
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V.  False  Pre- 
tences. 


v>.  False  and 
Fraudulent 
Claim  pre- 
senliM. 


X.  Kalselv  iin- 
putinft  \Vant  of 
Cliaiititv'. 

y.  False  Swear- 


z.  Fornication 
and  Bastardy. 

0(1.  Forgery. 


151.  Officer  de  Facto,  An  indictment  will  lie  for  the  embezslement 
of  public  moneys  against  one  who  is  an  ofiicer  da  facto,  only.     Ibid. 

152.  Separate  Counts.  An  indictment  for  embezzlement  containing 
two  connts,  each  specifying  the  same  time  of  the  commission  of  the 
offence  and  description  of  the  property,  does  not  charge  two  offences. 
State  V.  Mcdim,  Nev.  ix.  279. 

158.  Separate  Indietmmtt.  A  clerk  may  commit  more  than  one  em> 
bezzlement  of  his  employer's  money,  and  may  be  separately  indicted  for 
each  offence.     Ex  parte  Ricord,  Ner.  iiL  554 ;  1 1  Nev.  287. 

154.  Denial —  Sufficiency.  In  false  pretences  negative  averments  in 
the  indictment,  which,  in  effect,  merely  deny  the  representations  to  be 
literally  true,  but  which  do  not  negative  their  substantial  truth  as  a 
means  whereby  the  accused  obtained  credit  in  the  purchase  of  goods, 
are  sufficient.     Redmond  v.  State,  Ohio,  iz.  124 ;  35  Ohio  St.  181. 

155.  Representation.  In  false  pretences,  allegations  that  accused  rep- 
resented that  "  he  wanted  to  buy  goods  on  credit,  in  the  fair  and  usual 
course  of  trade,"  etc.,  and  that  die  goods  were  delivered  on  the  faith  of 
the  representation,  state  a  representation.     State  v.  Jordan,  La.  xvi.  333. 

156.  Description  of  Property.  In  false  pretences  a  mere  description 
of  the  property  as  "  a  certain  lot  of  dry  goods  "  is  insufficient.  Redmond 
T.  State,  Ohio,  ix.  124 ;  35  Ohio  St.  181. 

157.  Sufficiency  —  Words  of  Statute,  In  presenting  for  payment  a 
false  and  fraudulent  claim  against  the  government  (§  5438,  Rev.  Stat.), 
it  is  not  sufficient  to  charge  the  offence  in  the  words  of  the  statute ;  but 
the  facts  constituting  the  offence  must  be  alleged  with  particularity.  IL 
S.  V.  Green,  U.  S.  C.  C.  ix.  235. 

158.  Ibid,  —  Words.  In  falsely  imputing  a  want  of  chastity  to  a  female, 
the  indictment  must  set  out,  substantially,  the  language  constituting  the 
imputation.     Lagrone  v.  State,  Tex.  xiv.  347 ;  12  Ct.  of  Appeals,  426. 

159.  Ibid.  In  an  indictment  for  false  swearing  it  is  sufficient  to  allege 
that  the  testimony  was  given  on  a  subject  about  which  the  accused  could 
be  lawfully  sworn,  and  that  the  oath  was  administered  by  one  authorized 
to  administer  oaths.     Rickey  v.  Commonwealth,  Ky.  xvii.  461. 

160.  Place  of  Birth.  In  fornication  and  bastardy  it  must  be  alleged 
that  the  child  was  born  within  the  jurisdiction  of  the  court;  a  verdict 
will  not  cure  this  defect     Commonwealth  v.  Sentman,  Penn.  xi.  786. 

161.  Alteration  of  Tax-Book.  In  forgery  for  the  fraudulent  alteration, 
etc.,  of  "  a  book  and  writing  commonly  known  as  the  duplicate  of  taxes  " 
of  a  school  district,  the  copy  or  purport  of  the  whole  or  the  part  altered 
must  be  set  out.     Oommonwealth  v.  Beamish,  Penu.  iii.  7. 

1 62.  Description  of  Instrument.  Under  the  Act  of  Pennsylvania  of 
81st  March,  1860,  §  13,  a  forged  instrument  may  be  described  in  the  in- 
dictment by  its  usual  designation.     Ibid. 

163.  Ibid.  —  Sufficient  Description  of  Instrument,  A  forged  instru- 
ment is  sufficiently  set  out  when  the  description  would  sustain  an  indict- 
ment for  larceny.     Coleman  v.  Commonwealth,  Ya.  2  Am.  L.  T.  R.  390. 

164.  Ibid.  —  Descriptive  Name  of  Instrument.  In  forgery  the  substance 
of  the  forged  instrument  must  be  set  out ;  a  descriptive  name,  only,  is  not 
sufficient.     Worinotk  v.  Commonwealth,  Ky.  xiv.  176. 

1 65.  Of  Draft  —  Incorporation  of  Bank.  Where  the  indictment 
charges  the  forging  of  an  indorsement  on  the  back  of  a  draft  with  the 
intent  to  defraud  an  individoal,  it  is  not  necessary  to  allege  that  the  bank- 
ing company  issuing  the  draft  was  incorporated.  State  v.  McKieman, 
Nev.  XV.  183. 

166.  Joinder —  Uttering.  Forging  and  uttering  are  different  crimes, 
but  may  be  embraced  in  the  same  indictment.  Parker  v.  People,  III.  xi. 
294  ;  97  III.  32.     See  StcUe  v.  Anderson,  La.  v.  691 ;  80  La.  An.  557. 

1 67.  Use  of  Word  "  Fahely."  The  use  of  the  word  "  falsely  "  is  not 
essential  in  forgery.     State  v.  McKieman,  Nev.  xv.  183. 
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168.  Suffimeneg.  In  forgery  a  speoification  of  the  person  intended  to 
be  defrauded,  or  Uie  particulars  of  the  fraud,  need  not  be  set  out.  State 
V.  MaxweU,  Iowa,  viiL  208 ;  47  Iowa,  454. 

169.  Vneertmnty — UieoftheDi^Hnotive^or"  An  indictment,  upon  U.  Fnudolent 
Gen.  Stats,  c.  257,  S  8,  charging  a  fraudulent  concealment  of  a  debtor's  Conceiamentof 
property,  "  with  intent  thereby  to  prevent  the  attachment  or  seizure  of        ^  ^' 

the  same  upon  mesne  process  or  execution,"  although  the  language  is  the 
same  as  in  the  statute,  b  bad  for  uncertainty.  State  v.  Naramore,  N.  H. 
X.  85 ;  58  N,  H.  273. 

170.  Fwro  Bank.     Sufficient   indictment  for   keeping  "  faro "   bank.  ce.  Gambling. 
StaU  y.  Mdville,  R.  I.  iv.  82 ;  11  K.  I.  417. 

171.  Ahertion.     An  indictment  for   unlawfully  using   an    instrument  dd.  Homicide. 
with  the  intent  of  producing  an  abortion  is  not  an  indictment  for  homicide. 

SUMte  V.  Harper,  Ohio,  ix.  91 ;  85  Ohio  St.  78. 

172.  Name  of  Deceased  Unknown  —  Jppellationt  of  Dett'gnation. 
Where  the  name  of  the  person  killed  is  not  known  to  the  grand  jury  he 
may  be  described  generally,  with  the  addition  of  any  appellations  com- 
monly assigned  to  him.  Jiothechild  v.  Slate,  Tex.  ix.  388 ;  7  Cu  of  Ap- 
PmIs,  519. 

173.  Plea  of  Cfuilty.  A  plea  of  gailty  to  homicide  confesses  the  guilt 
of  the  accused  as  to  the  lowest  grade  of  homicide.  Garvey  v.  People, 
Colo.  XTi.  202. 

174.  Erroneout  Reference  to  &eUute — SuMcieney.     A  complaint  for  e<.  Keeping 
keeping  a  dog  contrary  to  a  statute,  which  neither  describes  the  statute  ^K' 
correcUy  ikm-  sets  forth  sufficient  facts  to  constitute  a  breach  of  any  stat- 
ute on  the  subject,  is  fatally  defective.     Commonwealth  t.    Wathhum, 

Mass.  X.  50;  128  Mass.  421. 

176.  In  Another  County.     Where  a  party  is  prosecuted  for  theft  in  a  .^-  L^n^ny- 
coanty  other  than  that  in  whioh  the  theft  was  committed  a  complete 
offence  must  be  shown  therein.     Both  v.  State,  Tex.  xii.  350. 

176.  Aiporlation  —  Statute.  It  is  not  necessary  under  the  statute  to 
allege  that  the  property  was  "carried  away."  Joratco  v.  State,  Tex. 
viii.  573. 

177.  Jn  Bmlding.  In  an  indictment  founded  upon  Glen.  Stat.  o.  161, 
§  15,  for  larceny  in  a  building,  it  is  not  enough  to  prove  that  the  property 
stolen  was  in  a  buildiog  at  the  time  of  the  theft,  and  diat  the  defendant 
was  the  thief;  it  is  necessary  to  show,  also,  that  the  property  was  under 
the  protection  of  the  buihUng,  placed  there  for  safe-keeping,  and  not 
under  the  eye  or  personal  care  of  some  one  in  the  building.  Comnum- 
maltk  V.  Lester,  Mass.  x.  497  ;  129  Mass.  101. 

178.  Property  of  Corporation.  In  larceny  of  the  property  of  a  corpo- 
ration aggregate,  the  property  must  he  laid  as  being  in  the  corporation  in 
its  corporate  name.     Fieher  v.  State,  N.  J.  vi.  246 ;  11  Vroom,  169. 

179.  By  Cropper —  Ownership.  An  indictment  agunst  a  tenant  for 
larceny  of  crops  raised  by  him,  which  lays  the  property  in  the  landlord  and 
tenant  jointly,  is  defective.     State  v.  McCoy,  N.  C.  xvii.  474 

180.  Description  of  Papers  stolen.  An  indictment  which  charges  the 
prisoner  with  stealing  "  certain  papers  "  of  the  value,  etc,  not  otherwise 
describing  the  papers.  Is  fatally  defective.  Robinson  v.  Commonwealth, 
Va.  vii.  605. 

181.  ^Feloniously" — Statute.  It  is  not  necessary  under  the  statute 
to  uao  the  word  "feloniously"  in  an  indictment  for  theft.  Jorasco  v. 
StaU,  Tex.  viii.  578. 

182.  *' Lctreey"  for  Larceny.  An  indictment  for  "larcey"  fails  to 
deeoribe  the  offence  of  larceny.  People  v.  St.  Clair,  Gal.  x.  764 ;  55 
Cal.  624. 

183.  Jfon^.  "Five  and  ten  dollar  bins". mean  bank-notes,  and  is 
a  safficient  description  of  them.    State  v.  B^  Tenn.  vL  284. 
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184.  Ibid.—-  Bank  Bills —  Deterxption.  In  an  indictment  for  steal- 
ing bank  bills,  the  denomination  is  sufficient  description  of  the  bills.    3t'd. 

185.  IbicL —  Meaning  of"  Greenback."  The  term  "greenback,"  as  a 
designation  of  United  States  treasury  notes,  is  well  known,  and  therefore 
sufficient     Buvall  v.  Slate,  Ala.  x.  520;  63  Ala.  12. 

186.  Ibid.  —  Faille  of  Treasury  Notes.  The  commercial  value  of 
United  States  treasury  notes  is  what  their  face  imports.     3id. 

187.  Jbid.  —  "  Trade  Dollars"  —  Description.  In  larceny  for  stealing 
trade  dollars,  it  is  sufficient  to  describe  them  as  "  silver  coins  of  the  kind 
usually  known  as  dollars  of  the  value  of  one  dollar  each."  JtiUer  v. 
People,  N.  Y.  x.  607 ;  21  Hun,  443. 

188.  Otimersliip  —  DcUe.  In  larceny,  the  ownership  should  be  charged 
as  of  the  date  of  the  ofiFence.     People  v.  Lewis,  Cal.  xvii.  361. 

189.  Ibid. —  General  Owner —  Ownership.  In  an  indictment  against 
a  general  owner  for  stealing  from  the  special  owner  or  baUee,  the  prop- 
erty must  be  laid  in  the  special  owner.     Slate  v.  McCoy,  N.  C.  xvii.  474. 

190.  Ibid. —  Wife^s  Separaie  Properly.  An  indictment  of  the  wife's 
separate  propei-ty  which  lays  the  ownership  in  the  husband  is  invalid. 
Pratt  V.  -State,  Ohio,  x.  119;  35  Ohio  St.  514. 

191.  Ibid.  —  Ibid.  An  indictment  for  stealing  property  of  a  married 
woman  living  with  her  husband,  from  whose  possession  it  was  taken,  de- 
scribing it  as  the  husband's  property,  is  valid.  Lavender  v.  State,  Ala. 
vi.  742 ;  60  Ala.  60. 

192.  Ibid.  —  Several  Names  Where  a  person  has  a  business  name 
and  a  personal  name,  and  is  better  known  by  the  former  than  the  latter, 
the  business  name  may  be  used  in  an  indictment  for  larceny  in  alleging 
the  ownership  of  the  property.  People  v.  Long  Quoni,  Cal.  xiii.  490; 
60  Cal.  107. 

193.  3id. —  Felonious  Bailee.  Property  stolen  by  a  bailee  may  be 
alleged  as  the  property  of  the  owner  or  of  any  one  having  a  special 
property  as  bailee.     Murphy  v.  People,  III.  xv.  800;  104  111.  528. 

194.  Ibid. — Joint  Ownership.  Joint  ownership  maybe  laid  in  one 
of  the  owners.     Williams  v.  Slate,  Ala.  xii.  329 ;  67  Ala.  183. 

195.  Bnd. —  Ibid.  —  Possession.  Where  the  ownership  of  property 
stolen  is  in  A.  and  B.,  and  B.  has  actual  possession  and  control  of  it,  an 
indictment  for  theft  which  alleges  ownership  in  B.  is  valid.  Samara 
V.  Slate,  Tex.  vi.  669. 

196.  ttid.  —  Ibid.  —  Possession  —  Allegation  of  Ownership  in  the 
Alternative.  If  A.  and  6.  are  joint  owners  of  property  stolen,  and  the 
property  is  not  in  the  possession  or  control  of  either,  an  indictment  for 
the  theft  alleging  ownership  in  A.  or  B.  would  show  a  fatal  defect.    Ibid. 

197.  Ibid.  —  Possession.  Where  one  person  owns  property  stolen, 
and  another  has  the  posfieesion,  charge,  or  control  of  it,  the  ownership 
may  be  alleged  in  either.  BiU  v.  State,  Tex.  xiii.  542;  11  Ct.  of  Ap- 
peals, 379. 

198.  Separate  Indictment*  —  Separate  Owners.  Where  goods  stolen 
at  one  time  belong  to  different  owners,  but  one  prosecution  can  be  had ; 
otherwise  if  snch  goods  are  stolen  at  different  times  and  places.  Nichols 
V.  Commonwealth,  Ky.  ix.  114;  78  Ky.  180.  Hudson  v.  State,  Tex.  x. 
474;  9  Ct.  of  Appeals,  151. 

199.  Rid.  —  Separate  Acts  and  Owners.  Where  different  articles  are 
stolen  from  different  persons  and  from  different  places,  such  thefts  will 
support  difterent  prosecutions.  Hudson  v.  State,  Tex.  x.  474.  9  Ct.  of 
Appeals,  151.    Pratt  v.  State,  Ohio.  x.  119 ;   35  Ohio  St.  514. 

199  a.  Value  of  Goods  stolen  —  Degree  of  Punishment  When  the  de- 
gree of  punishment  depends  on  the  value  of  the  thing  stolen,  the  indict- 
ment must  state  value.  Meyer  v.  Slate,  Tex.  vi.  603;  3  Ct.  of  Ap- 
peals, 8.      Watts  V.  Slate,  Tex.  viii.  699  ;  6  Ct.  of  Appeals,  263. 
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200.  Obtcene  Libel — Defiling  Records  of  the  Court.     It  is  not  a  good  99. 1'ibel. 
objection  to  the  setting  out  of  an  obscene  libel  that  it  will  defile  the 
records  of  the  court.     Bradlaugh  t.  Queen,  Cu  of  Appeal,  t.  701 ;  26 
Week.  Rep.  No.  21. 

201.  PencUtjf.     Under  a  statute  providing  a  penalty  for  carrying  on  a  hh.  Lioeose. 
bosiness  without  a  yearly  license,  the  penalty  may  be  recovered  as  often 

as  the  offence  is  repeated.     State  v.  Johnson,  Maine,  i.  558 ;  65  Maine, 


202.  Selling  LcMery  Ticket.    An  indictment  for  selling  a  lottery  ticket  "•  Lotto/- 
is  sufficient  which  charges  the  defendant  with  selling  or  vending  a  lot- 
tery ticket  purporting  to  entitle  the  holder  to  a  prize  share,  or  interest  in 

a  prize  to  be  drawn  in  a  named  lottery  —  giving  a  general  description  of 
the  ticket — ^and  avers  that  the  selling  or  vending  was  unlawful.  Com- 
monwealth T.  Bierman,  Ky.  iv.  581 ;  13  Bush,  345. 

203.  Ibid.  An  indictment  charging  that  the  accused  did  unlawfully 
and  knowingly  offer  to  vend  and  to  sell  and  to  barter  and  to  furnish  and 
supply  and  to  procure  and  to  cause  to  be  furnished  and  procured  to  and 
for  the  complainant  a  lottery  ticket  shows  only  an  offer  to  procure 
and  sell.     Read  v.  PeopU,  N.  Y.  rii.  794 ;  87  N.  Y.  381. 

204.  Promoting  IxMery  —  Acts.  In  promoting  a  lottery  particular 
acts  or  modes  of  inducement  need  not  be  set  out  in  the  indictment. 
MUer  V.  Commonwealth,  Ky.  v.  144 ;  13  Bush,  731. 

205.  Detaining  MaU-Malter —  Good»  "Packet"     An  indictment  will  jj'.  Haik. 
lie  under  §  3891,  Rev.  Stat,  against  a  post-office  official  for  detaining,  de- 
laying, or  opening  a  "  packet "  put  in  the  mails,  though  it  is  not  letter 
matter.     K  S.  v.  Haekman,  U.  S.  C.  C.  xvi.  616. 

206.  Sufficieny.     An  indictment  for  mayhem  must  set  out  that  that  ''•  Mayhem, 
offence  was  committed  unlawfully,  maliciously,  and  feloniously.     Waikins 

V.  State,  Tenn.  iii.  682 ;  1  Leg.  Rep.  N.  S.  10. 

207.  Assault.    Assault  and  battery  or  assault  is  not  necessarily  in-  mm.  Murder, 
eluded  in  murder.     Moore  v.  State,  Miss.  xiL  753  ;  59  Miss.  25. 

208.  Actual  Slaying  —  Causing  Death.  An  actual  killing  need  not 
be  alleged  in  an  indictment  for  murder  in  the  first  degree.  Cox  v. 
People,  N.  Y.  ix.  581. 

209.  Common  Law  Indictment  —  Statutory  Provisions.  A  conviction 
of  murder  in  the  first  degree  may  be  had  under. a  common  law  indict- 
ment, when  the  offence  proved  is  brought  within  either  of  the  statutory 
provisions.     Ibid. 

210.  Deliberation  —  Malice.  It  is  not  necessary  in  order  to  sustain  a 
conviction  for  murder  in  the  first  degree  to  include  in  the  indictment  the 
words  "wilful,  deliberate,  and  premeditated,"  in  addition  to  the  words 
"unlawfully  and  with  malice  aforethought."  State  v.  Thompson,  Nev. 
iv.  570;  12  Nev.  140. 

211.  Killing  0/ Tluo  Persons.  A  defendant  may  be  charged  in  one 
indictment  and  in  the  same  count  with  the  murder  of  two  persons. 
Ruder  v.  State,  Tex.  ix.  525 ;  7  Ct.  of  Appeals,  649. 

212.  Latent  Disease  —  Charge.  A  possibility  of  death  from  latent 
disease  must  not  be  charged  under  an  indictment  for  murder  in  the  first 
d^ree.     Cox  v.  People,  N.  Y.  ix.  681. 

213.  "  With  Malice  Aforethought."  Malice  aforethought  is  a  neces- 
sary ingredient  in  the  crime  of  murder  and  must  be  alleged  in  the  in- 
dictment.    People  V.  Schmidt,  Cal.  xv.  551. 

214.  Manslmigkter  as  a  Defence.    Manslaughter  is  a  defence  to  mur-  kk.  Han- 
der  as  well  as  self-defence.     McLaughlin  v.  State,  Tex.  xiv.  81.  alanghter. 

215.  Name  of  llctim.  An  indictment  in  which  the  person  killed  was 
first  named  "  Margaret  £.  Pike,"  and  so  named  in  the  clause  alleging  the 
killing,  bat  was  intermediately  styled  "  the  said  Margaret,"  is  sufficient. 
Piie  T.  SlaU,  Maine,  L  874;  65  Maine,  111. 
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nn.  Crimiiul 
Negligence. 


00.  Nuisance. 


pp.  Yiolstion 
of  Ordimmce. 


qq.  PerjuiT. 


rr.  PnMtitu- 
tioa. 


«.  Public  Of- 
ficers, Offences 
of. 


216.  In  PerpetraHon  of  Felony  — Intent  to  KtU  —  Statute.  The  kill- 
ing of  any  person  when  the  defendant  was  engaged  in  the  perpetration 
of  a  felony,  to  be  murder  in  the  first  degree  under  the  third  subdivision 
of  the  statute  of  1876,  need  not  be  alleged  to  be  done  with  an  intent  to 
kill.     Cox  V.  People,  N.  Y.  ix.  581. 

217.  Plea  —  Kinsman  of  Murdered  Man  on  Grand  Jury.  It  is  not  a 
good  plea  to  an  indictment  for  murder  that  a  member  of  the  grand  jury 
which  found  such  indictment  was  a  nephew  of  the  person  murdet^. 
Slate  V.  Easter,  Ohio,  vi.  376 ;  80  Ohio  St.  542. 

218.  Sanity.  An  indictment,  for  murder  need  not  state  that  the  de- 
fendant is  of  sound  mind.     Swll  v.  &a^e,  Ind.  i.  226 ;  50  Ind.  516. 

219.  Stroke  or  Blow.  It  is  an  indispensable  requisite  to  an  indict- 
ment for  murder  by  a  stroke  or  blow  that  it  should  allege  the  infliction 
of  a  mortal  wound,  of  which  the  deceased  died.  Slate  v.  Morgan,  N.  C. 
xiii.253;  81  N.  C.  581. 

220.  Omission  —  Identity  of  Charge.  Upon  a  charge  of  criminal  neg- 
ligence for  the  general  neglect  of  duty  an  averment  of  a  specific  act  of 
negligence,  or  omission,  by  which  the  injury  vas  caused,  is  a  material 
allegation  in  the  indictment  Commonvealth  t.  HarlweU,  Mass.  ix.  408 ; 
128  Mass.  415. 

221.  Locality.  In  nuisance  the  locality  is  sufficiently  designated  as 
"  the  place  where  the  defendant  lived,  the  bam  on  that  place  and  the 
shanty  near  barn  on  the  same  place.**     Slate  v.  HUl,  R.  I.  xii.  380. 

222.  Sufficiency.  A  nuisance  is  sufficiently  set  out  in  these  words : 
"To  the  great  damage  and  common  nuisance  of  the  inhabitants  of  the 
said  houses  and  of  all  other  persons  then  and  there  passing  upon  and 
along  the  said  public  road  and  highway,  against  the  peace."  Common' 
weabh  T.  Sweeney,  Mass.  xiii.  275 ;  131  Mass.  579. 

223.  Name  of  Prosecutor.  A  complaint  stating  a  violation  of  a  city 
ordinance,  and  demanding  that  the  defendant  shall  be  adjudged  guilty 
and  punished  by  fine  and  imprisonment,  is  a  criminal  action,  and  should 
be  prosecuted  in  the  name  of  the  people.  Santa  Barbara  v.  Sherman, 
Cal.  xiv.  172. 

224.  Substance  of  Controversy.  In  all  indictments  for  perjury  or 
subornation  of  perjury  it  is  necessary  to  set  forth  the  substance  of  the 
controversy  or  matter  in  respect  to  which  the  crime  was  committed. 
State  v.  Witham,  Ga.  viii.  118. 

225.  National  Bank  Officer — Sufficiency —  Verdict.  In  an  indict- 
ment for  taking  an  oath  contrary  to  the  statute  in  a  report  to  the  comp- 
troller of  the  currency,  an  averment  that  the  report  was  made  to  the 
comptroller  and  verified  as  by  law  required  warrants  judgment  on  the 
verdict.     U.  S.  v.  BaHon.  U.  S.  C.  C.  xiii.  298 ;  20  Blatch.  849. 

226.  Enticing  Chaste  Woman  —  Proof  of  Chastity.  In  an  indictment 
under  Gen.  Stats,  c.  1 65,  §  2,  for  enticing  to  a  house  of  ill-fame  for  pur- 
poses of  prostitution  two  women  of  chaste  life  and  conversation,  the 
chastity  of  the  women  must  be  proved,  (hmmonweath  v.  Whittaker, 
Mass.  xii.  16. 

227.  Importing  Women  for  Prostitution  —  Indictment.  An  indictment 
alleging  that  defendant  on  a  certain  day  imported  women  into  New  York 
from  Copenhagen  for  the  purposes  of  prostitution  at  a  place  named  in 
said  city  is  sufficient.  U.  S.  v.  Johnson,  U.  S.  C.  C.  xii.  135 ;  19  Blatch. 
257. 

228.  Allegation  of  Character.  Where  it  was  of  the  essence  of  the 
crime  charged  that  it  should  have  been  committed  by  a  public  officer,  an 
allegation  that  it  was  so  committed  is  essential.  &aie  v.  Anderson,  La. 
V.  525 ;  30  La.  An.  557. 

229.  Abuse  of  Authority.  Where  an  officer  is  indicted  for  cruel  treat- 
ment of  paupers,  the  names  of  the  pau|)ers  must  be  set  out  in  the  indict- 
ment.    State  V.  Hawkins,  N.  C.  iv.  581 ;  77  N.  C.  494. 
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230.  Of  Infant  —  Neceuary  Wordt.  Under  an  indictment  (§  1263, 
Rev.  Stat.  1876)  for  rape  or  ravisbment  of  a  ebild  under  twelve  years, 
the  word  "rape"  or  "lavigh"  ueed  not  be  used.  State  v.  Meinhart, 
Mo.  xiL  274. 

231.  Age  of  Pvrton  —  Statute.  Under  Act  of  1879,  Sees.  Laws,  c.  44, 
it  is  not  necessary  to  allege  that  the  person  on  whom  it  was  committed 
was  of  ten  or  more  years  of  age.     Slate  v.  Gaul,  CJonn.  zviL  707. 

232.  "Against  her  Will."  An  allegation  ttiat  the  ravishment  was 
"  against  her  will "  is  equivalent  to  '*  against  her  will  and  consent."    Ibid. 

233.  Detention,  The  detention  of  the  prosecutrix  against  her  will 
most  be  alleged  and  proved.     Wilder  v.  CommonwealtJi,  Ky.  xvii.  587. 

234.  Asportation.  The  charge  that  the  thief  stole  the  goods  is  suffi- 
cient without  stating  that  be  took  and  carried  them  away.  State  v.  Afoul- 
trie,  La.  ziv.  493. 

23d.  Intent  The  statute  does  not  make  any  formal  requirement  as  to 
the  mode  of  expressing  the  criminal  intent  of  stealing  the  property.   Ibid. 

236.  Knowledge  of  Theft.  An  indictment  charging  the  accused  with 
feloniously  and  knowingly  receiving  the  property,  and  that  "he  well 
knew  the  same  was  stolen  property,"  is  sufficient.    Ibii. 

237.  Plaee  of  Larceny.  An  iudjctment  for  receivbg  stolen  property, 
knowing  it  to  have  been  stolen,  need  not  allege  the  place  of  the  larceny. 
CommonweaUh  v.  Abbott,  Md.  xvii.  496. 

238.  Sufficiency.  The  usual  and  sufficient  form  of  an  indictment  for 
receiving  stolen  goods  is  by  a  count  alleging  the  theft,  with  a  sufficient 
description  of  the  property,  and  a  succeeSng  count  charging  "  the  receiv- 
ing  of  the  goods  aforesaid."     Commonwealth  v.  Cohen,  Mass.  ii.  107. 

239.  7%ief —  Owner,  It  is  not  necessary  that  the  indictment  should 
state  who  stole  the  property,  or  from  whom  the  accused  received  it.  State 
V.  Moultrie,  La.  xiv.  493. 

240.  Sufficiency.  An  indictment  for  resisting  an  officer  in  the  service 
of  a  warrant  must  show  where  the  offence  was  committed,  and  that  the 
justice  who  issued  the  warrant  had  jurisdiction.  People  v.  Craig,  Cal. 
ziL486;  59  Cal.  370. 

241.  &id.  —  Information  for  resisting  Officer.  An  information  which 
charges  A.  and  others  with  having  resisted  a  constable  while  engaged  in 
the  lawful  execution  of  a  criminal  warrant,  and  then  sets  out  the  war- 
rant, u  sufficient,  although  no  particular  acts  of  resistance  are  stated. 
Bonneville  v.  State,  Wis.  xiii.  852 ;  53  Wis.  680. 

242.  Resistance  to  Sheriff —  Posse  Comitatus,  Resistance  to  any 
member  of  the  posse  comitatus  is  resistance  to  the  sheriff.     Ibid, 

243.  Alleging  Particular  Means  of  Fraud,  It  is  not  necessary  in  an 
indictment  for  defrauding  the  revenue  to  set  out  the  particular  means  of 
the  firaud.     U.  S.  v.  Simmons,  S.  C.  U.  S.  v.  705 ;  96  U.  S.  360. 

244.  Removing  but  not  destroying  Revenue  Stamps.  An  indictment  for 
removing  revenue  stamps  from  casks  containing  distilled  spirits  without 
destroying  the  stami>s  need  not  set  out  the  stamps  verbatim,  nor  allege 
that  the  accused  knew  that  the  casks  contained  distilled  spirits.  U,  & 
V.  Belaud,  U.  S.  C.  C.  xv.  520. 

245.  Ownership  —  Stage- Coach.  In  robbery  from  a  stage-coach  the 
ownership  of  the  property  may  be  laid  in  the  driver  of  the  coach.  State 
T.  I^elson,  Nev.  iii.  456;  11  Nev.  334. 

246.  Sufficiency.  An  information  for  robbery  most  allege  that  the 
stealing  was  from  the  person.  State  t.  Laighttm,  Iowa,  xii.  654;  56 
Iowa,  595. 

247.  Sttmption.  The  defendant  must  show  himself  within  the  ex- 
emption allowed  by  law  as  to  certain  vessels,  and  it  ia  not  incumbent 
opon  the  government  to  negative  the  eziatenoe  of  exculpatory  facts.  V. 
&  T.  Rote,  U.  S.  C.  Q.  ?iv.  167. 
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a.  Seduction 
under  Proiniae 
of  Harriage. 


aaa.  Selling 
iHtozicaling 
IJquore. 


bU.  Selling 
1 jquor  to 
Drunkard. 


ecc.  Violating 
Sepulture. 


ddd.  Suborna- 
tion of  Perjury. 


ere  Wife's  Of- 
fcncen. 


248.  Chagtity.  In  seduction  nnder  promise  of  marriage  it  most  be 
shown  that  the  woman  was  of  chaste  character  down  to  the  time  im- 
mediately pi-evious  to  the  alleged  seduction.  &ate  v.  Gates,  Mion.  z. 
608. 

249.  Kind  of  Liquor.  An  information  is  not  defective  because  it 
does  not  describe  the  kind  of  liquor  which  it  charges  defendant  with  hav- 
iug  nnlawfullj  sold.     Buell  v.  i^ate,  Ind.  xii.  526. 

250.  License  —  " Moffett  Law"  An  indictment  under  the  " Moffett 
Liquor  Law  "  which  does  not  allege  that  the  seller  was  licensed  is  fotally 
defeotire.     Glass  v.  Commonwealth,  Va.  z.  510;  88  Gratt  827. 

25L  Sufficiency — License,  The  words  "  without  license  first  had  and 
obtained,"  in  a  crimitial  complaint  for  the  unlawful  sale  of  liqaor,  suffi- 
ciently charges  a  want  of  license  to  sell  when  the  sale  was  made.  SttUe 
V.  ffines,  xi.  279;  13  R.  I.  10. 

252.  Jbid.  —  Offence  tpecified.  In  an  indictment  for  selling  intozicat- 
ing  liquors  without  license,  it  is  necessary  to  charge  all  the  facts  neces- 
sary to  make  a  case  against  the  accused  at  the  time  specified  in  the  in- 
dictment.    StaU  V.  McBride.  Mo.  iv.  169  ;  64  Mo.  864. 

253.  Kind  of  Liquor.  On  an  indictment  for  selling  intoxicating 
liquor  to  a  drunkard  it  is  sufficient  to  charge  a  sale  of  intoxicating 
liquors,  without  designating  tbe  kind  of  liquor.  State  r.  McGinnit, 
Minn.  zv.  241 ;  30  Minn.  48. 

254.  Violating  Sepukure  —  Indictment.  An  indictment  which  charges 
the  offence  of  violating  sepulture,  as  follows :  The  said  A.  B.,  on,  eta,  at, 
etc.,  without  authority  of  law,  disinterred  and  removed  from  its  place  of 
sepulture,  at,  etc.,  the  dead  body  of  the  late  X.  Y-,  a  human  being;  the 
said  dead  body  not  being  the  dead  body  of  a  relative  or  friend  of  the 
said  A.  B.,  cpntrary,  etc.,  sufficiently  charges  the  crime  under  §  290, 
Penal  Code.     People  v.  Dayton,  Cal.  xii.  296 ;  58  Cal.  228. 

255.  hi  Proposed  Suit.  Subornation  of  perjury  will  not  He  upon 
perjury  to  be  committed  in  an  action  to  be,  but  not  brought.  State  v. 
Joaquin,  Maine,  viii.  807. 

256.  Coercion  —  Coverture  —  General  Issue.  A  failure  to  plead 
coverture  will  not  prevent  its  l>eing  shown  under  the  general  issue.  U. 
Sv.De  Qnilfeldt,  U.  S.  C.  C.  xi.  465. 


CRIMINAL   EVIDENCE. 

I.  Qeneral  Subjects.    II.  Offenoes. 

J.  GENERAL  SUBJECTS. 

QENEBAL  MATTERS. 

1.  Accessory — Proof  of  Guilt  of  Principal — Record —  Other  Evi- 
dence. Tbe  record  of  the  conviction  of  the  principal  is  proof,  primd 
facie,  of  the  conviction,  and  the  proper  conviction,  on  the  trial  of  the 
accessory.     Levy  v.  People,  N.  Y.  ix.  820. 

2.  Acquittal  of  One  jointly  indicted.  The  acquittal  of  one  jointly 
charged  cannot  be  used  by  Uie  other  in  his  favor.  Staie  v.  Orr,  Mo. 
iii.  677. 

8.  Almanac  —  Rising  and  Setting  of  Sun.  An  almanac  b  competent 
to  prove  the  rising  and  setting  of  the  sun  at  precise  periods.  Munshoteer 
V.  State,  Md.  xi.  535;  55  Md.  11. 

4.  Anonymous  Letters.  Threatening  letters,  anonymously  written  to 
and  received  by  the  accused,  are  competent  to  show  the  hostile  feelings 
of  the  person  assaulted  toward  the  accused  after  such  person  has  become 
a  witness  in  the  cause.     Burke  v.  StcUe,  Cal.  xvii.  72. 
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5.  Documents  in  Criminal  Cases  —  Official  Acts.  When  documen- 
tary eviidence  sets  out  an  official  act  performed  by  a  public  officer  as 
having  been  done  bj  him  in  his  official  capacity,  and  within  the  scope  of 
his  official  duties,  the  evidence  is  competent.  Ellis  v.  State,  Tex.  xiii. 
30;  10  Ct  of  Appeals,  324. 

6.  Foot-Printt  —  AcctueeTs  Boot.  A  prisoner  under  arrest  for  stealing 
growing  corn  from  a  certain  field  may  be  compelled  by  the  officer  having 
him  in  charge  to  put  his  boot  or  shoe  into  a  track  found  iu  a  field  for 
the  purpose  of  comparison,  and  the  result  of  that  comparison  is  admis- 
sible evidence.     State  v.  Graham,  N.  C.  iii.  821  ;  74  N.  C.  646. 

7.  Identity  —  Belief  of  Witnesses.  Where  witnesses  have  expressed 
their  "belief"  that  the  defendant  was  the  person  who  committed  the 
offence,  the  testimony  is  sufficiently  certain  respecting  identity  to  go  to 
the  jury.     People  v.  Rolfs,  Cal.  xv.  102  ;  61  Cal.  540. 

8.  lUd.  —  Proof.  Upon  the  question  of  identity,  it  is  competent  to 
show  by  a  witness  that  at  the  time  and  place  of  Uie  alleged  offence  he 
saw  a  person  strongly  resembling  the  accused,  but  discovered  the  mis- 
take on  closer  inspection.  White  v.  CommonwecUih,  Ky.  xv.  84 ;  80  Ky. 
480. 

9.  Life  Imprisonment  for  Another  Offence.  The  imprisonment  for  life 
of  a  defendant  iu  murder  was  admissible  for  the  purpose  of  aiding  the 
jury  iu  the  exercise  of  their  discretion  given  them  by  the  statute  of  im- 
posing the  death  penalty  or  life  imprisonment  upon  a  finding  of  murder 
in  the  first  d^ee.  People  v.  Hong  Ah  Duck,  Cal.  xiv.  613  ;  61  Cal. 
387. 

10.  Judgment  —  Locus  Delicti  —  Proof.  A  conviction  will  be  re- 
versed in  the  absence  of  evidence  of  the  locus  delicti.  People  v.  Aleck, 
Cal.  xiv.  392 ;  61  Cal.  137. 

11.  Opinion  — Mood  Stains  —  NoU'Experts.  A  witness,  not  an  ex- 
pert in  blood  stains,  may  testify  as  to  the  existence  of  blood  spots  as  a 
matter  of  fact.     Greenfield  v.  People,  N.  Y.  xii.  570. 

12.  Ibid.  —  Human  Hair  —  Comparison.  An  expert  cannot  be  ex- 
amined to  prove  by  comparison  that  human  hair  in  evidence  was  taken 
from  the  head  of  a  certain  person  or  body.  Knoll  v.  State,  Wis.  xiv. 
881  ;  55  Wis.  249. 

13.  Ibid.  —  Intoxication.  A  witness  may  state  whether  or  not  in  his 
opinion  a  person  was  intoxicated.  State  v.  Huxford,  Iowa,  vii.  205 ;  47 
Iowa,  16. 

14.  Particular  Description  —  Proof.  When  an  offence  is  described  in 
the  indictment  with  unnecessary  particularity,  it  is  necessary  to  prove 
the  offence  as  descrit>ed,  at  least  substantially.  Menley  v.  State,  Tex.  v. 
541 ;  3  Ct.  of  Appeals,  382. 

15.  Photographs.  Photographs  are  admissible  in  evidence.  People 
V.  Orovley,  N.  Y.  x.  606 ;  23  Hun,  412. 

1 6.  Of  Punishment  Suffered  —  Mitigation.  Evidence  of  punishment 
already  suffered  is  admissible  in  mitigation  of  the  term  of  the  proposed 
sentence.     State  v.  Kistler,  Ind.  iv.  87. 

17.  Rebuttal  —  Scar  shown  by  Defendant.  Where  a  defendant  vol- 
untarily exhibited  a  scar  on  his  head  to  sustain  his  defence,  it  may 
be  examined  by  a  physician  for  the  state  in  rebuttal.  Gordon  v.  State, 
Ga.  xiv.  239. 

18.  Second  Trial  —  Defendants  Former  Testimony — His  Witnesses. 
Under  the  statute,  it  is  not  proper  to  admit  on  a  second  trial  testimony 
tending  to  show  a  conflict  between  the  statements  of  the  prisoner  on  the 
former  trial  and  the  statements  of  witnesses  for  the  defence.  Kirby  v. 
CommonteeaUh,  Ya.  xvii.  29. 
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ACXSBSSOBY. 


19.  Proof  of  PrincipaTs  Conviction.  Duriug  the  trial  of  A.  mdicted 
with  B.  for  forgery,  A.  being  au  accessory,  the  principal  may  be  ar- 
raigned and  upon  his  plea  of  guilty,  and  conviction  thereon,  the  record 
thereof  may  read  in  evidence  against  the  accessory.  Jone*  v.  People, 
N.  Y.  ix.  621 ;  20  Hun,  545. 

AOCOMPLICBS. 

20.  Corroboration,  To  authorize  a  conviction  of  felony  on  the  testi- 
mony of  an  accomplice,  it  must  be  corroborated  by  other  evidence  tend- 
ing to  convict.  Davi*  v.  Stale,  Tex.  v.  190;  44  Tex.  328.  Jones  v. 
State,  Tex.  vi.  542,  732  ;  4  Ct.  of  Appeals,  529.  Lumpkin  v.  State,  Ala. 
lii.  717  ;  68  Ala.  56.  Marler  v.  State,  Ala.  liv.  392.  Crafi  v.  Ocmr 
mtmweakh,  Ky.  xiv.  688 ;  80  Ky.  349.  Per  contra.  Slate  v.  Hyer,  N.  J. 
V.  505;  10  Vroom,  598.  Waisun  v.  Commonwealth,  Penn.  x.  705;  95 
Peun.  St.  418.     CoUins  v.  People,  111.  xii.  204 ;  98  111.  584. 

21.  Ibid. —  Confeision.  Voluntary  confessions  are  sufficient  to  cor- 
roborate the  testimony  of  an  accomplice.    Partee  v.  State,  Ga.  xiii.  723. 

22.  Ibid.  —  Absence  of  Defendant.  A  confession  by  au  alleged  ac- 
complice, in  the  absence  of  defendant,  that  they  committed  a  murder,  is 
not  competent  against  defendant.  Priest  v.  State,  Neb.  x.  600 ;  10  Neb. 
893. 

28.  Ibid.  —  Incest —  Girl  as  Witness.  A  step  -  daughter  with  whom 
incest  was  committed  is  an  accomplice  within  the  rule  requiring  corrob- 
oration.    Freeman  v.  Stale,  Tex.  xiiL  31 ;  11  Ct.  of  Appeals,  92. 

24.  Ibid.  —  Stolen  Goods  found.  The  testimony  of  a  witness  to  the 
effect  that  he  found  the  defendant  in  a  barn  where  an  alleged  accomplice 
had  sworn  that  the  property  charged  to  have  been  stolen  was  concealed 
was  held  not  to  corroliorate  the  testimony  of  the  accomplice  implicating 
the  defendant  in  the  crime.     State  v.  Graff,  viii.  142  ;  47  Iowa,  384. 

25.  Giving  Evidence  for  the  Prosecution  —  Further  Proceedings 
against  them.  Accomplices  in  guilt,  when  separately  tried,  are  com- 
petent witnesses  for  or  against  each  other,  and  the  universal  usage  is 
that  such  a  party,  if  called  and  examined  by  the  public  prosecutor  on  the 
trial  of  his  associates  in  guilt,  will  not  be  prosecuted  for  the  same  offence, 
provided  it  appears  that  he  acted  in  good  faith  and  that  he  testified  fully 
and  fairly.     IL  S.  v.  Ford,  S.  C.  U.  S.  viii.  97 ;  99  U.  S.  594. 

ALIBI. 

26.  Degree  of  Proof —  Seasonable  Doubt.  An  alibi  need  not  be 
proved  beyoud  a  reasonable  doubt.  Watson  v.  Commonwealth,  Penu.  x. 
705;  95  Penn.  St.  418.  State  v.  Hamilton.  Iowa,  xiii.  172;  57  Iowa, 
596.  State  v.  Krewson,  Iowa,  xiii.  272.  Walters  v.  State,  Ohio,  xvi. 
441.  State  V.  Bvdd,  Iowa.,  x\ii.  4^2.  People  \.  Fong  Ah  Sing,  Cal.xvn.  72. 

27.  Alibi  failing — Reasonable  Doubt.  Although  the  evidence  may 
fall  short  of  establishing  au  alibi,  yet  it  may  be  considered  by  the  jury 
in  determining  the  question  of  a  reasonable  doubt.  Ware  v.  State,  Ga. 
xiii.  722 ;  67  Ga.  849. 

28.  Other  Facts  —  Charge.  It  is  error  to  instruct  the  jury  that  if 
they  fail  to  And  an  alibi,  all  testimony  tendiug  to  establish  it  should  be 
excluded  from  consideration  as  bearing  upon  the  general  question  of 
guilt.      Watson  v.  Commonwealth,  Penn.  x.  705 ;  95  Penn.  St.  418. 

29.  Range  of  JEvidenee.  Alibi,  as  a  defence,  involves  the  impossi- 
bility of  the  prisoner's  presence  at  the  scene  of  the  offence  at  the  Ume 
of  its  commission.  Johnson  v.  State,  Ga.  ▼.  618 ;  59  Gra.  142.  Ware  t. 
State,  Ga.  xiiL  722 ;  67  Ga.  849. 
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BURDEN  OF  PROOF. 


30.  EttcMithed  Rule.  In  crimiiial  cases  the  burden  of  proof  remains 
throughout  with  the  prosecution.  Sl<Ue  t.  Wingo,  Ma  vi.  338 ;  66  Mo. 
181.  Tumer  v.  Cbmmonteealth,  Penu.  vi.  504 ;  86  Penn.  St.  54.  Walton 
T.  CammomeeaUA,  Penn.  x.  705 ;  95  Penn.  Su  418.  People  t.  Marshall, 
Cal.  xiii.  200 ;  59  Cal.  386.  People  v.  Cheanff-  Footi  Ark,  Cal.  xv.  7 ;  61 
Cal.  527.   Jones  v.  Stale,  Tex.  xv.  27. 

31.  Defence  dislinct  from  Act  charged.  When  the  defendant  relies 
upon  any  substantive  and  distinct  matter  as  a  defence,  which  is  outside 
of,  and  does  not  necessarily  constitute  a  part  of,  the  act  or  transaction 
mth  which  he  is  charged,  it  devolves  upon  him  to  establish  such  special 
and  foreign  matter  by  a  preponderance  of  evidence.  Jones  v.  State,  Tex. 
XV.  27. 

82.  Defentive  Fact  within  Defendant's  Knowledge.  Where  the  de- 
fendant relies  upon  a  defensive  fact  which  is  peculiarly  within  bis  own 
knowledge,  the  burden  rests  upon  him  to  prove  it.     3id. 

33.  Intent.  When  the  doing  of  an  act  is  proven  which,  if  coupled 
with  guilty  intent,  would  be  a  violation  of  law,  the  burden  of  showing  the 
absence  of  a  guilty  intent  is  usually  upon  the  accused.  People  v.  Oadd, 
Cal.  xiv.  199:  60  Cal.  640. 

34.  Primd  Facie  Case  —  Weight  of  Evidence.  No  matter  how  posi- 
tive and  direct  the  testimony  for  the  state  may  be,  it  is  still  hut  a  primd 
facie  case,  and  although  the  accused  is  thereby  put  upon  his  defence,  it 
does  not  thence  follow  that  he  is  presumptively  guilty,  or  that  he  must 
establish  the  facts  upon  which  he  relies  by  a  preponderance  of  evidence. 
State  V.  Wingo,  Mo.  vi.  338 ;  66  Mo.  181. 

CHARACTER. 

35.  C^attitg.  Want  of  chastity  may,  in  some  instances,  include  a 
want  of  veracity,  but  this  is  not  always  the  case.  &ate  v.  Larkin,  Nov. 
ill.  491  ;  11  Nev.  314. 

36.  Ibid.  —  Direct  Issue.  Evidence  of  bad  character  for  chastity, 
where  such  character  is  collaterally,  and  not  directly  in  issue,  is  not  ad- 
missible to  impeach  witness.     Ibid. 

37.  Jbid.  —  Special  Acts  of  Adultery.  A  witness  cannot  be  impeached 
by  proof  of  special  acts  of  adultery.  Johnson  v.  i&ate,  Ga.  vii.  585 ;  61 
Ga.  640. 

38.  Creating  Doubt.  Evidence  of  good  character  is  positive  evidence, 
and  of  itself  may  raise  a  doubt  of  guilt  sufficient  to  justify  the  jury  in 
acquitting  a  defendant.  Seine  v.  Commonweaith,  Penn.  viii.  827;  91 
Penn.  St.  145. 

39.  Crime  charged.  The  defendant  should  be  permitted  to  show  his 
character  with  respect  to  the  trait  involved  in  the  accusation.  <SSCato  v. 
Kinley,  Iowa,  ii.  343 ;  43  Iowa.  294. 

40.  After  Indictment.  The  defendant  in  a  criminal  trial  is  precluded 
from  showing  his  good  character  subsequent  to  the  finding  of  the  indict- 
ment.    Ibid. 

41.  Limit  of  Proof .  Proof  of  character  should  be  confined  to  the  im- 
pression that  the  community  may  have  received  from  the  general  bear- 
ing of  the  accused,  and  should  not  be  allowed  to  extend  to  particular 
acts  or  conduct  in  special  cases.  The  proof  should  be  limited  to  the 
time  of  the  discovery  of  the  alleged  offence.  Wliite  v.  Commonweaith, 
Ky.  XV.  84;  80  Ky.  480. 

42.  Other  Evidence. '  Evidence  of  good  character  is  admissible  in  all 
criminal  cases  without  reference  to  the  conclusiveness  of  the  other  evir 
deuce.  Sla>e  v.  Kistler,  Ind.  iv.  87.  Roman  v.  State,  Tenn.  L  257. 
State  V.  Kinley,  Iowa,  ii.  343 ;  43  Iowa,  294. 
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48.  Tendency  to  commit  the  Offence.  The  state  cannot  show  that  the 
accused  has  a  tendency  or  disposition  to  commit  the  offence  charged. 
State  V.  La  Page,  N.  H.  iii.  200 ;  57  N.  H.  245. 

44.  Ibid.  —  Exprestion  of  Defendant  as  to  Former  Offence.  That  the 
defendant  in  his  testimony  speaks  of  having  been  *'  in  trouble  before,  in 
matters  connected  with  the  legislature,"  should  not  weigh  with  the  jury, 
bad  character  not  having  been  proved.  CommonvteaUh  t.  Petroff,  Penn. 
ix.  723. 

CIRCUMSTANTIAL  EVIDENCE. 

45.  Corpus  Delicti.  The  corpus  delicti  in  capital  cases  may  be  es- 
tablished by  circumstantial,  as  well  as  by  direct,  evidence.  Johnson  v, 
Cbmmonwealth,  Ky.  xvi.  681. 

46.  Charge.  Upon  circumstantial  evidence  it  is  error  to  charge :  "  If 
you  cannot  account  for  or  explain  the  facts  and  circumstances  detailed 
before  you,  upon  any  reasonable  ground  consistently  with  defendant's 
innocence,  then  you  should  convict."  Robertson  v.  State,  Tex.  xii.  543  ; 
10  Ct.  of  Appeals,  602. 

47.  Criminal  Conduct  as  a  Circumstance.  Where  criminal  conduct 
becomes  in  any  way  part  of  a  chain  of  circumstances  connecting  a  pris- 
oner with  the  crime  charged  it  is  admissible.  Turner  v.  Commonwealth, 
Penn.  vi.  604 ;  86  Penn.  St.  54. 

48.  Proof  of  Each  Fact  —  Consistency  of  Facts.  When  the  state  re- 
lies on  circumstantial  evidence  to  convict,  each  fact  iu  a  chain  of  facts 
from  which  the  main  fact  in  issue  b  to  be  inferred  must  be  proved  by 
competent  evidence,  and  by  the  same  weight  and  force  of  evidence  as  if 
each  one  were  the  main  fact  in  issue,  and  all  the  facts  proven  must  be 
consistent  with  each  other  and  the  main  fact  to  be  proven.  Harrison  v. 
&ate,  Tex.  vii.  667 ;  6  Ct.  of  Appeals,  42. 

49.  HeasonaUe  Doubt  —  Murder.  Circumstantial  evidence  can  never 
justify  a  verdict  of  guilty,  especially  of  murder  in  the  first  degree,  unless 
the  circumstances  proved  are  of  such  a  character  and  tendency  as  to  pro- 
duce upon  a  fair  and  unprejudiced  mind  a  moral  conviction  of  the  guilt 
of  the  accused  beyond  all  reasonable  doubt.  Dean  v.  Commonwealth, 
Va.  ix.  494 ;  32  Gratt.  912. 

CONFESSIONS. 

50.  To  Committing  Magistrate.  A  confession  is  not  inadmissible  be- 
cause made  to  an  examining  magistrate.  Wo^f  v.  Commonwedlth,  Va. 
V.  767. 

51.  Corpus  Delicti.  A  confession  alone  is  not  sufficient  evidence  of 
the  corpus  delicti.  Priest  v.  State,  Neb.  x.  600;  10  Neb.  393.  SotUh 
V.  People,  111.  xii.  12. 

52.  Confession  before  and  after  Promise  to  dismiss.  A  confession, 
induced  by  a  promise  of  the  prosecutor  to  dismiss  the  prosecution,  is  not 
admissible ;  but  where  the  confession  is  antecedent  to  the  promise,  and 
made  to  procure  the  dismissal,  it  is  voluntary,  and  admissible.  Murdoch 
V.  Slate,  Ala.  xiv.  141. 

53.  Made  without  Inducement —  To  Official.  A  confession  may  be 
given  in  evidence,  unless  it  appear  that  it  was  obtained  by  threat  or 
promise  of  benefit  held  out  by  a  person  in  authority,  or  with  the  appar- 
ent sanction  of  such  a  person.  Wolf  v.  Commonwealth,  Va.  v.  767. 
Cox  V.  People,  N.  Y.  ix.  581.  Balbo  v.  People,  N.  Y.  ix.  652.  State  v. 
Alphonse,  La.  xiv.  147.    Slate  t.  Davis,  La.  xiv.  365. 

54.  Made  under  Inducement — To  Persons  not  Officials,  Admissions  of 
guilt  made  by  a  prisoner,  to  persons  not  in  authority,  under  inducements, 
are  incompetent.  Johnson  v.  State,  6a.  viL  585 ;  61  6a.  640.  People 
v.  Wolcott,  Mich.  xvii.  275.  Per  contra,  Wblfy.  Commonwealth,  Va.  v.  767. 
U.  S.  v.  Stone,  U.  S.  C.  C.  lu.  421. 
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55.  Jhtoxieated  WitTieu.  A  confession  by  one  intoxicated  is  com- 
petent, the  intoxication  affecting  the  weight  of  the  confession,  l^ate  v. 
Grear,  Minn.  xiii.  596 ;  29  Minn.  221. 

56.  Larceny  —  Confession.  The  words  "  you  had  better  own  up," 
followed  by  "  I  was  in  the  place  when  you  took  it ;  we  have  got  you 
down  fine ;  this  is  not  the  first  you  have  taken ;  we  have  got  other 
things  against  you  nearly  as  good  as  this,"  spoken  to  a  police  officer,  be- 
fore his  arrest,  in  the  police  station  and  in  the  presence  of  the  superior 
ofiBcer  of  himself  and  the  speaker,  who  had  detected  him  in  the  act  of 
stealing,  will  render  a  subsequent  confession  inadmissible.  Commonwealth 
V.  NoU,  Mass.  xvi.  493. 

57.  Standing  Silent.  The  accused  has  the  right  to  keep  silence  con- 
cerning the  crime  with  which  he  is  charged,  and  all  circumstances  con- 
nected with  it,  and  is  not  bound  to  reply  to  or  contradict  any  statement 
made  in  his  hearing,  and  no  inferences  against  him  are  warranted  by  his 
silence.  Commonwealth  v.  MeDermott,  Mass.  v.  147 ;  123  Mass.  440. 
&ate  V.  Dishin,  La.  xv.  210. 

58.  Statement  of  Prisoner  —  Right  of  State  to  prove.  While  each 
defendant  is  entitled  to  what  he  said  for  himself,  in  a  conversation  with 
the  other  defendants,  if  true,  the  state  is  entitled  to  anything  he  said 
against  himself,  in  any  conversation  proved  by  the  state.  State  v.  Tai- 
bott.  Mo.  xii.  88 ;  73  Mo.  847. 

59.  Statements  of  Prisoners  inter  te  as  to  Homicide.  When  the 
prisoners  have  made  statements  after  the  homicide,  in  relation  thereto, 
the  jury  should  consider  all  that  each  said  when  together ;  and  what  one 
said  cannot  be  used  against  another  unless  assented  to  or  acquiesced  in 
by  the  other.     Jbid, 

OROSS-HXAMINATION. 

60.  CoUalered  Matter.  The  exceptions  to  the  general  rule  that  a  party 
is  bound  by  the  answer  of  a  witness  as  to  a  collateral  matter  are :  first, 
where  the  question  put  to  the  witness  on  cross-examination  tends  to  con- 
nect the  accused  directly  with  the  cause  or  the  parties ;  and  secondly, 
where  the  cross-examination  is  as  to  matter  tending  to  show  the  motive, 
temper,  disposition,  conduct,  or  interest  of  the  witness  towards  the  cause 
or  parties.  &ate  v.  Davis,  N.  C.  xvi.  119.  Stale  ▼.  DiUingham,  La. 
xiL  592 ;  33  La.  An.  537. 

61.  Of  Defendant.  When  the  defendant  in  a  criminal  prosecution 
becomes  a  witness  he  may  be  cross-examined  like  other  witnesses.  Me- 
Keone  v.  People,  Colo.  xv.  683. 

62.  Bnd.  —  Collateral  Matters.  Upon  cross-examination  of  defendant 
in  felony  he  cannot  be  examined  upon  collateral  matters  which  do  not 
affect  his  credibility.  State  v.  Huff,  Nev.  ii  3;  11  Nev.  17.  See 
StcUe  T.  Carson,  Maine,  iii.  460 ;  66  Maine,  116. 

68.  Rid.  —  Ibid.  Where  a  defendant  on  trial  for  a  criminal  offence 
is  a  witness  in  his  own  behalf,  and  collateral  or  irrelevant  matter  is 
brought  oat  on  hu  cross-examination  by  the  prosecution,  his  answers  are 
conclusive.     People  v.  Bell,  Cal.  vi.  359  ;  53  Cal.  119. 

DECLARATIONS. 

64.  Dying  Declarations  —  Homicide  only — Res  Gesta.  Dying  decla- 
rations are  admissible  on  trials  for  homicide  only,  and  when  the  death  of 
the  deceased  is  the  subject  of  the  charge,  and  the  facts  stated  are  limited 
by  the  res  gestte  of  the  killing.  Slate  t.  Htirper,  Ohio,  ix.  91  ;  35  Ohio 
St.  98.     Merrill  v.  &a/e.  Miss.  xi.  103.     Reynolds  v.  State,  Ala.  xiv.  141. 

65.  3id.  —  Test.  Declarations  when  not  made  under  a  sense  of  im- 
pending death  are  not  competent  as  dying  declarations.  JSx  parte  Nettles, 
Ala.  tIL  554. 
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66.  JRnd,  —  Ibid.  —  A  dying  declaration  is  properly  admitted  where 
the  deceased  makes  the  said  declaratioa  after  haviug  beeu  told  by  his 
physicians  that  he  was  dying,  and  declares  to  the  person  taking  the  dec- 
laration that  he  made  the  same  believiog  that  he  was  dying,  although  a 
few  hoars  before  he  had  said  that  he  did  not  believe  he  was  in  a  dying 
condition.     SmtUl  v.  Commonwealth,  Peun.  ix.  289  ;  91  Penn.  St.  304. 

67.  Ibid.  —  Declarations  of  Deceased  of  Actions  affecting  Defendant. 
Declarations  made  by  the  deceased,  whose  murder  was  charged  upon 
defendant,  that  she  was  going  to  see  the  accused  (made  while  iu  the  act 
of  going)  and  inform  him  of  her  pregnancy  by  him,  and  say  to  him 
that  he  must  do  something  for  her,  are  competent  to  characterize  her  act 
of  going.     State  v.  Hayden,  Conn.  ix.  237. 

68.  Ibid.  —  Declarations  of  Deceased  of  an  Appointment  to  meet  De- 
fendant where  murdered.  Declarations  made  by  the  deceased  that  she 
was  going  to  the  place,  where  she  was  subsequently  found  murdered,  to 

.  take  "  quick  medicine,"  to  be  given  her  by  the  accused  in  order  to  pro- 
cure  an  abortion,  made  while  in  the  act  of  going,  are  competent  to  diar- 
acterize  her  act  of  going.     Ibid. 

69.  Rid.  —  Statement  of  Deceased  affirmed  when  In  Extremis.  A 
statement  made  by  one  as  to  the  circumstances  attending  his  own  hom- 
icide, but  made  while  in  the  belief  that  he  would  recover,  and  at  that 
time  reduced  to  writing  at  bis  dictation,  is  competent  as  a  dying  declara- 
tion if  reaffirmed  when  the  person  believes  himself  to  be  in  extremis, 
the  statement  being  shown  him,  but  not  read  by  or  to  him  at  that  time. 
Mockahee  t.  Commonwealth,  Ky.  ix.  441. 

70.  Ibid. — In  Exoneration  of  Defendant.  Dying  declarations  are 
not  competent  in  exoneration  of  the  defendant.  Moerck  v.  People,  111. 
xii.  686  ;  100  111.  242. 

71.  Ibid. — Md.  —  Res  Gestte.  Declarations  by  deceased,  not  res 
gestee,  exonerating  defendant,  are  not  competent.     Ibid. 

72.  Declarations  of  Deceased  made  to  Accused  and  not  denied.  Dec- 
larations of  the  deceased  made  to  the  accused  and  not  denied  by  him  at 
the  time,  conceining  the  shooting,  and  made  shortly  after  it  occurred,  are 
admissible  in  evidence.  Kendrick  v.  State,  Miss.  vi.  781  ;  55  Miss. 
436. 

73.  Declarations  of  Third  Person  to  Witness.  Statements  of  a  third 
person  to  the  witness  are  not  evidence  against  the  prisoner,  he  having 
merely  referred  the  witness  to  such  person  as  tlie  chief  man  who  would 
give  what  information  was  wanted.  Lambert  v.  People,  N.  Y.  vii.  471 ; 
76  N.  Y.  220. 

mSANITT. 

74.  Defence  —  Burden  of  Proof.  Proof  of  the  insanity  of  a  person 
accased  cif  crime  is  wholly  a  matter  of  defence,  and  the  burden  o£  prov- 
ing it  rests  upon  the  accused.  Slate  v.  Hoyt,  Conn.  ix.  206.  State  v. 
Redemeier,  Mo.  x.  272 ;  71  Mo.  173.  BrasweU  v.  State,  Ala.  x.  585. 
People  V.  Hamilton,  Caj.  xiv.  46 ;  62  Cal.  377.  StaU  v.'  De  Ranee,  La. 
xiv.  208.  State  v.  Payne,  N.  C.  xiv.  504;  86  N.  C.  109.  Ford  v. 
&aie,  Ak.  xvi.  647.  Graves  v.  State,  N.  J.  xvii.  372,  564.  Ortwein  v. 
Commonwealth,  Penn.  2  Am.  L.  T.  R.  435.  Per  contra.  People  v.  Cole- 
man, N.  Y.  xiii.  117 ;    Walker  v.  PeopU.  N.  Y.  xiu.  602;  88  N.  Y.  87. 

75.  Medical  Books  read  to  Jury  by  Counsel.  In  criminal  cases,  when 
the  plea  of  insanity  is  interposed,  it  is  error  for  the  trial  court  to  permit 
counsel  to  read  in  argument  to  the  jury  extracts  from  medical  books  on 
the  subject  of  insanity.     People  v.   Wheeler,  Cal.  xiv.  Ill  ;  60  Cal.  581. 

76.  Opinion —  Conversation  with  Accused.  A  witness  to  insanity, 
though  not  an  expert,  who  details  a  conversation  I)etween  himself  and 
the  accased,  may  also,  in  connection  therewith,  state  his  opinion,  belief, 
or  impression  as  to  Uie  state  of  mind  of  accused  as  it  seemed  or  ap- 
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peared  to  him  at  the  time  of  the  conversation.    People  ▼.  Wreden,  Cat. 
xii.  682 :  59  Cal.  392. 

77.  Previout  Conduct  of  Defendant.  Under  a  plea  of  insanity,  tho 
conduct,  langaage,  and  appearance  of  the  prisoner  at  times  preceding 
the  time  of  the  alleged  crime  are  competent.  Statt  v.  Jonet,  Iowa,  zvii. 
584. 

INTENT. 

78.  Defendant' t  Oum  Evidence.  A  person  testifying  in  his  own  be- 
half cannot  testify  to  his  own  uncommauicated  motives  or  intentions. 
Burke  v.  StaU,  Ala.  iviL  72. 

79.  Direct  or  Indirect  Evidence.  The  intent  must  be  proved  to  the 
satisfaction  of  the  jury,  as  all  other  material  allegations  in  the  indict- 
ment, and  the  proof  may  be  either  by  direct  or  indirect  evidence.  Peo- 
ple V.  Cowley,  ix.  880. 

80.  Motive.  The  prosecution  has  the  right  to  offer  any  evidence  tend- 
ing to  prove  a  motive  for  the  commission  of  the  crime.  Stale  v.  Larkin, 
Nev.  iii.  491;  11  Nev.  314. 

81.  Subsequent  Statements  by  Defendant.  Statements  freely  made  by 
the  accused  subsequent  to  the  criminal  act  may  become  pertinent  tes- 
timony as  showing  quo  animo.     Packet  v.  State,  Tex.  viii.  444. 

PBESUMPTIONa 

82.  Defendant  deeliiting  to  testify.  Failure  of  defendant  to  become  a 
witness  is  not  a  circumstance  tending  to  prove  guilt.  People  v.  Brown, 
Cal.  vi.  297.     Price  v.  Commonwealth,  Va.  xvi.  348. 

83.  Hight  of  Defendant.  Flight  is  a  circumstance  tending  to  prove 
guilt,  but  it  may  be  explained.     Sffiveiter  v.  Slate,  Ala.  ziv.  140. 

84.  Ibid.  —  Rebutting  Inference.  To  rebut  the  inference  of  guilt 
which  may  be  drawn  from  an  escape  and  flight,  evidence  of  apprehended 
danger,  to  be  admissible,  should  show  such  danger  as  could  not  have 
been  provided  against  either  by  the  accused  or  the  officers  of  the  law. 
Kennedy  v.  GommonioeaUh,  Ky.  vi.  718;  14  Bush,  340. 

85.  Impeaching  Indictment.  A  grand  juror  cannot  impeach  an  indict- 
ment of  his  own  finding ;  the  presumption  of  a  valid  finding  is  conclusive. 
Ttimer  v.  George,  Ga.  ii.  604 ;  57  Ga.  107. 

86.  Malice  —  Deadly  Weapon.  Malice  may  be  implied  from  the  de- 
liberate use  of  a  deadly  weapon.  Murphy  v.  Commonuteatth,  Va.  1  Am. 
L.  T.  B.  486. 

87.  Ihid.  —  Express  Malice  — Act —  Proof.  Express  malice  is  never 
inferred  or  implied  alone  from  the  act  done,  or  means  used  in  doing  it ; 
it  mast  be  proved  aliunde,  like  any  other  fact  in  the  case,  by  evidence 
reasonably  sufficient  to  satisfy  the  jury  of  its  existence.  Eicharte  T. 
StaU,  Tex.  viii.  63 ;  5  Cu  of  Appeals,  352. 

88.  Similar  Offences.  Unrelated  like  offences  are  not  competent 
evidence.  Fore  v.  State,  Tex.  vii.  156 ;  5  Ct.  of  Appeals,  251.  People  v. 
C^k,  Mieh.  286. 

PRIVILEGBD  COMMUNICATIONS. 

89.  Attorney  and  Client  —  Production  of  Papers  in  Criminal  Proceed- 
ings. An  attorney  cannot  be  compelled  at  the  instance  of  the  Common- 
wealth to  produce  in  evidence  against  his  client,  in  a  criminal  prosecu- 
tion, papers  confidentially  delivered  to  him  in  his  professional  capacity. 
Oommonteealth  v.  Mqyer,  Penn.  xiii.  125;  88  Leg.  Int.  No.  50. 

90.  Jbid.  —  Admissions  to  Wife  —  Separation.  The  wife  of  the  prose- 
oator,  though  living  separate  from  her  husband,  cannot  testify  to  his 
•tatement  made  to  her  that  the  defendant  acted  in  self-defence,  Iteciuse 
of  the  conjugal  relation.  Murphy  v.  CommonwecMi,  Va.  1  Am.  L.  T.  B. 
486. 
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91.  Ibid.  —  Ibid.  The  prosecutor  cannot  be  required  to  state  whether 
or  not  he  told  hU  wife  that  the  defendant  acted  in  self-defence.  The 
answer  would  tend  to  criminate  him,  and,  besides,  it  is  a  privil^ed  com- 
munication under  the  conjugal  relation.     Ibid. 

REASONABLE  DOUBT. 

92.  No  Abiding  Conviction.  A  reasonable  doubt  is  one  which,  after  a 
consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors  in  such  a 
condition  that  they  cannot  say  they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge.  People  v.  t'add,  Cal.  xiv.  199 ;  60 
Cal.  640.  StaU  v.  Nelxon,  Nev.  iii.  455  ;  11  Nev.  834.  Pauli  v.  Coi»- 
tnonwealth,  Penn.  viii.  247 ;  89  Penn.  Su  432.  Smith  v.  State,  Tex.  x. 
506;  9  Ct.  of  Appeals,  150.  State  v.  Willingham,  La.  xii.  592;  33  La. 
An.  537.  Moerek  v.  People,  111.  xii.  686;  100  111.  242.  People  v. 
Brovm,  Cal.  xii.  719 ;  58  Cal.  345.     Oliver  v.  StaU,  N.  J.  xvl.  561. 

93.  Prudent  Judgment.  It  is  error  to  charge :  By  reasonable  doubt  is 
ordinarily  meant  such  a  one  as  would  govern  or  control  the  jury  in  their 
business  transactions  or  usual  pursuits  of  life.  State  v.  Rover,  Nev.  iiL 
422;  11  Nev.  343.  Anderson  v.  State,  Wis.  iii.  678;  41  Wis.  430;  N. 
Y.  ix.  380. 

BES  QBST^. 

94.  Conduct  of  Defendant.  The  conduct  of  defendant  before  and 
after  the  principal  fact  in  issue  is  admissible,  not  as  part  of  the  res  gettte, 
but  as  a  circumstance  connected  with  the  act  indicating  guilty  intent. 
People  V.  Welsh,  Cat.  xv.  617.      Greenfield  v.  People,  N.  Y.  xii.  670. 

95.  Conversationi  of  Defendants,  Conversations  between  defendants 
are  competent  as  res  gestee  to  explain  incriminatory  acts  given  in  evidence 
against  them.     Bennett  v.  People,  111.  xi.  295 ;  96  III.  602. 

96.  Dedaratiom  of  Defendant  explanatory  of  Act.  Where  the  prose- 
cution has  given  in  evidence  an  act  of  the.  prisoner,  any  declaration  made 
by  him  at  the  time,  tending  to  explain  the  nature  of  the  act,  or  the  mo- 
tives actuating  him,  are  competent  as  res  getta.  Criti  y.  Common- 
wealth, Ya.  xiL  575.  Harmon  v.  State,  Tex.  t.  57 ;  3  Ct.  of  Appeals, 
51.  Greenfield  v.  People,  N.  Y.  xii.  570.  State  v.  Jones,  Iowa,  xviL 
584.     See  Kirby  v.  Commonwealth,  Va.  29. 

97.  Ibid.  —  Prior  Statements.  Evidence  of  declarations  made  by  the 
defendant  on  the  night  of  the  homicide,  to  a  third  person,  in  the  absence 
of  the  person  killed,  and  prior  to  the  homicide  and  at  a  considerable  dis- 
tance from  the  place  of  the  killing,  are  inadmissible  as  part  of  the  res 
gesUg.     Criti  v.  Commonwealth,  Va.  xii.  575. 

98.  Subsequent  Acts  or  Words.  That  which  is  said  or  done  after  the 
offence  is  not  res  getta,  except  in  rape.  Haynes  v.  Commonwealth,  Va. 
iii.  699 ;  28  Gratt  942. 

99.  Ibid.  —  Statements  made  "  Immediately  After."  Statements  made 
"  immediately  after  "  the  injury  are  not  part  of  the  res  gesta,  nor  are  state- 
ments of  the  deceased  made  after  all  action  on  the  part  of  the  wrong-doer 
has  ceased,  with  a  view  to  his  apprehension.  People  v.  Ah  Lee,  Cal.  xiiL 
746 ;  60  Cal.  85. 

SECONDARY  BVIDBNOB. 

100.  Arrest —  Without  Warrant. —  Information  given.  Information 
on  which  a  peace  officer  acts  in  making  an  arrest  without  warrant  is 
competent.      Werner  v.  Commonwealth,  Ky.  xiv.  622 ;  80  Ky.  387. 

101.  Preliminary  Examination  of  Non-Resident  Witness —  Cross-Ex- 
amination.  The  testimony  taken  on  preliminary  examination  of  a  non- 
resident witness  is  competent  at  the  trial,  where  the  accused  was  afforded 
an  opportunity  to  examine  him.     Slate  v.  Jordan,  La.  xvi.  333. 

102.  Deposition  before  Coroner  on  Ltquest — Death  of  Witneu.     The 
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deposition  of  a  dead  witness  taken  at  the  inquest  before  the  coroner  is 
admissible  on  the  trial  in  behalf  of  the  accused.  State  v.  McNeil,  La. 
xiii.  898;  33  La.  An.  1382. 

108.  Statmuntt  of  Defendant  on  Former  IViaL  Statements  of  de- 
fendant on  a  former  trial  are  competent.  Gommonteealth  t.  Reynoldt^ 
Mass.  iii.  700. 

104.  Absent  Witnest  —  Reporter's  JSotet.  The  reporter's  notes  of  tes- 
timony on  the  trial  of  a  former  indictment  for  the  same  offence,  the 
witness  being  without  the  state,  are  not  competent  on  the  trial  of  the 
second  indictment.     People  v.  Chung  Ah  Chue,  CaL  xii.  264 ;  57  Cal.  567. 

105.  Witness  Concealed.  Where  a  witness  is  absent  by  the  wrongful 
procorement  of  a  party,  competent  evidence  is  admissible  to  supply  the 
testimony.     Reynolds  v.  U.  &,  S.  C.  U.  S.  vii.  161 ;  98  U.  S.  145. 

106.  Witness  at  Inquest  —  RemovaL  Evidence  at  the  coroner's  in- 
quest, the  witness  having  removed  from  the  jurisdiction,  is  not  competent. 
Criti  V.  CommonwedUh,  Va.  xii.  575. 

107.  Witness  Dead — Cross-Examination.  The  testimony  of  a  deceased 
witness  in  a  legal  proceeding  where  the  opposing  party  has  had  the  oppor- 
tunity of  a  cross-examination  is  admissible  against  such  party  in  any  sub- 
sequent trial  of  the  case.     Stale  v.  Johnson,  Not.  iv.  549 ;  12  Nev.  12. 

WITNESS. 

108.  Convict.  One  convicted  of  petit  larceny  is  an  incompetent  wit- 
ness.    State  V.  James,  S.  C.  xiii.  29 ;  15  S.  C.  233. 

109.  Ibid.  —  Alabama.  Persons,  convicted  of  infamous  crimes  are  not 
competent  witnesses  in  Alabama.     Sylvester  v.  State,  Ala.  xiv.  140. 

110.  Ibid. —  Ohio.  A  conviction  which  would  impeach  a  defendant 
must  be  such  as  would  have  disquali6ed  the  witness  before  the  enactment 
of  §  139  of  the  Criminal  Code  of  Ohio.     Gatie  v.  StaU,  Ohio,  iv.  677. 

111.  Defendant  as  Witness.  A  defendant  who  is  a  witness  on  his  own 
behalf  is  to  be  treated  as  an  ordinary  witness.  State  v.  Huff",  Nev.  ii.  3 ; 
11  Nev.  17. 

112.  Divorced  Wife.  The  testimony  of  a  divorced  wife  of  facts 
known  independently  of  the  marriage  relation  is  admissible.  Elsioich  v. 
Commonwealth,  Ky.  iii.  617;  13  Bush,  155. 

113.  Husband  and  Wife.  The  AcU  of  April  8,  1872,  and  March  24, 
1877,  permitting  defendants  to  be  witnesses  at  their  own  request  in  crim- 
inal cases,  do  not  so  far  alter  the  common  law  as  to  permit  a  wife  of  a  de- 
fendant to  be  a  witness  for  her  husband  in  such  cases.  Gibson  v.  Comr 
monweakh,  Penn.  vi.  282 ;  87  Penn.  St.  253. 

114.  Ibid.  —  Assault  upon  Husband  by  Wife — Husband  as  Witness.  In 
a  prosecution  of  a  wife  for  an  assault  upon  her  husband  he  is  a  competent 
witness  for  the  state.     Whipp  v.  StcUe,  Ohio,vi.  725. 

115.  Snd.  —  Co-Defendant.  Whenever  a  co-defendant  is  a  competent 
witness,  his  wife  is  also  competent.  Daffn  v.  State,  Tex.  xiii.  350;  11 
Ct.  of  Appeals,  76. 

116.  Intoxication.  The  state  may  show  that  its  witness  was  drunk  at 
the  time  concerning  which  he  testified,  to  prove,  only,  that  his  recollec- 
tion of  events  was  confused.    Dtiffy  v.  Commonwealth,  Penn.  vii.  116. 

OFFENCES. 
ABORTION. 

117.  Declarations  to  Physician.  Declarations  made  to  a  physician  of 
bodily  feelings  and  symptoms  of  pregnancy  at  the  time  of  examination 
are  comjietent  as  part  of  the  facts  on  which  his  opinion  is  founded.  State 
V.  Gedicke,  N.  J.  xii.  868 ;  14  Vroom,  86. 

118.  Dying  Declarations.    Upon  an  indictment  for  feloniously  using 
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an  instrument  upon  the  peraoD  of  a  woman,  who  afterwards  died,  with  in- 
tent to  procure  an  abortion,  the  dying  declarations  of  the  woman  are 
inadmissible.     State  y.  Harper,  Ohio,  ix.  91 ;  33  Ohio  St.  78. 

1 19.  Incompetent  Fact*.  Fac-ts  held  incompetent  under  an  indictment 
for  an  attempt  to  procure  a  miscarriage.  See  CommonwaoM  t.  FAfh, 
Mass.  xiii.  431 ;  132  Mass.  22. 

120.  Woman' t  Statements  to  Defendant  —  Eaepertt  a$  to  Appliance*. 
See  Gommonwealth  v.  Brown,  Mass.  4  Am.  L.  T.  R.  292. 

121.  Woman  operated  upon.  The  woman  upon  whom  an  abortion  has 
been  committed  may  be  a  witness.     Ibid. 

ADULTERATING  FOOD. 

122.  SlatHtory  Presumption — RekuttaL  The  statutory  presumption 
of  knowledge  of  adulterated  food  will  be  overcome  by  proof  of  the  de- 
fendant's ignorance  thereof.     People  v.  Special  Sessions,  ix.  621. 

ADULTERY. 

123.  Improper  Familiarities.  Improper  familiarities  between  the  par- 
ties, both  anterior  and  subsequent  to  the  time  the  offence  is  charged,  may 
be  shown  as  corroborating  proof.  St€Ue  ▼.  Way,  Neb.  iii.  419 ;  S  Neb. 
283. 

ARSON. 

124.  Burning  Building  to  defraud —  Incorporation.  On  an  informa- 
tion for  burning  a  building  with  intent  to  defraud  an  insurance  company, 
it  b  not  necessary  to  prove  the  legal  existence  of  the  company.  State  v. 
Bgme,  Conn.  vii.  201 ;  47  Conn.  465. 

125.  Ibid. — Legal  Existence  of  Foreign  Insurance  Company — Cer- 
tificate of  Insurance  Commissioner.  The  company  being  a  foreign  one, 
the  certificate  of  the  insurance  commissioner  that  the  company  was 
authorized  to  do  business,  and  the  testimony  of  the  agent  that  he  had 
issued  numerous  policies,  were  primS  facie  evidence  of  the  legal  exist- 
enoe  of  the  company.     Ibid. 

126.  Prior  Attends.  In  arson,  evidence  of  a  recent  prior  attempt  to 
bum  the  property  is  competent.  Kramer  v.  Gommonwealth,  Penn.  vi. 
792 ;  87  Penn.  St.  299. 

127.  Subsequent  Intercourse  between  Accessory  and  Principals.  Evi* 
dence  of  the  intercourse  of  the  accessory  in  arson  with  the  principals 
after  the  commission  of  the  crime  is  competent.  Levy  v.  People,  N.  Y. 
ix.  820. 

128.  Title  in  Landlord.  On  a  trial  for  arson,  for  burning  the  house  of 
B.,  it  is  sufficient  proof  that  the  house  belonged  to  B.  to  show  that  the  de- 
fendant was  B.'s  tenant,  and  was  paying  him  rent.  People  v.  Simpson^ 
Cal.  i.  525 ;  50  Cal.  304. 

ASSAULT  AND  BATTERY. 

129.  Previous  Threats.  In  assault  and  battery,  evidence  of  previous 
threats  of  personal  violence  against  the  defendant  by  the  prosecutor  is 
inadmissible.     Staie  v.  Skidmore,  N.  C.  xvL  88. 

ASSAULT    WITH    INTENT    TO    DO    GREAT    BODILY 

HARM. 

130.  Presumption.  If  a  person  makes  an  assault  on  another  and  in- 
flicts on  him  an  injury  of  a  more  serious  character  than  an  ordinary  bat- 
tery, the  presumption  is  that  he  intended  to  inflict  a  great  bodily  injury. 
Slate  V.  Gillett,  Iowa,  xii.  499. 

131.  Ibid.  — Extent  of  Injury.  Whether  an  injury  is  a  great  or  only 
a  slight  bodily  injury  is  a  question  of  fact.     Ibid. 
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ASSAULT  WITH  INTENT  TO  MURDER 
132.  Dedaratiotu.  Respondent  ja«t  before  the  aSray  told  a  oertun 
man  to  go  to  the  bouse  of  the  assaulted  party,  near  by,  aod  get  his  pay, 
and  if  he  got  into  a  fif  ht  witli  him  be  would  oome  over  and  back  bim. 
Held:  admissible ;  and  what  this  maa  said  was  also  admissible.  State  v. 
Eaton,  Vt.  xU.  736;  58  Vu  674. 

183.  Ibid.  —  After  Act.  Declarations  of  defeodant,  made  within  two 
or  three  minates  after  the  act,  and  after  he  had  fled  two  or  three  hun- 
dred yardst  are  not  competent  as  res  getlee.  State  v.  Sejfmour,  Del.  ir. 
548. 

184.  Defence  —  AUli  —  Evidenee  of  Charaeter  of  AuaiUd  Party. 
Where  the  defence  is  an  alibi  the  acouseil  is  not  permitted  to  show  quar- 
rels of  the  person  assailed  with  third  persons,  or  the  qnarrelling  disposi- 
tion of  the  assaulted  party.     McKeone  v.  People,  Colo.  xt.  688. 

135.  Re*  GetttB.  Upon  an  indictment  for  assault  upon  J.,  proof  may 
be  given  as  part  of  the  res  yettee  that  the  accused,  as  a  part  of  the  same 
transacdoa,  assaulted  aiid  wounded  S.     Piela  t.  People,  Colo.  xv.  618. 

ASSAULT  WITH  INTENT  TO  BOB. 

136.  Oti«r  Assaults.  Other  assaults  with  intent  to  rob  cannot  be 
shown  in  aid  of  the  prosecution.     Coble  v.  Slate,  Ohio,  iv.  677. 

ATTEMPT  TO  BOB. 

137.  Chastity  of  Threatened  Woman.  In  an  attempt  to  rob  au  un- 
married female  by  threats  to  prosecute  for  a  criminal  offence,  her  char- 
iteter  for  yirtae  is  not  competent.  JUtehM  t.  Oommonweciltk,  Va.  xiL 
190;  75  Va.857. 

188.  Defimoe  —  Indecent  Assault.  Under  ao  indictment  for  an  attempt 
to  extort  money  by  a  malicious  threat  to  charge  the  prosecutor  with  an 
indecent  assault  on  his,  defendant's,  wife,  an  indecent  assault  may  be 
shewn  by  the  wife  to  negative  the  intent  to  extort.  ConunomceaUk  v. 
Jones,  Mass.  ii.  G02 ;  121  Mass.  57. 

139.  Letter  threateniny  Accusation  of  Orime  —  AmJbiyvmu  Lanyuaye 
— Parol  Evidence  to  explain.  On  an  indictment  for  sending  a  letter 
threatening  to  accuse  one  of  crime,  where  the  language  of  the  letter  is 
ambiguous,  parol  evidence  is  admissible  to  explain  the  meaning  of  it. 
State  V.  Lintkiums,  Mo>  viii.  175  ;  68  Mo.  66. 

BASTABDY. 

140.  JSeosonaUe  Dottbt.  The  daotrine  of  reasonable  doubt  does  not 
apply  to  bastardy  cases.  StovaU  v.  State,  Tenn.  iii.  490 ;  9  Heisk.  597. 
Per  contra.  Van  Tassel  y.  State,  Wis.  xvii.  414. 

141.  Doubt  as  to  Paternity.  In  bastardy  proceedings  it  appeared  that 
the  prosecutrix  had  bad  intercourse  with  two  persons  within  so  short  a 
period  as  to  make  it  doubtful  which  caused  the  pregnancy :  Held,  that 
her  poeitive  testimony  as  to  the  paternity  shoold  noi  controL  Baier  t. 
Srote,  Wis.  viii.  475 ;  47  Wis.  111. 

BIGAMY. 

142.  Reasonable  Douit.  The  prior  marriage  must  be  estaUished  beyond 
a  reasonable  doubt.     State  v.  Arminyton,  Minn.  v.  750 ;  25  Minn.  29. 

BUBQLABY. 

143.  Recent  Possession  of  Goods  stolen —  Explanation  —  Good  ChoT' 
aeter.  Where  possession  of  the  missing  goods  on  Sunday,  after  a  burg- 
lary on  tbe  Friday  night  before,  was  proved,  and  it  was  clearly  shown 
Jbat  the  goods  were  taken  from  tbe  store  when  it  was  broken  into  and  en- 
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tered,  and  there  was  no  explanation  or  attempt  to  explain  the  possession 
of  defendant  when  arrested,  and  there  was  no  proof  of  good  character, 
the  evidence  was  sntflcient  to  prove  barglary.  Brown  v.  State,  Ga.  ▼. 
528;  59  6a.  456.  See  Walker  v.  Commonwealth,  Va.  v.  281 ;  28  Gratt. 
969.     Cummins  v.  People,  Mich.  ix.  49 ;  42  Mich.  142. 

144.  Ibid,  Whether  possession  of  stolen  property  t»  m  is  sufficient  to 
warrant  a  conviction  for  burglary,  queere.  Walker  v.  Oommanweabh, 
Va.  V.  281 ;  28  Gratt.  969. 

145.  Cff  Store.  That  a  store  with  goods  in  it  was  closed  at  sundown, 
and  the  next  morning  at  sunrise  was  found  robbed,  is  proof  of  a  burglary. 
Broum  V.  State,  Ga.  v.  523;  59  Ga.  456. 

146.  Ihid.  —  Proof  of  Btuinees.  Under  an  indictment  for  burglary 
of  a  store,  in  proof  of  character  of  building  it  may  be  shown  that  it  was 
a  place  in  which  merchandise  was  kept  for  sale.  Commonwealth  v. 
WAalen,  Mass.  xii.  693. 

CONSPIRACY. 

147.  Bedarationt.  Where  the  charge  is  a  combination  to  defraad, 
the  declarations  of  any  one  of  the  alleged  confederates  is  evidence 
against  the  others,  when  made  during  the  furtherance  of  the  common 
design-  ffauser  v.  Tate,  N.  0.  xiii.  218 ;  81  N.  C.  86.  State  v.  Bans, 
N.  C.  xvi.  119. 

148.  Jbid. —  Subsequent  BeeUtrations  of  a  conspirator  are  not  evidence 
against  his  associates.  Heine  v.  Commonwealth,  Peun.  viii.  827;  91 
Peon.  St.  145. 

149.  JMd.  —  Larceny.  Where  a  conspiracy  to  commit  theft  has  been 
established,  declarations  of  the  conspirators  are  competent  against  each 
of  them,  although  made  after  the  completion  of  the  theft.  O'Neal  v. 
State,  Tex.  xvii.  286.     Farrell  v.  People,  N.  Y.  x.  607;  21  Hun,  486. 

CONVICTION  AS   COMMON   THIEF. 

150.  Proof.  To  sustain  a  conviction  of  one  as  a  common  thief,  there 
must  be  proof  either  of  facts  or  reputation  sufficient  to  show  that  the 
accused  was  by  practice  and  habit  a  thief  during  one  year  next  before 
prosecution  brought.      World  v.  State,  Md.  vi.  686. 

EMBEZZLEMENT. 

151.  False  Entries.  The  wilful  making  of  false  entries  may'be  shown 
in  embezzlement     State  v.  Baumhager,  Minn.  xii.  500 ;  28  Minn.  226. 

152.  Incorporation.  On  an  indictment  of  an  agent  of  an  express  com- 
pany for  embezzlement,  incorporation  of  the  company  may  be  shown  by 
parol.     State  v.  Cheek,  Mo.  iii.  299. 

FALSE   PRETENCES. 

158.  Burden  of  Proof .  In  false  pretences  based  upon  the  existence 
of  certain  securities,  the  defendant  cannot  be  compelled  to  produce  them ; 
the  prosecution  must  establish  every  allegation,  negative  or  affirmative. 
State  V.  Wilbome,  N.  C.  xvi.  161. 

164.  Letters  —  Advertisement.  Letters  addressed  to  a  defendant,  and 
containing  money,  in  reply  to  an  advertisement  published  by  him  to  ob- 
tain money  by  false  representations,  is  competent,  and  will  support  a 
conviction.      Queen  v.  Cooper,  Q.  B.  Div.  i.  341 ;  1  Q.  B.  Div.  19. 

155.  Like  Crimes.  In  obtaining  money  by  false  pretences  in  the  sale 
of  a  horse,  the  government  cannot  show  the  circumstances  and  details  of 
three  other  sales  made  by  the  defendant  to  other  parties,  though  such 
evidence  is  offered  "  solely  for  the  purpose  of  showing  the  intent  with 
which  the  defendant  made  the  sale "  charged  in  the  indictment.  Com- 
monwealth V.  Jackson,  Mass.  xiiL  626 ;  182  Mass.  16. 
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156.  Ibid.  —  DaU.  While  it  is  oompetent  ia  order  to  prove  an  in- 
tent to  defraad  by  false  representations  to  show  fraqdnlent  dealings  of 
the  accused  with  other  parties,  evidence  of  representations  made  in 
March,  to  show  knowledge  of  the  falsity  of  representations  made  in  Jan- 
nary  preceding,  is  not  competent.  People  v.  Shmlman,  N.  T.  viiL  86 ; 
76  N.  Y.  624. 

FELONY. 

157.  Federal  Statutes,  Felonies,  not  capital,  recognised  by  the  federal 
sututes.     See  U.  S.  t.  Coppersmith,  U.  S.  C.  C.  x.  517. 

FOBQERT. 

158.  Character.  Grenerai  evidence  that  a  defendant  is  a  bad  man  is 
not  admissible  on  a  trial  for  forgery.  Pauli  v.  Commonwealth,  Ponn. 
viii.  247 ;  89  Penn.  St.  432. 

159.  Flight  of  Defendant.  The  flight  of  a  person  accused  of  forgery 
is  competent  to  show  gnilt.     Fox  v.  Pe<mle,  111.  x.  557  ;  95  III.  71. 

160.  Other  Forgeries — Statements  of  Defendant.  Statements  of  de- 
fendant in  forgery,  as  to  other  instruments  of  the  same  Itind  supposed  to 
have  been  uttered  by  him,  are  not  competent.     Ibid. 

161.  Ottering — Knowledge.  Strict  proof  as  to  defendant's  Icnowledge 
of  the  genuineness  or  falsity  of  the  note,  like  any  other  material  fact 
constituting  the  crime,  is  required.  Parlor  v.  People,  111.  xi.  294 ;  97 
111.  32. 

1 62.  Q/her  Uttering.  In  forgery,  the  recent  uttering  of  other  forged 
paper  is  oompetent  to  show  intent.  BeU  v.  Slate,  Md.  xiu  528 ;  57  Md. 
108. 

HORSE  STEALXNG. 

163.  like  Offence,  Evidence  that  defendant  had  stolen  the  horse  of 
another  person  is  incompetent.  McBride  v.  Commonwealth,  Ky.  iv.  654 ; 
13  Bush,  838. 

mTERFBRBNCB  WITH  PROCESS. 

164.  Party.  It  is  error  to  admit  evidence  of  attempted  interference 
with  process  without  showing  that  the  accused  was  a  party  thereta 
Watson  V.  Commonwealth,  Penn.  x.  705 ;  95  Penn.  St.  418. 

LARCENY. 

165.  Declarations.  Declarations  of  defendant,  upon  larceny  of  a 
heifer,  that  he  had  lost  one,  made  three  months  before  the  ofTence  oo> 
curred,  and  his  hunting  after  the  heifer  and  claim  of  ownership  are 
competent  in  his  favor.     State  v.  Daley,  Yt.  xii.  480  ;  53  Vt.  442. 

166.  Other  Larcenies.  In  larceny,  other  larcenies  cannot  be  shown. 
People  V.  Hartman,  Cal.  xii.  393. 

167.  Pretended  Purchase  —  Similar  Transactions.  Under  an  indict- 
ment for  larceny  by  a  pretended  purchaser,  evidence  of  recent  similar 
transactions  is  competent.  Shipply  v.  People,  N.  Y.  xii.  794 ;  86  N.  Y. 
875. 

168.  Recent  Possession — Explanation — Character.  Recent  posses- 
sion of  stolen  property,  unexplained,  and  good  character  not  shown,  is 
competent  evidence  of  larceny.  Slate  ■<i.  Raymond,  Conn.  ix.  142;  46 
Conn.  345.  Pemde  v.  Ah  Sing,  Cal.  xiL  43.  Slate  v.  Crank,  Mo.  xiv. 
245.    Slate  v.  Kimble,  La.  xiv.  434. 

169.  Ibid.  —  EaepUmation.  An  explanation  by  defendant  of  his  pos- 
session of  stolen  property,  at  the  time  of  the  charge,  is  competent.  Tay- 
lor V.  State,  Tex.  xvii.  728. 

170.  Ibid.  — Joint  Possession.    The  posaeasioa  may  be  a  joint  posses- 
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sioB  by  two  or  more  persons ;  bat  it  is  necessary  that  it  be  an  actual 
possession  on  the  part  of  the  person  charged  with  the  theft.  <State  t. 
Raymond,  Conn.  ix.  142 ;  46  C!onn.  345. 

171.  Bnd.  —  Law  or  Fad.  The  presumption  in  the  case  is  not  one 
of  law  for  the  court,  but  of  fact  for  the  jury,  who  are  to  weigh  all  the 
circumstances  attending  the  possession.     Ibid. 

172.  Ovmerthtp.  In  prosecutions  for  larceny,  if  the  owner  of  the 
stolen  property  is  known  and  his  attendance  can  be  procured,  his  testi- 
mony that  the  property  was  taken  from  him  without  his  consent  is  indis- 
pensable to  a  conviction.     State  v.  Moon,  Wis.  iv.  68 ;  44  Wis.  684. 

173.  Proof  of  Value.  The  subject  of  larceny  was  a  padlock,  of  the 
alleged  value  of  thirty  cents.  There  was  no  proof  of  any  specific  value, 
but  it  was  shown  that  the  look  was  used  for  fastening  the  door  from 
which  it  was  stolen,  and  this  was  held  to  be  snfllcient  proof  of  value. 
Wolverton  v.  Commonwealth,  Va.  ziii.  574;  75  Ta.  910. 

174.  Value  of  (Nothing  —  Second- Hand  PricM.  The  value  of  personal 
clothing,  in  larceny,  cannot  be  confined  to  seoOnd-faand  prices.  Pratt  v. 
S^te,  Ohio,  X.  119  ;  85  Ohio  St.  514 

LOTTEBY. 

175.  Specific  Acts — General  Charge — Evidence.  Specific  acts  of 
inducement,  although  each  is  a  separate  offence  with  a  separate  punish- 
ment denounced  against  it,  are  provable  under  the  general  charge  of 
promoting  a  lottery.  Miller  v.  Commonwealth,  Ky.  v.  144;  IS  Bush, 
731. 

MANSLAUaHTEB. 

176.  Actt  of  Violence.  In  manslaughter  by  hauling  deceased  by  the 
hair  of  the  head  and  throwing  her  violently  upon  a  sofa,  other  acts  of 
violence  may  be  shown.     Pike  v.  State.  Maine,  i.  374 ;  65  Maine,  111. 

177.  Papers  of  Deeeated  found  on  Line  of  Flight  of  Aeeueed.  Where 
a  man  has  been  shot  and,  immediately  after  the  shooting,  certain  persons 
are  seen  running  away  from  the  scene  of  the  shooting,  it  is  not  error  to 
admit  evidence  that  papers  and  property  of  the  deceased  were  picked  up 
on  the  line  of  flight  of  these  persons,  in  order  to  connect  them  with  the 
shooting.    MeCcmkey  v.  Commonwealth,  Penn.  xv.  248. 

MAYHEM. 

178.  Premeditation,  The  jury  must  find  as  a  Uuai  that  there  was  a 
premeditated  design  to  maim,  before  there  can  be  a  oonvietioD.  7V<% 
T.  Pe^e,  N.  Y.  ii.  663. 

MURDER. 

179.  Burden  of  Proof—  Degrees  of  Crime.  All  marders  are  pre- 
sumed in  law  to  be  murder  in  the  second  degree.  In  order  to  elevate 
the  offence  to  murder  in  the  first  degree,  the  onut  pnha$tdi  is  on  the 
prosecution ;  and  to  reduce  the  olfbnce  to  manslaagfater,  the  onos  is  on 
the  prisoner.      WHlit  v.  Commonwealth,  Va.  iz.  157 ;  82  Grratt.  929. 

180.  Ibid.  —  Raising  Degree.  The  burden  of  proof  must  rest  with 
the  Commonwealth  when  it  seeks  to  raise  the  killing  above  murder  in 
die  second  degree.  Murrey  v.  Commonweal^,  Penn.  i.  102 ;  79  Penn. 
St  811. 

181.  Ibid.  —  TTtreat.  To  require  the  defendant  to  prove  that  at  the 
time  of  the  killing  he  had  not  the  disposition  to  carry  out  his  threat, 
throws  the  burden  of  proof  on  him,  and  requires  him  to  prove  a  nega- 
tive.    Ibid. 

182.  Conduct  of  Accused  upon  Disinterment  of  Body.  The  conduct 
of  the  accused,  brought  before  tbe  body  of  the  (kceased,  disioterred  for 
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identificatiou,  was  oompeteot  though  be  was  in  arrest     Hcmdiine  t. 
StaU,  Tex.  viiL  603. 

188.  Oonfession  as  Aecettory.  A  confessioii  of  A.  that  he  was  an 
accessory  to  the  murder  of  B.,  made  upon  his  trial  as  a  principal  hn  the 
marder,  if  believed,  would  justify  his  acquittal.  State  v.  BwauU,  N.  H. 
ix.475;  58  N.  H.  257. 

184.  Oonfe$tio»  of  Third  Penon.  A  ooofessioD  of  a  third  person  is 
not  competent  on  the  trial  of  an  indictment  for  marder.  Sharp  t.  State, 
Tex.  viii.  574. 

185.  Death  from  bUoxicatioH  —  IntUmeet  of  Drinking.  In  murder, 
npon  the  defence  that  deceased  was  an  habitual  drunkard,  and  that  her 
habits  would  acoount  for  her  death,  evidence  of  instances  of  intoxication 
may  be  admitted,  bat  if  excluded  no  exception  will  lie.  Commonweakk 
T.  Ugan,  Mass.  xv.  595 ;  134  Mass.  223. 

186.  Dedaradont  —  Aoceteory  before  the  Fact  Declarations  Boade 
prior  to  a  murder,  in  the  presence  of  a  prisoner  charged  as  accessory  be- 
fore the  fact,  whidi  tend  to  edaow  a  conspiracy  in  wiuch  the  prisoner  vas 
a  party,  ar«  admisuble  witboot  express  evidence  (A  assent  on  the  part  of 
the  prisoner.  So,  also,  is  evidence  of  similar  declarations  on  the  part  of 
the  prisoner.  Duffy  v.  Commonwealth,  Penn.  vii.  156  ;  6  W.  N.  C.  No. 
22. 

187.  Ibid.—  Of  Wife  —  AetoHerAdxiteiry.  Upon  a  trial  for  mar- 
der, declarations  of  the  wife  that  she  had  oonunitted  adultery  with  da- 
ceased  are  competent,  but  evidence  to  corrofa<mite  her  should  be  excluded. 
Her  statement  is  the  principal  fact.     People  v.  Murtado,  Cal.  xv.  744 

188.  2bid.  —  StotemenU  of  Defe»dant  to  Third  Parties.  SemNe,  that 
the  statements  of  a  witness  made  to  third  parties  as  to  complicity  with 
the  homicide  are  not  competent  upon  the  trial.  &ate  v.  Talbott,  Mo. 
xiL  88 ;  73  Mo.  347. 

1 89.  Ibid.  —  Of  Witness  to  Third  Persons  —  Impeachment.  In  murder, 
it  is  not  competent  to  discredit  a  witness,  whose  testimony  implicates  the 
prisoner,  by  showing  that  such  witness  made  deolftradons  to  third  pei^ 
sons  that  be  killed  the  deceased.  Munshower  v.  Stats,  Bid.  xL  535  ;  55 
Md.  11. 

190.  Disposition  of  Defendant.  Evidence  of  the  peculiar  disposition 
of  a  man  is  not  receivable  in  evidence  to  affect  the  question  of  criminal* 
ity.     Small  v.  Commonwealth,  Penn.  ix.  289  ;  91  Penn.  St.  804. 

191.  Drunkenness.  Drunkenness  will  not  excuse  crime,  but  it  may  be 
shown  to  reduce  the  degree  of  murder.  Jones  v.  Commonwealth,  Penn. 
1  Am.  L.  T.  fi.  266. 

192.  Hearsay — Unnoticed  Accusations.  Unnoticed  accusations  made 
by  bystanders  in  the  presence  of  defendant  and  the  body  of  the  deceased 
are  not  competent.     People  v.  Ah  Tate,  Cal.  ix.  604 ;  54  CaL  89. 

193.  Jeopardy — Jury  discharged  in  Former  Tried.  Under  a  plea  ol 
"  not  guilty,"  by  the  California  Code  the  defendant  may  show  that  he 
was  put  in  jeopardy  on  a  former  trial  by  the  discharge  of  the  jury.  Peo- 
ple V.  Cage,  Cal.  1  Am.  L.  T.  R.  127. 

194.  Jaalice — Deadly  Weapon.  In  homicide  with  a  deadly  weapon, 
malice  must  foe  proved  by  the  state.  State  v.  Hopkins,  S.  C.  xii.  798 ; 
15  S.  C.  153. 

195.  Necessary  Facts.  In  marder  the  state  must  prove  wilfulness,  de- 
liberation, premeditation,  and  malice  aforethought.  State  v.  Tcdbott,  Ma 
XiL  88 ;  73  Mo.  347. 

196.  Snd.  —  AfaUce.  Malice  is  a  condition  of  the  mind,  and  prenedi- 
tatioo  and  wilfulness  are  acts  or  operations  of  the  mind,  to  be  established 
by  proof  of  phyacal  facts  indicating  that  such  mental  oonditioa  existed, 
or  that  such  mental  operations  occurred.     Ibid. 

197.  Preparation  of  Weapon.     Deliberation  and  intent  to  marder, 
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when  tli«  homicide  is  done  bj  a  stabbing,  may  be  shown  by  the  fact  that 
upon  the  morning  of  the  homicide  the  defendant  had  had  the  knife  he 
used  sharpened.      Wahh  v.  People,  N.  Y.  xiv.  158. 

198.  Set  GetUe  —  Identification.  The  declarations  of  deceased,  tend- 
ing  to  identify  the  prisoner  with  the  murder,  although  made  several 
minates  before  the  killing,  and  at  a  different  locality,  are  admissible  as 
part  of  the  ret  gttta.     Wesley  v.  StcUe,  Ala.  i.  34S  ;  52  Ala.  182. 

199.  Several  Defendant*.  Upon  a  trial  for  murder,  of  several  defend- 
ants, evidence  which  tends  to  prove  the  guilt  of  any  defendant  is  com- 
petent, though  it  may  injure  the  othera.  Bnmdt  r.  Commonwealth, 
Penn.  x.  878. 

200.  Of  Wife  — Adukery— Father  of  Bastard.  Under  an  indict- 
ment for  the  murder  of  his  wife,  whom  he  sospected  of  criminal  intimacy 
with  another  man  and  the  birth  of  an  illegitimate  child,  the  defendant 
cannot  show  that  such  man  was  the  repnted  ^her  of  the  child.  ^tV- 
Ungdea  v.  State,  Ala.  xiv.  237. 

201.  md.  —  Another  Wife.  Evidence  of  another  wife  living  is  com- 
petent upon  the  trial  of  a  man  for  the  murder  of  his  wife.  Reinhari  t. 
People,  N.  Y.  ii.  655 ;  82  N.  Y.  107. 

NUISANCES. 

202.  Competent  Facts.  What  facts  may  be  shown  npon  a  trial  for 
noisance.     See  Clayton  v.  Slate,  Md.  xvi.  897. 

203.  Ditorderly  House.  On  a  charge  of  keeping  a  disorderly  house 
the  district  attorney  may  ask  a  witness  the  kind  of  people  frequenting 
the  house,  and  may  prove  that  it  was  frequented  by  noisy  and  dis- 
reputable people.     Commonwealth  v.  Noomm,  Penn.  xi.  822. 

204.  Disorderly  Person  —  Other  hUoxication.  Upon  a  trial  for  the 
offence  of  intoxication,  evidence  respecting  the  conduct  of  defendant  at 
other  times  when  intoxicated  is  admissible,  for  the  purpose  of  showing 
the  character  of  the  acts  relied  on  as  evidence  of  the  offence.  State  t. 
Hvxford,  Iowa,  vii.  205;  47  Iowa,  16. 

205.  Ihid.  —  School  Trustee.  On  a  trial  for  wilful  disturbance  of  a 
public  school,  it  is  competent  for  defendant  to  prove  that  he  was  a 
member  of  the  district  school  board,  and  that  what  he  did  was  by  order 
of  the  board,  and  in  the  honest  discharge  of  official  duty.  Bays  v.  State, 
Neb.  ui.  642 ;  6  Neb.  197. 

OBSCENE  PUBLICATION. 

206.  Ilhutrations.  The  illustrations  as  well  as  the  text  of  a  news- 
paper may  be  submitted  to  the  jury,  under  an  indictment  against  one 
circulating  an  obscene  publication.     Montross  t.  State,  Gra.  xvii.  783. 

207.  Other  Papers.  Under  an  indictment  for  circulating  an  obscene 
publication,  the  defendant  in  making  a  statement  to  Ae  jury  cannot  read 
or  show  other  publications  which  were  exposed  for  sale,  and  which  con- 
tained matter  even  more  obscene.     Ibid. 

PENSIONS. 

208.  Withholding  Pension  Money  —  Pensioner  DisquaHfied.  Any 
disqualification  of  the  pensioner  cannot  be  shown  by  defendant  on  a  trial 
for  withholding  pension  money.      U.  S.  v.  Sehindler,  U.  S.  C.  C.  x.  104 

PERJUBY. 

209.  Appeal  from  Magistrate's  Judgment.  The  record  of  appeal  from 
a  magistrate's  judgment  is  not  sufficient  evidence  of  perjury  in  swearing 
"  that  if  the  proceedings  appealed  from  are  not  removed  he  (the  defend- 
ant) would  be  required  to  pay  more  money  than  is  justly  due."  Com- 
monwealth V.  Sheriff,  Penn.  xiii.  571. 
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210.  Inloxieation.  In  perjury  as  a  past  transaction,  that  the  accused 
was  "  greatly  intoxicated  "  at  the  time  of  such  transaction  is  competent. 
Lj/tle  V.  SteUe,  Ohio,  v.  441 ;  81  Ohio  St.  196. 

211.  Notary  —  Appointment — Retidence.  Where  the  prisoner  was 
charged  with  perjury  in  swearing  to  an  aifldavit  before  a  notary  public, 
it  was  error  to  reject  evidence  that  the  notary  was  a  resident  of  another 
state.     Lambert  v.  People,  N.  Y.  viL  471 ;  76  N.  Y.  120. 

212.  Notary's  Recollection — Potitive  Denials.  lu  perjury  in  swear- 
ing to  an  affidavit  before  a  notary,  when  the  defendant  testifies  that 
he  sent  the  paper  signed  to  the  notary,  as  is  corroborated,  and  the 
notary  could  not  remember  that  be  had  taken  the  oath,  but  l)elieTed  he 
did  so  from  seeing  his  name  on  the  jurat,  the  court  most  direct  an 
acquittal.     Ocu«  v.  People,  N.  Y.  vii.  606. 

213.  Oath  taken  be/ore  Notary.  On  an  indictment  for  having  stated 
in  a  deposition  material  matter  which  the  affiant  did  not  believe  to  Ite 
true,  evidence  that  there  is  but  one  legal  form  of  administering  the  oath 
and  that  the  form  was  used  substantially,  together  with  the  certificate 
that  the  affidavit  was  sworn  to,  is  sufficient  to  sustain  a  conviction. 
ir.  S.  v.  Baer,  U.  S.  C.  C.  xi.  182 ;  18  Blatch.  492. 

POLYQAMT. 

214.  Burden  of  Proof — Polygamous  Husband  detaining  Second  Wife. 
Where  it  is  shown  that  the  alleged  husband  of  a  second  wife  in  Utah 
had  interfered  to  prevent  her  attendance  as  a  witness  for  the  United 
States  upon  his  trial  for  polygamy,  the  burden  of  proof  is  upon  him  to 
prove  that  he  had  not  been  instrumental  in  concealing  or  detaining  her. 
Reynolds  v.  U.  S.,  8.  C.  U.  S.  vii.  161 ;  98  U.  S.  145. 

PROSTITUTION. 

215.  Cfharacter  of  Defendant s  House.  On  an  infKctment  for  importing 
women  for  purposes  of  prostitution,  the  character  of  the  house  and  of  acts 
done  therein  after  the  woman  was  imported  and  while  she  lived  there 
are  competent.     V.  &  v.  JohnsUm,  U.  S.  C.  C.  xii.  185 ;  19  Blatch.  257. 

PUBLIC  OFFICERS. 

216.  Neglect  of  Duty.  Upon  the  trial  of  a  public  officer  for  neglect 
of  duty,  evidence  of  positive  misfeasance  is  incompetent  Stale  r. 
Hawkins,  N.  C.  iv.  581 ;  77  N.  C.  494. 

RAPE. 

217.  Chastity  —  Reputation.  In  rape,  the  chastity  of  the  prosecutrix 
is  in  issue  and  may  be  assailed  by  general  reputation,  only.  Common- 
weahh  V.  Harris,  Mass.  xii.  241 ;  131  Mass.  386. 

218.  Carnal  Knowledge  of  Child.  In  assault  with  intent  to  commit 
rape,  upon  a  female  under  ten,  it  is  sufficient  to  show  the  attempt,  and 
that  the  child  was  under  ten  years  of  age.  Slate  v.  Johnston,  N.  0.  iii. 
643 ;  76  N.  C.  366. 

219.  Declarations  of  Female.  In  rape,  declarations  of  the  prosecutrix 
are  competent  to  confirm  her  own  testimony,  but  are  not  original  evidence 
of  the  fact  of  the  crime  or  the  guilt  of  defendant.  Rupe  v.  Stale,  Tenn. 
vi.  541. 

220.  Ibid,  —  Previous  to  Trial  In  rape,  the  testimony  of  the  woman 
may  be  confirmed  by  evidence  that  she  told  the  same  story  out  of  court, 
and  this  evidence  is  not  limited  to  the  mere  fact  of  her  having  made 
sach  a  statement,  but  may  extend  to  the  particulars  of  it.  State  v.  Byrne, 
Conn.  xL  869 ;  47  Conn.  465. 

221.  Opinion  of  Physician.  In  rape,  a  physician  after  examination 
and  finding  the  sexual  organs  of  the  female  inflamed,  cannot  testify  that 
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ia  bis  opiaioD  the  inflamnuition  "  was  produced  bj  having  a  violent  ood- 
nectioD."     Noonan  v.  Slate,  Wis.  xiv.  820. 

222.  Subsequent  Actt  of  Fellow  Conspirators.  Wbeo  the  accused  coo- 
spired  with  others,  to  commit  a  rape,  which  was  effected,  and  after  sexual 
intercourse  fled,  the  acts  and  declarations  of  the  others  after  he  left  are 
admissible  against  him.     &ate  v.  Shields,  Conn.  viL  140;  45  Conn.  266. 

RBCBIVlNa  STOLEN  GOODS. 

223.  Guil^  knowledge.  To  prove  guilty  knowledge  on  the  part  of 
the  receiver,  it  may  be  proved  that  he  had  before  received  stolen  goods 
irom  the  same  person  from  whom  he  received  the  goods  in  question. 
Stale  v.  Ward,  Conn.  xv.  748;  49  Conn.  429. 

224.  3id.  —  Reputation  of  Alleged  Thief.  On  an  indictment  for  receiv- 
ing goods,  knowing  them  to  be  stolen,  the  defendant  may  show  that  the 
alleged  thief  was  reputed  to  be  an  honest  dealer  in  the  goods  which  were 
stolen.     Commonwealth  v.  GaxzoU,  Mass.  iv.  807 ;  123  Mass.  220. 

225.  Principal  or  Receiver  —  ITiefl.  Where  the  information  charges 
theft,  evidence  may  be  offered  under  the  statute  (Gen.  St.  p.  503,  §  15), 
first,  that  the  defendant  was  the  principal  in  the  theft,  second,  that  he 
was  a  receiver  of  the  stolen  goods.  State  v.  Ward,  Conn.  xv.  748 ;  49 
Conn.  429. 

ROBBERY. 

226.  Of  Bank.  It  may  be  shown  in  robbery  that  defendant  was  at  a 
bank  which  had  been  robbed  under  a  scheme  to  rob  it,  to  which  he  was 
a  party,  and  that  his  presence  was  not  innocent  or  accidental,  to  connect 
him  with  the  robbery  of  the  keys  of  the  bank  safe.  Hope  v.  People, 
N.  T.  xi.  441 ;  83  N.  Y.  418. 

227.  Jbid.  —  Taking  Vault  Keys  and  forcing  Information  of  Combi- 
nation. Taking  the  Iftys  of  bank  vaults,  with  a  knowledge  forced  from 
their  custodian  of  the  combinatiou,  to  open  the  locks,  the  keys  not  being 
returned,  is  evidence  of  robbery.    Ibid. 

SEDUCTION. 

228.  Chastity.  To  sustain  a  charge  of  seducing  an  unmarried  woman, 
it  is  necessary  for  the  People  to  establish  beyoud  a  reasonable  duubt  that 
immediately  preceding  the  ofience  charged  the  prosecutrix  was  chaste 
and  virtuous.     People  v.  Squires,  Mich.  xv.  148 ;  49  Mich.  487. 

229.  Ibid.  —  Presumption.  The  presumption  in  favor  of  chastity  is 
negatived  by  evidence  of  illicit  relations  between  the  prosecutrix  and 
the  accused  preceding  the  offence  charged.     Hid. 

230.  Other  Illicit  Intercourse  —  Cross-Examination.  On  cross-exam- 
ination on  a  trial  for  seduction  and  promise  of  marriage,  the  woman  may 
be  asked  whether,  at  the  time  of  the  alleged  seduction,  she  had  bad  illicit 
intercourse  with  any  other  person.  People  v.  Clark,  Mich.  i.  286;  83 
Mich.  112. 

231.  Inveiglement.  Evidence  to  show  that  there  was  a  plan  to  in- 
veigle the  d^endant  into  a  marriage  with  the  prosecutrix,  and  failing 
that,  to  prosecute  him,  is  admissible.     Ibid. 

232.  Sexual  Intercourse  —  Evidence  of  Physician.  Medical  evidence 
to  show  that  sexual  intercourse  with  the  defendant  was  impossible  under 
certain  circumstances,  and  that  pain  and  suffering  would  be  felt  by  ber, 
is  competent.     Ibid. 

233.  Witness  —  Prosecutrix.  The  prosecutrix  in  seduction  under 
promise  of  marriage  cannot  take  the  stand  of  her  own  motion.     Ibid. 

SELF-DEFENCE. 

234.  Burden  of  Proof — Proof  of  Felonious  Design.    To  justify  the 
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defendant,  who  has  killed  an  aggressor,  it  is  not  necessary  to  prove  hj  a 
preponderance  of  evidence  that  the  deceased  was  actually  abont  to  com- 
mit a  felony  upon  him ;  it  is  sufficient  if  such  a  desigu  is  made  to  appear 
from  all  the  circumstancM  attending  the  killing.  People  r.  Flannagan, 
Cal.  xii.  263. 

235.  3id.  —  Mayhem.  In  mayhem  of  an  ear,  in  a  fight,  the  onus  is 
on  defendant  to  show  self-defence.     Stale  v.  Skidnore,  N.  G.  xvi.  88. 

236.  Gharacler  of  Deceased —  Order  of  Proof.  The  general  charac- 
ter of  deceased  for  violence  mity  be  proved  when  it  would  serve  to  ex- 
plain his  actions  at  the  homicide.  The  actions  which  it  would  serve  to 
explain,  however,  mast  be  proved  first,  before  such  evidence  is  compe- 
tent.    Hudson  v.  State,  Tex.  ix.  93  ;  9  Ct  of  Appeals,  151. 

237.  Ibid.  —  D^endant's  Knowledge.  Defendant  may  show  that  the 
deceased  was  known  to  him  to  be  a  person  of  violent,  vicious,  and  dan- 
gerous character.  Marts  v.  State,  Ohio,  3  Ant.  L.  T.  R.  414.  Robertt  v. 
State,  Ala.  xiL  772 ;  68  Ala.  156. 

238.  Defendant  as  Witness  —  Feat  of  Danger.  In  murder,  the  de- 
fendant off«'ing  himself  as  a  witness  must  be  allowed  to  answer  whether 
or  not  when  he  fired  he  really  believed  bis  life  was  in  danger.  &ate  v. 
Harrington,  Nev.  v.  48 ;  12  Nev.  125. 

239.  Physical  Superiority  of  Assailant  —  Manslaughter.  In  man- 
slaughter, where  the  defence  i«  self-defence,  evidence  that  the  assailant 
was  a  larger  and  more  powerful  man  than  the  defendant  is  admissible. 
Commonwealth  v.  Barnacle,  Mass.  xv.  804 ;  134  Mass.  215. 

240.  Threats,  Threats  are  admissible  for  the  purpose  of  ascertaining 
the  asstulant ;  and,  also,  when  they  have  been  communicated  to  the  de- 
fendant, for  the  purpose  of  determining  whether  the  threats,  under  the 
oireamstances,  were  soifioient  to  excite  reasonable  fears  in  the  mind  of 
the  defendant.     People  v.  TamJdn,  Cal.  xv.  490 ;  62.  Cal.  468. 

241.  Ibid.  —  Previous  Quarrels.  In  assault  and  battery,  proof  of 
]W8vioa8  diiScnlties,  in  which  the  prosecutor  was  the  aggressor,  and  of 
threats  by  him,  are  not  competent.  Holly  v.  Slate,  Miss.  v.  658 ;  55 
Miss.  424. 

242.  Jbid.  —  Seleoancy.  In  homicide,  evidence  of  previous  threats 
made  by  deceased  against  defendant,  and  communicated  to  him,  are  not 
necessarily  admissible.     Pevjde  v.  Taitkg,  Cal.  viii.  618 ;  58  CaL  602. 

243.  Ibid.  —  At  Remote  Period.  Bemoteoess  of  the  time  upon  whdeh 
a  threat  against  life  was  made  may  afiect  the  weight  to  be  given  such  a 
declaration,  but  does  not  affect  its  competency  as  evidence.  State  v. 
Hoyt,  Conn.  ix.  206 ;  46  Conn. 

244-  Mid.  —  Uncoiumunicated  Threats.  Threats  previously  made  by 
the  deceased,  whether  communicated  or  not,  are  competent.  Roberts  v. 
SlaU,  Ala.  XiL  772 ;  68  Ala.  156.  See  Kendriek  v.  StaU,  Miss.  vL  781 ; 
55  Miss.  436. 

245.  Drdateful  ArresL  Where  one  is  on  trial  for  a  felonious  assault 
oonunitted  on  a  peace  officer,  he  may  show,  to  reduce  its  degree,  that  the 
aasaolt  was  made  by  him  to  regain  his  liberty  from  an  unlawful  arrest, 
and  be  may  show  that  the  arrest  was  unlawful  Goodman  v.  Steae,  Tex. 
viL  877 ;  4  Ct  of  Appeals,  349. 

SBLLXNG  INTOXICATING  LIQtTORS. 

246.  Sfid.  —  Consignment  of  Liquors.  Evidence  is  admissible  that 
packages,  apparently  of  liquors,  were  received  at  the  railroad  station  of 
the  town,  consigned  to  the  person  diarged  with  keeping  the  liquors  for 
sslo,  although  there  was  no  proof  they  were  actually  delivered  to  him. 
And  the  faUnre  to  prove  that  the  packages  in  fact  contained  intoxicating 
liquors  went  to  the  weight  of  the  evidence,  but  did  not  render  it  inadmia- 
•iUe.     Sttde  v.  Mea^s  Liquors,  Conn.  viiL  168 ;  46  Conn.  22. 
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247.  Salet  before  and  after  Seizure  —  Kirtd  of  Liquor.  Upon  the 
question  whether  intoxicating  liquors,  seized  under  the  statute,  were  kept 
with  intent  to  sell  them  contrary  to  law,  evidence  of  sales  made  both 
before  and  after  the  seizure  is  admissible.  And  it  makes  no  difference 
that  the  liquors  sold  were  different  in  kind  from  those  seized.     Ibid. 

248.  Sale  of  Ale  —  lAquor*  Kept.  Evidence,  tending  to  show  that 
the  defendant  kept  ale  for  sale  in  his  house  at  a  certain  time,  is  compe- 
tent on  the  question  whether  spirituous  liquor,  which  he  kept  there  at 
the  same  time,  was  kept  for  sale.  State  v.  Oorman,  N.  H.  vii.  87  ;  58 
N.  H. 

249.  Keeping  Liquor  Saloon  open  on  Sunday  —  Precise  Day.  On  an 
indictment  for  keeping  open  a  liquor  saloon  on  Sunday,  the  date  given 
in  the  indictment  is  not  conclusive  upon  the  state ;  the  offence  may  be 
shown  as  of  any  Sunday,  within  the  statute  of  limitations.  State  t. 
Brunker,  Conn.  ix.  207  ;  46  Conn.  327. 

WIPE'S  OPFBNCB. 

250.  Coercion  —  Inference.  Any  inference  of  coercion  of  wife  from 
the  presence  of  the  husband  is  a  question  of  fact.  Ibid.  State  v.  Shee, 
R  I.  xiv.  476;  18  R.  1.535. 

251.  Ibid.  —  Voluntary  Act.  Coercion  is  only  primA  facie  ;  a  volun- 
tary act  renders  wife  liable.     TaUer  v.  State,  vii.  213  ;  84  Ohio  St.  127. 

CRIMINAL  APPEALS. 

QENBRAIi  MATTERS. 

1.  Filing  Brieft.  The  judgment  will  not  be  affirmed  for  the  failure 
of  the  accused  to  file  his  points  within  the  time  prescribed  by  the  rule. 
Pteper  v.  People,  III.  xii.  298 ;  99  111.  406. 

2.  Exception  —  Materiality.  To  sustain  an  exception,  the  party 
claiming  it  must  show  he  was  aggrieved  by  the  ruling.  Slate  v.  Pike, 
Maine,  i.  374;  65  Maine,  111. 

3.  Bight  to  Bemove.  A  right  to  remove  can  only  be  brought  before 
the  court  of  appeals  by  a  writ  of  error.     Smith  v.  StcUe,  Md.  iii.  6. 

4.  Proof  of  Venue.  A  judgment  will  not  be  reversed  for  failure  to 
make  proof  of  venue,  in  the  absence  of  an  exception.  Wetley  v.  StcUe, 
Ala.  L  848 ;  52  Ala.  182. 

CERTIORABI. 

5.  Eteetion  —  Jurisdiction  —  Proceedings.  The  Act  of  May  19, 
1874,  makes  the  determination  of  the  quarter  sessions,  in  contested  elec- 
tions, final,  and  on  a  common  law  certiorari  the  supreme  court  can  only 
examine  the  record  as  to  jurisdiction,  and  the  regularity  of  the  proceed- 
ings.    CoapetUer's  Appeal,  Penn.  xiii.  282 ;  11  W.  N.  C.No.  10. 

6.  To  Supreme  Court.  Special  ground  must  be  shown  to  entitle  an 
indicted  defendant  to  an  allowance  of  a  writ  of  certiorari  to  bring  the 
record  into  the  supreme  court.  State  v.  Zabriskie,  N.  J.  xiii.  486  ;  14 
Vroom,  369. 

7.  Summary  Conviction  —  Testimony.  In  summary  conviction  the 
substance  of  the  testimony  must  be  returned.  Commonwealth  v.  Bashore, 
Penn.  x.  95. 

BILL   OF  BZCBPTIONS. 

8.  After  Term  Expired.  A  bill  of  exceptions  which  has  been  allowed 
and  filed  after  the  trial  term  cannot  be  considered.  State  v.  Bohan, 
Kan.  vi.  73  ;  19  Kan.  2«. 

9.  Bules  of  Court  —  Time  of  presenting  and  settling  BiU.    The  courts 
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can  require,  by  role  of  court,  that  the  bill  be  preaented  and  settled  within 
%  reasonable,  fixed  time.  Haines  v.  Gommonwealth,  Penn.  xiiL  849 ;  100 
Penn.  St.  317. 

10.  Ibid.  —  Waiver.  Rules  requiring  a  bill  of  exceptions  to  be  set- 
tled within  a  fixed  time  are  for  the  protection  of  the  judge  as  well  as  of 
the  Commonwealth,  and  their  enforcement  cannot  be  waived.     Snd. 

11.  Pretence  of  Defendant  —  Nev  Trial.  Defendant,  in  custody, 
has  no  right  to  be  present  at  the  proceedings  for  a  new  trial.  Obmmon- 
wealtA  T.  CotUUo,  Mass.  iii.  423  ;  121  Mass.  371.  Slate  y.  Barrie,  La. 
xiv.  177. 

12.  ih'<2. —  Oapittd  Case — Pretence  of  Defendant.  Failure  of  the 
record  to  show  that  the  defendant  in  a  capital  case  was  present  on  the 
day  of  trial  is  reversible  error.  Syhetter  v.  St<ite,  Ala.  xir.  140.  ^'6- 
mm  ▼.  StaU,  Tex.  t.  44d ;  8  Ct.  of  Appeals,  437.  Stale  v.  Able,  Mo.  iv. 
842 ;  66  Mo.  203.  Lawrence  v.  CommonuMolth,  Va.  tL  285 ;  80  Gratt. 
845. 

13.  Ibid.  —  Arraignment — Plea.  Where  the  record  fails  to  show 
that  a  prisoner  was  arraigned  upon  the  indictment  or  required  to  plead 
thereto  prior  to  the  trial,  the  proceeding  is  a  nullity  and  the  judgment 
fatally  defective.    Ray  v.  People,  Colo.  xiv.  515.    , 

14.  Ibid.  —  Receipt  of  Verdict  —  Record.  The  record  must  show  the 
presence  of  the  defendant  when  the  verdict  is  received  in  felony.  State 
V.  Johnaon,  La.  xvii.  77. 

15.  Plea.  The  plea  of  defendant  must  appear  affirmatively.  Satter- 
vhite  T.  Slate,  Tex.  v.  408 ;  3  Ct.  of  Appeals,  428. 

16.  Record  tAowing  no  Error,  When  a  bill  of  exceptions  stated  that 
no  minutes  of  evidence  or  exceptions  taken  were  kept  by.  the  judge,  and 
DO  exception  to  such  omission  appeared,  no  error  was  shown.  Alien  y. 
Slate,  Wis.  viii.  882 ;  46  Wis.  883. 

17.  Reporter" t  Notet.  The  reporter's  notes  constitute  no  part  of  a  bill 
of  exceptions,  unless  embodied  or  identified  therein.  People  v.  Taing, 
Cal.  viii.  618;  53  Cal.  602. 

JURY. 

18.  Irregtdaritie$  on  TriaL  Mere  irregularities  in  the  drawing  of 
grand  or  petit  jurors  are  not  grounds  for  the  reversal  of  a  conviction. 
Cox  V.  Peovle,  N.  Y.  ix.  581. 

19.  Challenge  —  Exceptiont  —  Evidence.  Exceptions  may  be  taken 
to  the  admission  or  rejection  of  testimony  on  the  trial  of  a  challenge, 
but  the  decision  against  the  challenge  on  the  ground  of  bias  is  not  v^id 
cause  of  exception  under  the  Penal  Code.  People  v.  Taing,  Cal.  viiL 
618 ;  53  Cal.  602. 

20.  JbitL  —  Joint  Indictment.  The  challenge,  by  one  of  defendants, 
of  a  juror  whom  the  other  has  accepted,  is  no  ground  of  exception  for 
the  latter.     Stale  v.  Doolitlle,  N.  H.  vii.  55 ;  58  N.  H.  92. 

21.  Md.  —  For  Game  —  Peremptory  Ohattenge.  If  a  juror  is  chal- 
lenged for  cause,  and  that  challenge  is  erroneously  overruled,  and  be  is 
then  challenged  peremptorily,  there  does  not  necessarily  arise  any  infer- 
ence  that  the  defendant  is  thereby  injured.  State  v.  Raymond,  Nev.  ii. 
105  ;  11  Nev.  98. 

22.  Rid.  —  Rid.  —  Sufficient  Panel  A  conviction  will  not  be  re- 
versed upon  an  erroneous  ruling  on  a  challenge  for  cause,  there  having 
been  a  subsequent  peremptory  challenge,  and  a  sufficient  panel  to  answer 
the  defendant's  peremptory  challenges.  Erwin  v.  StcUe,  Ohio,  4  Am.  L. 
T.  E.  857. 

28.  Rid.  —  Trial  of  Juror  —  Bias  —  Review.  The  court  may  de- 
termine the  qualification  of  a  juror  who  has  heard  the  facts  of  the  offence 
charged,  and  expressed  an  opmion  thereon,  upon  the  juror's  sworn  state- 
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ment  th«t  he  can  reader  a  just  and  impartial  verdict  upon  the  evidenoe ; 
and  this  determination  is  reviewable  on  the  facts.  JBalbo  r.  PmtjpU, 
N.  Y.  ix.  652.     Cox  v.  PevpU,  N.  Y.  ix.  581. 

24.  Swearing  Jury  —  Record.  The  form  of  the  oath  taken  by  the 
jury  need  not  t>e  in  the  record.  Lcuoretuse  v.  OommonxeeaUh,  Ya.  vL 
285  ;  30  Gratt  845. 

25.  Separation  of  Jury  —  Defendant's  ContenL  In  the  abtence  of 
anything  to  the  contrary  in  the  record,  it  will  be  presumed  that  the  de> 
fendant  consented  to  the  separation  of  the  jury.  Stalt  T.  Brown,  Mo. 
xiv.  341. 

26.  Ibid.  —  Murder.  Permission  in  murder  for  a  jury  to  separate  is 
not  error,  in  itself.     EiUcin  v.  People,  Colo.  xiL  11. 

27.  Jliid.  —  Jbid,  In  murder  the  jurors  may  go  separately,  in  charge 
of  an  ofl^r,  to  change  clothing,  get  the  mail,  and  the  like,  but  there 
most  be  uo  conversation  with  any  one  about  the  trial.  Croehett  v.  State, 
Wis.  iL  792;  52  Wis.  211. 

EVIDENCE  AND  WITNESSES. 

28.  Ootttrary  to  Evidence  —  Any  Evidence.  A  judgment  will  not  be 
reversed  on  the  groui^d  that  the  verdict  is  contrary  to  the  evidence,  if 
there  is  any  evidence  to  support  it.  State  v.  Raymond,  Nev.  iL  105  ;  11 
Nev.  98.  Peo^  v.  Bird,  Cal.  lu.  748  ;  60  Cal.  7.  Levy  v.  Peo^,  N. 
Y.  ix.  820.  People  v.  Simpson,  Cal.  i.  525  ;  50  Cal.  d04  Jkaeher  v. 
Siale,  Neb.  vilL  207 ;  9  Neb.  300. 

29.  Evidence  of  Detective  only.  A  conviction  on  the  uncorroborated 
testimony  of  a  public  detective  will  not  be  set  aside.  Wright  v.  Slate, 
Tex.  ix.  455. 

80.  Finding*  iy  Judge.  The  findings  of  a  judge  aathorised  to  hear 
criminal  cases  without  a  jury  will  have  the  same  force  as  the  verdict  of  a 
jory.     Summers  v.  State,  Ala.  xiv.  74. 

31.  Oambling—"Faro"—  One  Offence.  Proof  of  a  single  offence 
of  gambling  at  a  "  faro "  bank  will  support  a  verdict  of  guilty  against 
the  keeper  of  the  game.     State  v.  Melville,  R.  I.  iv.  32;  11  R.  I.  417. 

82.  Manner  of  Examining  Witnesset.  Unless  the  court  has  abused  a 
sound  discretion  in  the  examination  of  witnesses,  no  review  will  be 
permitted.     Davis  v.  State,  Tex.  vii.  348. 

33.  Objections  to  Evidence  afler  Verdict.  Objections  first  made  after 
verdict  to  the  admissibility  of  evidenoe  will  not  be  considered.  Baffin  v. 
&ate,  Tex.  xiii.  350 ;  11  Ct.  of  Appeals,  76. 

34.  Offer  overruled  —  Record.  A  judgment  will  not  be  reversed  for 
overruling  an  o£Fer  of  evidence,  unless  the  record  shows  that  it  should 
have  been  allowed.     Hamilton  v.  State,  Ohio,  vii.  55 ;  34  Ohio  St.  82. 

35.  Photograph  shown  in  Opening,  A  photograph  of  the  mardered 
person  may  t>e  shown  to  the  jury  by  the  counsel  for  the  People  in  his 
opening.      Walsh  v.  People,  N.  Y.  xiv.  153.  ^ 

36.  Evidence  to  Rebut  OoUaleral  Matter.  Evidence  of  prosecution  in 
rebuttal  of  collateral  or  irrelevant  matter  cannot  be  given.  People  v. 
BeU,  Cal.  vi.  359 ;  53  Cal.  119. 

37.  Record —  Admissions.  Recitals  in  the  reowd  of  admissions  made 
by  defendant  conclude  him.      Wesley  y.  State,  AI&.  i.  3iB  ;   52  Ala.  182. 

38.  Witness  —  Acquitted  Associate.  Upon  the  acquittal  of  one  jointly 
indicted,  his  convicted  associate  may  have  a  new  trial  to  bring  in  his 
evidence.      William*  v.  Slate.  Tex.  vL  669. 

39.  Jbid.  —  Acquitted  Defendant  —  Credibility.  Where  two  persons 
were  separately  indicted  for  the  same  murder,  and  one  convicted  and  the 
other  acquitted,  the  former  cannot  have  a  new  trial  upon  the  evidence 
of  the  latter,  if  be  is  nuwoMhy  of  belief.  Rucherv.  Stale,  Tex.  ix.  525 ; 
7  Ct.  of  Appeals,  549. 
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40.  Rid.  —  Defendant  in  kit  Own  Behalf —  OndibiKty.  An  instrac- 
tion  tbat  "  there  is  in  ererj  criminal  ease  a  greater  or  less  temptation 
for  a  defendant  to  testify  strongly  or  even  falsely  in  his  favor"  is  error. 
State  y.  Johnson,  Nev.  zii.  145. 

41.  Ibid.  —  Murder  —  Gontpiraeg.  Convicts  planned  an  escape,  and 
in  effecting  it  one  of  them  killed  the  night  watchman.  They  had  agreed 
to  do  this,  if  necessary.  Held:  all  were  guilty  of  the  murder,  and  a  new 
trial  would  not  be  granted  to  one  upon  newly  discovered  evidence  that 
another  fired  the  shot.      Hamlin  v.  State,  Conn.  xiii.  777  ;  48  Conn.  92. 

42.  Ibid.  —  Right  to  Tettify — Joinder  of  Aceounti.  Where  an  offence 
in  which  the  defendant  can  testify  is  join^  to  one  in  which  lie  cannot, 
nnless  he  offers  to  give  evidence  or  moves  to  compel  an  election,  he  can- 
not have  a  new  trial.     Commonwealth  v.  Stinger,  Penn.  xi.  821. 

TRIAL. 
48.  Defendant  Abient  —  Jury  Recalled  and  Inttructed.    In  felony  the 
jury  cannot  be  recalled  and  instructed  in  the  absence  of  the  defendant. 
Jones  V.  State,  Ohio,  i.  623 ;   26  Ohio  St  208.    Shipp  v.  State,  Tex.  xii. 
702.    See  Pihi  y.  State,  Maine,  i.  874;  65  Maine,  111. 

44.  Jbid.  —  Argument  of  CounseL  Unless  it  is  a  capital  case,  the 
aliaence  of  defendant  during  the  argument  of  counsel  is  not,  of  itself, 
ground  for  a  new  trial.     State  v.  Paylor,  N.  C.  xvii.  698. 

45.  Inquest  Testinumy  —  Law  Books— 'In  Jury  Room.  That  the 
inquest  evidence  was  in  the  hands  of  the  jury,  and  that  there  were  law 
books  upon  the  table  in  their  room,  is  not  ground  for  a  new  trial  for 
defeadanL     StaU  t.  Harris,  La.  xiv.  177. 

46.  Irregularities  —  Presumption.  Where  the  accused  is  attended 
by  counsel,  it  will  be  presumed  that  irregularities  did  not  occur  in  the 
proceedings,  in  the  absence  of  exceptions.  Lawrence  v.  Commonwealth, 
Va.  vi.  285 ;  80  Gratt.  845. 

47.  JUtseondutt  of  Jury — Use  of  Liquor.  The  use  of  liquor  in  the 
jury  room  is  not  sufficient  misconduct,  unless  it  may  have  influenced  the 
verdict.     Roman  r.  State,  Wis.  iii.  554;  41  Wis.  312. 

48.  £t  Murder  —  Continuance  through  Holiday.  The  necessity  of  the 
contionance  of  a  murder  trial  through  a  holiday  is  in  the  discretion  of 
tlie  court.     State  v.  Sorenton,  Minn.  xvi.  50. 

49.  Comment  of  Counsel —  Exception.  Comment  of  counsel  upon  the 
failure  of  the  accused  to  testify  is  improper,  but  exception  must  be  taken 
before  verdict.    Price  v.  OommonvteaUh,  Ya.  xvi.  348. 

CBLABOB. 
5<K  Abstract  Propositions — Full  Charge.   A  refusal  to  charge  abstract 
propositions  of  law  is  not  error  where  the  evidence  is  fully  charged  upon. 
Piie  r.  State,  Maine,  i.  374  ;  65  Maine,  111. 

61.  Ibid.  —  Misleading  Jury,  Abstract  propositions  of  law  charged 
ao  as  to  mislead  the  jury  is  ground  for  a  new  trial.  State  v.  Grear, 
Minn.  xiiL  596 ;  29  Minn.  221. 

62.  Evidence  of  Accomplice.  It  is  error  if  the  court  does  not  charge 
as  to  accomplices,  where  the  verdict  rests  upon  the  evidence  of  an 
aocomplice.     Dams  v.  State,  Tex.  v.  190;  44  Tex.  823. 

68.  Alibi —  Good  Faith  of  Defence.  A  new  trial  will  be  granted 
upon  a  chai^  that  the  failure  to  prove  an  alibi  set  up  raised  a  strong 
presumption  agtunst  the  good  faith  of  the  defence.  Commonwealth  v. 
Fisher,  Penn.  xii.  154. 

54.  Contradiction  of  the  Accused.  An  instruction  that  the  contra- 
diction of  the  accused  must  be  considered  by  tlie  Jury  cannot  be  construed 
to  mean  that  be  was  contradicted.  Moerck  v.  Penple,  111.  xii.  686;  100 
01.842. 
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55.  CotUradiclory  Rules  laid  down  for  Jury.  Where  two  rules  have 
beea  laid  down  for  the  guidance  of  the  jury,  and  they  may  have  adopted 
the  erroneous  instead  of  the  correct  rule,  there  must  be  a  reversal. 
State  V.  HartzeU,  Iowa,  xiv.  47 ;  58  Iowa,  520. 

56.  Error  in  Charge  —  Entire  Charge —  Cure.  Where  an  instruction 
is  erroneous,  but  is  explained  by  other  parts  of  the  charge,  the  error  is 
cured.  People  v.  Marine,  Cal.  xiv.  488 ;  61  Cal.  367.  Green  v.  Common- 
wealth,  Penn.  iiL  457  ;  83  Penn.  St.  75.   Turner  v.  People,  Mich.  ii.  178. 

57.  Evidence  —  Bill  of  Exceptions.  It  will  be  presumed  that  the 
charge  given  was  justified  by  the  evidence,  where  all  the  evidence  does 
not  appear  in  the  bill  of  exceptions.  Cummins  v.  People,  Mich.  ix.  49 ; 
42  Mich.  142. 

58.  General  Exception  to  Charge.  An  exception  to  the  charge,  not 
to  any  part  of  it,  is  not  good  practice.  Pike  v.  State,  Maine,  i.  374 ;  65 
Maine,  111. 

59.  Grand  Larceny.  A  charge  which  omits  the  word  "  felonious  "  in 
its  definition  of  grand  larceny  is  erroneous.  People  v.  Gheong  Foon  Ark, 
Cal.  XV.  7 ;  61  Cal.  527. 

60.  Murder — Sudden  Affray.  An  instruction  to  return  a  verdict 
either  of  murder  in  the  first  degree  or  not  guilty  is  error,  where  there  is 
room  to  find  that  the  killing,  if  any,  was  done  in  a  sudden  affray  or  in  self* 
defence.     Baker  v.  People,  Mich.  viii.  17;  40  Mich.  411. 

61.  Presun^tion  of  Innocence.  It  is  error  to  refuse  an  instruction 
that  the  defendant  is  presumed  innocent  until  the  contrary  is  proved. 
Snell  V.  State,  Ind.  i.  226 ;  60  Ind.  516. 

62.  Reading  Authorities  or  Works  of  General  Science — Discretion, 
The  extent  to  which  counsel  may  read  from  legal  authorities,  or  from 
works  of  general  science,  is  in  the  discretion  of  the  court,  which  will  not 
be  revised  except  in  a  case  of  its  abuse.  Ihtdson  r.  State,  Tex.  ix.  98 ; 
9  Ct.  of  Appeals,  151. 

63.  Submission  of  Evidence.  Where  the  evidence  was  conflicting,  a 
charge  that  "  a  wilful  and  intentional  introduction  of  a  falsehood  into  a 
defence  would  tend  to  strengthen  a  hypothesis  of  guilt,  should  such  hy- 
pothesis exist  in  the  case,  springing  out  of  other  parts  of  the  testimony," 
is  erroneous ;  it  does  not  submit  the  evidence  for  the  defence  and  that 
for  the  state  upon  equal  terms.     Holt  v.  State,  Gra.  viiL  780;  62  Ga.  814. 

64.  Sufficiency  —  Facts.  The  sufficiency  or  insufficiency  of  a  charge 
is  always  to  be  determined  by  its  applicability  to  the  particnlar  facts. 
Mison  v.  State,  Tex.  viii.  735 ;  6  Ct.  of  Appeals,  248. 

VAKIANOB. 

65.  Abortion  —  Bate.  To  an  alibi  in  abortion  alleged  and  proved  as 
committed  on  the  seventh  of  the  month,  it  may  be  proved  as  done  on 
the  eighth  of  the  month.     Commonwealth  v.  Baldwin,  Mass.  xi.  162. 

66.  Assault  —  Shooting  Distance.  The  allegation  of  an  assault  with 
a  loaded  pistol  is  sufficiently  proved  by  showing  that  the  weapon  was 
dischai^ed  within  striking  distance.  CommonweaUh  v.  Fenno,  Mass.  vi. 
622 ;  125  Mass.  387. 

67.  Burglary  —  Ownership  of  Premises.  In  burglary,  alleging  that 
the  premises  are  "  the  store  of  one  S.  Loupe,"  when  it  is  shown  that  it  was 
known  as  "  Loupe's  store  "  and  belonged  to  S.  Ix>upe,  L.  Loupe,  and  A. 
Hass  as  partners,  there  being  no  other  like  store  in  the  county,  there  is 
no  variance  as  to  the  ownership  of  the  store.  People  v.  Edwards,  Cal. 
xii.  743. 

68.  Counterfeiting.  The  imprint  of  the  seal  of  the  treasury  upon  Uie 
national  bank  notes  is  not  a  part  of  the  contract,  and  notes  bearing  such 
imprint  may  be  admitted  though  the  notes  set  fortii  in  the  indictment  do 
not  state  such  imprint.  U.  S.  v.  Bennett,  U.  S.  C.  C.  ix.  186;  16 
Blatch.  338. 
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69.  Forgery.  In  forgery  of  a  national  bank  note,  a  Tarianoe  in  die 
middle  initial  letter  of  the  name  of  the  register  of  the  treasury,  between 
the  description  of  the  note  in  the  indictment  and  the  note  offered  in 
evidence,  is  fatal.     Stale  v.  Peeue,  Ind.  xiL  269. 

70.  Itid.  —  Name  of  Payee  in  Indictment.  In  an  indictment  for 
torgeiTy  of  a  note,  describing  the  payee  as  "  J.  M.  Willard  "  instead  of 
"J.  C.  Willard,"  there  is  a  fatal  variance.  SUOe  v.  Chamberlain,  Ma 
xiv.  245. 

71.  Larceny  —  Article  broken  up  before  Asportation.  Upon  an  indict- 
ment for  a  larceny  of  "  a  cast-iron  balance  wheel  of  the  value  of  $150," 
and  proof  that  the  wheel  was  bnAen  in  pieces  before  asportation,  there 
was  no  variance.     Oettinger  r.  State,  Neb.  xv.  471 ;  18  Neb.  808. 

72.  Ibid.  —  Chicken*  —  Ibnt.  Under  an  indictment  for  stealing 
chickens,  a  conviction  upon  proof  of  stealing  hens  will  be  sustained. 
State  y.  BaeteU,  La.  xv.  591. 

73.  Jbid.  —  Grand  Larceny  —  Petit  Lareeny.  Upon  an  indictment 
for  larceny  for  stealing  property  of  the  value  of  sixty  dollars,  a  conviction 
will  be  supported  though  the  value  is  twenty  dollars.  Staie  v.  Hettian, 
Iowa,  xiv.  14 ;  58  Iowa,  68. 

74.  Ibid.  —  Kind  of  Money.  A  charge  in  the  indictment  of  larceny 
of  "  notes  of  the  United  States  currency  "  is  not  sustained  by  proof  of 
"fifty  dollars  in  cash."  Fay  v.  Commonwealth,  Ya.  iiL  886;  28  Gratt 
912. 

75.  Ibid.  — Joint  Ownership.  There  is  a  variance  when  an  indict- 
ment for  larceny  puts  the  ownership  in  A.,  and  it  is  proven  to  be  in  A. 
and  B.,  jointly,  with  no  exclusive  possession  in  A.  Calloway  v.  State, 
Tex.  iz.  557.    See  State  v.  BOison,  N.  H.  ix.  41 1 ;  58  N.  H.  825. 

76.  Larceny  —  Burglary  or  Arson  —  7\eo  Owners  or  One.  In  lar- 
ceny or  burglary,  ownership  laid  in  two  persons,  and  proof  of  property 
in  one  of  them,  is  not  a  variance,  unless  such  variance  was  material. 
Mulrooney  v.  Slate,  Ohio,  ii.  172 ;  26  Ohio  St  826.  Commonwealth  v. 
Brailey,  Mass.  xvi.  118. 

77.  Misnomer  of  Defendant.  Defendant  indicted  as  Ourtit  Pratt  may 
be  known  as  Curt  Pratt ;  evidence  admitted  against  Curt  Pratt  is  not  a 
variance.     Lytle  v.  State,  Ohio,  v.  441 ;  81  Ohio  St.  196. 

78.  Ibid.  —  Middle  Name.  A  orimioal  complaint  charging  the  illegal 
sale  of  intoxicating  liquors  to  William  Shepard,  and  proof  of  a  sale  to 
William  Hezekiah  Shepard  is  not  a  variance.  Slate  v.  Feeny,  xiv.  783 ; 
18  R.  I.  623. 

79.  Ibid.  —  Verdict  —  Indictment.  A  verdict  against  John  William 
will  be  supported  by  an  indictment  against  John  Williams.  Wittiamt  v. 
StatA,  Tex.  viL  667  ;  5  Ct  of  Appeals,  226. 

80.  Misspelling  Name  of  Bank.  An  indictment  for  theft  of  note  of 
"  Chatam  "  National  Bank,  and  proof  that  the  note  was  of  "  Chatham  " 
National  Bank  do  not  show  a  variance.    Roth  v.  State,  Tex.  xii.  350. 

81.  National  Bank  Bills  —  National  Bank  Note.  An  indictment  for 
the  theft  of  national  bank  bills,  and  proof  of  a  national  bank  note,  is  not 
a  variance.     Ibid. 

82.  Package  —  Contents.  An  indictment  for  the  larceny  of  a  bottle 
of  liquor  cannot  be  sustained  by  proof  of  the  larceny  of  the  liquor  con- 
tained  in  the  bottle.  OommonwecUth  v.  Gfavin,  Mass.  ii.  489 ;  121  Mass. 
54. 

83.  3id.  —  Possession  of  Agent,  Possession  of  an  agent  will  support 
an  indictment  of  ownership  and  possession  of  prindpaL  Fore  y.  Skate, 
Tex.  Tii.  156;  5  Ct  of  Appeals,  250. 

84.  Record.  It  will  not  be  presumed  there  was  a  material  variance  in 
the  evidence  when  the  record  does  not  affirmatively  show  it  l\tmer  v. 
People,  Mich.  iL  178. 
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85.  Subornation  of  P«tjwy.  There  U  a  yaruaoe  when  the  indictment 
duwgee  that  defendant  offered  monej'  to  a  witness  to  commit  perjury, 
and  it  is  proved  that  he  said  a  certain  other  person  would  pay  him  if 
he  would  perjure  himself.  WdUon  v.  SHatt,  Tex.  tL  794 ;  5  C^  of  Ap- 
peals, 11. 

86.  Unknown  Nam*  Alkgtd — Known  Name  Proved.  Where  the 
indictment  alleges  that  the  defendant's  name  was  unknown,  and  the  evi- 
dence shows  that  it  was  known,  or  could  b^  known,  there  is  a  variance. 
Morganstem  v.  CommoiKwealtk.,  Va.ii.  665  ;  27  OratL  1018.  Joraaco  r. 
auue,  Tex.  viii.  573. 

87.  Vnnecettary  Allegation.  In  naiaaace  for  obstructing  a  road,  if  the 
indictment  unnecessarily  describes  it  as  a  "  first-class  "  road,  that  cbarao- 
ter  of  road  must  be  proved.  Mmlty  v.  State,  Tex.  v.  541 ;  8  Ct.  of  Ap- 
peals, 382. 

88.  Variout  Methods  of  an  Offence.  Where  an  offence  may  be  com- 
mitted in  either  of  varioos  modes  the  indictment  must  set  out  the  method ; 
and  proof  of  another  method  is  variance.  Oommonweakh  y.  SiehanUonj 
Mass.  vL  751 ;  126  Mass.  85. 

VERDICT, 

89.  Ckrtaintg.  If  a  verdict  is  certain  when  read  in  connection  with  an 
indictment  it  is  suflBcient.     Price  v.  Commontoealth,  Ya.  xvi.  348. 

90.  Conviction  —  Deaf  Mute  —  Underitanding  of  Trial.  A  deaf 
mote,  found  incapable  of  nnderstandiug  the  trial,  cannot  be  convicted  of 
felony.     Beg.  v.  Berry,  Cr.  Cas.  Res.  u.  356 ;  1  Q.  B.  Div.  447. 

91.  General  Oonvietion  —  Many  Count*  upon  Same  Offence  —  Defect- 
ive CoutUu  —  Evidence.  On  nomerous  counts  for  the  same  oSenoe  a 
general  conviction  will  be  sustained,  although  some  of  them  are  defective, 
and  evidence  was  improperly  admitted  to  sustain  the  defective  counts. 
Phelps  V.  People,  N.  Y.  vi.  279  ;  72  N.  Y.  865. 

92.  Felony —  Two  Count*.  A  general  finding  of  "guilty"  will  be 
supported,  if  either  of  two  counts  is  good.  Murphy  v.  Commonwealth, 
Ya.  1  Am.  L.  T.  B.  486. 

JUDGMENT. 

93.  Exception  to  Judgment.  The  judgment  in  a  criminal  case  is  not 
subject  to  an  exception.     Ex  parte  Knight^  Ala.  viii.  711 ;  61  Ala.  482. 

94.  Overriding  Demurrer  to  Indictment.  An  appeal  cannot  be  taken 
by  a  defendant  from  a  decision  overruling  a  demurrer  to  the  indictment. 
State  V.  Swearingen,  Iowa,  iii.  8  ;  43  Iowa,  346. 

95.  Pum*hm*nt — Irutruotion*.  Where  the  jtuy  are  initmcted  to  fix 
a  pimishment  greater  than  that  prescribed  by  law,  it  is  ground  for  re- 
versal, though  that  assessed  was  within  the  limits.  Stat*  r.  Sandt,  Mo. 
XV.  561 ;  76  Mo.  35. 

96.  Rid.  —  Statute  Limit.  A  cruel  and  unusual  punishment,  though 
it  may  be  r^arded  as  severe,  if  within  the  statute,  will  not  be  reversed. 
Cummin*  v.  People,  Mich.  ix.  49  ;  42  Mich.  142. 

97.  Bnd.  —  Greater  Puniehment  on  New  TriaL  Upon  a  new  trial 
tiiat  the  punishment  is  greater  than  tipon  the  first  conviction  u  not 
ground  for  reversal.   Stuatrt  v.  CommonweaHh,  Ya.  iv.  288 ;  28  GratU  989. 

DAMAGES. 

1.  Cfeneral  Damage*.  Greneral  damages  are  such  as  result  from  the 
wrong,  directly  and  proximately.  Smith  v.  B,  B.  Co,  Minn.  xv.  274 ; 
30  Minn.  169. 

2.  Continuing  Injuria*  —  Second  Action.  In  continuing  injuries,  com- 
pensation for  subsequent  loss  must  be  sought  in  another  action.  Br^wtter 
r.  B.  B.  Co.  N.  J.  vi.  150 ;  11  Yroom,  57. 
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8.  CoiUratt  —  Tort  —  Ehctwm,  Although  there  is  a  distinction 
between  acdons  sounding  in  eontract  and  in  tort,  where  malice  is  an 
element,  still  where  parties  are  litigating  disputed  rights  and  there  is  a 
choice  of  remedy,  the  rule  of  damage  for  injury  to  such  rights  does  not 
depend  npon  the  choice  of  remedy.     Talcoa  v.  Orippen,  Mich.  zvii.  499. 

4.  .Enhanced  and  Reduced  I)ainag«$  —  Cmmdtratien.  A  partial 
failure  of  ooiisi<}eration  avails  only  to  recoup  damages,  or  to  abate  the 
daim.     Bolywmih  r.  Koch,  Ohio,  i.  831 ;  26  Ohio  St.  83. 

5.  Ibid.  —  Gift  of  Half  Interest.  In  an  action  for  damages  for  breach 
of  contract,  proof  that  plaintiff  gave  T.  a  half  interest  in  the  contract 
will  not  reduce  plaintiff's  claim  to  half  damages.  Dudhg  t.  Seart,  U.  S. 
C.  C.  XV.  77a 

6.  Rid.  —  Neentary  Bepairs.  Unless  timely  repairs  are  made, 
damages  will  not  be  given  for  enhanced  injuries  that  might  thus  have 
been  avoided.     Clark  t.  Locomotive  Work$,  Mich.  i.  38 ;  83  Mich.  848. 

7.  3id,  —  Part  Payment  proved.  Where  a  payment  is  pleaded,  but 
only  part  payment  proved,  the  defendant  is  entitled  to  be  allowed,  in 
redaction  of  damage,  such  amount  as  he  has  proved  to  have  paid.  Hohr 
V.  Anderson,  Md.  viii.  204;  52  Md.  512. 

8.  Ibid.  —  Preventing  Further  Injury.  After  a  wrong  has  been  com* 
mitted,  it  is  the  duty  oi  the  injured  party  to  make  reasonable  effort  to 
prevent  its  increase.     Latoson  v.  Price,  Md.  ii.  427. 

9.  Ibid.  —  Action  against  Sheriff  on  Bail  Bond  —  Pecuniary  Condition 
of  Surety.  In  an  action  against  the  sheriff  for  damages  for  the  refusal  of 
bss  deputy  to  deliver  up  bail  bond,  where  the  name  of  the  surety  appears 
on  the  return  on  the  writ  the  defendant  may  show  in  mitigation  of 
damages  the  actual  pecuniary  ability  of  the  surety  to  respond.  Bradt  v. 
Bolden,  R.  I.  viu.  668;  12  R.  I.  385. 

10.  Interest — Attachment.  Interest  will  not  be  assessed  during  the 
lime  the  payment  of  a  debt  has  been  delayed  by  an  attachment  or 
trustee  process.    Lead  Works  v.  In*,  do.  U.  S.  C.  C.  xi.  147. 

11.  Ibid.  —  Contract  or  Tort —  Entry  of  Judgment  delayed.  For  delay 
in  entering  judgment  caused  by  opponent,  if  the  aodon  is  ex  contractu, 
the  verdict  draws  interest  from  the  first  day  of  the  term ;  if  ex  (Uieto, 
from  the  date  of  the  rendition  of  the  verdict  Gtbton  t.  Oineinnati 
Enquirer  Co.  U.  S.  G  &  v.  136 ;  3  Flip.  88. 

12.  Ibid.  —  ffomieide.  In  homicide  interest  is  not  allowed  as  matter 
of  law.     a.  R.  Go.  V.  Seart,  Ga.  xH.  236;  66  Ga.  499. 

18.  Ibid.  —  Location  made.  Damages  for  land  are  doe  when  the 
laation  is  made,  and  interest  may  be  allowed  as  damages  for  the  deten- 
tion of  the  money.     B.  R.  Co.  v.  Miller,  Mass.  vi.  400 ;  125  Mass.  1. 

14.  Hid.  —  Use  of  Lamds  after  Location  made.  Any  benefits  which 
the  owner  may  have  enjoyed  in  the  use  of  the  land  after  the  location 
will  not  deprive  him  of  interest  for  the  detention  of  the  damages.     Ibid. 

15.  Ibid.  —  Liquidated  Damayes.  Where  the  parties  have  agreed 
u{ion  liquidated  damages,  interest  is  properly  chargeable  from  the  date 
at  which  such  damages  became  due  and  payable,  and  if  yearly  settle- 
ments were  contemplated,  interest  from  the  close  of  the  year.  Winch  y. 
lee  Co.  N.  Y.  xii.  608 ;  86  N.  Y.  618. 

16.  IbieL  —  Negligence.  In  simjde  negligence,  interest  is  not  given. 
Marshall  v.  Schricker,  Ma  iiL  888 ;  68  Mo.  308. 

17.  Ibid. —  Trespass  —  Personal  Property.  Interest  is  allowed  on  dam- 
ages to  personal  property  from  the  commencement  of  the  action.  Bean 
V.  R.  R.  Co.  Wis.  V.  608. 

18.  Aid.  —  Real  Prpperty.  In  trespass  to  real  property  interest  is 
Dot  allowed  on  the  damages  found  by  the  jury.  Ins.  Co.  v.  Adeock,  III. 
T.388. 

19.  Liquidated  Damages — Penalty  —  Actual  Damages.      It  •  sum 
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has  been  inserted  to  secure  prompt  performance  of  the  agreement,  it  will 
be  treated  as  a  penalty,  and  no  more  than  actual  damages  proved  can  be 
recoyei«d.     ScLfield  v.  Tomj^ns,  HL  x.  140;  95  III.  190. 

20.  Ibid.  —  For  Breach.  When  it  is  agreed  that  a  certain  som  shall 
be  paid  for  breach  of  contract,  that  is  liquidated  damages  and  not  a 
penalty.    R.  £.  Co.  t.  Beichert,  Md.  ziii.  753 ;  58  Md.  261. 

21.  3id.  —  Percentage  Reserved.  The  sum  reserved  on  a  contract  for 
work  is  a  penalty  as  distingaisbed  from  liquidated  damages.  DuUaghan 
v.  Fitch,  Wis.  V.  411 ;  42  WU.  679. 

22.  Ibid.— Promistory  Note  —  Attorney's  Fee.  Ten  per  cent,  stipu- 
lated to  be  paid  as  an  attorney's  fee  if  the  note  is  "  collected  by  suit " 
are  liquidated  damages,  not  a  penalty.  Mclntyre  v.  Cagley,  Iowa,  1  Am. 
L.  T.  B.  104. 

23.  Ibid.  —  Sale  of  Business.  The  penalty  fixed  for  the  breach  of  an 
agreement  not  to  continue  in  a  business  sold  is  the  measure  of  damages. 
Muse  V.  Swayne,  Tenn.  vii.  795 ;  2  Lea,  251. 

24.  Motive.  The  motive  with  which  the  defendant  acted  is  only 
material  in  determining  the  quantum  of  damages.  Hutsey  t.  PediUs, 
Ala.  ii.  161 ;  53  Ala.  432. 

25.  Jh  Personal  Actions.  As  a  general  rule,  damages  are  allowed  in 
personal  actions  only  to  the  commencement  of  the  action.  Brewster  t. 
£.  R.  Co.  N.  J.  vi.  150 ;  11  Vroom,  67. 

26.  Ibid.  —  Loss  of  Time — St^»titute.  In  an  action  for  personal 
injuries  plaintiff  cannot  recover  for  his  own  loss  of  time  and  loss  of 
capacity  to  labor,  and  in  addition  recover  what  he  has  to  pay  another  to 
supply  that  loss  of  labor.     Mackman  v.  Bridge  Co.  Maine,  xvii.  49. 

27.  Wilful  Injury.  Exemplary  damages  can  be  recovered  wherever 
a  tortious  injury'  lias  been  inflicted  recklessly  or  wantonly.  MaUoy  v. 
BenneU,  U.  S.  C.  C.  xv.  321. 

28.  Assatdt  and  Battery —  Compensation —  Bxemplary  Damages.  In 
assault  and  lottery,  full  compensation  cannot  be  increased  by  punitive  or 
exemplary  damages.     Boyer  v.  Barr,  Neb.  vii.  722  ;  8  Neb.  68. 

29.  Ibid  —  Non- Recovery  from  Injuries.  Where  the  plaintiff  has  not 
yet  recovered  from  the  injuries  received  from  an  assault  and  battery,  the 
jury,  in  fixing  the  damages,  may  consider  the  length  of  time  it  will  re- 
quire for  recovery,  as  shown  by  the  evidence.  Gronau  v.  Kuhtck,  Iowa, 
xiv.  307 ;  59  Iowa,  18. 

30.  Ibid  —  Pecuniary  Circumstances.  The  pecuniary  circumstances 
of  the  parties  may  be  considered  by  the  jury  in  fixing  the  damages  in  as- 
sault and  battery.     Sloan  v.  Edwards,  Md.  xvii.  836. 

31.  Ibid  —  Provocation  —  Exemplary  Damages.  Provocation,  though 
not  sufiicient  for  justification,  may  go  to  exclude  punitive  damages  for  an 
assault  and  battery.     Brown  v.  Swineford,  Wis.  vi.  688  ;  44  Wis.  202. 

82.  Attachment  —  Levy  detaining  Carrier's  VesseL  On  a  levy  detain- 
ing a  ship,  the  sheriff  must  give  a  bond  of  indemnity,  and  failing  in  this 
he  becomes  liable  in  damages  for  the  value  of  the  goods.  Campbell  r. 
Conner,  N.  Y.  iv.  512 ;  70  N.  Y.  424. 

33.  Rid. —  Vexatious  Garnishment  If  the  garnishment  be  simply 
wrongful,  the  measure  of  damages  will  be  the  actual  injury  sustained  ; 
but  if  it  be  also  vexatious,  then  exemplary  or  vindictive  damages  may  be 
recovered.    Pounds  v.  Hamner,  Ala.  v.  740  ;  57  Ala.  842. 

34.  Ibid  —  Wrongful  Attachment.  Damages  for  wron^nl  attachment 
are  governed  by  the  rules  in  malicious  prosecution.  Pixley  v.  Reed, 
Minn.  viii.  431 ;  26  Minn.  80.     See  Frank  y.  Chaffe,  La.  xvi.  268. 

35.  Building  Contracts  —  Deviation.  The  deviation  from  the  terms 
of  a  building  contract  may  be  so  gross  and  reprehensible  that  the  builder 
should  not  be  permitted  to  recover  anything  for  his  work.  Haysler  v. 
Owen,  Mo.  i.  561 ;  61  Mo.  270. 
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36.  3id.  —  Difference  in  Plan  and  MtUeriah.  Where  a  bnilding 
differs  in  the  plan  or  materials  from  the  contract  the  measure  is  the  cost 
of  making  the  bnilding  conform  to  the  contract.    Ibid. 

37.  Jhid.  —  JSlemenU  of  Damage.  The  measure  for  the  failure  to 
complete  houses  is  the  difference  between  the  value  of  the  bouses  as  left 
and  their  value  when  finished  as  required  by  the  contract ;  to  which  must 
be  added  any  loss  for  rent,  less  any  charges  for  interest  upon  mortgages, 
taxes,  and  insurance.    Kidd  v.  McCormick,  N.  Y.  xi,  438 ;  83  N.  Y.  391. 

38.  Ibid.  —  Flume  for  Mill.  The  value  of  the  use  of  machinery  not 
in  existence  in  a  business  yet  to  be  established  cannot  be  estimated  in 
any  case.     Bridges  v.  Lanham,  Neb.  xvi.  53. 

39.  Ibid.  —  Owner's  Property  Injured.  A  contractor  cannot  recover 
profits  lost  through  an  injury  to  the  employer's  property  which  reduced 
or  destroyed  his  profits.  Cottie  v.  Waterworks  C!>.  Q.  B.  i.  8 ;  L.  B.  10 
Q.  B.  453. 

40.  Snd.  — Specific  Contract  and  Payment.  For  work  by  contract  to 
be  paid  in  a  house  at  a  fixed  prioe,  on  the  refusal  to  convey,  the  cash 
value  of  the  work  is  recoverable.     Singerly  v.  Armstrong,  Fenn.  vi.  470. 

41.  Ibid.  —  Specific  Work  at  Specified  Price,  For  breach  of  contract 
for  doing  a  specific  work  at  a  specified  price,  the  rule  is  the  profit  which 
the  bnUder  would  have  realized  had  he  been  permitted  to  perform  the 
work.     Nelson  v.  Morse,  Wis.  xii.  64  ;  52  Wis.  240. 

42.  Ibid.  —  Sub-  Contractor  —  Costs,  etc.  A  contractor  cannot  recover 
from  a  subK»>ntractor  for  breach  of  contract  the  amount  spent  by  him  in 
ascertaining  the  amount  of  damages  or  costs,  attorney's  itees,  etc  Fisher 
V.  Vol  de  Trovers  Asphalte  Co.  C.  P.  Div.  ii.  576;  1  C.  P.  Div.  511. 

43.  Carriers  —  Detention  of  Goods  demanded  under  Bill  of  Lading, 
The  difference  in  the  market  price  of  goods  must  be  paid  when  they  have 
been  illegally  detained  by  the  master  of  a  vessel,  in  good  faith,  or  by  tbe 
orders  of  the  ship-owners.  Schmidt  v.  7%«  Pennsylvania,  U.  S.  C.  C.  xL 
632. 

44.  Ibid.  —  Ejecting  Passenger  —  Excessive  Damages.  Excessive 
damages  for  ejecting  passenger  from  train  for  want  of  ticket  not  bought 
at  <:lo8ed  station,  after  offering  the  regular  fare.  See  It.  £.  Co.  y.  John' 
son.  111.  2  Am.  L.  T.  R.  433. 

45.  Ibid.  —  Exhibition  of  Goods  at  Fair  —  Profits.  The  profits 
which  the  shipper  would  probably  derive  from  having  his  goods  sent  on 
by  the  time  agreed  upon  due  notice  being  given,  as  from  exhibiting  his 
goods  at  a  fair,  are  not  entirely  too  speculative  or  too  remote  to  be  in- 
cluded in  damages  caused  by  the  carrier's  default.  Simpson  v.  B.  R.  Go. 
Q.  B.  Div.  ii.  54;  1  Q.  B.  Div.  274.  See  Hammer  v.  Schoenfelder, 
Wis.  ix.  392  ;  47  Wis.  455. 

46.  IbicL  —  Failure  to  carry  Horses  to  Market — Injuries  from  Driving 
them  there.  A  carrier  who  agreed  to  carry  horses  to  a  market,  to  reach 
there  the  day  before  the  auction,  that  the  horses  might  be  put  on  view, 
and  then  failed  to  convey  them,  is  liable  for  the  damaged  condition  of 
the  animals  resulting  from  driving  them  to  market,  and  the  unavoidable 
change  in  their  food.  Walhr  v.  R.  R.  Co.  Q.  B.  Div.  vii.  64;  12  Ir.  L. 
T.  R.  146. 

il.  Ibid.  —  Failure  to  Deliver  —  Loss  to  General  Butiness.     Losssns-    ' 
tained  in  tbe  general  business  of  the  plaintiff  by  reason  of  the  failure  of  , 

a  carrier  to  deliver  is  too  remote.      R.  R.  Co.  v.  Pumphrey,  Md.  xv. 
371 ;  58  Md.  390. 

48.  ^nd,  —  Market  —  Delay.     For  unreasonable  delay  in   conveying 

foods  known  to  be  for  sale,  the  depreciation  in  value  is  the  measure  of 
amages.    Devereaux  v.  BucMey,  Ohio,  vii.  278 ;  34  Ohio  St.  16.     R.  R. 
Co,  ▼.  Hi^g,  Tex.  xiL  380.    See  R.  R.  Co.  v.  Bt^  Tex.  xiv.  63. 

49.  Ibid.  —  Ne^igenee  —  Exemplary  Damages.     Exemplary  damages 
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oaanot  be  reoorered  agidnst  a  common  carrier  nuless  he  wa<  gcultj  of 
gross  negligence.     Cameron  v.  Widl,  Colo.  xv.  204. 

50.  Jbid. — Negligence  ■— SHpuJated  Value.  The  damages  for  goods 
lost  by  a  common  carrier  through  its  negligence  is  not  the  value  stipa- 
lated  in  the  bill  of  lading,  when  it  is  understood  that  such  value  is  less 
than  the  aotoal  worth,  but  the  entire  value.  Expren  Oo.  r.  Baekman, 
Ohio,  4  Am.  L.  T.  R  828. 

51.  Ibid.  —  Paetenger  Injured  —  Compentation  —  Needt.  In  negli- 
gence by  a  carrier,  the  passenger  injnred  is  entitled  to  compensatoir 
damages  only ;  bis  needs  cannot  be  shown.  R.  R.  Co.  r.  Rog.  S.  C.  U.  S. 
X.  793;   102  U.  S.  451. 

62.  Oontract —  General  Rule.  The  rule  of  damages  for  breach  of  a 
contract  to  furnish  certain  articles,  or  to  perform  certain  things,  is  that 
such  damages  only  should  be  given  as  flow  directly  from  the  default,  and 
which  it  is  reasonable  to  suppose  were  within  the  contemplation  of  the 
parties  when  entering  into  the  contract.  Wetmore  v.  Patterton,  Mich, 
xi.  614 ;  45  Midi.  439.  Herring  v.  Skaggi,  Ala.  viiL  800;  62  Ala.  180. 
Sanders  v.  Stewart,  C.  P.  Div.  ii.  220;  1  C.  P.  Div.  826. 

58.  Ibid.  —  Payable  in  Confederate  Money.  For  breach  of  contract 
payable  in  confederate  money  the  damages  will  be  fixed  as  the  value  of 
such  money  as  of  the  date  of  the  contract.  Rarp  v.  Boothe,  Ya.  1  Am. 
L.  T.  R.  312. 

64.  Md.  —  Gontingeneiet  —  Profits  —  Speculative.  Damages  for 
breach  of  contract  cannot  be  measured  by  the  loss  of  expected  profits 
when  speculative  or  uncertain,  and  depending  on  uncertain  contingencies. 
AUis  T.  JWeLean,  Mich.  xiv.  114;  48  Mich.  428. 

56.  Ibid.  —  Contract  rescinded  —  Prowls.  Where  one  party  to  a 
contract  has  rescinded  it,  the  other  party  can  recover  for  all  necessary 
outlays,  reasonably  incurred,  lees  the  cost  of  material  on  hand,  and  for 
all  profits  which  may  be  ascertainable.  U.  S.  v.  Behan,  S.  C.  U.  S.  xvii. 
358. 

56.  Rid.  —  Eviction  —  Executory  OotUraet  —  Interest.  Upon  eviction 
from  land  held  under  an  executory  oontract,  the  value  of  the  land,  with 
interest  from  the  date  of  eviction,  are  the  proper  damages.  Taylor  v. 
Beanies,  N.  Y.  iv.  33 ;  69  N.  Y.  480. 

57.  Btid.  —  To  Exchange  Lands — Conveyance  by  One  Parly — Breach. 
Tn  exchange  of  lands,  if  one  conveys  and  the  other  cannot,  the  value  of 
the  property  conveved  is  given.  Reed  v.  Beardsley,  Nev.  v.  887 ;  6  Nev. 
493. 

68.  Ihid.  —  Failure  to  Convey —  Wife's  Refusal — Exemplary  Damages. 
Exemplary  damages  for  the  loss  of  the  bargain  are  recoverable  only 
where  there  has  been  fraud  in  the  refusal  of  the  wife  to  join  in  the 
conveyance.     Burke  v.  Serrill,  Penn.  i.  177;  80  Penn.  St.  418. 

59.  Ibid.— 'Land  Contract — Scde  of  Property.  The  price  property 
sold  for  a  month  later  will  go  to  fix  the  damans  for  breach  of  contract 
to  take  it,  oa  a  oontract  of  sale.  Crook  v.  Owens,  Mass.  ii.  501  ;  121 
Mass.  28. 

60.  Rid.  —  Manufaeture  and  Delivery  of  Cfoods  —  Contract  Price  — 
Market  Value.     For  breach  of  contract  for  the  manufacture  and  delivery 

'    of  goods,  the  difierence  between  the  market  value  at  the  breach  and  the 
oontract  price  is  given.     Clements  v.  State,  N.  G.  v.  76;  77  N.  G.  142. 

61.  Ibid.  —  Materials  supplied.  Where  the  pluntiff  waives  his  con- 
tract and  sues  in  assumpsit,  the  measure  for  a  part  performance  of  the 
contract  (he  not  being  in  fault)  is  the  value  of  the  materials  actually 
furnished       Upstone  v.  Weir,  Gal.  ix.  677  ;  54  Gal.  124. 

62.  Ibid.  —  Part  Performance.  Where  there  is  part  performance  of 
a  contract,  in  an  action  on  the  contract,  the  measure  is  a  recompense  to 
the  party  not  in  fault  for  the  part  performance,  and  indemnity  for  his 
loss  in  respect  to  the  part  unexecuted.     Rid. 
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63.  Ibid.  —  2*9  Refer  Controverti) — Breach.  Damages  are  reoover- 
able  for  a  breach  of  an  agreement  to  refer  a  controversy,  and  to  abide 
by  and  pay  the  award.     Call  v.  Hagar,  Maine,  ix.  116 ;  69  Maine,  521. 

64.  IbUU  —  Defective  Steam-Boiter.  Damages  for  a  defective  steam- 
boiler  is  the  di£Fereuce  between  its  value  as  defective  and  its  value  if 
nude  according  to  the  contract.  White  v.  Broeh»a»,  Mich.  vii.  751 ;  40 
Mich.  809. 

65.  Ibid.  —  Asmming  Mortgage.  On  breach  of  a  contract  to  assume 
a  mortgage,  the  damage  recoverable  is  tbe  amount  due  on  the  mortgage 
at  maturity.     Sparkman  y.  Gove,  N.  J.  xv.  246;  15  Vroom,  252. 

66.  Chnvertion  —  Receipted  AooowU.  There  is  no  legal  presumption 
that  the  value  of  a  receipted  account  as  a  chattel  is  the  value  of  the  chose 
in  action,  or  the  amount  of  the  debt  set  forth  on  the  paper.  Moody  v. 
Lroum,  N.  H.  vL  784;  58  N.  H.  45. 

67.  Ibid.  — Carrier.  Where  a  carrier  converts  property  by  an  nnan- 
thorised  delivery  to  a  vendee,  the  measure  is  the  full  value  of  the  prop- 
erty.   JeUett  V.  R.  R.  Co.  Miun.  xt.  629 ;  80  Minn.  265. 

68.  Siid.  —  CoTuequential  Damage*.  In  conversion  consequential 
damages  from  the  act  done  will  not  be  included.  TelUg.  Co.  v.  Middle- 
fcm,  N.  Y.  ix.  679. 

69.  Ibid.  —  Coupcn  Sonde  —  Mterett.  Where  bonds  with  oonpons 
for  the  interest  are  converted,  a  verdict  for  the  value  of  the  bonds  and 
of  the  mature  coupons  at  the  time  of  the  demand,  with  interest  on  such 
anregate  value  from  the  date  of  the  demand,  is  not  excessive.  Bank  v. 
Muonie  HaU,  6a.  viii.  266;  62  Ga.  284. 

70.  Ibid.  —  Lou  of  Mule  —  Lou  of  Crop  —  Consequential  Damaaei. 
In  conversion  of  a  mule  the  loss  of  a  part  of  the  crop  following  the  loss 
of  the  mule  is  too  remote  and  uncertain.     Sledge  v.  Reid,  N.  C.  iii.  404. 

71.  Rid. —  Potseuion  —  hUereet.  In  trover,  if  the  possession  has 
not  been  regained,  the  value  of  the  property  converted,  and  interest 
upon  it,  is  nveii.  If  possession  is  regamed  the  actual  injury  is  allowed. 
Renfro  V.  Bughet,  Ala.  xiv.  427. 

72.  Ibid  —  Unearned  Pnfiu.  Plaintiff  in  conversion  can  recover 
only  the  actual  value  of  the  goods  when  taken,  with  interest  thereon 
firom  that  time.     WeUe  v.  HavHand,  N.  Y.  iii.  726 ;  69  N.  Y.  448. 

73.  Ibid.  —  Value  —  Exemplary  Damages.  Damages  in  trover  shall 
be  commensurate  only  with  the  actual  injuiy,  where  exemplary  damages 
will  not  be  allowed.      Winchester  v.  Oraig,  Mich.  i.  856 ;  38  Mich.  805. 

74.  Ibid.  —  Election  —  Value  received — Amount  received  Where  an 
agent  has  converted  gold  bearing  bonds  of  his  principal,  the  former  is 
liable  either  for  their  value  or  for  the  amount  received.  Brewer  v. 
ObUweO,  n.  S.  C.  C.  yiL  389. 

75.  Ibid.  —  Fluctuation  in  Price  —  Interest.  In  trover  the  damages 
are  the  value  of  the  property  at  the  time  of  the  conversion,  with  interest; 
but  if  the  value  of  the  property  is  fluctuating,  the  jury  may  take  the 
highest  value  at  any  time  between  the  conversion  and  the  trial.  Linam 
V.  Reeeet,  Ala.  xiL  717  ;  68  Ala.  89. 

76.  Ibid.  —  Interett  —  Market  Value.  In  conversion  the  plaintiff  may 
dect  to  take  the  value  of  the  property  at  the  time  of  conversion,  with 
interest  therefrom,  or,  if  he  prosecutes  with  diligence,  the  highest  market 
value  to  the  date  of  a  verdict,  without  interest ;  and,  if  he  fails  so  to 
elect,  the  court  may  award  damages  under  either  rule.  Barrante  v. 
Garraa,  Cal.  1.  509  ;  50  Cal,  112. 

77.  ^id —  Marht  Price.  The  rule  in  trover  is  the  market  value  of 
the  property  converted.     Seymour  v.  Joy,  Conn.  ix.  80 ;  46  Conn.  109. 

78.  Costs  and  Feu  —  Defending  Acts  of  Third  Parties.  On  equitable 
and  legal  grounds  a  party  obliged  to  defend  the  acts  of  another,  against 
whom  ne  has  a  remedy  over,  can,  if  be  has  given  sodi  other  person  no- 
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iace  to  defend,  recover  in  damages  the  expenses  and  connsel  fees  of  the 
suit  he  defends.     Wettfield  t.  Mcu/o,  Mass.  iv.  201 ;  122  Mass.  100. 

79.  Covenant  —  0/ Seisin.  Upon  breach  of  oovenant  of  seisin  the 
damages  are  the  consideration  paid ;  but  they  may  be  varied  by  the  dr- 
onmstances.     Kimball  v.  Bryant,  Minn.  vii.  785  ;  25  Minn.  496. 

80.  Ibid.  —  Partial  Breach.  When  land  is  conveyed  with  covenant 
of  seisin,  and  there  is  a  partial  breach  only,  a  purchaser  who  sues  npon 
the  covenant,  at  law,  without  rescission  or  an  offer  to  rescind,  can  re- 
cover only  to  the  extent  of  the  breach.  Buoht  v.  Tounglove,  Tenn.  L 
101 ;  8  Heisk.  885. 

81.  For  Death  —  At  Common  Law.  Independent  of  statutory  pro- 
visions, an  action  cannot  be  maintaiued  to  recover  damages  for  causing 
the  death  of  a  human  being.      Wilton  v.  Bumstead,  Neb.  xii.  755. 

82.  Ibid.  —  Annuity  Tables  —  Earnings  —  Cost  of  Living.  To  re- 
duce the  damages  for  injuries  causing  death,  fixed  by  life  tables,  and 
the  wages  of  the  deceased,  the  cost  of  living  at  the  time  and  place  of 
death  for  a  man  in  the  position  of  the  deceased  cannot  be  shomi.  Simon- 
mm  V.  B,  S.  Co.  Iowa,  vi.  398 ;  49  Iowa,  87. 

83.  Ibid.  —  Death  of  Child  through  Negligence.  The  measure  to 
parents  for  a  child's  death  is  a  fair  compensation  for  the  loss  of  servioe, 
during  his  minority,  less  the  cost  of  his  maintenance.  Benton  v.  B.  R. 
Co.  Iowa,  xi.  837 ;  55  Iowa,  496. 

84.  Ibid. —  Of  Husband —  Widow.  Damages  in  respect  of  the  death 
of  a  person  caused  by  the  wrongful  act  or  neglect  of  another,  if  the 
widow  survive,  are  those  sustained  by  her  alone.  Sehadewald  v.  £.  R. 
Co.  Wis.  xiv.  608. 

85.  Deceit  —  Compromise  of  Debt.  In  deceit  for  fraudulent  repre- 
sentation of  debtor's  means,  to  effect  a  compromise,  the  creditor  will 
recover  the  unpaid  portion  of  the  debt.  Buck  t.  Leach,  Maine,  viiL  820 ; 
69  Maine,  484. 

86.  Ibid,  —  Value  of  Eating-Home  Business.  In  deceit  upon  the  sale 
of  a  railroad  eating-house,  fixtures,  etc,  and  the  business  as  a  whole,  and 
for  a  single  consideration,  the  value  of  the  house,  estimated  separately 
from  the  business,  is  not  a  proper  basis  for  computing  damages.  The 
difference  between  the  actual  whole  value  and  the  price  paid  is  the 
measure.     Markel  v.  Mandy,  Neb.  xv.  506. 

87.  Ibid.  —  Passenger  Travel  In  estimating  the  probable  receipts  of 
such  a  business,  the  amount  of  travel  over  the  road  is  material,  accom- 
panied by  evidence  as  to  facilities  afforded  to  travellers  to  patronize  the 
house.     3id. 

88.  3id.  —  On  Forged  Transfer  of  Stock — Elements.  The  damages 
against  one  obtaining  a  transfer  of  stock  upon  a  foiled  power  of  attorney 
will  include  the  costs  and  expenses  of  the  suit  by  which  the  company 
was  compelled  to  issue  a  new  certificate  to  the  owner,  the  cost  of  the 
shares  bought  immediately  on  the  discovery  of  the  fot;gery,  and  the 
dividends  paid  to  the  owner.     B.  B,  Co.  v.  Biehardson,  Mass.  xvii.  11. 

89.  3id.  —  FVitudulent  Exchange.  The  measure  of  damages  in  such 
a  case  is  the  value  of  the  property  received  by  the  defendant  in  the  ex- 
change.    Moody  V.  Drown,  N.  H.  vi.  784. 

90.  Ibid.  —  Land  Overflowed.  The  measure  of  damages  to  land  from 
overflow,  where  it  was  falsely  representetl  as  not  subject  to  overflow,  is: 
first,  the  difference  in  the  value  of  the  land,  if  it  had  been  as  represented, 
and  its  actual  value ;  second,  compensation  for  those  consequences.which 
flow  from  the  injury  according  to  the  ordinary  course  of  things,  as  the 
loss  of  crop  and  farm  stock  from  inundation ;  third,  compensation  for 
loss,  which  though  not  naturally  or  necessarily  resulting  from  the  breach 
or  fraudulent  act,  may  by  the  terms  of  the  agreement  or  direct  notice  be 
brought  within  the  expectations  of  the  parties.  Estdl  v.  Myers,  Miss.  T. 
603 :  54  Miss.  174 
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91.  Mid.  —  Saih  of  Shares,  In  an  action  for  damages  for  deo«t  in 
inducing  a  person,  by  fraudulent  representations,  to  purchase  stock,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  stock  as 
it  was  re(»reaented  to  be  and  as  it  is  in  fact.  Miller  v.  Barber,  N.  Y.  iL 
666  ;  66  N.  Y.  558. 

92.  EatemetU  —  Breach  of  Lecue —  CosU —  Value.  For  loss  of  a 
right  of  way  over  land  leased  by  the  same  lessor,  in  a  suit  agaiust  the 
lessee  and  the  lessor,  the  latter  having  misled  the  plaintiff  who  was  pat 
in  costs  to  the  other  lessee,  such  costs  must  l>e  given  against  the  lessor ; 
but  no  more  than  nominal  damages  can  be  recovered  otherwise,  there 
being  no  eviodon,  nor  auy  proof  of  actual  damage.  Child  v.  StetmxTtg, 
Ct.  of  Appeal,  vii.  766  ;  40  L.  T.  E.  N.  S.  302. 

93.  Jbid.  —  Lateral  Support  —  Feeling*  of  Owner.  In  injuries  to 
lateral  support,  the  feelings  of  the  plaintUE  are  not  to  be  considered  in 
finding  the  damages.      fPAtto  v.  Dreuer,  Mass.  xvi.  434. 

94.  Ibid.  —  JfegHgenee  —  Indemnitjf.  A  grantor  of  a  right  of  way  (a 
bridge)  oTer  his  canal  can  sne  to  recover  from  his  grantee  the  amount 
paid  by  him  to  a  third  person,  who  was  injured  by  falling  through  the 
bridge  because  of  its  defective  oonditicHi.  Mill  Co.  t.  Wheeler,  Minn, 
xvi.  687. 

95.  J&epreu  Oonqtany  —  Failure  to  Deliver,  For  the  failure  to  de- 
liver goods,  there  being  no  special  contract,  an  express  company  is  not 
liable  if  delivery  is  made  in  ordinary  course.  .Expreu  Co.  v.  Boot,  Mich. 
xiiL  205  ;  47  Mich.  2S1. 

96.  False  Imprisonment  —  Arrest  —  Consequential  Damages.  For  a 
wrongful  arrest  compensation  for  the  natural  and  probable  consequences 
is  given.     Abrahams  t.  Cooper,  Penn.  i.  606 ;  81  Penn.  St.  232. 

97.  Ibid.  —  Personal  Suffering.  In  a  wrongful  arrest  the  plaintiff's 
suffering  from  cold,  want  of  a  bed,  and  privation  of  food  for  many  hoars, 
in  consequence  of  the  arrest,  although  partly  owing  to  the  fault  of  others 
than  the  defendant,  are  to  be  considered.     Ibid. 

98.  Ibid.  — Pain  and  Sickness — Arrest  and  Confinement  by  Bailroeul 
Conductor.  A  railroad  passenger,  wrongfully  arrested  and  confined  by 
the  conductor  for  an  alleged  non-payment  of  fare,  cannot  recover  in  an 
action  of  contract  for  the  indignity  and  mental  pain  endured,  and  sickness 
produced  by  his  imprisonment.  Murdoek  v.  B.  B.  Co.  Mass.  xiv.  335 ; 
133  Mass.  15. 

99.  Highways  —  Defects  —  Gross  Negligence.  Damages  for  an  injury 
from  a  defect  in  a  highway  should  be  compensatory  merely,  unless  the 
jury  should  find  gross  negligence  on  the  part  of  the  town  ;  then  plaintiff's 
legal  expenses  may  be  added.  Wilson  v.  Granby,  Conn.  x.  487 ;  47 
Conn.  59. 

100.  Land  Damages  —  Benefits.  The  benefits  to  accrue  from  a  pab> 
lie  improvement  must  be  estimated  and  deducted  from  the  sum  allowed. 
Malone  v.  Toledo,  Ohio,  viii.  726 ;  84  Ohio  St.  5^1.  B.  B.  Co.  v. 
Cake,  Penn.  xL  110.    Lowerre  ▼.  Newark,  N.  J.  i.  872 ;  38  N.  J.  151. 

101.  Ibid. —  Value — Use  of  Land  for  Boom.  Where  lands  were 
adapted  for  the  construction  of  a  boom,  their  value  for  such  a  purpose 
is  an  element  in  estimating  their  value.  Boom  Co.  v.  Patterson,  S.  C. 
U.  S.  vii.  417  ;  98  U.  S.  403. 

102.  Jbid. — For  Canals  —  Percolating  Water.  Where  farm  land  was 
taken  for  a  canal,  and  additional  land  by  reason  of  the  leakage  was  ren- 
dered unfit  for  cnltivation,  the  measure  of  damnges  is  not  the  value  of 
the  strip  taken,  bat  the  difference  in  value  of  the  whole  tract  before  and 
after  the  taking.     Canal  Co.  v.  HiU,  Penn.  vL  731  ;  6  W.  N.  C.  No.  14. 

103.  Ibid. —  Compensation — Fit  Uses  of  the  Property.  The  com- 
pensation for  land  must  be  estimated  by  reference  to  the  uses  for  which 
the  property  is  suitable,  having  regard  to  the  existing  business  or  wants 
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o£  the  oommunitT,  or  andi  as  mxj  be  reasonably  expected  in  die  imme- 
diate future.  Boom  Co.  v.  Pattenon,  8.  C.  U.  8.  viL  417;  98  U.  8. 
408. 

104.  3id. —  To  Life  &tate.  Damages  to  a  life  estate,  as  compared 
with  the  whole  damage  suffered,  is  fixed  by  taking  the  annual  value  of 
the  premises,  multiplying  by  the  number  of  years  of  the  expectanoy  of 
the  life  tenant's  life,  and  reducing  to  a  cash  value.  22.  B.  Co.  ▼.  Ant- 
hg,  Penn.  vii.  246;  81  Penn.  St.  178. 

105.  Ibid.  —  RailrocuU  —  Alley  —  AbuUinff  Owner.  The  owner  of  a 
lot  abutting  oo  an  alley,  if  derived  of  a  public  right  enjoyed  in  ctmneo. 
tion  with  his  premises  and  thereby  sustaining  damage  in  excess  of  that 
shared  with  the  public  generally,  may  recover  for  such  excess,  against  a 
railroad  using  it.     GoOeehaUc  v.  R.  R.  Co.  Neb.  xvi.  402. 

106.  Ibid.  —  Injury  to  City  Lott.  Where  a  city  lot  is  injured  by  the 
improper  construction  of  a  railroad,  the  measure  is  the  ^fference  be- 
tween the  rental  value  of  the  lot  with  the  road  as  constrncted  and  the 
rental  value  if  it  had  been  properly  constructed.  O'  Connor  v.  R.  R.  Oo. 
Iowa,  xiL  746 ;  56  Iowa,  735. 

107.  Ibid. —  Common  BenefiU — Set-off.  In  taking  land  for  a  rail- 
road the  benefits  to  the  owner  which  are  common  to  the  vicinity  cannot 
be  set  off  against  his  claim.  Park*  v.  Hampden  County,  Mass.  iL  135 ; 
120  Mass.  895,     Adden  v.  R.  R.  Co.  N.  H.  8  Am.  L.  T.  R.  78. 

108.  Ibid,  —  Gompentation  — Other  Deamaget.  Where  any  portion  of  a 
party's  land  is  taken  for  railroad  purposes,  he  is  entitled  to  compensation, 
not  only  for  the  land  actually  taken,  but  for  all  damages  resulting  from 
the  construction  and  operation  of  the  railroad  over  such  land,  though  the 
6ame  damage  might  have  resulted  bad  the  road  been  constructed  upon 
adjoining  lands.     Bleoch  v.  R.  R.  Oo.  Wis.  viii.  605. 

109.  Ibid. —  Damming  up  Slouyh.  A  railroad  constructed  over  two 
sloughs  must  pay  the  difference  in  the  value  of  the  land  with  the  slough 
dammed  and  its  value  with  a  culvert  under  the  road,  ko  as  to  allow  tite 
water  to  flow  in  its  natural  course.  Van  Ortdal  v.  R.  R.  Oo.  Iowa,  xiL 
897. 

110.  Rid.  — Direct  Injury.  The  damages  to  be  assessed  for  the  right 
of  way  are  those  only  which  the  owner  will  reasonably  suffer ;  no  specu- 
lative injuries  can  be  considered,  and  no  allowance  will  be  made  for 
possible  negligence.     R.  R.  Co.  t.  Whalen,  Neb.  xiii.  53 ;  11  Neb.  585. 

111.  Ibid.  —  Ejectment  —  Land  Unlatofally  taken.  The  owner  of 
land,  which  has  been  unlawfully  and  wrongfully  taken  and  appropriated 
to  its  own  use  by  a  corporation  authorized  by  law  to  appropriate  land, 
cannot  maintain  an  action  for  the  value  of  the  land  so  taken  aud  appro- 
priated and  also  damages  accruing  by  reason  of  such  taking  and  appro- 
priation, if  the  circumstances  are  such  that  he  mar  recover  the  land  itself. 
R.  R.  Co.  V.  Rabbins,  Ohio,  x.  276 ;  35  Ohio  St. "483. 

1 1 2.  Ibid.  —  Dapoffee  and  Compentation  —  StattUet.  In  such  case 
the  owner  may  recover  compensation  and  damages,  by  special  proceed- 
ings, under  §  21,  69  Ohio  Laws,  95  (§§  6448-6450,  Rev.  Stats.),  or  the 
laud  itself,  as  in  other  cases  of  unlawful  entry.     Ibid. 

113.  Ibid.  —  Expoture  to  Fire.  In  taking  land  for  a  railroad  the  ex- 
posure of  the  land  and  buildings  to  fire  must  be  estimated.  Adden  v.  R. 
R.  Co.  N.  H.  3  Am.  L.T.  R  78. 

114.  Ibid.  —  Fencing.  Where  a  railroad  oompany  has  taken  part  of  a 
farm  for  the  purposes  of  its  road,  the  cost  of  fencing  the  remaining  por- 
tion of  the  farm  along  the  line  of  the  road,  whUe  it  cannot  be  allowed  as 
a  distinct  item  of  damage,  may  yet  be  considered  as  an  element  detracting 
from  the  value  of  the  land.     R.  B.  Co.  v.  Scott,  Penn.  xiii.  92. 

115.  Ibid.  —  Increased  Valtte  by  Improvement.  In  land  damages,  the 
owner  should  not  be  allowed  the  value  which  the  company  has  added  to 
the  land  by  laying  its  track  upon  it.     Greve  v.  B.  B.  Co.  Minn.  ix.  241. 
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116.  Ibid.  —  MarkttVabte — Benefit!.  The  measare  in  land  dunages 
from  a  railroad  company  is  th«  depreciation  of  the  market  ralne  caused 
by  the  construction  and  operation  of  the  road,  less  any  special  benefits 
accruing  to  the  owner.     NeUton  v.  R.  R.  Co.  Wis.  zviL  191. 

117.  Ihid.  —  Overfiotnng  Land*.  The  damages  for  overflowing  lands 
by  building  railroad  enbaDliments  ran/it  include  the  damages  caused  by 
the  eIeTati<Hi  of  the  road-bed.     Mayer  v.  R,  R.  Go.  N.  Y.  xiv.  408. 

1 18.  Ibi€L  —  Permanent  iitjunee  ariting  Jrom  Severance  of  Rntire 
Tract — Inconvenience,  Permanent  injuries  arising  from  severing  parts 
that  have  a  necessary  relation  to  each  other  and  inconvenience  are  ele> 
ments  in  considering  the  value  of  an  entire  farm.  R.  R.  Oo.  v.  Bentley, 
Penn.  vii.  246;  88  Penn.  St  178. 

119.  Ibid.  —  On  Pkmk  Road.  No  difEerent  or  greater  burden  having 
been  imposed  on  a  landowner  by  taking  land  for  a  railroad  than  for  a 
plank  road  company's  purposes,  he  is  not  entitled  to  damages  in  thu  be- 
half.    Brainards.  R.  R.  Go.  Vt.  L  409;  48  Vt.  107. 

120.  Jbid.  •.—  Ike  of  Road.  The  injury  the  landowner  sustains,  by 
being  deprived  of  the  use  of  the  plank  road,  is  in  common  with  the  whole 
public,  and  damages  are  not  allowable.      3UL 

121.  R>id.  —  Private  Road  made.  The  cost  of  a  necessary  private 
road  to  his  buildings  must  be  paid  the  owner  by  the  railroad  company 
taking  a  plank  road.     Jbid. 

122.  Jbid. —  On  Public  Road — Additional  Burden.  A  railroad  built 
upon  a  public  road  is  an  additional  burden  upon  the  land,  and  the  abut- 
ting owner  is  entitled  to  compensation  from  the  company.  R.  R.  Oo.  t. 
Ingalh,  Neb.  xvi.  689. 

123.  Ibid.  —  in  Street  —  Adjacent  Otimert.  The  value  of  the  prop- 
erty immediately  prior  to  its  baimming  known  that  the  tracks  were  to  be 
laid  most  be  taken,  and  then  be  determined  what  proportion  of  that  value 
was  taken  from  the  premises  by  the  obstruction  of  the  street  and  the 
annoyances  incident  to  the  operation  of  the  road  to  fix  the  compensation 
of  adjacent  owners.     R.  R.  Co.  v.  Etterk,  Ky.  vL  16 ;  13  Bosh,  667. 

124.  Jbid. —  Trespats  —  Difference  in  Value.  Where  a  portion  of  a 
farm  is  taken  for  railroad  purposes,  without  compensation,  the  measure  of 
damages,  in  trespass,  is  the  difference  in  the  value  of  the  farm  had  the 
trespass  not  been  cotumitted  and  its  value  with  the  injurious  acts  accom* 
{dished.     ScAroeder  v.  R.  R.  Co.  Minn.  xii.  694. 

125.  Jbid,  —  Rental  Value.  Where  in  such  cases  the  property  in- 
jured has  an  annual  rental  value,  proof  of  how  much  such  rental  value 
has  depreciated  is  admissible  to  show  the  injury  to  the  value  of  the 
property.     Jbid. 

126.  Ibid,  —  Recoupment,  A  railroad  company  cannot  recoup  the 
value  of  the  ties  and  rails  laid  on  the  land,  unless  the  land  has  been 
directly  benefited  thereby.     Jbid. 

127.  Jbid —  Tretpaetes,  In  land  damages,  the  award  of  the  com- 
missioners does  not  embrace  damages  by  trespassers  to  crops  or  property 
outside  the  right  of  way.    R.  R.  Ot,  v.  Schbtntz,  Neb.  xvi.  239. 

128.  Ibid.  —  Street  Improvement*  —  "  Owner."  In  the  Maine  statute 
giving  the  owner  damages  for  an  injury  to  his  property  from  raising  a 
street,  the  "  owner "  designated  is  the  owner  at  the  time  .of  the  injury. 
Sargent  T.  Maehiat,  Maine,  i.  407 ;  65  Maine,  591. 

129.  Ibid.  —  Value.  For  a  strip  of  land  taken  for  a  public  street, 
the  damages  are  the  difference  between  the  value  of  the  entire  lot,  with 
improvements,  and  the  value  of  the  premises,  without  l^e  strip  taken, 
after  the  opening  of  the  street.  Springfield  v.  SchmooJi,  Mo.  vii.  728 ; 
68  Mo.  394. 

180.  JUd.  —  Value  of  Other  Lot*.  The  value  of  a  lot  cannot  be  fixed 
by  that  of  a  lot  a  thoasand  feet  oS,  in  at>otber  town,  with  bat  a  slight 
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similarity  in  character,  dissimilar  in  point  of  access  by  streets,  and  in 
nearness  to  other  hoases,  in  salable  character,  and  valued  three  years 
after  the  taking  of  the  lot,  and  after  a  general  advance  in  property  in 
the  vicinity.      Chandler  t.  Aqueduct  Corporation,  Mass.  lit.  459. 

181.  landlord  and  Tenant  —  Breach  of  Parol  —  Contract  to  Leate  — 
Rent.  For  breach  of  a  valid  parol  agreement  to  lease,  the  lessor  can 
recover  direct  damages  ;  loss  of  rent  will  not  be  considered  unless  it  is 
shown  that  it  was  an  agreed  element  of  damages.  Sausser  v.  Steinmetz., 
Penn.  viii.  872. 

182.  Ibid. —  JEviction — Jnct*mbraneet.  Where  breach  of  the  cov- 
enants against  incumbrances,  or  for  qniet  enjoyment,  is  an  outstanding 
lease,  the  measure,  generally,  is  the  value  of  the  use  of  the  premises 
during  deprivation  of  the  use.     Fritae  v.  Pusey,  Miun.  xvii.  75.5. 

188.  Ibid.  —  Partial  Eviction,  in  partial  eviction  the  relative  loss  is 
given.      Webb  v.  Broum,  Tex.  xil.  223. 

134.  Ibid. —  Wrongful  Interruption.  When  a  regular  and  established 
business  has  been  wrongfully  interrupted  by' acts  of  the  landlord,  the 
true  general  rule  for  compensating  the  injured  tenant  is  to  ascertain  how 
much  less  valuable  the  business  was  by  reason  of  the  interruption,  and 
to  allow  that  amount  as  damages.  Goebel  v.  Hough,  Minn.  ix.  121 ;  26 
Minn.  252. 

J  35.  Malicious  Prosecution  —  Oppressive  EnforcemetU  of  Supposed 
Legal  Bights.  Exemplary  damages  are  allowable  for  unnecessary  suffer- 
ing arising  from  the  oppressive  enforcement  of  supposed  legal  rights  by 
a  party  actually  in  the  wrong.  Baynor  v.  Nims,  Mich.  v.  7^ ;  87 
Mich.  34. 

186.  Ibid.  —  Profits  —  Counsel  Fee.  In  the  malicious  prosecution  of 
a  civil  suit  in  which  a  stock  of  goods  iwas  seized,  the  profits  of  the 
business  may  be  shown  not  as  damages,  but  as  a  fact  in  estimating  the 
magnitude  of  the  injury  done.  And  in  snch  a  case  connsel  fees,  also, 
ntay  be  allowed.     Juchter  v.  Boekm,  Ga.  xiii.  804 ;  67  Ga.  534. 

137.  Master  and  Servant  —  Breach  of  Contract —  Trial  after  Fxpira- 
Hon  of  Term.  For  breach  of  a  contract  of  employment  for  a  definite 
term  brought  before  but  not  tried  until  after  the  expiration  of  the  term, 
damages  for  the  value  of  the  unexpired  term  of  the  employment  are 
given,    Everson  v.  Powers,  N.  Y.  xv.  168 ;  89  N.  Y.  527. 

138.  Ibid. —  Compensation.  Upon  a  breach  of  contract  for  services 
by  an  employer  a  recovery  may  be  had  for  the  term  of  the  contract  less 
what  has  been  or  may  have  been  earned  by  the  employee.  Glaspie  v. 
dassow,  Minn.  xii.  365;  28  Minn.  158.  B.  B.  Go.  v.  Slack,  Md.  iiL 
268 ;  45  Md.  278.     Leatherbury  v.  OdeU,  U.  S.  C.  C.  xii.  166. 

139.  Ibid.  —  Ibid.  Where  an  employee  is  improperly  dismissed  the 
stipulated  salary  for  the  term  for  which  he  was  employed,  less  the 
amount  already  received,  must  be  allowed  to  him.  B.  B.  Co.  v.  Stack, 
Md.  iii.  263  ;  45  Md.  278. 

140.  Ibid.  —  Wages  —  Suhsigting  Contract.  The  damages  are  the  sum 
due  at  the  time  of  bringing  the  suit,  in  an  action  for  wages  on  a  contract 
claimed  as  subsisting.     Hamlin  v.  Bace,  111.  i.  126 ;  78  111.  422. 

141.  Mines  and  Mining  —  Conversion  of  Ore  in  Vein.  For  the  con- 
version of  ore  in  the  vein,  its  value  in  place  as  it  lay  in  the  mine  before 
being  converted  is  allowed.  Waters  v.  Stevenson,  Nev.  vL  498;  18  Nev. 
167. 

142.  Ibid. —  Coal  mined — Specific  Performance.  The  measnre  of 
value  for  coal  mined,  in  a  suit  for  specific  performance,  is  the  difierence 
between  the  market  value  and  the  cost  of  mining  it  and  getting  it  to 
market.     Broum  v.  Dibbs,  Privy  Council,  iv.  202. 

148.  Ibid. —  Trespass.  For  severing  and  carrying  away  coal  from 
Lutd,  the  rule  is  the  value  of  the  coal  at  the  month  of  the  shaft,  less  the 
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ooet  of  labor  in  MToring  and  raiung  it  to  the  snrfaoe.    Austin  v.  Cod 
and  Mining  Co.  Mo.  xii.  19 ;  72  Mo.  535. 

1 44.  Mortgagor  and  Mortgagee  ■ —  Forecloting  Mortgage  —  Extention 
grunted.  A  mortgagor  may  recover  punitive  damages  from  his  mortgagee 
for  enforcing  the  mortgage  within  a  stated  time,  when  he  has  agreed  not 
to  enforce  it  within  tlut  time.  JucAler  v.  Boehm,  Ga.  xiii.  304 ;  67  Ga. 
634. 

145.  Ibid.  —  Fraud —  Pouestion.  A  mortgagor  in  undistnrbed  pos- 
session may  recover  his  AiU  damages  from  his  mortgagee  for  fraudulent 
concealment  of  material  facts  as  to  the  situation  and  extent  of  the  mort- 
gaged premises.     Pierce  y.  Txeneh,  Ohio,  xvi.  662. 

146.  Municipal  Bonds — Neglect  to  List  Judgment.  Damages  for  a 
failure  of  the  proper  officers  to  put  a  judgment  on  the  tax  list  are  nom- 
inal, unless  actual  loss  is  shown.  Dow  v.  Humbert,  S.  C.  U.  S.  L  207 ; 
91  U.  S.  294. 

147.  Ibid. —  Supervisors^  Refusal  to  Assess  Judgment.  The  highest 
damages  which  will  be  allowed  in  the  United  States  courts,  against  the 
supervisors  of  a  town  for  a  refusal  to  pnt  a  judgment  on  the  tax  list, 
even  though  a  mandamus  shall  have  issued,  will  not  exceed  a  counsel  fee 
and  costs.  Savings  Institution  v.  Panhorst,  U.  S.  C.  C.  i.  354 ;  7  Biss. 
99. 

148.  Negtigenee  —  iijury  to  Child.  In  negligence  the  father  can  re- 
cover for  medical  attendance,  nursing,  eta,  and  the  value  of  his  child's 
services  during  minority.  Menges  v.  Muneg  Creek  Township,  Penu.  xii. 
345. 

149.  Ibid.  —  V<due  of  Familg  Portrait.  For  a  fitmily  portrait,  which 
is  not  marketable,  the  rule  is  the  actual  value  to  him  who  owns  it,  taking 
into  account  its  cost,  the  practicability  and  expense  of  replacing  it,  and 
such  other  considerations  as  in  the  particular  case  a€ects  its  value  to  the 
owner.     Green  t.  B.  R.  Co.  Mass.  ix.  346 ;  128  Mass.  221. 

150.  Ibid. — Fire  from  Engine.  Damages  given  for  property  de- 
stroyed by  lire  from  a  locomotive,  from  simple  negligence,  is  its  value 
with  interest.    Parrott  v.  R.  R.  Co.  Conn.  xii.  73 ;  47  Conn.  575. 

151.  Ibid.  —  Labor —  Injury  to  Animal.  For  injury  to  a  cow,  which 
had  to  be  killed,  the  difference  between  her  value  and  the  sum  received 
for  the  remains,  deducting  a  reasonable  allowance  for  plaintiff's  time  and 
trouble  in  disposing  of  the  same,  is  allowable.  Dean  t.  R.  R.  Co.  Wis. 
v.  608. 

152.  Ibid.  —  Lost  Goods.  The  value  of  the  goods  lost,  at  their  place 
of  destination,  must  be  given.  Little  v.  R.  R.  Co.  M^ne,  iv.  136  ;  66 
Maine,  239. 

153.  Ibid.  —  Medical  Services  —  Gratuitous  Services.  Plaintiff  may 
recover  damages  for  medical  attendance,  care,  and  nursing  made  neces- 
sary by  injuries  received,  though  the  services  may  be  rendered  to  him 
gratuitously.      Vamham  v.  Council  Bluffs,  Iowa,  ix.  240. 

154.  Ibid.  —  Mistake  by  Druggist  —  Injury  to  Patient.  A  druggist  is 
liable  io  damages  for  injuries  which  occur  by  reason  of  a  sale  by  him  of 
a  poisonous  drug  for  a  beneficial  medicine.  Walton  v.  Booth,  La.  xv. 
173. 

155.  Ibid.  —  Neghet  to  Collect  Note.  In  negligence  for  failing  to 
present  a  note  for  collection  until  after  the  failure  of  the  payees,  the 
amount  of  the  note  with  interest  are  the  proper  damages.  Krapp  v. 
Express  Co.  N.  H.  2  Am.  L.  T.  EL  476. 

156.  Ibid.  —  Personal  Distress.  Annoyance  of  mind,  mental  distress, 
and  sense  of  wrong  caused  by  the  breach  of  the  contract,  through  negli- 
gence, are  not  the  subject  of  damages.  Walsh  v.  R.  R.  Co.  Wis.  iv.  3 ; 
42  Wis.  23.     Per  contra.  Porter  v.  R.  R.  Co.  Mo.  ix.  649  ;  71  Mo.  66. 

157.  Ibid.  —  Future  Suffering.    In  an  injury  of  a  permanent  charao- 
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ter,  fntare  physical  goffering,  which  may  be  reaaonablj  expected,  may 
be  considered  in  fizing  the  damaees.     Fry  t.  R.  R.  Co.  Iowa,  iiL  644. 

158.  Ibid.  —  Pleading —  Ve$>aiel.  In  negligenoe  in  three  counts, 
each  alleging  $10,000  damages,  with  a  concluding  demand  for  $20,000, 
a  verdict  for  $15,000  is  unauthorized.  Sehukx  v.  R.  R.  Co.  N.  Y.  zir. 
508. 

159.  Ibid. —  Value  of  &och  hilled  by  Railroad.  Damages  for  stock 
killed  by  a  railroad  is  the  market  value  of  the  stock,  not  what  the  owner 
considers  them  worth  to  him.    R.  R.  Co.  r.  Schroder,  Tex.  zii.  187. 

160.  IbitL  —  Proximate  Gauge  —  Vicumt  HabU  in  Horse.  One  caus- 
ing another's  horse  to  acquire  a  habit  of  running  away  is  liable  in  dam- 
ages.     Oleton  V.  Brovm,  Wis.  iiL  645 ;  41  Wis.  413. 

161.  Ibid.  —  Injury  to  Wife — Death  of  Husband.  Damages  which 
caused  a  diminution  of  the  hosband's  estate  only  can  be  recovered  by  his 
personal  representative,  for  injuries  to  his  wife.  Oregin  v.  R.  R.  Co. 
N.  Y.  xiu  278. 

162.  Nvisanee  —  In  Highway —  Rents.  Reduction  in  rental  value  is 
a  recognized  elem«it  of  annual  damage  in  cases  of  injuries  to  abutting 
owners  from  the  misuse  of  highways.  R.  R.  Go.  v.  Heisel,  Mich.  xiiL 
592 ;  47  Mich.  893.     Carl  v.  R.  R.  Co.  Wis.  viu.  880 ;  46  Wis.  625. 

163.  Und.  —  What  Recovery.  For  a  temporary  obstruction  of  a  high- 
way damages  only  will  be  allowed  to  the  commencement  of  the  action. 
R.  R.  Go.  v.  Twine,  Kan.  xi.  610;  28  Kan.  585. 

164  Ibid.  —  Value  of  Property.  For  a  nuisance  caused  by  the  ob- 
struction of  the  public  street  in  front  of  a  lot,  the  effect  of  the  nuisance 
as  to  market  value  of  the  lot  is  not  to  be  considered.  Severy  y.  R.  R. 
Co.  CaL  iL  639;  51  Cal.  194. 

165.  Ibid.  —  Overflowing  Land—  Raihrooid  on  Canal  Bed.  Damages 
must  be  given  for  overflowing  land  by  building  a  railroad  on  a  canal 
bed;  the  taking  of  the  land  for  a  canal  apd  giving  damages  tJierefor 
will  not  bar  the  recovery.     Gordon  v.  R.  R.  Go.  Penn.  vL  727. 

166.  Againtl  Public  Officers —  Exemplary  Damages.  A  public  offi- 
cer, acting  in  good  faith,  is  not  liable  in  exemplary  damages.     Brewer  v. 

Watson,  Ala.  xi.  458  ;  61  Ala.  810. 

167.  Ibid.  —  Rent.  The  measure  for  overflowing  cultivated  land  is 
its  rental  value.     Chicago  v.  Hunnerbein,  111.  iv.  655. 

168.  Ibid.  —  Pemument  Nuisance.  For  a  nuisance  permanent  in  ita 
character  full  damages  most  be  given.  StodghiU  v.  R.  R.  Co.  Iowa,  ix. 
716;  53  Iowa,  841. 

169.  Rid.  —  PoUuting  Stream.  For  polluting  a  stream  damages  will 
be  given  for  loss  of  rent  of  a  grist  mill,  diminution  of  rental  value  of 
land,  and  any  expenses  incurred  from  supplying  the  convenient  use  of 
the  water.     Oladfelter  v.  Walker,  Md.  2  Am.  L.  T.  IL  328. 

170.  B)id.  —  Action  against  Grand  Jurors.  Grand  jurors  are  not 
liable  in  damages  in  a  civil  action.  Turpen  v.  Booth,  Cal.  xi.  88 ;  56 
Gal.  65. 

171.  Replevin —  When  to  be  Ascertained.  In  replevin,  Ute  damages 
are  the  value  of  the  property  at  the  time  the  writ  issues.  Brindie  v. 
Adams,  Penn.  ii.  462 ;  33  Leg.  Int.  332. 

172.  Sale  —  Failure  to  Deliver.  For  breach  of  contract  to  deliver 
specific  articles  at  a  certain  time  the  measure  is  the  highest  price  for 
which  the  articles  might  have  been  sold  from  the  time  of  such  failure  to 
deliver  them  to  the  time  of  trial.  Heilraner  v.  Douglass,  Tex.  iv.  480 ; 
45  Tex.  402. 

173.  Ibid. —  Goods  for  Shipment  abroad.     Where  the  articles  are 
'    purchased  for  shipment  abroad,  delivery  to  be  made  at  the  ship's  side,  the 

rule  is  the  difference  between  the  market  price  of  the  merchandise  con- 
tracted for  and  the  prices  realized  upon  a  sale  at  the  place  of  destination, 
with  costs  and  expenses.     Oil  Co.  v.  Schlens,  Md.  xiv.  309. 
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174.  Bnd.  —  MarhttRatet — No  Market  Price.  For  foilare  to  de- 
Hver  where  there  was  no  market  rate  at  the  time  and  place  of  deliverj, 
that  cannot  be  considered  in  finding  the  damages.  Codtbttm  v.  Ashland 
Lumber  Co.  Wis.  xiii.  799 ;  54  Wis.  619. 

175.  Ibid.  —  Property  Bought  —  Part  Payment  made —  Second  Sale. 
The  damages  against  a  yendor  who  has  sold  property  which  he  had  al- 
ready sold  to  another,  and  received  part  payment  therefor  from  him,  is 
the  amount  so  received.    Bowter  v.  BirdseU,  Mich.  xiy.  435  ;  49  Mich.  5. 

176.  Ibid.  —  Proper  Seed  not  delivered.  For  seed  sold  as  a  particalar 
kind,  the  damages  are  the  fair  value  of  the  crop  which  could  have  been 
raised  from  the  proper  seed.  Van  Wyek  v.  jUlen,  N.  Y.  iv.  20 ;  69  N. 
Y.  20. 

177.  IHd.  —  Refusal  to  Accept  Goods  bought.  The  damages  for  not 
accepting  goods  bonght  are  the  difference  between  the  contract  price  and 
the  nutrket  price  at  the  time  and  place  at  which  the  goods  ought  to 
have  been  accepted.     R.  S.  Co.  v.  Heck,  Ind.  i.  74  ;  60  Ind.  308. 

178.  Ibid.  —  Refiualto  Receive  Goods.  For  refusal  to  receive  goods 
sold  the  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  place  of  delivery.  Cahen  v.  Piatt,  N.  Y.  iy. 
52;  69N.  Y.  848. 

179.  3id. —  Of  Standing  Wood —  Wood  Left.  The  damages  for 
timber  left  standing  on  a  sale  of  all  wood  standing  is  the  difference  be- 
tween the  contract  rate  and  the  market  rate.  I'ursteniurg  v.  Fawsett, 
Md.  XTii.  089. 

180.  Ibid.  —  Value —  Insurance  —  «  Actual  Cash  Value" —  Of  Goods. 
**  Actual  cash  value  "  means  the  money  which  the  goods  would  have 
brought,  at  the  market  price,  if  sold  at  the  time  when,  and  the  place 
where,  they  were  destroyed.     Mack  v.  Ins.  Co.  U.  S.  C.  C.  x.  800. 

181.  IbicL —  Warrant  —  Actual  Value.  For  breach  of  the  vendor's 
warranty  the  difference  between  the  actual  value  of  the  article  and  the 
value  as  warranted  is  given.  TTie  Aultman  and  Tayhr  Co.  v.  Hethering' 
ton.  Wis.  V.  253. 

182.  Ibid.  —  Price  Paid.  In  warranty  where  the  price  has  been 
paid,  the  rule  is  the  price  and  interest  Felt  v.  Fruit  Evaporating  Co. 
Mass.  xvii.  402. 

183.  Ibid.  —  Speculative  Damages.  For  breach  of  warranty,  specula- 
tire  damages  (when  the  breach  is  unmixed  with  the  element  of  force  or 
fraod)  cannot  be  recovered.  Jones  v.  George,  Tex.  xiiL  638 ;  56  Tex. 
149. 

184.  Ibid. —  Vcdue  of  Defective 'Article.  In  warranty,  the  measure 
is  the  difference  between  the  value  which  the  thing  sold  would  have 
broaght  at  the  time  of  the  sale,  if  it  had  been  sound,  or  had  corre- 
sponded with  the  warranty,  and  its  actual  value  with  the  defect.  O^om 
V.  Bamett,  Tex.  xL  853. 

18.V  Seduction  —  Loss  of  Society  only.  For  seducing  and  debauching 
a  wife,  whereby  her  affections  have  been  alienated,  the  gravamen  of  the 
action  is  the  alleged  criminal  conversation,  and  plaintiff  cannot,  if  he  fail 
to  prove  the  criminal  conversation,  recover  therein  for  the  loss  of  her  so- 
detj,  even  though  caused  by  defendant.  Wood  v.  Matthews,  Iowa,  viiL 
143 ;  47  Iowa,  409. 

186.  Shipping —  Demurrage  — Accident.  While  for  the  delay  occa- 
sioned by  an  accident,  demurrage  as  such  is  not  claimable,  yet  the  rate  of 
demurrage  fixed  by  the  vessel's  charter  and  established  by  the  rules  of 
the  maritime  exchange  u  a  fair  measure.  77te  Rebecca  v.  7%e  America, 
U.  8.  C.  C.  xi.  496. 

187.  Against  Sheriff —  Re-Arrest.  The  damages  against  the  sheriff  for 
a  re-arrest  must  be  compensatory  damages  only.  Arteaga  v.  Flack,  N. 
Y.  ziiL  680 ;  88  N.  Y.  408. 
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188.  Slander  —  By  Wife  —  Exemplary  Detmaget.  In  an  acdon 
against  husband  and  wife  for  slanderous  worda  spoken  by  the  vife,  ex- 
emplary damages  may  be  allowed.  Fowler  r.  Chiehuler,  Ohio,  i.  804 ; 
26  Ohio  St.  9. 

189.  Specific  Performanee  —  Performcmee  —  Tide.  A  purchaser 
from  one  who  has  no  title,  though  igncmuit  of  that  when  he  sold,  can  re- 
cover damages,  in  spedfic  performance  for  failure  of  the  vendor  to  com- 
ply, though  the  purchaser,  subsequently  to  the  suit,  bought  from  the  true 
owner.     Chartier  v.  Manhall,  N.  H.  it.  585 ;  59  N.  H.  478. 

190.  Suretythip  —  Indemnity.  On  a  bond  to  save  obligee  harmless, 
the  defendant's  liability  is  measured  by  a  sum  sufficient  to  reimburse 
plaintiff.     Sauer  v.  Kanscu  Oity  HoUl  Co.  Mo.  v.  806 ;  65  Mo.  279. 

191.  Telegnqfh  Companies —  On  Highway  —  Additional  Burden. 
The  construction  of  a  telegraph  line  upon  a  public  highway  is  an  addi- 
tional burden  thereon,  for  which  an  abutting  owner  may  recover  damages 
by  way  of  compensation.     Teleg.  Co.  v.  Bamett,  111.  xvii.  268. 

192.  Tretpati — Zkprivation  of  the  Use  of  Property.  For  trespass 
to  personal  property  in  use,  the  special  damage  necessarily  and  .proxi- 
mately attendant  upon  such  privation  may,  if  pleaded,  be  proven  to  aug- 
ment the  damages  beyond  the  mere  value.     Lute  v.  Jones,  N.  J.  y.  339. 

198  IbieL  —  Farm  Products.  For  tearing  down  the  fence  inclosing  a 
dairy  farm  so  that  cattle  came  in  and  destroyed  the  grass,  the  profits 
which  might  have  been  made  from  milking  cows  or  raising  hogs  not 
owned  or  about  to  be  got  will  not  be  allowed.  Giacomimi  v.  Bulieley, 
CaL  iiL205;5lCaI.  260. 

194.  Bid.  —  Cost  of  Furniture  when  New.  The  cost  of  furniture 
when  new  is  evidence  tending  to  show  its  value,  though  worn.  Luse  v. 
Jones,  N.  J.  v.  839. 

195.  Ibid.  —  Fence.  If  the  stock  doing  damage  in  trespass  be  breachy 
or  unruly,  the  party  damaged  must  show  that  the  defect  in  bis  part  of 
the  fence  was  not  the  proximate  cause  of  the  damage.  Phe^  v.  Cousins, 
Ohio,  iii.  323  ;  29  Ohio  St.  185. 

196.  MitL  —  Levy  and  Sale  of  Another's  Goods  —  Exemplary  Damages. 
Where  a  person  seizes  and  sells  the  property  of  one  tor  the  debt  of 
another,  punitive  damages  will  not  be  awarded  in  the  absence  of  mali- 
eious  or  fraudulent  conduct.     Kee  v.  Smith,  La.  xvi.  781. 

197.  Ibid.  —  Part  of  Thing  severed.  If  converting  a  part  does  not 
render  the  whole  article  valueless,  the  damages  are  the  difiference  of  value 
of  the  article  entire,  and  the  value  of  the  part  remaining  after  the  sever- 
ance.    Walker  t.  Johnson,  Minn.  xiL  242 ;  28  Minn.  147. 

198.  Ibid.  —  Slopping  Business.  -Loss  of  profits  from  a  stoppage  of 
business  can  be  recovered  in  an  action  for  goods  illegally  seized  under  an 
execution  against  another.  Chapuis  v.  Waterman,  La  xiv.  50.  Lawson 
V.  Price,  Md.  ii.  427. 

199.  Ibid.—  Cutting  Timber—  Claim  of  Title.  In  trespass  for  the 
value  of  timber  and  under  a  claim  of  title  the  rule  is  the  value  of  the 
land  with,  and  the  land  without,  the  timber.  Argotsinger  v.  Vines,  TH. 
Y.XL576;  82N.  Y.  308. 

200.  Ibid. —  Exemplary  Damages.  For  entering  on  plaintiff's  land 
without  his  consent,  and  cutting  and  carrying  away  timber,  and  hauling 
eaud  therefrom,  the  recovery  is  not  confined  to  the  actual  injury  done ; 
exemplary  damages  may  also  be  allowed  by  the  jury.  Bosser  v.  Bunn, 
Ala.  xii.  392. 

201.  Ibid. —  Wilful  and  Unintentional  Trespassers — Purchasers.  In 
an  action  for  timber  cut  and  carried  away  from  the  land  of  plaintiff,  the 
measure  of  damages  is :  1.  Where  the  defendant  is  a  knowing  and  wilful 
trespasser,  the  full  value  of  the  property  at  the  time  and  place  of 
demand ;  or,  if  suit  brought,  with  no  deduction  for  labor  and  expense  of 
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the  defendant.  8.  Where  the  defendant  is  an  unintentional  or  mistaken 
trespasser,  or  his  innocent  vendee,  the  value  at  the  time  of  conversion, 
less  what  the  labor  and  expense  of  defendant  and  his  vendee  have  added 
to  its  value.  3.  Where  defendant  is  a  purchaser  withont  notice  of 
wrong  from  a  wilful  trespasser,  the  value  at  the  time  of  such  purchase. 
Wooden  Ware  Co.  v.  U.  aS,  S.  C.  U.  S.  xv.  161 ;  106  U.  S.  482. 

202.  Ibid.  —  Trespau  in  Another  State  —  Exemplary  Damage*.  Ex- 
emplary  damages  may  be  given  for  a  wilful  trespass  in  another  state. 
Newman  v.  Goddard,  N.  Y.  iz.  628 ;  20  Hun,  565. 

203.  Ibid.  —  Removing  Vault  from  Realty.  For  removing  a  vault 
from  land,  the  measure  is  the  value  of  the  vault  as  it  was  in  place  as 
a  part  of  the  realty,  and  not  what  it  would  sell  for  in  open  market. 
Rhoda  V.  Alameda  County,  Cal.  xii.  460;  58  Cal.  357. 

204.  Ibid.  —  Unintentional  Tre»pas$.  In  trespass  from  inadvertence 
every  just  allowance  for  outlay  will  be  allowed  to  the  person  who  has 
acquired  the  property,  in  fixing  the  damages.  Gardere  v.  Blanton,  La. 
xviL  495. 

205.  Trustee  —  WrongfitUy  detaining  Land  —  Rent.  A  trustee  claim- 
ing and  keeping  land  must  pay  his  ee^ui  que  trutt  the  rental  value  for 
the  time  of  deprivation.    Beinlein  v.  Martin,  Cal.  viL  677 ;  58  Cal.  321. 

206.  Water  Ways  and  Water  Rights  —  Diverting  Watercourse  —  Ore- 
Bank.  The  damage  for  the  diversion  of  a  watercourse  ft-om  its  channel 
by  building  a  dam  is  the  difference  in  the  market  value  of  the  property 
as  a  farm  and  ore-bank,  immediately  before  the  appropriation  of  the 
stream,  and  immediately  afterwards,  as  affected  thereby.  W<Uer  Co.  v. 
iron  Co.  Penn.  iv.  510;  84  Penn.  St  279. 

DEBTOR  AND  CBBDITOB. 

1.  Absconding  Bankrupt  —  Trustee.  Securities  created  by  a  bankrupt 
upon  the  eve  of  his  absconding,  in  favor  of  a  bond  fide  creditor,  in  con- 
sequence of  pressure,  will  not  be  set  aside  at  the  suit  of  the  trustee  in 
bankruptcy.     Smith  v.  Pilgrim,  Chan.  Div.  ii.  72 ;  2  Chan.  Div.  257. 

2.  Agency  —  Security.  A  debtor  is  not  the  agent  of  his  creditor  in 
procuring  security,  though  the  creditor  designate  the  very  security 
required,  and  furnish  to  the  debtor  the  instruments  of  writing  which  he 
demands  to  be  executed  by  third  persons  as  a  condition  precedent  to 
granting  indulgence  on  the  debt.  Campbell  v.  Hurray,  Ga.  viii.  520 ; 
62Ga.85. 

8.  Assignment  to  secure  Past  and  Future  Advances  —  13  Eliz.  c.  5. 
A  bond  fide  assignment  of  the  whole  of  a  debtor's  property,  present  and 
fntore,  by  way  of  mortgage  to  secure  an  existing  debt  and .  future 
advances  to  a  certain  amount,  is  not  void  as  against  the  creditors  of  the 
grantor  under  18  Eliz.  c.  5,  as  necessarily  tending  to  defeat  or  delay 
them.  Ex  parte  Games,  re  Bamford,  Ct  of  Appeal,  viii.  382 ;  40 
L.  T.  B.  N.  S.  789. 

4.  BailmejU  —  Sheriff's  Sale.  Where  personalty  which  has  been 
bought  at  a  sherifTs  sale  by  a  creditor  for  himself  and  other  creditors  is 
left  with  the  defendant  to  sell  and  pay  the  proceeds  to  the  said  creditors, 
there  being  no  provision  for  any  balance  to  be  retained  by  the  debtor, 
there  is  a  bailment,  and  no  title  is  vested  in  the  debtor  which  would 
render  the  goods  liable  to  be  subsequently  levied  as  on  his  property. 
Miller  v.  Irvine,  Penn.  x.  643 ;  94  Penn.  St.  405. 

6.  3id,  —  Wife  —  Mother.  The  fact  that  amongst  the  creditors,  for 
whom  goods  are  to  be  sold,  are  the  mother  and  wife  of  the  debtor,  does 
not  alter  the  case.    Ibid. 

6.  Ibid.  —  Sum  of  Money  to  be  returned — Money  lost.  Where  A. 
gives  money  to  B.  for  safe-keeping,  a  like  amount  to  be  returned  to  him  on 
demand,  the  transaction  is  not  a  bailment  or  special  deposit,  but  a  general 
deposit,  and  in  the  natore  of  s  loan.    Schoemaker  y.  Binge,  Wis.  xii.  800. 
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7.  Baati  and  Depontor.  The  relation  between  a  bank  and  its  cds- 
toraer  or  depositor  ig  the  ordinary  relation  of  debtor  and  creditor.  Uaixfy 
y.  Bank,  Md.  viii.  786;  51  Md.  562. 

8.  Charging  Kitate  —  Judgment*.  An  estate  may  be  charged  by  a 
recorded  agreement,  made  by  the  owners,  so  that  the  charge  shall  have 
priority  over  jadgments  obtained  against  them  after  the  date  of  the 
reoordine.    Dexter  v.  MeGloin,  Penn.  ii.  893. 

9.  Collateral  Security  —  Neglect  to  realize  —  Jjots  —  Liabiiitg  of  Cred- 
itor. A  creditor  who  holds  obligations  for  the  payment  of  money  as 
collateral  security  is  bound  to  use  reasonable  diligence  to  collect  the  same 
when  they  fall  due.  A  loss  occasioned  by  unreasonable  delay  of  the 
creditor  to  collect  must  be  borne  by  him.  In*.  Co.  y.  Smith,  Wis.  t. 
635. 

10.  Oompotiticn  in  Bankruptcy  —  Failure  of  Bankrupt  to  pay.  A 
creditor  is  not  bound  by  a  composition  in  bankruptcy  where  the  bank- 
rupt does  not  perform  the  obligations  thereby  undertaken.  Bobineon  v. 
Clement.  Ind,  xii.  299 ;  73  lud.  29. 

11.  Compromise  Deed — Extent  — SeaL  A  compromise  agreement 
between  debtor  and  creditors,  whereby  the  debtor  is  to  be  discharged  in 
full  upon  payment  of  a  certain  portion  of  his  debts,  when  ezecnted  and  a 
written  discharge  given  in  pursuance  thereof,  is  binding  upon  all  the 
creditors,  and  a  complete  discharge  to  the  debtor ;  and  such  discharge 
need  not  be  under  seal.  PadeUeford  v.  TTtacher,  Yt.  iii.  135 ;  48  Vt 
574. 

12.  Ibid.  —  Proportion  of  Creditor*  iigning  —  Intention.  The  sig- 
natures of  all  the  creditors  of  a  debtor  are  not  necessary  to  render  it 
binding  on  those  who  sign  a  composition  agreement,  unless  such  is  the 
intention  of  the  parties  thereto.     Laird  v.  Campbell,  Penn.  ix.  589. 

13.  Aid.  —  Secret  Agreement.  Any  private  agreement  widi  a  debtor 
under  which  a  creditor  signing  a  compromise  agreement  is  to  have  ao 
advantage  over  other  creditors  is  void.  It  does  not  alter  the  ease  that 
the  creditor  indorsed  the  composition  notes  given  by  the  debtor  to  the 
other  creditors.  Baldwin  v.  Bosenman,  Conn.  zv.  105;  49  Conn.  105. 
Cropley  v.  Moore,  N.  J.  vii.  149;  11  Vroom,  27. 

14.  CorUribuHoH  —  From  Separate  huolveni  JSttate*.  Where  a  cred- 
itor is  entitled,  in  respect  of  the  same  debt,  to  contribution  from  two 
insolvent  estates,  he  may  obtain  a  dividend  on  the  whole  debt  to  the 
extent  of  his  pro  rata  share  from  each  estate.  Bair  and  Shenl^t  Appeal, 
Penn.  iii.  136. 

15.  Co-turetiet.  The  relation  of  debtor  and  creditor  does  not  exist 
between  co-sureties  until  payment  by  one  of  the  sureties.  Gibton  v. 
Mitchell,  Fla.  vi.  166;  16  Fla.  519. 

16.  Creditor*' Claim*  —  Priority.  After  the  homestead  and  exempted 
personal  property  have  been  set  apart,  the  residue  of  the  estate  should 
be  applied  to  the  payment  of  debts  ratably  (unless  some  priority  exists), 
and  after  the  residue  has  been  exhausted,  the  exempted  property  m^.j  be 
subjected  to  the  payment  of  such  portions  of  the  debts  entitled  to  the 
benefit  of  waiver  of  exemption  as  remain  unpaid.  Strange'*  Adm'r  v. 
Strange,  Ya.  xiv.  253 ;  76  Ya.  240. 

17.  Ibid.  —  Homestead —  Waiver.  A  creditor  holding  a  claim  in 
which  the  homestead  exemption  is  waived  is  entitled  to  resort  to  the 
whole  estate  of  the  decedent  for  satisfaction ;  but  if  the  debtor  holds 
estate  other  than  that  embraced  in  the  exemption  deed,  such  other  estate 
must  be  first  subjected  to  payment.     Jbid. 

18.  Creditor  applying  Debtor's  Money  to  pay  Debt.  A  creditor  cannot 
lawfully  pay  himself  with  the  debtor's  money  without  the  debtor's  con- 
sent, either  express  or  implied ;  and  when  money  of  the  debtor  is  deliv- 
ered to  the  creditor  for  a  certain  purpose,  the  creditor's  control  is  limited 
to  the  purpose  declared.    R.  R.  (h.  v.  Smith,  Mich.  zv.  559. 
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19.  Creditor  oBtainittg  Prefertnee.  A  preference  obtained  by  one 
oraditor  over  another  is  not  fraudulent  at  coniiuon  lanr.  Smith  v.  Skeary, 
Conn.  z.  456;  47  Conn.  47. 

20.  Deed  of  7\'tle  to  Secure  Debt  —  Junior  Judgment  Creditor  —  Re- 
demption. A  judgment  creditor  whose  judgment  is  junior  to  an  absolute 
deed  made  to  secure  another  creditor  cannot  subject  the  land  without  re- 
deeming, or  offering  to  redeem,  Qoless  it  be  on  account  of  failure  to  com- 
plj  with  the  registry  laws,  or  unless  the  debtor,  having  retained  possession 
<rf  the  property,  the  conveyance  is  to  be  deemed  fraudulent.  Gibson  v. 
Hough,  Ga.  vi.  678;  60  Ga.  588. 

21.  Ibid. —  Bond  for  Reconveyance  —  Mortgage.  Where  a  debtor 
for  the  purpose  of  securing  tite  debt  gives  to  his  creditor  an  absolute 
deed  to  property  and  takes  in  return  a  bond  for  reconveyance  on  pay- 
ment of  a  sum  of  money  specified,  such  a  transaction  is  not  a  mortgage, 
but  an  actual  conveyance  of  title  as  security.     Ibid. 

22.  JSxehange  of  Collaterals.  The  fact  that  collateral  secnrity  is  ex- 
changed by  the  creditor  for  other  security  which  eventually  proves  worth- 
less does  not  discharge  the  debtor  from  his  liability  unless  it  appears 
that  he  has  suffered  actual  loss  through  such  exchange ;  then  the  loss 
may  be  set  up  against  the  creditor.     Hunter  v.  Moul,  Penn.  xii.  605. 

23.  Extrcgudicial  Surrender  of  Property.  An  extrajudicial  surrender 
of  his  property,  made  by  a  debtor  to  his  creditors,  especially  when  some 
of  the  latter  refuse  to  accept  it,  does  not  divest  him  of  the  title  to  that 
ptoperty ;  and  the  creditors  who  declined  the  surrender  have  the  right  to 
sue  the  debtor  and  seize  and  sell  his  property  notwithstanding  the  extr»> 
judidal  surrender.     Liquidators  v.  Bates,  La.  xii.  747  ;  33  La.  An.  473. 

24.  General  Assignment  —  Security,  Under  a  general  assignment  a 
creditor  is  entitled  to  his  pro  rata  share  of  his  insolvent's  estate  without 
reference  to  whether  or  not  he  holds  seoorities  for  his  debt,  and  the  debt 
is  to  be  ascertained  as  of  the  date  of  the  assignment.  Bair  and  SAenk's 
Appeal,  Penn.  iii.  136. 

25.  Gift  by  Insolvent  Debtor.  An  insolvent  debtor  cannot  Tolnntarily 
release  or  surrender  rights  avtulable  to  his  creditors.  Hauler  y.  King, 
Va.  XV.  63 ;  76  Va.  731. 

26.  Inchoate  Rights  —  Surrender  of  Possession  by  Vendee  in  Default. 
A  vendee  of  lands  in  default  under  a  contract  of  sale,  and  having  no 
valaable  interest  in  the  lands,  upon  which  a  lien  has  been  acquired,  may, 
if  acting  in  good  faith,  surrender  the  possession  and  all  right  to  the  crops 
growing  on  the  land,  and  cut  out  all  inchoate  rights  of  his  creditors 
therein.  Wdch  r.  Richards,  Mich.  ix.  315 ;  41  Mich.  598.  Per  contra, 
Forrester  v.  Hanaway,  Penn.  ilL  11 ;  82  Penn.  St.  218. 

27.  Instalment  —  Defatdt  —  Whole  Sum  to  Mature.  A  contract  for 
the  payment  of  the  whole  debt,  upon  default  for  a  certain  time  of  an  in- 
stalment thereof  due,  will  be  enforced.  Pope  v.  Hooper,  Neb.  v.  72 ;  6 
Neb.  178. 

28.  Patent  — AssignmenL  A  creditor,  who  has  not  recovered  a  judg- 
ment at  law  upon  his  debt,  cannot  ordinarily  by  a  bill  in  equity  compel 
iiis  debtor  to  assjgn  to  him  a  patent  right  owned  by  the  latter.  Oaner 
T.  Peek,  Mass.  xiL  271. 

29.  Jbid. —  Gen.  Stale,  c.  113,  §  2,  c/.  1 1.  Nor  can  a  creditor  maintain 
a  bill  nnder  the  special  jurisdiction  conferred  by  the  statute  above  cited  ; 
for  a  patent  right  is  not  property  "  within  the  state,"  although  the  owner 
resides  here.     Ibid. 

80.  Purchasers  under  Foreclosure  —  Taxes.  The  relation  of  debtor 
and  creditor  does  not  arise  Ixjtween  a  purchaser  under  foredosare  of  a 
prior  mortgage  and  the  purchaser  under  foreclosure  of  a  junior  mort- 
gage, for  taxes  paid  by  the  former  dne  at  the  time .  of  his  purchase. 
Swan  T.  &aerson,  Mass.  x.  735 ;  129  Mass.  289. 
18 
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31.  Beleate  of  One  Debtor — Oonlribution.  A  creditor  may  bind  him- 
self to  one  of  two  principal  debtors  (in  any  way  short  of  an  absolute 
release)  to  give  him  time,  or  not  to  sue  him,  without  prejudicing  his,  the 
creditor's,  right  of  recourse  against  the  other  debtor,  though  by  such  con- 
duct he  may  render  himself  liable  to  an  action  by  the  fiist  debtor,  who 
has  been  forced  by  his  co-debtor  to  make  contribution.  ^Strtre  v.  Hed- 
man,  Q.  B.  Div.  IL  490$  1  Q.  B.  Div.  536. 

32.  Speci<J  Fund  —  Reetrietion  of  Liability  —  Municipal  Bonds. 
Limitations  upon  a  special  fund  provided  for  the  payment  of  a  debt  are 
in  no  sense  restrictions  of  the  liability  of  the  debtor.  U.  &  v.  Clark 
Chunty,  S.  C.  U.  S.  v.  131 ;  95  U.  S.  769. 

33.  Trust —  Grantor's  Benefit — InaUenabiUly  of  Income.  A  person 
cannot  transfer  his  own  property  to  a  trustee,  and  provide  that  the  in- 
come thereof  be  paid  to  him  semi-annually  for  life,  "  not  by  way  of  anti- 
cipation,"  and  thus  prevent  his  creditors  from  securing  their  claims  oat 
of  said  income  before  payment,  by  a  proper  process  therefor  against  the 
trustee.  Such  a  restraint  upon  alienation  is  against  public  policy.  Bank 
Y.  Windram,  Mass.  ziv.  749;  133  Mass.  176. 

34.  Ibid.  —  Married  Woman.  Under  Pub.  Sta.  c.  147,  making  a 
married  woman  sui  juris,  the  same  rule  applies  to  her  conveyance  in 
trust,  contrary  to  the  English  rule  under  her  common  law  disabilities. 
3id. 

DECEDENT'S    ESTATE. 

1.  Action  on  Contract  of  Decedent,  after  Distribution.  Where  a  de- 
cedent's estate  has  been  closed  by  distribution,  a  suit  in  equity  will  not 
lie  to  compel  payment  by  the  distributees  of  a  claim  grounded  on  a  con- 
tract made  with  decedent  in  his  lifetime.  Shannon  v.  Shannon,  Mich. 
xiiL  725  ;  48  Mich.  182. 

2.  Administrator  —  Interest  necessary  for  Appeal  An  administrator 
whose  account  has  been  confirmed  has  no  such  interest  in  the  estate  as 
will  support  an  ap{)eal  by  him  from  an  order  to  pay  over  the  balance  in 
his  hands.     Gallagher's  Appeal.  Penn.  viii.  470 ;  89  Penn.  St.  29. 

3.  Ibid.  —  Accounts — Beviete  of  Final  Decree.  An  administrator 
who  has  paid  over  money  in  accordance  with  a  decree  of  the  orphans' 
court  wUl  be  protected  against  loss  by  reason  of  a  subsequent  opening 
and  change  of  the  decree.  Charlton's  Appeal,  Penn.  vii.  442 ;  6  W.  N. 
C.  No,  31. 

4.  Ibid.  —  Heirs  —  Widow  —  Homestead —  Creditors.  In  the  admin- 
istration of  real  assets,  the  personal  representative  of  a  decedent's  estate 
represents  the  creditors,  and  antagonizes  the  heirs ;  but  when  the  widow 
is  the  executrix,  and  she  claims  a  homestead  in  the  lands  afrer  the  estate 
has  been  declared  insolvent,  the  creditors  are  not  bound  by  the  proceed- 
ings, when  they  are  not  brought  in  as  parties,  and  are  not  allowed  an 
opportunity  to  contest  her  claim.     Carr  v.  Shackelford,  Ala.  xiii.  582. 

5.  Claim —  Heir  —  Administrator,  The  allowance  of  a  claim  against 
an  estate,  in  in  ex  parte  proceeding  iu  the  county  court,  is  not  necessa- 
rily conclusive  upon  the  heir.     Goeppner  v.  Leitzelmann,  111.  xii.  267. 

6.  Ibid.  —  For  Support  and  Care  of  Mother-in-law.  A  son-in-law  can 
recover  from  the  estate  of  his  wife's  mother  for  board  and  services. 
Wence  v.  Wykoff,  Iowa,  ix.  275. 

7.  Ibid.  —  Due  Proof.  Claims  against  an  estate  must  be  definite  and 
clearly  proven ;  a  memorandum  of  charges,  where  there  is  no  other  ac- 
count kept,  in  the  absence  of  positive  testimony,  must  be  produced.  Boe 
V.  Boyle,  N.  Y.  ix.  317 ;  81  N.  Y.  305. 

8.  Ibid. —  Uncorroborated  Testimony.  The  rule  of  the  courts  not  to 
allow,  against  the  estate  of  a  deceased  person,  any  claim  which  is  sup- 
ported only  by  the  uncorroborated  testimony  of  the  claimant,  applies  not 
only  to  alleged  gifts  but  to  alleged  debts.  Re  Wynne-Finch ;  Wynne- 
Finch  V.  Wynne-Finch,  Cu  of  Appeal,  xv.  767. 
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9.  OUnm  agatrut  Heir  —  Personal  AaieU.  To  nuuntfuo  an  action 
against  the  heir  for  debt  of  intestate,  it  must  be  shown  that  there  were  no 
personal  assets  to  pay  the  debt,  or  that  it  could  not  be  collected  as  pro- 
vided by  2  R.  S.,  452,  §  32.     Sdover  v.  Coe,  N.  Y.  i.  1 ;  63  N.  Y.  414. 

10.  Ibid.  —  Rejection  by  Adminittrator.  There  is  no  remedy  against 
the  heir  under  2  R.  S.,  90,  §  42,  for  a  debt  of  intestate,  which  had  been 
rejected  by  the  administrator.     Ibid 

11.  IbU^  — Application  of  Realty  and  Personalty  —  Jksolvent  JEttate. 
The  personal  estate  is  the  primary  fund  for  the  payment  of  all  debts  of 
a  decedent,  solvent  or  insolvent,  whether  secured  or  unsecured.  Mason's 
Appeal,  Penn.  x.  219. 

1 2.  Bnd  —  Inadequacy  of  Assets  —  Specific  Legacies.  Personal  prop- 
erty is  primarily  liable  for  the  debts  of  decedent,  unless  disposed  of  in 
specific  legacies,  or  where  the  realty  is  charged  with  the  payment.  Ma^ 
Urrg  v.  Grady,  Ala.  xi.  605;  67  Ala.  147. 

13.  Jbid.  —  Retd  Estate  —  Insolvency  of  On«  Heir.  The  whole  of  the 
real  estate  of  a  decedent  is  liable  for  his  debts.  Ryan,  AdnCr,  v.  McLeod, 
Va.  ix.  493. 

14.  Devisee —  Widow —  Statutory  Interest  Where  a  testator  devised 
land  specifically,  leaving  a  residuary  estate  after  providing  for  his  widow, 
who  elected  to  take  her  statutory  interest,  the  devisee  is  entitled  to  have 
the  assets  marshalled  and  a  sufficient  sum  set  apart  to  relieve  the  land 
devised  from  its  burden  of  the  widow's  interest.  Gallaglter's  Appeal, 
Penn.  vi.  731. 

15.  Distribution  in  ConneclictU  —  Shetre  of  Deceased  Child.  See  In 
re  North's  Eetate,  Conn.  xiii.  748 ;  48  Conn.  584. 

1 6.  Estate  Distnbuled  —  Creditor's  Laches  —  Legatee's  Liability.  A 
creditor  who  fails  to  notify  the  executor  of  his  debt  against  the  testator 
until  the  l^acies  have  all  been  paid  and  the  estate  settled  up,  can  re- 
cover from  a  legatee  who  has  received  her  legacy  only  her  pro  rata  share 
of  the  debt,  though  the  other  legatees  are  without  the  state,  and  the 
creditor  is  a  resident,  and  the  debt  was  contracted  in  the  state.  Wynn  v. 
Bryee,  Ga.  v.  588 ;  59  6a.  529. 

17.  Funeral  Mcpenses  —  Discretion  of  Court.  What  should  be  al- 
lowed as  the  funeral  expenses  of  deceased  is  a  matter  of  discretion  for 
the  court  having  jurisdiction  of  the  matter,  and  must  necessarily  vary 
with  the  condition  and  circumstances  of  each  particular  decedent.  Shaef- 
fet's  Ex'r  v.  Shieffer,  Md.  xi.  612. 

18.  Ibid.  —  Entertainment  after  FuneraL  Dinners  and  horse-feed 
furnished  at  the  house  after  the  funeral  to  those  who  had  attended  it  are 
not  proper  and  legitimate  charges  as  part  of  the  funeral  expenses.     Ibid 

19.  Ibid  —  Monument — Discretion  of  Executor.  An  executor  was 
justified  in  spending  $750  out  of  a  residue  of  $840,  for  a  suitable  monu- 
ment, when  the  residue  was  given  to  him  for  that  purpose.  Bainbridge's 
Appeal,  Penn.  xii.  574;  88  Leg.  Int.  No.  41. 

20.  Husband  and  Wife  ^Common  Property  —  Distribution.  Husband 
and  wife  died  within  a  few  hours  of  each  other,  intestate  and  without 
issue.  The  wife  had  a  separate  estate  and  an  income  therefrom.  A 
hu-ge  sum  of  money  in  bank-bills  was  found,  part  in  a  pocket-book 
marked  with  the  initials  of  the  wife's  name,  part  in  another  pocket-book 
marked  with  her  father's  name,  also  some  gold  coin  in  a  bag,  and  some 
silver  coin  lying  loose — all  secreted  in  a  trunk,  marked  with  the  wife's 
name,  to  which  both  had  free  access,  the  key  usually  being  kept  by  the 
wife.  Their  deeds,  bonds,  notes,  receipts,  insurance  policies,  etc,  were 
also  found  in  the  trunk.  There  was  no  memorandum  or  other  satisfac- 
tory evidence  to  show  the  amount  contributed  by  either  one  to  the  money 
so  found.  Held,  that  it  most  be  equally  divided  between  their  respective 
representatives.     Bergen  v.  Van  Liew,  N,  J.  xvL  562. 
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21.  Legacie$  —  AppUcatioH  to  Sell  —  Laehet.  An  application  for 
the  sale  of  a  decedent's  real  estate  for  the  porpose  of  satisfying  leg- 
acies, made  some  ^ghteen  years  after  the  issuance  of  letters  testamen- 
tary and  five  years  after  the  devisees,  as  such,  took  possession  of  the  prop- 
erty, will  be  denied  because  of  laches.    Dm's  Estate,  Cal.  xlii.  267. 

22.  Limitation  of  Claim  —  Action  to  Settle  Estate.  After  an  action 
to  settle  a  decedent's  estate  is  commenced,  it  is  in  the  discretion  of  the 
chanodlor  to  prescribe  the  time  within  which  creditors  may  present  their 
demands.     Gray's  Ex'r  v.  Lewis,  Ky.  xiii.  108 ;  79  Ky.  458. 

28.  Ibid,  —  Against  Heir.  Action  against  the  heir  for  debt  of  in- 
testate must  be  brought  within  six  months  after  being  rejected  by  the 
admbistrator.     Sehver  v.  Coe,  N.  Y.  L  1 ;  68  N.  Y.  414. 

24.  Ibid.  —  Against  Heir  —  Waiver.  Action  against  the  heir  for  debt 
of  intestate,  is  barred  by  2  R.  S.,  109,  §  53,  if  not  commenced  within  two 
years  after  the  granting  of  letters  of  administration,  and  the  objection 
is  not  waived  by  an  omission  to  plead  it.     Ibid. 

25.  Ibid.  —  Contingent  Claim  not  due  —  Action.  A  contingent  claim 
against  the  estate  of  a  deceased  person,  which  does  not  become  absolute 
within  the  time  limited  for  creditors  to  prove  their  claims,  is  not  barred 
by  not  beinz  presented  to  the  probate  court  or  the  commissioners,  bnt  the 
owner  of  such  claim  may,  after  it  becomes  absolute,  maintain  an  action 
against  the  heirs,  devisees,  next  of  kir.,  or  legatees  to  whom  the  estate 
has  been  distributed.     McKeen  v.  Warldon,  Minn.  vii.  655 ;  52  Minn.  466. 

26.  Ibid.  —  Before  Decree.  A  creditor  of  a  decedent  who  presents 
his  claim  at  any  time  before  the  decree  of  the  orphans'  court  barring 
creditors  is  actually  taken  is  in  time,  although  the  nine  months  limited 
in  the  order  limiting  creditors  may  have  expired.  Parker  v.  Comb's 
Adm'r,  N.  J.  xiii.  818. 

27.  Ibid,  —  Foreign  Creditors.  While  assets  remain  in  the  hands  of 
the  personal  representative,  foreign  creditors,  as  well  as  domestic,  may, 
even  after  two  years  (§  8,  art.  2,  c.  89,  Gen.  Stat.)  from  the  time  he 
qualified,  prove  and  demand  their  debts.  Grarfs  Ex'r  v.  Lewis,  Ky. 
xiii.  108 ;  79  Ky.  453. 

28.  Vested  Interest  in  Parents  Share  —  Minor  Child —  Possession. 
See  Peterson's  Ampeai,  Penn.  viii.  216;  88  Penn.  St.  897. 

29.  Widow's  Mcemption  —  Mortgage.  A  widow  is  not  entitled  to  her 
exemption  under  the  Act  of  April  14,  1851,  §  5,  out  of  the  proceeds  of 
the  real  estate  of  her  deceased  husband  in  preference  to  his  mortgagee 
thereof.    NapeTs  Appeal,  Penn.  ix.  25 ;  7  W.  N.  C.  No.  184. 

DECEIT. 

1.  Elements.  Whenever  fraud  and  injury  concur  the  acUon  lies. 
Bank  V.  Doughty,  Tenn.  v.  781. 

2.  Agency  —  Action  by  PrineipaL  A  principal  may  maintain  an  ac- 
tion grounded  on  fraudulent  representations  made  to  his  agent,  whereby 
a  transfer  of  the  property  of  the  principal  was  made.  Ward  v.  Barien- 
hagen,  Wis.  xi.  112 ;  50  Wis.  459. 

8.  Against  Bank — Representation  by  Cashier.  Where  the  cashier  of  a 
bank  was  applied  to  for  information  as  to  the  solvency  of  a  third  party, 
his  answers  in  that  behalf  do  not  bind  the  bank  to  any  liability.  Harri' 
gan  v.  Bank,  Tenn.  iv.  188;  9  Heisk.  187. 

4.  Business  yielding  Profits  —  Promise  —  Opinion.  False  represen- 
tations cannot  be  alleged  of  a  declaration  that  a  business  "  would  yield 
large  profits,"  and  "  was  a  good  paying  business."  Such  representations 
are  prombes  only,  and  matter  of  opinion.  Sparmcm  v.  Keim,  N.  Y.  xi. 
272  ;   88  N.  Y.  245. 

6.  Ibid.  —  Past  Business —  Estimate  of  Future  Business.  An  action 
for  deceit  will  lie  for  false  representations  as  to  the  past  receipts  and 
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profits,  bat  not  as  to  an  estimate  of  future  basineeB  and  profits.    Afarktl 
V.  Mmdif,  Neb.  xi.  467 ;  11  Neb.  213. 

6.  J&id.  —  Management  of  Businet$  by  T%ird  Parties.  In  showing 
any  facts  which  may  explain  the  falliug  off  in  the  receipts  and  profits  of 
a  business  sold,  in  an  action  for  deceit  for  false  representations  as  to 
such  receipts  and  profits,  evidence  of  the  management  of  other  than  the 
person  selling  it  is  not  admissible.     Ibid. 

7.  Gaveat  Emptor.  The  rule  of  caveat  emptor  only  applies  when  the 
buyer  and  seller  have  opportunities  of  knowledge  and  the  defect  com- 
plained of  is  patent  and  obvious  to  the  senses,  i'ishbaek  v.  Miller,  Nev. 
xL200;  Id  Nev.  428. 

8.  Compromite  —  Master  of  Vessel  and  Otnurs.  A  compromise 
effected  by  a  master  of  a  vessel  who  was  sailing  her  on  shares,  on  a  false 
representation  that  he  was  indebted  to  the  owners  in  a  large  sum,  will 
give  the  injured  owners  ground  for  an  action  of  deceit.  Buck  v.  Leach, 
Maine,  viii.  820 ;  69  Maine,  484. 

9.  (Concealment  of  Lien.  An  action  will  lie  against  the  seller  of  bank 
stock  for  a  fraudulent  concealment  by  him  of  the  fact  that,  at  the  time 
of  sale,  taxes  were  due  and  a  lien  upon  the  stock.  Simmons  t.  Aldrieh, 
Wis.  iii.  258;  41  Wis.  241. 

10.  Und.  —  Sale —  Quitclaim.  Where  one  by  quitclaim  sells  land  set 
off  to  bim  on  a  judgment  execution,  and  represents  that  his  title  is  good, 
the  concealment  of  the  fact,  known  to  him  and  unknown  to  the  buyer, 
that  a  petition  for  review  to  reverse  the  judgment  was  then  pending,  is 
fraudulent,  and  renders  him  liable  in  damages.  Atwood  v.  Chegmum, 
Maine,  vL  18;  60  Maine,  88. 

11.  Acceptance  by  Directors — Authority  to  Accept.  Directors  who 
accept  negotiable  paper  having  no  power  to  accept  are  liable  upon  their 
representation  by  implication  of  fraud.  Bank  v.  Kittoa,  Q.  B.  Div. 
xviL  672. 

12.  Mection — Contract.  An  express  warranty,  knowingly  false,  may 
be  waived  as  a  contract,  and  an  action  be  brought  for  the  deceit.  Larey  v. 
TaMaferro,  Ga.  iii.  349 ;  hi  Ga.  448. 

13.  Excess  Statement  of  Hxistiny  Foot.  A  contracting  party  not  in 
actual  fault  has  the  right  to  rely  upon  an  express  statement  as  to  an 
existing  fact,  the  truth  of  which  is  known  to  the  party  who  made  it,  and 
■uknowD  to  the  party  to  whom  it  is  made.  Fishback  v.  Miller,  Nev.  xL 
200;  15  Nev.  428. 

14.  JPact —  Opinion —  Court  and  Jury.  A.,  in  stating  his  means  to 
B.,  from  whom  he  sought  to  buy  goods,  said :  "  I  want  to  tell  you  how  I 
stand.  I  could  pay  every  dollar  of  indebtedness  of  mine,  including  the 
mortgage  on  my  real  estate,  and  not  owe  on  that  real  estate  more  than 
$15,00U  to  $20,000."  He  had  a  large  and  valuable  real  estate.  Held, 
that  this  might  liave  been  intended  by  A.  as  a  statement  of  a  fact  as  to 
his  means,  or  only  an  estimate  of  the  value  of  his  property ;  that  the 
jury  was  the  proper  tribunal  to  determine  which,  for  the  court  could  not, 
as  matter  of  law,  say  that  it  was  an  estimate  only.  Morse  v.  Shaw, 
Mass.  V.  368;  124  Mass.  59. 

15.  False  Agency.  The  remedy  agunst  one  who  falsely  represents 
himself  as  agent  for  and  who  contracts  in  the  name  of  and  for  another, 
IB  by  an  acdon  in  deceit.     Teele  v.  Otis,  Maine,  iv.  25 ;  66  Maine,  329. 

16.  Insolvency  of  DeaUr  —  Charge.  An  instruction  to  the  jury  in  an 
action  for  falsely  representing  the  credit  of  a  dealer,  that  they  must  find 
the  dealer  insolvent  to  justify  a  verdict  for  plaintiff,  is  not  prejudicial  to 
the  plaintiff*.     Avery  v.  Chapman,  Iowa,  xvii.  42. 

17.  Bnd.  —  Knowledge  of  Defendant.  Deceit  is  not  maintainable 
ualess  it  is  shown  that  the  defendant  made  the  false  statements  knowing 
tham  to  be  fain.    Rid. 
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18.  Material  A/t$repretentation.  In  deceit,  the  misrepresentation  moat 
be  of  a  material  fact.     Schwabacker  v.  Kiddle,  HI.  zii.  894. 

19.  Ibid.  —  Ordinary  Care.  Deceit  will  not  lie  if  the  plaintiff  has 
omitted  to  exercise  ordinary  care  to  guard  against  deception  and  fraud, 
except  where  he  was  led  to  do  so  by  the  other  party.     Ihid. 

20.  Mortgage  Note  —  Security.  Where  one  purchasing  a  note  secnred 
by  a  mortgage  is  unable  to  read  English,  and  has  no  knowledge  in  regard 
to  government  subdivisions  of  lands,  or  the  solyency  of  the  parties  to  the 
note,  or  the  quality  or  value  of  the  land  mortgaged,  and  made  such  pur- 
chase upon  the  false  representations  of  another,  who  claimed  to  know  the 
land,  in  respect  to  the  same,  and  who  knew  that  the  representations  he 
made  were  false,  an  action  for  deceit  can  be  maintained  upon  such  repre- 
sentations against  the  person  making  them.  NoUe  v.  Reichelm,  HI.  x. 
768  ;  96  111.  425. 

21.  Omission  to  Ditclote  huoltency.  A  mere  omission  to  disclose 
insolvency  is  not,  as  a  matter  of  law,  equivalent  to  a  direct  aflSrmation 
of  solvency.     Cochran  v.  Haltey,  Minn.  vi.  207 ;  25  Minn.  52. 

22.  Overflow  —  Sale  of  Land  for  Cultivation.  In  an  action  to  re- 
cover the  purchase-money  for  land  sold  for  the  purposes  of  cultivation, 
the  vendee  may  recoup  his  damages  by  reason  of  an  overflow  of  the 
laud,  where  the  vendor  falsely  and  fraudulently  represented  the  land  not 
to  be  subject  to  overflow,  and  the  vendee  relied  on  the  representation. 
EsUU  V.  Myers,  Miss.  v.  508 ;  54  Miss.  174. 

23.  Promise  only.  Deceit  cannot  be  set  up  on  a  promise  only.  Bert 
v.  Smith,  Vt.  XV.  350;  54  Vt.  617. 

24.  False  Assertion  as  to  Quality.  If  the  seller  makes  a  distinct  asser- 
tion of  the  quality  or  condition  of  the  article  sold,  whether  it  amounts 
to  a  warranty  or  not,  which  he  knows  or  should  know  is  untrue,  with  a 
view  to  induce  another  to  buy,  and  the  other  relies  on  and  believes  the 
assertion  to  be  true,  and  relying  thereon  purchases,  and  damage  ensues, 
he  may  sue  in  deceit     Buff  v.  Jarrett,  111.  z.  77 ;   94  111.  475. 

25.  Quantity  of  Land  sold — Statements  of  Agent.  That  the  agent 
made  the  false  statement  as  to  the  quantity  of  land  sold,  thinking  it  to 
be  true,  will  not  defeat  the  action.  Lynch  v.  Thist  Co.  U.  S.  C.  C.  xviL 
71.     See  Bird  v.  Kleiner,  Wis.  iii.  271 ;  41  Wis.  134. 

26.  Railroad  Construction  Certificates.  A  purchaser  of  railroad  con- 
struction certiflcates,  for  value  before  maturity  and  without  notice  of 
equities,  may  sue  in  damages  for  any  false  and  fraudulent  representations 
contained  in  the  certificates,  by  reason  of  which  he  was  injured.  Bank 
V.  Ihayer,  Iowa,  xii.  133. 

27.  Sailroad  Bonds  —  Representation  of  Business  of  Road  as  to 
Profits.  A  statement  in  an  advertisement  of  railroad  bonds  for  sale, 
that  "  the  road  is  in  successful  operation  and  earning  net  more  than  the 
interest  on  all  its  bonds,"  u  a  representation,  not  that  the  road  was 
earning  that  amount  at  the  time  the  advertisement  appeared,  but  (hat  the 
road  was  then  on  a  paying  basis,  and  was  steadily  earning  net  more  than 
the  interest  on  its  bonds.  Blake  v.  Watson,  Conn.  vii.  338 ;  45  Conn. 
823. 

28.  To  Recover  Debt.  Deceit  cannot  be  brought  to  recover  money 
due,  though  a  misrepresentation  was  resorted  to.  Broum  v.  Blunt, 
Maine,  xii.  749;  72  Maine,  415. 

29.  Reliance  —  Injury.  If  a  party  represent  as  true  that  which  he 
knows  to  be  false,  in  such  a  way  and  under  such  circumstances  as  to 
induce  a  reasonable  man  to  believe  it  is  true,  and  he  acts  upon  the  faith 
of  it  to  his  damage,  such  representation  will  sustain  an  action  for  deceit. 
Horrigan  v.  BaiSe,  Tenn.  v.  188;  9  Heisk.  137. 

80.  Ibid.  —  Representation  of  Fact  not  known  —  Injury.  The  suting 
that  to  be  true  which  one  does  not  know  to  be  true,  with  a  view  and 
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purpose  to  influence  one  party  to  trust  a  third  party,  he  relying  thereon 
to  his  damage,  will  sustain  an  action  for  deceit.     Ibid. 

31.  RepretentaHon — Conduct.  A  number  of  pigs  were  sold  by  auction 
in  a  public  market,  subject  to  certain  conditions  of  sale  which  provided 
that  no  warranty  would  be  given,  and  that  the  animals  should  be  re- 
moved "  with  all  faults."  Shortly  after  the  sale  it  was  found  that  the 
pigs  were  infected  with  typhoid  fever,  from  which  the  greater  part  of 
them  died.  Held,  that  the  seller  of  the  pigs  had  not  been  guilty  of  mis- 
representation by  conduct,  and  was  not  liable  in  an  action  for  misrep- 
resentation at  the  suit  of  the  purchaser,  although  he  knew  that  they 
were  so  infected.      Ward  v.  Hobbt,  H.  of  L.  vii.  158. 

32.  Ibid.  —  Warranty.  When  one,  in  trading  property,  says  be  will 
warrant  it  to  be  sound  in  every  respect,  his  declaration  may  amount  to  a 
representation  as  well  as  to  a  warranty.  Larey  v.  Taliaferro,  Ga.  iii. 
849  ;   67  Ga.  443. 

33.  Sale  —  Goods  already  sold.  Deceit  may  be  brought  for  the  value 
of  property  paid  for,  where  it  had  been  already  sold.  Taylor  v.  Farmer, 
Ky.  xvii.  41)4. 

34.  Rid.  —  Intent  —  Resulting  Injury.  To  sustain  an  action  for 
false  representation  it  must  be  shown  that  the  defendant  intended  to 
deceive  the  plaintiff  individually  or  as  one  of  the  public.  It  is  not 
enough  to  show  that  result  of  defendant's  conduct  is  to  lead  the  plaintiff 
to  a  false  conclusion.  Ward  v.  Hobbs,  Cu  of  Appeal,  v.  412 ;  26  Week. 
Rep.  No.  10. 

35.  Ibid,  —  Implied  Representation  —  Animals  with  Infectious  Disease. 
Sending  animals  to  a  public  market  for  sale,  knowing  that  they  had  an 
infectious  disease,  does  not  imply  a  representation  that  they  are  free  from 
such  disease.     Ibid. 

36.  Seller's  Statements.  Where  the  plaintiff  relies  on  his  own  ex- 
amination of  the  goods  sold  and  on  the  advice  of  a  friend,  and  is  equally 
well  qualified  with  the  seller  to  judge  of  their  value,  he  has  no  ground 
for  an  action  of  deceit ;  mere  "  sdiler's  statements  "  do  not  furnish  such  a 
ground.     Poland  v.  BroumeU,  Mass.  zi.  814;  131  Mass.  138. 

37.  Scienter.  The  fraud  and  the  scienter  constitute  the  grounds  of 
the  action.  A  knowledge  of  the  falsity  of  the  representations  must  rest 
with  the  party  making  them,  and  he  must  use  means  to  deceive.  Sckvoa- 
baeker  v.  Kiddle,  III.  xii.  394. 

38.  Sole  Cause  of  the  Transaction  —  Material  Inducement  It  is  not 
necessary  that  the  representation  should  have  been  the  sole  cause  of  the 
transaction.  It  is  enough  if  it  constituted  a  material  inducement.  Fish- 
back  V.  Miller,  Nev.  xi.  200;  15  Nev.  428. 

39.  Lord  Tenterden's  Act  (9  Geo.  4.  c.  14,  §  6)  —  Representation 
concerning  Credit.  Section  6  of  Lord  Tenterden's  Act,  which  provides 
that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  a 
representation  concerning  the  credit  of  any  other  person,  to  the  intent 
that  such  other  person  may  obtain  credit,  money,  or  goods,  unless  such 
assurance  be  in  writing,  signed  by  the  party  to  be  charged,  applies  to 
a  case  where  the  representation  is  made  in  order  that  the  party  to  be 
charged  may  obtain  a  benefit  from  the  credit,  money,  or  goods  being 
obtained  by  such  other  person.  Pearson  v.  Seligman,  Ct.  of  Appeal,  xvi. 
447. 

40.  Valve  of  Invention.  Where  the  representation  of  the  valae  of  an 
invention  was  connected  with  a  false  representation  of  an  extrinsic  fact 
calculated  to  impose  upon  a  person  and  put  him  off  his  guard,  and 
to  indnce  him  to  give  credit  to  the  representations  of  value,  deceit 
will  lie  for  the  fraud  practised  upon  him.  MUer  v.  Barber,  M.  Y.  iL 
666;  66N.  Y.  558. 
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DEDICATION  OP  LAND. 

1.  Acceptance.  Where  a  dedication  is  claimed  to  have  been  made  to 
the  pablic,  reason  and  authority  require,  as  a  protection  to  laud-owners, 
the  acceptance  of  the  dedication  bj  the  constituted  representatives  of  the 
public  in  its  organic  capacity,  or  by  such  acts  of  control  or  recognition  as 
will  furnish  a  presumption  of  their  acceptance.  Wilktm  v.  Bamer,  Ky. 
xi.  669. 

2.  Of  Alley  in  City.  Circumstances  which  show  that  no  dedication 
has  been  made.     See  Trevice  v.  Barteau,  Wis.  xiiL  446. 

3.  Instrument  —  Surroundiny  Circutnttancet.  In  determining  the 
question  whether  a  certain  parcel  of  land  was  dedicated  to  the  public  by 
the  owners,  the  instrument  containing  the  alleged  dedication  and  the  sur- 
rounding circumstances  may  be  considered,  and  the  intention  of  the 
parties  as  so  ascertained  will  be  efiectuated.  Talbott  v.  JR.  £.  Co.  Va. 
viii.  474 ;  81  Gratt.  685. 

4.  Public  Park —  Plat.  One  B.  Graves  platted  a  tract  of  land  as 
building  lots,  selling  some  of  them  by  reference  to  such  plat ;  ou  this 
plat  was  a  small  section  marked,  "  Annette  Park,  now  belonging  to  R. 
Graves."  Held,  that  such  section  thereof  became  a  public  park  by  dedi- 
cation.     Bayonne  v.  Ford,  N.  J.  xiii.  84 ;  14  Vroom,  292. 

5.  By  Trustees —  Validity.  Trustees,  who  are  the  legal  owners  of 
land  in  fee,  may  dedicate  the  land  to  public  uses  not  inconsistent  with 
the  trust.     Pntdden  v.  Lindsay,  N.  J.  vi.  691 ;  29  N.  J.  Eq.  615. 

6.  Ibid.  — Adverse  PuUic  User  as  Highway  —  Purposes  of  Trust.  An 
adverse  public  user  for  the  purpose  of  a  highway  of  land  held  in  trust, 
continuing  for  twenty  years,  will,  as  against  both  trustees  and  cettuis  que 
trust,  establish  a  highway  whether  consistent  with  the  trust  or  not ;  even 
where  the  trust  is  for  the  benefit  of  the  public  or  a  portion  thereof. 
Ibid. 

See  HiGBWATS. 

DEEDS. 

1.  Acknowledgment  —  Date  —  Alteration  Clause  at  End  of  Deed,  De- 
livery of  a  deed  is  presumptively  made  on  the  day  it  bears  date.  In  the 
absence  of  other  proof,  a  subsequent  date  in  the  certificate  of  acknowl- 
edgment cannot  overcome  the  pre8um[>tion.  Nor  will  a  mere  statement 
at  the  end  of  the  deed'  as  to  interlineations  and  alterations  disturb  the 
presumption.     Smiley  v.  Fries,  111.  zv.  9;  104  III.  416. 

2.  Ibid,  —  Amended  Certificate  after  Term  of  Office.  An  officer,  en- 
titled to  take  the  acknowledgment  of  parties  to  a  deed,  who  has  omitted 
to  state  in  his  certificate  the  privy  examination  of  a  married  woman,  one 
of  the  parties,  cannot,after  delivery  of  the  deed  and  after  his  official  term 
has  expired,  correct  the  defect  by  an  amended  certificate.  Gilbraith  v. 
Gallivan,  Mo.  xvii.  84. 

3.  Ibid.  —  Impeacking  it.  The  acknowledgment  of  a  deed  as  between 
the  grantor  and  tlie  grantee  as  well,  cannot  be  impeached  except  for 
fraud,  collusion,  or  imposition.  Fitzgerald  v.  Fitzgerald,  HI.  xii.  558, 
720;  100  111.  385     Meyers  v.  Parks,  111.  x.  833  ;  95  111.  408. 

4.  Ibid.  —  Sufficiency.  When  to  the  words  of  one  acknowledgment  it 
was  added, "  and  acknowledged  that  they  executed  the  same ;  "  and  to  an- 
other acknowledgment  it  further  appeared :  "  and  acknowledged  it  was 
their  voluntary  act,"  —  the  first  acknowledgment  was  void,  and  Sie  second 
valid.     Spitznagle  v.  Vanhessch,  Neb.  xv.  508  ;  13  Neb.  388. 

5.  Ibid.  —  Reference  to  Deed.  In  determining  whether  ^a  acknowl- 
edgment to  a  deed  is  sufficient,  it  is  competent  for  the  court  to  consider 
the  various  parts  of  the  body  of  the  deed  in  connection  with  the  acknowl- 
edgment in  order  to  ascertain  whether  the  grantor  of  the  deed  did  ao- 
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knowledge  it  to  be  his,  before  the    proper  officer.      Gttkie  v.  Sirby 
Carpenter  Co.  U.  S.  C.  C.  ix.  37. 

6.  Ibid.  —  Before  Vice  Consul  General  at  London.  The  authority  of 
the  vice  cousul  geuend  of  the  United  States  at  London  to  take  and 
certify  acknowledgments  of  conveyances  of  real  estate  is  established  by 
the  statutes  of  this  state.  (1  Comp.  L.  281.)  Ev<m»  v.  Lee,  Nev.  iii. 
187;  11  Nev.  194. 

7.  Ibid.  —  Certificate.  The  certificate  of  a  commissioner  of  the  ac- 
knowledgment of  a  deed  by  a  married  woman,  reciting  that  she  "appeared 
privately  and  apart  from  her  husband,  and  acknowledged  the  execution 
of  the  same  to  have  been  done  by  her  freely,"  etc.,  but  omitting  the 
words  prescribed  by  the  statute  in  such  cases,  "  and  having  been  exam- 
ined," etc.,  is  not  a  substantial  compliance  with  the  statute.  Ellett  v. 
Rxekardson,  Tenn.  vi.  91 ;  9  Heisk.  298. 

8.  Ibid.  —  Creditors  —  Grantee.  The  subsequent  acknowledgment  of 
an  ineffectual  conveyance  to  a  voluntary  grantee  will  not  relate  back  to 
the  signing  and  delivery  of  the  deed,  so  as  to  prejudice  the  rights  of  exe- 
cution creditors.     Hendon  v.  White,  Ala.  ii.  125  ;  52  Ala.  557. 

9.  Und.  —  Correction —  Clerk — Notary  Public.  The  provisions  of 
the  Code  for  correction  of  a  certificate  of  privy  examination  by  the  clerk, 
on  making  oath  in  open  court  to  the  truth  of  such  correction,  applies  to 
a  notary  public  as  well  as  to  a  clerk,  and  the  correction  may  be  made 
upon  the  notary  making  the  oath  required  in  the  court  of  another  state. 
BrinkUy  v.  Totneny  ;  Laterence  v.  Tomeny,  Tenn.  vi.  316  ;  9  Heisk.  275. 

10.  Ibid.  —  Correction  by  Notary  alone.  A  notary  cannot  cure  the 
defective  acknowledgment  of  a  married  woman  by  preparing  a  valid 
form,  in  the  absence  of  the  husband  and  wife.  EiUerprise  Transit  Co. 
v.  Sheedy,  Penn.  xvi.  565. 

11.  Ihid.  —  Of  Wife's  Property  in  Trust.  Unless  the  wife  acknowl- 
edges the  deed  which  conveys  the  land  held  in  trust  for  her  the  grantee 
will  take  no  title  as  against  her.     Hawley  v.  Twyman,  Ya.  vi.  688. 

12.  Ibid.  —  Words  of  Statute.  An  acknowledgment  to  a  deed  of  con- 
veyance need  not  be  in  the  exact  words  of  the  statute,  if  the  meaning  in- 
tended to  be  conveyed  is  clearly  expressed.  Spitznagk  v.  Vanhessdt, 
Neb.  XV.  508.     See  Biulding  and  Loan  Asso.  v.  ffeil,  Ky.  xvii.  397. 

1 3.  Appurtenances  —  Hotel  —  Island.  Where  a  deed  conveyed  a 
hotel  "and  land  adjoining  it,"  it  did  not  convey  a  small  island  in  a  river 
back  of  the  land  on  which  the  hotel  stood.     Miller  v.  Mmn,  Vt.  xv.  689. 

14.  Attestation  —  In  Alabama.  Under  the  statutes  of  Alabama,  no 
conveyance  is  effectual  to  pass  real  estate  unless  attested  by  one,  and, 
where  the  grantor  cannot  write,  by  two  witnesses,  or  acknowledged  be- 
fore a  proper  officer.     Hendon  v.  White,  Ala.  ii.  125  ;  52  Ala.  557. 

15.  Ibid. —  Witness  using  Mark.  When  two  attesting  witnesses  are 
required,  and  one  of  them  signs  by  mark  only,  while  the  name  of  the 
other  is  written  by  the  grantor  himself,  the  deed  is  wanting  in  statutory 
requirements.     Stewart  v.  Beard,  Ala.  xiii.  776 ;  69  Ala.  470. 

1 6.  Attorney  in  Fact  —  Power  to  convey  Real  JSstate  —  Ratifieation  — 
Power  of  Attorney,  A  power  of  attorney  "  to  superintend  any  real  and 
personal  estate,  to  make  contracts,  to  settle  outstanding  debts,  and  gen- 
erally to  do  all  things  that  concern  my  interest  in  any  way  real  or  per- 
sonal whatsoever,  giving  my  said  attorney  full  power  to  use  my  namo 
to  release  others  or  bind  myself,  as  he  may  deem  proper  and  expedient," 
does  not  empower  the  attornev  to  convey  real  estate.  Hunter  v.  Beet 
Sugar  Co.  U.  S.  C.  C.  xiii.  516;  7  Saw.  498. 

17.  Boundary  —  Adjoiners  —  Lines.  Where  the  lines  of  a  deed  are 
not  actually  run  and  marked  on  the  ground,  the  conveyance  goes  to  its 
calls  of  adjoiners,  whether  more  or  less  land  is  thereby  included  than 
wonid  be  contained  within  the  distances  specified.  Ake  v.  Mason,  Penn. 
xiy.  758. 
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18.  3ieL —  CaBt.  Id  determining  the  boundary  of  land,  none  of  the 
calls  must  be  disregarded  when  they  can  be  fulfilled  by  any  reasonable 
way  of  running  the  Hues.     MilL  r  v.  Bryan,  N.  C.  xiv.  283. 

19.  Ibid.  —  Parol  Proof  of  Acts  of  Parties.  The  clear  and  uuambig^ 
uotts  calls  of  a  deed  cannot  be  set  aside  and  different  cues  substituted  lo 
their  place  by  parol  proof  of  the  acts  of  the  parties,  either  before  or  after 
the  deed  is  made.     Ames  v.  Hilton,  Maine,  x.  808 ;  70  Maine,  36. 

20.  2bid.  —  Conventional  Line  —  Defintd  Line.  When  the  line  of  a 
lot  is  made  a  bonndary,  it  means  the  true  line,  not  a  conventional  one 
agreed  upon  by  the  parties.  White  r.  Jones,  Maine,  v.  Ill ;  67  Maine, 
20. 

21.  Ihid.  —  Premises  Bounded  hy  a  Lane  —  Limit  of  the  Fee.  A 
deed  bounding  the  premises  by  a  lane  or  leading  way  used  by  the  grantor 
between  bis  dwelling-house  and  the  highway,  over  his  own  land,  and  io 
which  no  one  else  has  any  rights,  carries  the  fee  only  to  the  side  line  of 
the  lane.     Ames  v.  Hilton,  Maine,  x.  808  ;  70  Maine,  86. 

22.  Jbid,  —  Fixed  Monument  —  Distance  in  Deed.  A  fixed  monu- 
ment will  control  a  distance  stated  in  a  deed.  Smith  v.  Neghatter,  N.  J. 
xi.  166;  13  Vroom,  306.  Jones  v.  Smith,  N.  Y.  ii  353 ;  64  N.  Y.  180. 
Robinson  v.  Kime,  N.  Y.  iv.  431 ;  70  N.  Y.  147.  Blackman  v.  Doughty, 
N.  J.  vii.  371 ;  11  Vroom,  819.  Curtis  v.  Kinkead's  Ex'r,  Ky.  xi.  37a 
BaU  v.  PursefiU,  Ky.  xiii.  14.  BaULvoin  v.  Shannon,  N.  J.  xiii.  699 ;  14 
Vroom,  596.  OisseU  v.  Kcmier,  Ky.  xiii.  624.  KcUbfleisch  v.  Standard 
Oil  Co.  N.  J.  xiv.  55. 

23.  Ibid.  —  Intersection  of  Streets.  The  intersection  of  two  streets  b 
as  controlling  as  any  monument,  and  ihe  other  lines  must  conform  to  this 
point.     BaiSe  v.  Nichols,  N.  Y.  i.  198 ;  64  N.  Y.  65. 

24.  Ibid.  —  Highway.  The  centre  of  the  highway  is  regarded  as  the 
true  bonndary.  Bank  v.  Nichols,  N.  Y.  i.  198;  64  N.  Y.  65.  Pedc  v. 
Denniston,  Mass.  iii.  206;  121  Mass.  17.  Oaion  v.  Groves,  Maine,  viL 
47 ;  68  Maine,  374.     Kneeland  v.  Van  Valkenlurgh,  Wis.  viii.  640. 

25.  Ibid.  —  Interest  in  Street  —  Excluding  Words.  Under  ordinary 
conditions  nothing  short  of  express  words  of  exclusion  will  prevent  the 
one  half  of  the  street  in  front  of  the  premises  conveyed  from  passing  by 
a  deed.  Saiter  v.  Jonas,  N.  J.  iv.  408 ;  39  N.  J.  469.  Bank  v.  Nichols, 
N.  Y.  i.  198 ;  64  N.  Y.  65.  See  Chicago  v.  Rumsey,  111.  vi.  300 ;  87  111. 
848. 

2C.  Ibid.  —  Neto  York.  In  New  York  no  particular  words  or  form  of 
expression  is  necessary  to  restrict  the  grant  to  the  exterior  line  or  mai^ 
gin.     Bank  v.  NichoU,  N.  Y.  L  198 ;  64  N.  Y.  65. 

27.  Bnd.  —  Line  of  Street  —  Interest  in  Street  A  conveyance  of  lots 
fronting  on  the  east  side  of  a  street,  which  bounds  the  front  along  the 
easterly  line  of  the  street,  without  modification,  gives  to  the  grantee  no 
interest  in  the  street.  Severy  v.  R.  R.  Co.  Cal.  ii.  639;  51  Cal.  194. 
Ins.  Co.  V.  Stevens,  N.  Y.  xiii.  875. 

28.  Ibid.  —  Surveys — Adjoining  Junior  Survey  —  Evidence  of  Loca- 
tion. The  dimensions  of  a  survey  cannot  be  controlled  or  enlarged  by 
marks  found  upon  an  adjoining  junior  survey,  even  though  the  lines  of 
the  earlier  survey  have  been  adopted  in  the  junior;  but  such  marks  may 
be  evidence  to  be  submitted  to  the  jury  on  the  question  of  the  original 
location  of  the  lines  of  the  earlier  survey.  Clement  v.  Coal  Co.  Penn. 
vi.  508;  6  W.  N.  C.  No.  4. 

29.  Ibid.  —  Official  Town  Map.  A  survey  will  prevail  over  an  offi- 
cial town  map,  where  the  map  refers  to  the  survey.  O'Farrell  v.  Harney, 
Cal.  iii.  721;  51  Cal.  125. 

30.  Ibid.  —  Watercourse.  Where  a  boundary  line  of  land  is  a  stream 
or  watercourse,  the  low  water  mark  of  such  stream  is  to  be  deemed  such 
bonndary  line.     Murphy  v.  Copdand,  Iowa,  xiiL  289. 
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31.  Rid.  —  On  the  Americcm  Lakes.  Where  no  qnestion  arises  in 
regard  to  the  right  of  a  riparian  owner  to  build  out  beyond  his  strict 
boundary  line,  for  the  purpose  of  affording  such  convenient  wharves  and 
landing  places  in  aid  of  commerce  as  do  not  obstruct  navigation,  the 
boundary  of  land,  in  a  conveyance  calling  for  Lake  Erie  and  Sandusky 
Bay.  extends  to  the  line  at  which  the  water  usually  stands  when  free  from 
disturbing  causes.     Sioan  v.  Biemitter,  Ohio,  viii.  566 ;  34  Ohio  St  492. 

82.  Ibid.  —  High  and  Imw  Water  Mark  —  "  Privilege  of  Shore." 
Where  the  premises  on  one  side  were  bounded  by  the  shore  of  the  sea 
at  high  water  mark,  and  there  was  added  the  words :  "  including  all  the 
privilege  of  the  shore  to  low  water  mark,"  the  fee  iu  the  land  between 
high  and  low  water  mark  passed  to  the  grantee.  Dillingham  v.  Rohertt, 
Maine,  xvii.  301. 

83.  Ibid.  —  Meander  Line  —  Watercourses.  The  watercourse,  and  not 
the  meander  line  by  which  it  is  surveyed,  is  the  boundary  of  the  frac- 
tional subdivisions.     Shoemaker  v.  Hatch,  Nev.  vii.  210;  13  Nev.  261. 

34.  Ibid.  —  Navigable  River  —  Act  of  Congress.  The  owners  of  land 
bounding  on  a  navigable  river  own  the  fee  only  to  high  water  mark ; 
therefore  an  act  of  Congress  declaring  that  such  river  is  not  a  navi^ble 
river  does  not  extend  the  ownership  to  the  middle  of  the  stream.  Wood 
T.  R.  R.  Co.  Iowa,  xvi.  12. 

85.  Ibid.  —  By  River  or  Lake.  A  grant  of  land  bounde<1  by  a  navi- 
rahle  watercourse  or  lake  conveys  the  land  ad  medium  fUum  aqua. 
Richardson  v.  Prentiss,  Mich.  xiv.  85;  48  Mich.  88. 

36.  Ibid.  —  Stream  —  Middle  designated  —  Changes.  When,  in  a 
deed  of  conveyance,  the  middle  of  a  known  stream  is  called  for  as  the 
boundary  line  between  adjacent  proprietors,  the  thread  of  such  stream, 
notwithstanding  it  may  have  been  changed  in  its  location  by  attrition  and 
accretion,  will  control  the  courses  and  distances  named  in  the  convey- 
ance.    Niehaus  v.  Shepheid,  Ohio,  i.  315  ;  26  Ohio  St.  40. 

37.  Certainty  —  Number  of  Acres  —  "  More  or  Less."  The  words 
<*  more  or  less."  used  in  setting  out  the  number  of  acres,  is  a  term  of  un- 
certainty.    Wilson  V.  Randell,  N.  Y.  iii.  76 ;  67  N.  Y.  338. 

88.  Condition  —  Fences  —  Subsequent  Grantee.  The  grantee  of  one 
who  conveyed  part  of  his  land  to  A.,  on  condition  that  he  would  keep  up 
all  the  fences  about  the  premises  conveyed,  cannot  as  grantee  of  the  re- 
mainder of  the  land  compel  B.,  the  grantee  of  A.,  to  fulfil  the  condition. 
Kennedy  v.  Owen,  Mass.  xvii.  716. 

39.  Ibid.  —  Intoxicating  Liquors  not  to  be  made  or  sold  as  a  Beverage 
on  Premises  —  Validity.  A  condition  that  intoxicating  liquors  shall 
never  be  manufactured,  sold,  or  otherwise  disposed  of  as  a  beverage  in 
any  place  of  public  resort  on  the  premises,  otherwise  the  deed  shall  be 
void,  is  valid.     Oowell  v.  Colorado  Springs  Co.  S.  C.  U.  S.  ix.  33. 

40.  Conditional  Limitation  —  Alienation.  A  limitation  to  A.  "  upon 
the  condition  "  that  he  shall  not  aliene  the  land  or  any  part  of  it,  and 
that  if  he  does  aliene  the  whole  or  any  part  of  the  land,  then  the  land 
thereupon  *'  to  revert  to  and  vest  in  "  B.,  is  a  valid  conditional  limitation. 
Oatnp  v.  Cleary,  Va.  xiii.  381. 

41.  Consideration  —  Preexisting  Debt  —  Notice.  As  against  prior 
equities  of  third  parties,  a  preexisting  debt  is  a  sufRcient  consideration 
to  support  a  deed  of  conveyance  to  one  who  had  no  notice  of  such  equi- 
ties.    Alton's  Ex'r  V.  Cundiff,  Tex.  ix.  492  ;  52  Tex.  453. 

42.  Ibid.  —  Invalid  Deed.  Upon  a  deed  which  is  without  any  force  to 
convey  title,  the  grantee  is  not  bound  by  any  promise  to  pay  the  consid- 
eration named  therein.     Mason  v.  Jordan,  R.  I.  xi.  822 ;  13  R.  I.  193. 

43.  Aid.  —  Necessaries  for  Parent  —  Contract.  A  contract  on  the 
part  of  a  child  to  furnish  necessaries  to  the  parent  will  support  a  deed  of 
bargain  and  sale.     U.  S.  v.  Hart,  U.  S.  C.  C.  xL  10. 
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44.  Ibid.  —  Performance  of  Condition.  Where  the  performance  of  a 
oonditioQ  subsequent  in  a  deed  of  conveyance,  to  be  performed  by  the 
grantees  "  at  their  own  time  and  conTenience,"  is  the  sole  consideration 
for  the  grant  of  an  estate,  such  condition  must  be  performed  within  a 
reasonable  time.     Adams  v.  Ore  Knob  Copper  Co.  U.  S.  C.  C.  xiL  16& 

45.  lUd.  —  To  Son-in-law  —  Resulting  Trust.  A  deed  to  B.,  and  his 
heirs,  in  consideration  of  one  dollar,  "  as  well  as  the  natural  affection  " 
of  the  grantor  to  his  daughter,  wife  at  B.,  conveys  an  absolute  estate  to 
the  grantee,  and  does  not  raise  a  trust  in  favor  of  the  wife.  Mostly  y. 
Mosely,  N.  C.  xv.  727. 

46.  Ibid.  —  To  Wife  through  Third  Party,  A  deed  made  to  a  married 
woman  by  her  husiMtnd  through  a  third  person,  without  consideration, 
will  convey  title  to  her.     De  Wolfy.  Martin,  E.  I.  x.  674. 

47.  Construction  —  Boundaries  —  Change.  The  lines  of  a  grant  will 
not  be  shifted  to  suit  a  change  in  a  street,  unless  such  alteration  is  clearly 
contemplated  therein.     BaiSe  v.  Nichols,  N.  Y.  i.  198  ;  64  N.  Y.  65. 

48.  Ibid.  —  Highway.  Whether  the  boundary  by  a  street,  highway, 
or  stream  is  located  by  the  exterior  line  or  margin,  or  extends  to  the 
centre  of  the  street,  etc.,  is  a  matter  of  interpretation  of  the  deed  or  grant. 
Jbid. 

49.  Jbid,  —  Conflicting  Descriptions.  Where  descripdons  in  a  deed 
conflict,  that  construction  will  be  given  which  most  favors  the  grantee. 
Hager  v.  ^ect,  Cal.  vii.  427  ;  52  Cal.  579. 

50.  Ibid.  \i  there  are  conflicting  descriptions  in  a  deed,  which  cannot 
be  reconciled,  that  construction  should  be  adopted  which  best  comports 
with  the  intent  of  the  parties  and  the  circumstances  of  the  case.  Ers- 
tine  V.  Moulion,  Maine,  iv.  170;  66  Maine,  276. 

51.  Jbid.  —  Haber.dum.  If  the  latter  clause  of  two  contradictory 
clauses  in  a  deed  may  he  regarded  as  an  habendum,  it  is  void  as  repug- 
nant to  the  premises.      Canal  Boat  v.  Hewitt,  Wis.  xiv.  861  ;  55  Wis.  96. 

52.  Ibid.  —  Deed  or  Will — Attestaiion —  Vesting  Jistate.  An  instru- 
roent  in  the  form  of  a  deed  of  gift,  properly  attested  as  a  deed,  but  which 
attestation  would  be  defective  to  a  will,  in  which  there  is  some  doubt  as 
to  the  time  the  estate  will  vest,  is  a  deed,  not  a  will.  Dismuies  v.  Par- 
rott,  Ga.  L  260 ;  56  Ga.  513. 

58.  Ibid.  —  Provisions  —  Death.  A  deed  by  which  a  present  interest 
passes  to  the  grantee  or  a  trustee  does  not  become  a  testamentary  instm* 
nieut  because  it  contains  provisions  which  can  only  come  into  effect  after 
the  grantor's  death.     Matlocis  v.  Brown,  Penn.  xvi.  696. 

54.  Jbid.  —  Rents  —  Construction.  An  instrument  in  the  form  of  a 
deed  reciting  that  in  consideration  of  love  and  affection  the  author  con- 
veys to  certain  parties  all  his  title,  etc.,  to  a  tract  of  land,  but  providing 
that  he  is  to  hold  in  his  own  name  and  have  all  the  rents  of  the  tract  of 
land  until  his  death,  then  to  be  divided  between  the  donees,  is  a  deed 
conveying  a  present  interest  and  not  a  testamentary  paper.  Jones'  Ex'r, 
T.  Hicks,  Tenn.  vi.  183. 

55.  Jbid.  —  Intention  —  Expression.  In  construing  a  deed  the  ques- 
tion is,  not  what  did  the  grantor  intend  to  do,  but  what  has  he  done  by 
apt  and  proper  words.      V'anaJtn  v.  Brewer,  N.  J.  x.  702 ;  5  Stew.  268. 

56.  Rid.  —  Last  Clause.  By  the  established  rules  of  construction  the 
last  clause  in  the  premises  of  a  deed  roust  be  held  to  refer  to  the  preced- 
ing clause  and  limited  to  the  estate  therein  particularlv  described.  Fogus 
V.  Ward,  Nev.  i.  406 ;  10  Nev.  269.  See  Canal  Boat  v.  HewiU,  Wis. 
xiv.  357  ;  55  Wis.  96. 

57.  Jbid.  —  Creating  Limitation.  The  proper  words  to  be  used  in 
creating  a  limitation  upon  a  term  granted  by  a  lease  are  "  while,"  "as 
long  as,"  "  until,"  and  "  during."  Vasiatta  v.  Brewer,  N.  J.  z.  702 ;  5 
Stew.  268. 
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58.  Ibid.  —  BtpHgnanee  —  Bighvag.  There  is  no  repagnance  in  a 
deed  describiug  land  as  lying  north  of  a  road,  and  the  boundary  lines  in- 
cluding the  road-bed ;  the  road-bed  would  be  conveyed  thereby.  Wil- 
liams V.  Sparks,  Ohio,  1  Am.  L.  T.  R.  48. 

59.  3id.  —  Title.  Whether  deeds  in  evidence  are  sufficient  to  show 
title  is  for  the  court  to  determine.     Turner  v.  R.  R.  Co.  Mo.  xiv.  89. 

60.  Covenants  of  Gremtee.  The  grantee  in  a  deed,  by  accepting  it, 
becomes  liable  on  the  covenants  purporting  to  be  made  by  him,  as  if  he 
had  signed  and  sealed  the  deed.  Sparhman  v.  Grove,  N.  J.  zv.  246 ; 
15  Vroom.  252. 

61.  Ibid. —  Grantee  assuming  Mortgage.  A  grantee  who  assumes  a 
mortgage  mentioned  in  the  deed  thereby  takes  upon  himself  the  duties 
of  the  covenantees  with  regaixl  to  the  mortgage,  and  is  therefore  bound 
to  pay  the  same  at  maturity.     Ibid. 

62.  Delivery  —  Acceptance  —  Filing.  The  execution  and  filing  of  an 
instrument  for  record  does  not  constitute  a  delivery  of  it.  Nor  does  mere 
knowledge  of  these  facts  constitute  an  acceptance.  Ceih  v.  Chate,  Iowa, 
X.  660.  See  Boyd  v.  Slayback,  Cal.  xvi.  392.  Ins.  Co.  v.  Campbell,  111. 
X.  1 11  ;  95  111.  267.  Per  contra,  Alexander  v.  Alexandtr,  Ala.  xvi.  329. 
Moore  v.  Giles,  Conn.  xvi.  295. 

63.  Ibid.  —  Date.  A  date  is  not  essential  to  a  deed  of  conveyance. 
The  real  date  of  the  deed  is  the  time  of  its  delivery.  McMichael  v.  Car- 
lyle,  "Wis.  xiiL  128  ;  53  Wis.  504. 

64.  Ilrid.  —  To  Depository  —  Death  to  ensue.  A  deed  deposited  with 
A.  for  delivery  to  B.  on  the  grantor's  death  is  a  good  delivery  to  B.  as  of 
the  date  of  the  deposit.  Crooks  v.  Crooks,  Ohio,  ix.  19  ;  34  Ohio  St. 
610;     Ball  V.  Foreman,  Ohio,  xii.  249  ;  37  Ohio  St.  182. 

63.  Ibid.  —  Lifetime  of  Grantor  —  AJier  Death  of  Grantor.  Delivery 
is  essential  to  make  a  deed  effective,  and  this  delivery  must  be  actual,  \a 
the  lifetime  of  the  grantor,  or  constructive  during  his  lifetime  and  actual 
after  bis  death,  to  take  effect  by  relation  to  some  period  during  the  life- 
time.    Haey  v.  Huey,  Mo.  v.  752 ;  65  Mo.  689. 

66.  Ibid.  —  Evidence  of  Intention  of  Deceased  Grantor.  Where  the 
intent  of  the  grantor  was  that  the  deed  should  take  effect  after  or  at  his 
death,  but  there  was  no  actual  delivery,  the  statement  of  the  grantor  that 
the  grantee  might  have  the  deed  recorded  after  his  death  cannot  be 
construed  to  be  a  present  verbal  delivery.     Ibid. 

67.  Ihid.  —  After  Death  —  Reservation.  A  deed  handed  to  a  third 
person  to  be  delivered  to  the  grantee,  unless  the  grantor  before  his  death 
recalls  the  deed,  will  not  give  the  grantee  title.  Brown  v.  Broicn,  Muine, 
iv.  377;  66  Mains,  816. 

68.  IHd.  —  Divestiture  of  Title.  WTien  the  circumstances  show,  un- 
mistakably, that  the  one  party  intended  to  divest  himself  of  title,  and  to 
inrest  the  other  with  it,  delivery  will  be  considered  complete,  though  the 
instrument  still  remains  in  the  hands  of  the  grantor.  Rurkman  v.  Ruck- 
man,  N.  J.  X.  471 ;  5  Stew.  259. 

69.  Ibid,  —  Escrow  —  Judicial  Sale  —  Redemption.  A  purchaser 
onder  execution  sale  executed  a  quitclaim  deed  to  certain  persons  who 
were  subsequent  incumbrancers,  and  left  the  same  with  a  bank  to  be 
delivered  when  his  title  should  become  complete  by  failure  to  redeem. 
Held,  that  the  delivery  of  the  deed  to  the  bank  was  in  escrow,  and  that 
it  took  effect  upon  its  final  delivery  to  the  grantees,  and  not  before. 
Andrews  v.  Farnham,  Minn.  xiv.  691 ;  29  Minn.  246. 

70.-  Ibid.  —  Intention,  Whether  a  deed  has  been  delivered  or  not  is 
a  question  of  intention.  Ruckman  v.  Ruckman,  N.  J.  x.  471.  Arthur 
V.  Anderson,  S.  C.  r.  444 ;  9  S.  C.  234.  Alexander  v.  Alexander,  Ala. 
xri  829.     Brown  v.  Brown,  Maine,  iv.  377  ;  66  Maine,  816. 

71.  Ibid. —  Right  to  Convey  —  Adverse  Possession.    Adverse  poesea- 
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riou  of  laud  does  not  preclude  its  sale  and  oonreyanoe  by  the  owner, 
though  he  has  been  ousted  from  the  possession.  Campbell  v.  Evertt, 
Tex.  iv.  379;  47  Tex.  102. 

72.  Ibid.  —  To  ITiird  Perton  —  Acceptance,  The  delivery  of  a  deed 
to  a  third  person  for  the  use  of  the  party  in  whose  favor  it  is  made,  the 
grantor  parting  with  all  control  over  the  deed,  makes  the  deed  efEective 
from  the  time  of  such  delivery.  Jones  v.  Swayise,  N.  J.  xi.  128 ;  13 
Vroom,  279. 

73.  Description —  Certainty.  A  grant  of  "all  the  lands  I  own  in  a 
certain  town,"  without  further  description,  conveys  no  title.  Herman  v. 
Deming,  Conn.  iv.  204;  45  Conn.  124. 

74.  Ibid.  —  Premises.  A  deed  must  show  with  such  certainty  the 
premises  conveyed  that  they  may  be  identified.  Berry  v.  Dertcart,  Md. 
xi.  195 ;  55  Md.  66.     Smiley  v.  Fries,  111.  xv.  9  ;  104  111.  416. 

75.  Rid.  —  Surrounding  Circumstances.  An  uncertainty  to  invali- 
date mast  be  such  that  it  will  not  be  removed  when  the  conveyance  is 
read  in  the  light  of  all  the  surrounding  circumstances.  Mlis  v.  Martin, 
Ala.  vi.  44;  60  Ala.  394. 

76.  Ibid. — Descriptive  Term  of  Building  or  Structure  —  Necessary 
l^eds  and  Land.  A  conveyance  of  land  in  which  there  is  used  a  term 
descriptive  of  a  building  or  structure  thereon,  will  carry  with  such  build- 
ing or  structure  all  subsidiary  sheds,  and  necessary  surrounding  ground. 
Cunningham  v.  Webb,  Maine,  viii.  526 ;  69  Maine,  92. 

77.  IbitL  —  ''  Known  as "  —  Restrictimu  The  use  of  the  words 
"  known  as  "  in  a  description  of  the  premises  in  a  deed  of  conveyance  is 
a  mere  formula,  and  has  no  restrictive  effect.  Kneeland  v.  Van  Valken- 
burgh.  Wis.  viii.  540 ;  46  Wis.  437. 

78.  Ibid.  —  Sufficiency  —  Reference  to  Pitt.  A  d*-ed  referring  to  a 
plat  for  description  is  void  for  uncertainty  if  the  plat  does  not  contain 
snificient  data  to  locate  the  land  conveyed.  Reed  y.  Lammel,  Minn.  xii. 
661. 

79.  Of  Disseisee  —  Rig/tts  of  Grantee.  Although  a  deed  of  the  real 
owner  of  land,  who  is  disseised,  does  not  give  the  grantee  a  legal  right 
to  maintain  a  real  action  in  his  own  name,  it  gives  him  such  an  equitable 
interest  that  if  he  peaceably  takes  and  holds  possession,  the  disseisor 
cannot  recover  the  laud  in  a  writ  of  entry  against  him.  Rawson  v.  Put- 
nam ;  Same  v.  Ward,  Mass.  x.  403 ;  128  Mass.  552. 

80.  Fee —  Conveyance  of  a  Street — Perpetual  Use.  The  conveyance 
of  a  street  to  commissioners  and  their  successors  for  the  use  of  the 
United  States  forever,  vests  an  absolute,  unconditional  fee-simple  in  the 
United  States.     Steamboat  Co.  v.  Steamboat  Co.  D.  C-  x.  137. 

81.  Ibid.  —  Life  Estate—  StatuU  of  Uses.  A  deed  of  land  to  A.  in 
consideration  of  "  love,  good-will,  and  natural  affection,"  reserving  to 
grantor  "  the  use  of  said  lands  during  my  natural  life  only,"  habendum 
to  A.  her  heirs  and  assigns  forever,  conveys  the  fee  to  A.  instantly, 
charged  with  a  life  estate  in  favor  of  the  grantor.  Cribb  v.  Rogers,  S.  C. 
X.  57;   12S.  C.  564. 

82.  Ibid. — Joint  Interest.  Where  a  deed  conveys  property  for  the  use 
of  P.,  the  children  she  now  has,  and  those  she  may  hereafter  have  by  her 
present  husband,  and  the  habendum  states  the  tenure  to  be  for  P.,  her 
heirs  and  assigns,  P.  took  a  joint  interest  with  her  children  and  not  a 
fee  simple  estate.     Lee  v.  Tucker,  Ga.  i.  318;  56  Ga.  9. 

83.  Ibid.  —  Reservation  of  Usufruct.  A  fee  may  be  granted  with  a 
reservation  of  the  usufruct  to  grantor  for  life.  {)ribb  v.  Rogers,  S.  C  x. 
57  ;  12  S.  C.  564. 

84.  Slid.  —  Word*  of  Inheritance,  "  Heirs,"  "  Representatives."  In 
a  deed  the  proper  word  of  inheritance,  "  heirs,"  is  necessary  to  create 
a  fee;  it  cannot  be  supplied  by  "  representatives."  Mattocks  v.  Broton, 
Tenn.  xvi.  696. 
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85.  feoffment  in  Futuro,  A  deed  in  fee  simple  to  A.  if  he  sorrives, 
OD  the  grantor's  death,  is  a  feoffment  to  commence  in  futuro,  and  will 
pass  the  estate  on  the  happening  of  the  contingency.  Abbott  v.  Holway, 
Maine,  xii.  619 ;  72  Maine,  298. 

86.  Grantee  —  Interest  —  Deed  in  Eecrow  for  Purchase-Money.  A 
grantee  has  no  oonreyable  interest  in  land  deeded  to  him,  and  held  in 
escrow  for  the  payment  of  the  purchase-money.  Aber  v.  Pendleton,  Ark. 
i.  321. 

87.  3id.  —  Niame  of  Another  Person.  Tlie  fact  that  a  name  other 
than  the  grantee's  appears  in  a  place  in  the  deed  where  the  grantee's  name 
ought  to  be  does  not  warrant  the  finding  that  the  conveyance  was  to  such 
other  person.     Hanrick  t.  Jackson,  Tex.  zi.  280. 

88.  Ibid.  —  Deed  to  T.  B.  fy  Bro.  —  Title  of  T.  B.  A  conveyance  of 
land  to  Thomas  Barnett  &  Bro.  vests  the  legal  title  in  Thomas  Barnett 
alone.     Barnett  v.  Lachman,  Nev.  v.  180  ;  12  Nev.  361. 

89.  Ibid.  —  Authority  to  insert  Name  of  Grantee.  Where  the  owner 
of  land  executed  a  deed  in  blank  and  placed  it  in  the  hands  of  another 
party  under  circumstances  which  raised  an  implied  authority  in  the  latter 
to  insert  the  name  of  the  grantee ;  the  insertion  of  tlie  grantee's  name, 
either  by  the  party  receiving  the  deed  or  by  some  one  authorized  by  him, 
made  the  instrument  perfect  as  a  conveyance.  Swartz  v.  Battou,  Iowa, 
vii.  o87  ;  47  Iowa,  188. 

90.  Ibid.  —  Parol  Authority  to  insert  Name  in  Deed.  Authority  may 
be  given  an  agent  by  parol  to  insert  in  a  deed  the  name  of  the  grantee. 


91.  Hid.  —  Notice  of  Agent.  The  grantee  in  a  conveyance  obtained 
through  the  agency  of  a  third  person  is  bound  by  the  knowledge  of  such 
agent  as  to  the  existence  of  a  prior  unrecorded  deed  to  the  same  premises. 
Goodnough  v.  Warren,  U.  S.  C.  C.  vii.  772. 

92.  Ibid.  —  Donations  to  Religious  Societies  —  Title.  Land  given  in 
lieu  of  a  subscription  to  a  religious  association  passes  title  thereto  to  the 
religions  society.     Enos  v.  Chesnut,  111.  vi.  776 ;  88  III.  590. 

93.  Deed  of  Heir —  Subsequently  Acquired  Interest.  A  deed  conveying 
the  estate  which  the  grantor  has  or  may  have  hereafter  as  heir  to  the 
ancestor  does  not  operate  to  include  an  interest  subsequently  acquired  in 
the  share  of  a  deceased  brother.  Gilbert  v.  James,  N.  C.  xiv.  730 ;  86 
N.  C.  244. 

94.  J^  Husband  and  Wife  —  Wife's  Land —  Statute.  Under  a  statute 
authorizing  a  husband  and  wife  who  are  seised  of  lands  in  the  right  of  the 
wife  to  convey,  her  deed  throughout  the  premises,  grants,  and  covenants, 
if  attested,  signed,  seuled,  and  acknowledged  (the  wife's  acknowledgment 
lieing  separate)  by  both,  will  not  be  a  valid  deed.  Warner  v.  Peck,  R.  I. 
iii.  618;  11  R.  I.  431. 

95.  Insane  Grantor  —  Ratification.  The  deed  of  conveyance  of  an 
insane  person  is  a  nullity  and  void,  unless  he  ratifies  the  same  upon  re- 
covering his  reason.    Rogers  v.  MackweU,  Mich.  xiv.  690;  49  Mich.  192. 

96.  Power  —  Execution —  Sufficient  Reference  to  Power.  As  to  pur- 
chasers for  value,  the  rule  for  the  execution  of  a  power  to  sell,  contained 
in  a  will,  is  that  an  intent  apparent  on  tlie  face  of  the  deed  to  dispose  of 
all  of  the  estate  will  be  deemed  a  sufficient  reference  to  the  power  to  op- 
erate an  execution  of  it.     Campbell  v.  Johnson,  Mo.  v.  71 ;  65  Mo.  439. 

97.  Quitclaim  Deed — "  All  my  Right,  Title,  and  Interest "  —  «  Prem- 
ises." These  words  in  the  warranty  clause:  "All  my  right,  title,  and 
interest  in  and  unto  "  the  land  conveyed,  make  a  quitclaim  deed  only ; 
that  the  word  "  premises  "  is  used  in  the  habendum  clause  and  in  the 
covenants  will  not  apply  to  the  land  itself,  but  may  refer  to  the  title  and 
interestgranted.     Oummings  v. Dearborn,  Vt.  xvii.  510. 

98.  MicL  —  Prior  Uhrea>rded  Deed.    A  purchaser  in  good  futh  for  a 
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valuable  consMeraUon,  who  acquires  titlfi  by  qoitdaim  deed,  takes  pre- 
cedence of  one  holding  under  a  prior  unrecorded  deed,  of  whicli  lie  had 
uo  notice.      WiUinghcmi  t.  Harden,  Mo.  xiv.  245. 

99.  Ibid.  —  Pttrcha$e  from  Grantee  under  Quitclaim.  A  purchaser 
from  a  grantee  by  quitclaim,  by  deed  containing  covenants  of  warranty, 
need  not  inquire  for  equities,  but  is  to  be  regarded  as.  a  bona  fide  pur- 
chaser without  notice.      Winkler  v.  MiUer,  Iowa,  x.  694 ;  64  Iowa,  476. 

100.  Record — Destruction.  Where  a  deed  was  properly  recorded 
the  subsequent  removal  or  destruction  of  the  record,  without  the  fault  of 
the  party  claiming  under  the  deed,  will  not  prejudice  his  rights.  Utek  v. 
Boyer,  Tex.  viii.  185;  51  Tex.  836. 

101.  Ibid.  —  Foreign  Deed —  SeaL  A  seal  is  essential  to  a  certificate 
of  authentication  of  due  execution  of  a  deed  executed  in  another  state, 
to  entitle  the  deed  to  be  recorded.  Pope  v.  Cutter,  Mich.  iL  212 ;  84 
Mich.  150. 

102.  Rescission  —  JliKslake  —  Consideration.  A  grantee  under  a  war- 
ranty deed  cannot  rescind  on  the  ground  of  mistake  as  to  the  vendor's 
title  if  the  mistake  does  not  go  to  the  entire  consideration.  LeOl  v.  7W«- 
bvsh,  Mich.  xvii.  752. 

103.  JbicL  —  Redelivery  to  Grantor  —  Abandojtmeni.  A  conveyance  of 
land  may  be  rescinded  by  a  redelivery  of  the  deed  to  the  grantor,  and 
unequivocal  acts  of  abandonment  on  the  part  of  the  grantee.  Hoffman 
V.  Hoffman,  Tenn.  vii.  443. 

104.  Reservation  —  Cemetery  —  Personal  Privilege.  Where  a  deed  is 
made  to  the  trustees  of  a  cemetery,  reserving  a  riglit  to  the  granior  and 
the  members  of  his  family  to  mark  off  a  certain  amount  of  ground  for 
the  burial  of  their  dead,  there  is  no  right  in  the  grantor  to  assign  such 
burial  privilege  to  a  stranger.  Pearson  v.  Hartman,  Penn.  xiv.  731 ; 
100  Penn.  St.  84. 

105.  Ibid.  —  No  Existing  Right.  The  reservation  of  a  right  in  a  oom- 
veyance  which  is  not  in  the  grantor  is  inoperative  as  against  the  grantee. 
Sloan  V.  Biemiller,  Ohio,  viii.  566  ;  34  Ohio  St.  492. 

106.  Ibid.  —  "  Minerals  "  —  Petroleum  Oil.  A  reservation  in  a  deed 
and  articles  of  sale  of  "  all  minerals "  will  not  include  petroleum  oU. 
Dunham  v.  Kir^patrick,  Penn.  xiv.  C98. 

107.  Ibid.  —  Timber —  Condition  of  Removed.  A  stipulation  that 
timber  should  be  removed  in  a  given  time  does  not  make  the  exception 
of  the  timber  in  the  deed  conditional  on  such  removal.  Irons  v.  Webb, 
N.  J.  ix.  140  ;  12  Vroom.  203. 

108.  Restrictions  —  Offensive  Trade.  Where  valid  restrictions,  tend- 
ing to  benefit  all  the  lands  in  a  large  tract,  are  inserted  in  every  deed  of 
any  part  of  the  tract,  a  grantee  of  any  part  of  the  laud  may  enforce  them 
against  his  neighbor,  another  grantee  thereof.  Thhey  t.  Moore,  Mass. 
xi.  571;  136  Mass.  448. 

109.  Reversion  —  Breach  —  Ejectment.  Upon  breach  of  a  fatal  con- 
dition the  grantor  may  treat  the  estate  as  having  reverted  and  bring 
ejectment  without  entry  or  demand  where  the  statute  does  not  require  it. 
Cowell  V.  Colorado  Springs  Co,  S.  C.  U.  S.  ix.  33. 

110.  Revocation —  Voluntary.  A  voluntary  conveyance  made  by  one 
actually  competent  to  execute  it  is  valid,  no  fraud,  mistake,  or  undue  in- 
fluence l)eing  shown.      Willemin  v.  Dunn,  III.  ix.  509  ;  93  III.  511. 

111.  Jbid.  —  Mental  Weakness.  Neither  permanent  nor  transient 
mental  infirmity,  not  amounting  to  inability  to  understand  the  nature  of 
the  transaction,  is  sufficient  to  vacate  a  conveyance,  where  no  undue 
influence  has  been  brought  to  IteHr.     Jbid. 

112.  Undue  Influence  —  Death  of  Grantor.  Where  a  married  man 
makes  a  voluntary  deed,  containing  do  power  of  revocation,  to  his  father, 
mother,  and  sister,  who  are  in  good  circumstances,  aud  makes  no  provis- 
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ion  for  his  wife,  and  an  inadeqnate  one  for  bis  child,  and  there  is  evidence 
that  the  grantor's  mind  was  enfeebled  by  drink,  and  none  that  no  advan- 
tage was  taken  of  the  confidential  relation  of  parent  and  child  by  the 
father  to  unduly  influence  the  son,  the  deed  will  be  .set  aside  even  after 
the  grantor's  death.     Mi*key'$  Appeal,  Penn.  xvi.  6G3. 

113.  Tide  —  Enlargement  of  Covenant  of  Title — Subsequent  7\tle. 
A  subsequently  acquired  title  will  not  pass  under  a  covenant  of  right, 
title,  and  interest,  the  grantor  then  having  no  title.  Barrett  v.  Birge, 
Cal.  ii.  8  ;  50  Cal.  6.55.     See  Samngi  Society  v.  Gutting,  Conn.  xvi.  679. 

114.  Jbid.  —  Bg  Grantor  in  Fictitious  Name.  A  deed  made  by  A.  to 
B.,  and  then  again  by  A.  iu  the  name  of  B.,  which  name  he  has  assumed, 
to  C,  will  convey  title  to  C,  since  A.  was  bound  by  the  conveyance,  B. 
being,  pro  hoc  vice,  his  name.  David  v.  Jnt.  Oo.  N.  Y.  xi.  407  ;  83  N. 
Y.  265. 

115.  Jbid.  —  Mortgage  —  Extension  —  Equity  of  Redemption.  One 
who  purchases  land,  receiving  a  deed  of  general  warranty,  without  knowl- 
edge of  a  mortgage  theretofore  made  by  bis  grantor,  but  which  mortgage 
was  duly  recorded,  acquires  no  greater  estate  than  an  equity  of  redemp- 
tion, notwithstanding  the  fact.^at  the  mortgagee  from  time  to  time  ex- 
tended the  time  of  payment  of  the  debt  secured.  Kuhns  v.  McGeah, 
Ohio,  XV.  23  ;  S8  Ohio  St.  468. 

1 1 6.  Jbid.  —  Partnership  —  Trust.  A  conveyance  of  realty  to  a  firm 
is  inoperative ;  the  legal  title  will  remain  in  the  grantor  in  trust  for  the 
sole  use  and  benefit  of  the  firm.  Tidd  v.  Sines,  JVIinn.  ix.  278 ;  26 
Minn.  201. 

117.  Jbid. —  Grantee  of  Remainder-Man  —  Grantee  of  Other  Estates 
—  Notice.  The  grantee  of  children  holding  the  remainder  under  avolun- 
tary  deed  from  the  father,  he  having  given  the  mother  the  life  estate, 
will  take  the  title  as  against  a  purchaser  from  the  father  and  mother, 
under  an  order  of  court,  the  court  being  advised,  on  the  npplication,  of 
the  volunteer  deed,  as  the  purchaser  must  be  held  to  have  notice  of  that 
deed.     Phillips  v.  Adair,  Ga.  v.  589 ;  59  Ga.  370. 

118.  Jbid.  —  In  School  Board — Deed —  For  School  J^urpotes  — 
Conveyance  by  Board  —  Sale.  A  school  board  under  a  deed  of  land,  for 
a  valuable  consideration,  to  them,  their  successors  and  assigns,  though 
the  grant  declares  that  it  is  made  for  school  purposes  only,  can  convey 
to  a  purchaser  for  his  own  use.     Taylor  v.  Binford,  Ohio,  xii.  796. 

119.  Jbid.  —  In  A.  as  Trustee —  Title  under  A.'s  Deed.  Under  a 
deed  to  A.,  as  trustee,  no  trust  being  set  out  in  the  deed,  A.  may  give  title 
upon  his  own  conveyance.  Cowell  v.  Colorado  Springs  Co.  S.  C.  U.  S. 
ix.  33. 

120.  Validity  —  Deed  of  Co-  Tenant  for  Distinct  Portion  of  Estate  — 
Rights  of  Co-Tenants.  The  deed  of  a  joint  tenant  to  a  distinct  portion  of 
the  estate  by  metes  and  bounds  is  not  void,  but  its  effect  is  such  that  it 
will  not  prejudice  the  rights  of  co-tenants.  March  v.  Hayter,  Tex.  vii. 
188 ;  50  Tex.  243. 

121 .  Ibid.  —  FiUing  in  Monk  —  Validity.  Where  a  deed  can  be  en- 
forced without  filling  a  blank,  the  filling  of  it,  after  delivery,  is  immate- 
rial.    Keene,  Ex^r,  v.  Monroe,  Va.  xii.  167  ;  75  Va.  424. 

122.  Hrid.  —  Fraud  of  Agent — Blank  for  Grantee — Purchaser.  If 
an  agent  with  authority  to  fill  in  the  name  of  a  grantee  in  a  deed  makes 
a  fraudulent  use  of  the  deed  intrusted  to  him.  as  by  inserting  the  name 
of  a  grantee  and  delivering  it  to  him  without  consideration,  and  for  bis 
own  benefit,  such  grantee  can  convey  a  good  title  to  an  innocent  pur^ 
chaser.     Garland  v.  Wells,  Neb.  xvii.  407. 

1 28.  Jbid.  —  Fraud  by  Grantor  —  Subsequent   Innocent  Purchaser. 
Where  one  is  a  bona  fide  purchaser  of  real  estate,  for  a  valuable  consid- 
eratioo,  his  title  will  not  be  defeated  by  proof  of  fraud  practised  by  his 
19 
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immediate  grantor  upon  grantor  of  the  latter.     McNeil  v.  Jordan,  xr. 
83 ;  28  Kan.  7. 

124.  lUd.  —  Parties  —  Creditors.  A  transfer  of  property,  made  in 
fraad  of  creditors,  wJiile  void  as  to  them,  is  good  between  the  parties. 
Ruckman  t.  Rxtckman,  N.  J.  x.  471 ;  5  Stew.  259. 

125.  Ibid.  —  Between  Partiet  —  No  WUnettet.  At  common  law  a 
deed  is  valid  between  the  parties  thereto  and  their  privies,  although  not 
witnessed,  acknowledged,  or  recorded,  and  it  is  so  in  this  state  without 
acknowledgment  or  record.      Goodnough  v,  Warren,  U.  S.  C.  C.  viL  772. 

126.  Ibid.  —  Seai —  Maine.  Land  in  Mtune  cannot  be  eonvej-ed  by 
a  written  instrument  without  a  seal.  McLaughKn  v.  RandaU,  Main*, 
iv.  60 ;  66  Maine,  226. 

127.  Ibid.  — "Scroll."  Nor  can  a  "  scroll"  upon  soch  an  instrument 
have  the  effect  of  a  seal.     Jbid. 

128.  3id.  —  Undue  Influence  —  Knowledge  of  Grantor.  It  is  not 
inconsistent  with  the  exercise  of  nndae  influence  or  artifice  that  the  deed 
assailed  was  executed  by  the  grantor  voluntarily,  and  with  a  knowledge 
of  its  contents.     Cherbonnier  v.  EviUe,  Md.  xii.  899  ;  56  Md.  276. 

129.  Jbid.  —  Weaknett  of  Grantor's  Intellect.  A  deed  will  not  be  set 
aside  because  of  the  weakness  of  the  grantor's  intellect,  unless  undue 
advantage  has  been  taken  of  such  weakness  in  procuring  its  execution. 
Mormon  v.  Mormon,  Iowa,  vii.  302  ;  47  Iowa,  121. 

180.  Voluntary  Deed  —  Independent  Advice  of  Counsel.  Where  a 
voluntary  deed  is  drawn  by  a  member  of  the  bar  who  is  at  the  time  the 
counsel  for  the  grantee,  he  cannot  be  regarded  as  the  independent  adviser 
of  the  grantor.     Miskey's  Appeal,  Penn.  xvi.  663. 

131.  Warranty —  Covenant  to  rerist  Recovery.  A  I>ond  covenanting 
to  resist  the  recovery  of  third  parties  is  not  a  warranty.  Wilson  v. 
Sandifer,  N.  C.  iii.  705. 

182.  Ibid.  —  Riparian  Oumer  —  THtle  of  State.  Queere,  whether  a 
riparian  owner,  conveying  premises  including  land  between  high  and  low 
water  marks,  will,  in  the  absence  of  an  express  warranty  to  that  effect, 
be  held  by  the  ordinary  covenants  to  have  warranted  against  the  noto- 
rious, paramount,  sovereign  title  of  the  state  to  such  lands  under  water. 
Cooper  V.  Bloodgood,  N.  J.  x.  816 ;  5  Stew.  209. 

DEFENCES. 

1.  Consideration  of  Deed  —  Short  Interest  of  Grantor.  An  acUon 
for  the  consideration  of  a  deed  with  covenants  of  title  cannot  be  defended 
because  of  a  partial  defect  of  interest ;  the  grantee  must  sue  on  hb  cove- 
nants.    Bowley  V.  Holway,  Mass.  v.  655  ;  124  Mass.  395. 

2.  Contract  —  Performance  —  Breach.  A  city  cannot  plead  breach 
of  contract  where  it  has  prevented  performance.  Bergen  v.  New  Orleans, 
La.  xvii.  748. 

3.  Delivery  Bond  —  Consideration.  Want  of  consideration  for  a  de- 
livery bond  may  be  pleaded ;  as  that  at  the  time  of  levy  and  execution  of 
the  bond,  the  property  was  in  a  third  party.  Koeniger  v.  Creed,  Ind.  v. 
689 ;  58  Ind.  554. 

4.  Discharge  in  Bankruptcy  —  Laches.  Fifteen  years  after  defend- 
ant filed  his  petition  in  bankruptcy  this  action  was  commenced  on  a  note 
executed  prior  to  the  filing  of  such  petition.  Held,  that  defendant  had 
been  gnilty  of  unreasonable  delay,  in  obtaining  his  discharge,  and  there- 
fore the  action  could  be  prosecuted  in  the  state  courts.  Piles  v.  Bell,  S. 
C.  xvii.  637. 

5.  Ibid.  —  Moneys  collected  and  mingled.  A  discharge  in  bankruptcy 
is  a  sufRcient  defence  for  claims  for  money  received  for  others,  which  by 
reason  of  the  collector's  relation  to  them  he  may  mingle  with  his  own 
moneys.     GuUfoyU  v.  Anderson,  N.  Y.  ix.  256 ;  9  Daly,  64. 
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&  Fortign  Judgment — JwrUdietion.  To  an  acdon  on  a  foreign  jodg- 
ment  want  of  jurisdiction  io  the  court  giving  judgment  may  be  showq. 
Bowler  ▼.  Sutton,  Va.  vii.  92 ;  80  GratL  266. 

7.  Ibid.  —  Pleat.     Want  of  jurisdiction,  release,  payment,  limitation 
by  statute  or  common  law  prescription,  or  fraud,  is  a  good  plea  to  an  ac- 
tion brought  upon  a  foreign  judgment     Eaton  v.  -ffattg,  Neb.  tL  209  ;  6    . 
Neb.  419. 

8.  Of  FrauduletU  hutrumetU.  A  party  will  not  be  permitted,  on 
gronndB  of  public  policy,  to  aver,  by  way  of  defence,  that  a  certain  in- 
stmment  executed  by  him  was  fraudulent  and  given  to  perpetrate  a 
cheat.     BatuU  ▼.  Skepardton,  Mich.  xvi.  755. 

9.  Negotiable  Instrument*  —  Municipal  Bond*.  A  bona  fide  purchaser 
of  negotiable  paper  for  value,  before  maturity,  takes  it  free  from  all  in- 
firmities in  its  origin ;  the  only  exceptions  being  where  the  paper  is 
absolutely  void  for  want  of  power  in  the  maker  to  issue  it,  or  where  the 
circulation  is  prohibited  by  law  for  the  illegality  of  the  consideration. 
Cromwell  ▼.  County  of  Sac ;  County  of  Sac  v.  Cromwell,  S.  C.  U.  S.  v. 
419  ;  96  U.  S.  51. 

10.  Jbid.  —  Default  in  Interest  on  Municipal  Bond  —  Purchaser  for 
Value.     Where  to  a  municipal  bond  which  has  several  years  to  run,  an 

overdue  and  unpaid  coupon  for  interest  is  attached,  that  fact  does  not 
render  the  bond  and  the  subsequently  maturing  coupons  dishonored  pa- 
per, so  as  to  subject  them,  in  the  hands  of  a  purchaser  for  value,  to  de- 
fences srood  against  the  original  holder.     Ibid. 

11.  Ibid.  —  Purchaser  from  Bona  Fide  Hdder  —  Notice  of  Infirmity. 
A  purchaser  of  a  municipal  bond  from  a  bona  fide  holder,  who  had  ob- 
tained it  for  value,  before  maturity,  takes  it  equally  freed  as  in  the  hands 
of  such  holder,  though  he  has  notice  of  infirmities  in  its  origin.     Ibid. 

12.  Ibid.  —  Maturity  —  Collateral  Transactions.  One  who  takes 
overdue  negotiable  paper,  takes  it  subject  to  all  defences  which  attached 
to  the  paper  in  the  hands  of  the  original  holder,  but  to  no  defences  or 
equities  arising  out  of  collateral  transactions.  Simpson  v.  HaU,  Conn. 
XI.  665  ;  47  Conn.  417. 

13.  Ibid.  —  Promitsory  Note  —  Banking  —  Statutory  Prohibition.  A 
statutory  prohibition  that  a  bank  shall  not  discount  a  note  unless  it  is 
indorsed  by  a  second  party  is  not  a  matter  of  defence  by  any  party  to 
the  note.     Robert*  v.  Lane,  Maine,  3  Am.  L.  T.  R.  189. 

14.  Ibid.  —Fraud  —  Holder  for  Value.  A  holder  for  value,  from  a 
purchaser  for  value,  of  a  promissory  note  which  is,  in  fact,  fraudulent  as 
against  the  maker,  can  recover  on  it,  though  be  knew  at  his  purchase 
that  a  defence  would  be  set  up  to  it.     Ibid. 

15.  Ibid. — Illegalily — SeaL  The  defence  of  illegality  is  not  avoided 
by  putting  a  seal  on  the  note.  Morrill  v.  Goodenow,  Maine,  L  279 ;  65 
Maine,  178. 

16.  Ibid.  —  Maturity — Contemporaneous  Written  Agreement.  It  may 
be  shown  in  defence  to  a  promissory  note  that  there  was  a  contempo- 
raneous written  agreement  varying  the  maturity  of  the  note.  Ferry  v. 
Hammond,  CaLvi.  743;  53  CaL  120. 

17.  Rid.  —  Mutuality  of  Contract.     To  a  promissory  note  given  for  ' 
the  purchase-money  on  a  contract  for  a  sale  of  land,  it  is  not  a  defence 

that  the  maker  omitted  to  bind  the  vendor  under  the  statute  of  frauds. 
Onttehfield  v.  Donathon,  Tex.  vii.  62;  49  Tex.  691. 

18.  Ibid. —  Ownership.  It  may  be  pleaded  in  defence  to  a  promissory 
note  that  the  plaintiff  was  not  the  owner ;  ho  having  stated  that  it  was 
the  property  of  the  bank  of  which  he  was  the  president.  Folger  v. 
Palmer,  La.  xvii.  650. 

19.  Neglect  to  Levy  —  Defence  of  Title  in  Third  Person.  An  officer 
may  set  up  in  defence  for  not  levying  on  property  attached  on  mesne 
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process,  that  title  was  in  third  person.  Koeniger  v.  Oreed,  Ind.  v.  689  ; 
58  Ind.  554. 

20.  Non-Negotiahle  Jnstnimentt  —  A$ngnmetU.  A  party  who  takes 
non-negotiable  paper  by  assignment  takes  it  subject  to  all  defences  and 
equities  which  existed  at  the  time  of  the  assignment  between  the  payee 
and  maker,  whether  attached  to  the  paper  or  not.  Ibid.  See  Combet  v. 
COicmdler,  Ohio,  viii.  795 ;  33  Ohio  St.  178. 

21.  Obttrueting  AKU-Ract.  For  obstructing  a  mill-race,  care  and  dili- 
gence is  not  a  go^  defence.     Lawton  v.  Price,  Md.  ii.  427. 

22.  Sealed  NoU$  of  Atunicipat  Officers.  If  the  act  of  the  commis- 
sioners of  an  incorporated  rc»d  district,  in  making  sealed  notes  ror 
improvements,  was  ultra  vires,  fraudulent,  or  without  consideration,  such 
special  defences  must  be  shown,  by  proof  of  extrinsic  facts ;  and  will  not 
be  implied  where  the  notes  set  out  in  the  declaration  are  regular  in  form, 
and  purport  to  be  for  value  received.  Magic  v.  Township  of  Union, 
N.  J.  viii.  20;  11  Vroom,  453. 

23.  Seizure  of  TVust  Property  by  Insurgents  —  Defence  —  Tangible 
Property  —  Debts.  The  seizure  in  insurrectionary  territory  of  tangible 
property  of  law-abiding  citizens  in  the  hands  of  trustees  or  bailees  may 
be  set  up  as  a  defence  to  actions  against  such  trustees  or  bailees ;  but 
debts  due  such  citizens  not  being  tangible  cannot  be  the  subject  of  a 
seizure  which  shall  operate  as  payment  of  such  debts.  Williams  v.  Bruffy, 
S.  C.  U.  S.  V.  481  ;  96  U.  S.  176. 

24.  Stock  transferred  withotU  due  Authority  —  Absence  of  Mame  of 
Officers  —  Bond  Fide  Purchaser.  Neither  the  absence  of  blame  on  the 
part  of  the  oflScers  of  a  corporation  in  allowing  an  unauthorized  transfer 
of  stock,  nor  the  good  faith  of  the  purchaser  of  stolen  property,  will 
avail  as  an  answer  to  the  demand  of  the  true  owner  to  have  the  stock 
replaced.     Telegraph  Co.  v.  Davenport,  8.  C.  U.  S.  vii.  97 ;  97  U.  S.  369. 

DBSCBNTS. 

1.  Ancestral  Estate  —  Ancestor  —  Statute.  The  '•  ancestor  "  intended 
by  the  statute  with  regard  to  the  distribution  of  ancestral  estate  is  the 
one  from  whom  the  estate  immediately,  and  not  the  one  from  whom  it  re- 
motely, descended.     Clark  v.  Shailer,  Conn.  viii.  619;  46  Conn.  119. 

2.  Heirs  of  Adopted  Child.  The  estate  of  a  deceased  adopted  child 
goes  by  descent  to  his  relations  by  blood,  and  not  to  those  by  adoption ; 
even  where  such  estate  has  been  derived  from  the  adoptive  parent. 
Reinders  v.  Koppelmann,  Mo.  vii.  531 ;  68  Mo.  482. 

8.  Heirs  —  Great  -  Uncle  and  First  Cousin.  A  great-uncle  and  first 
cousin,  both  being  related  to  the  person  last  seized  in  equal  degree, 
namely,  the  fourth,  and  being  his  nearest  surviving  kindred,  are  entitled 
to  succeed  to  his  lands  as  tenants  in  common  in  equal  parts,  under  the 
sixth  section  of  the  statute  of  descent.  Smith  v.  Gaines,  N.  J.  xiv. 
il7. 

4.  Heirship  through  Illegitimate  Parent.  A  common  ancestor  (Sabra) 
had  two  daughters,  Eliza  and  Su?an.  Susan  had  two  illegitimate  daugh- 
ters, Elizal>eth  and  Suez.     The  property  in  question  b  the  estate  of 

'  Suez.     On  one  side  the  claimnnts  are  the  legitimate  children  of  Eliza ; 

on  the  other,  Albert,  the  legitimate  son  of  Elizabeth.  Susan  and  Eliza- 
beth died  in  January,  1880,  and  Suez  in  March,  1880.  Held,  that  Albert 
is  entitled  to  the  estate,  as  heir  to  the  mother  of  Elizalieth  and  Suez. 
JBttate  of  Suez  Magee,  Cal.  xvi.  743. 

5.  Issue  —  Lapse  of  Time.  After  the  lapse  of  one  hundred  and  fifty 
years  from  the  birth  of  an  ancestor,  and  after  careful  search  for  his  issue 
and  none  appearing,  the  jury  may  find  that  there  is  no  such  Issue,  lliere 
is  no  presumption  either  that  he  had  or  had  not  issue.  Greaves  v.  Greets- 
wood,  Ct.  of  Appeals,  iv.  444 ;  25  Week.  Rep.  No.  22. 
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DISTBICT   OF  COLUMBIA. 
Legidatiee  Authority.     Congress  is  not  a  local  leg^atnre  for  the  Dis- 
trict of  Columbia,  but  legislates  in  its  federal  character  over  the  territory 
ceded  by  the  State  of  Maryland.     Roach  v.  Van  Riswick,  D.  C.  viii. 
814. 

DOMICIL. 

1.  Desertion  by  Hu^mnd —  Sit  Retidenee  —  Fami^  Residence.  The 
act  of  desertion  by  the  husband  cannot  have  the  effect  of  changing  the 
home  of  either  the  husband  or  his  deserted  family.  Blandy  t.  Asher, 
Mo.  X.  468;  72  Mo.  27. 

2.  Jnteniion— I  Residence.  To  acquire  a  domicil,  residence  and  the 
intention  to  make  it  the  home  mast  concur;  once  acquired,  actual  resi- 
dence is  not  indispensable  for  its  retention.  Fots  v.  Foss,  N.  H.  is.  786 ; 
58  N.  H.  283.  Stockton  v.  Staples,  Maine,  iv.  62 ;  66  Maine,  197.  Long 
y.  Ryan.  Va.  viii.  187 ;  36  Gratt.  718.  i%&  v.  Clarke,  U.  S.  C.  C.  viii. 
163.     Xemna  v.  Brockhaus,  U.  S.  C.  C.  xi.  498 ;  10  Biss.  338. 

3.  Of  Minor.  The  domidl  of  a  legitimate,  unemancipated  minor, 
who  is  not  sui  Juris,  is,  if  the  father  be  alive,  the  domicil  of  the  latter. 
Bbtmenthal  v.  TannenAoh,  N.  J.  ix.  52. 

4  Residence  —  Business  —  Maryland  Code.  Art.  75,  §  87,  of  the 
Code  does  not  contemplate  a  business  residence,  but  the  permanent  fixed 
home  of  the  party.     T^xr  v.  Murray,  Md.  xiii.  430;  57  Maine,  418. 

5.  Ibid.  —  As  Synonym.  The  terms  "  domicil "  and  "  residence  "  are 
not  synonymous.     Taney's  Appeal,  Penn.  xi.  813;  97  Penn.  St.  74. 

6.  Temporary  Return.  A  temporary  return  to  the  place  of  the  former 
residence  does  not  revive  the  former  citizenship.  Kemna  v.  Brockhaus, 
U.  S.  C.  C.  xL  498 ;  10  Biss.  338. 

DOWER. 

1.  Assignment  —  Dower  in  dross.  Where  it  is  practicable  to  assign 
a  widow  her  dower  in  kind,  it  cannot  be  commuted  and  a  gross  sum  paid 
ID  lieu  thereof  without  her  consent.  Where  it  is  impracticable  a  suitable 
compensation  should  be  made  therefor  to  the  widow.  Wilson  v.  Branch, 
Va.  XV.  607. 

2.  JHd. —  Salt  of  Lands  to  pay  Debts  —  Investing  Third.  Under  a 
necessary  sale  of  laud  to  pay  debts,  dower  cannot  be  paid  in  gross  out 
of  the  proceeds  except  all  concerned  agree ;  the  third  must  be  invested, 
and  the  income  paid  in  in  satisfaction  of  the  right.  Harrison's  Ex'rs  v. 
Payne,  Va.  ix.  767 ;  32  Gratt.  888. 

8.  Ibid.  —  Sah  of  Property.  To  apportion  dower  the  court  cannot 
fix  a  cash  value  and  require  the  owner  of  the  land  to  pay  it,  or  subject 
the  land  to  its  payment  without  his  consent.  Lee  v.  James,  Ky.  xvii. 
494. 

4.  Assignment  for  Benefit  of  Creditors  —  Extinguishment.  A  general 
asbiguee  cannot  extinguish  by  the  sale  of  land  the  inchoate  riglit  of  dower 
of  the  wife  of  the  assignor,  in  the  assigned  property.  Dutyer  v.  Garlough, 
Ohio,  T.  218;  31  Ohio  St.  157. 

5.  Bankruptcy  —  Assignee's  Sale  —  Pennsylvania.  Dower  is  not 
barred  by  an  assignment  of  the  husband's  estate  under  the  Bankrupt 
Act  of  the  United  States,  and  a  sale  by  the  assignee  in  bankruptcy  under 
order  of  the  court.  Porter  v.  Lazear,  S.  C.  U.  S.  xvi.  737.  Kelso's 
Appeal,  Penn.  xv.  566. 

6.  Jbr — Adultery  of  Wife  —  Maine  —  Statute  of  Westminster  2d. 
The  acts  for  which  the  widow  can  be  barred  of  her  dower  are  set  out  in 
the  Maine  statute,  in  which  the  provisions  of  the  statute  of  Westminster 
2d  are  not  recognized  as  a  bar.  Littlefield  v.  Paul,  Maine,  ix.  813 ;  69 
Maine,  527. 
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7.  Ibid.  —  Jitdicial  Sale — Reconveycmce  to  Hiuhcmd.  Where  A.  con- 
veys land  to  6.,  his  wife  not  joining,  and  the  land  is  reconveyed  to  A. 
expressly  subject  to  her  dower,  upon  the  foreclosure  of  a  mortgage  made 
subsequent  to  the  reconveyance,  the  dower  is  barred.  AuU  y.  Bonnell, 
Peun.  xir.  184. 

8.  Conditional  Devise  —  Virginia,  Right  to  dower  under  a  condv- 
tional  devise  in  Virginia.  See  Jone*  v.  Hughes,  Va.  iii.  170;  27  Gratt. 
560. 

9.  Contract  of  Sale.  Ad  agreement  to  sell  a  dower  right  in  a  oertain 
tract  of  land,  signed  by  both  parties,  is  a  binding  contract  from  the  date 
of  execution.     Afackeg  v.  Mackeg,  Va.  vi.  575. 

10.  Deed  defectivelg  acknowledged.  A  wife  will  take  dower  though 
she  has  executed  and  acknowledged  a  deed,  when  the  i^ed  has  not  been 
acknowledged  according  to  law.     Grove  v.  Todd,  Md.  3  Am.  L.  T.  R  59. 

11.  Divorce  —  StaitUe.  A  divorce  bars  dower,  unless  preserved  by 
the  lex  rei  sittB.     Barrett  v.  Failing.  S.  C.  D.  S.  xvii.  787. 

12.  Ibid.  —  Decree  of  Another  State.  Where  by  the  statute  dower 
may  be  given  to  the  wife  on  the  decree,  if  the  divorce  be  procured  in 
another  state,  the  wife  will  not  take  dower  in  the  land.     Jbid. 

13.  Jbid.  —  Territorial  Divorce  —  Jurisdiction  —  Service  by  Publica- 
tion. A  territorial  divorce  on  service  by  publication,  jurisdiction  not 
being  acquired  thereby,  will  not  bar  a  claim  for  dower  in  a  federal  court. 
Cheetg  v.  Clayton,  S.  C.  U.  S.  xvii.  609. 

14.  Electvm  —  Construction  of  WiU.  Where  the  entire  estate  is 
devised  for  life  to  the  wife,  upon  conditions,  if  these  are  inconsistent  with 
the  right  of  dower,  the  widow  is  put  to  her  election.  In  re  Zakrt,  K.  T. 
xvii.  600. 

15.  Ibid.  —  Implication.  Where  it  does  not  appear  that  a  widow  has 
acted  with  a  full  knowledge  of  the  condition  of  her  husband's  estate  and 
of  her  rights  under  the  will  and  under  the  law,  her  acts  in  paying  the 
debts  of  her  husband  out  of  his  money,  receiving  and  holding  the  balance, 
and  having  possession  and  control  of  the  real  and  personal  evtate  for  five 
months  after  her  husband's  death,  do  not  constitute  such  an  election,  in 
fact,  to  take  under  the  will,  as  estops  her  from  claiming  dower,  under  the 
law,  within  the  time  allowed.  MilUken  v.  WdHver,  Ohio,  xiiL  846 ;  37 
Ohio  St  460. 

16.  Ibid.  —  Life  Estate — Heirs.  If  the  husband  devise  the  real  estate 
to  his  wife  for  life,  with  remainder  to  his  heirs,  and  the  wife  elects  to  take 
her  dower,  or  fails  to  make  her  election,  the  remainder  vests  in  fee  in 
the  heirs,  subject  to  the  dower  estate  of  the  wife.    Ibid. 

17.  Ibid.  —  Mistake  —  Revocation.  An  election  in  mistake  of  dower 
rights  can  be  revoked  nwte  pro  tunc  unless  vested  right*  are  prejudiced. 
Macknet  v.  Machnet,  N.  J.  vi.  372  ;  29  N.  J.  Eq.  54. 

18.  Ibid.  —  Personal  Right  —  DeaA  of  Widow.  The  right  of  a 
widow  to  elect  to  take  the  provision  made  for  her  in  the  will  of  her  hus- 
band is  a  right  to  be  exercised  by  her  in  person.  MiUiken  t.  WelUver, 
Ohio,  xiii.  346 ;  37  Ohio  St.  460. 

19.  ^  Rquit<d>le  Ustate.  Dower  in  an  equitable  estate  exists  only 
where  the  husband  is  in  possession  at  his  death.  Glenn  v.  dark,  Md.  x. 
268;  53  Md.  580. 

20.  Homestead —  Curtailing  Dower.  A  homestead  right  was  not  itt- 
tended  to  curtail  the  right  of  dower,  but  to  give  to  the  widow  the  addi- 
tional  beneBt  of  a  homestead  for  herself  and  minor  children.  Oowdreg 
V.  Cowdrey,  Mass.  xii.  49;  131  Mass.  186. 

21.  Improvements  —  Property  Conveyed.  The  value  of  improvements 
on  alienated  property  will  be  deducted  from  the  value  of  the  property  at 
the  time  of  the  assignment.  Wesicott  v.  Campbell,  R.  L  ilL  227;  11  B. 
I.  878.     Guerin  v.  Atoore,  Minn.  vii.  530. 
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22.  Improvement  of  DowaNe  Property  —  tyunction.  A  widow  hav- 
\ng  her  dower  in  a  portion  of  a  building  cannot  prevent  tlie  improve- 
ment of  the  whole  structure  by  the  reversioner  of  the  entire  honae. 
Seott  V.  Palm,  Mich.  xtv.  274 ;  48  Mich.  500. 

23.  Infant  Feme  Covert  —  Purchate-Morteg  —  Mortgage.  Au  infant 
feme  covert  cannot  relinquish  her  dower  by  uniting  in  a  mortgage,  but  the 
same  is  void  as  to  her ;  if  the  mortgage,  however,  be  for  purchase-money, 
her  right  of  dower  is  subordinate  to  the  lien  of  the  mortgage,  and  she  is 
dowable  of  the  surplus  only.     Glenn  v.  OMe,  Md.  z.  268  ;  53  Md.  580. 

24.  Lapsed  Legacies  —  Annuity  taken.  The  widow  will  take  her 
dower  of  any  property  so  given  that  it  cannot  pass,  and  claiming  an  an- 
nuity under  the  will  will  not  bar  her  dower  in  such  portion.  Power  v. 
Camdy,  N.  Y.  ii.  351. 

25.  Levy.  The  dower  estate  may  be  taken  in  execution.  GreatheacTt 
Appeal,  Conn.  i.  78 ;  42  Conn.  374. 

26.  Mantion  House  —  Rent  —  Action.  The  widow,  not  occupying  the 
mansion  house,  is  entitled  to  the  rent.  Ganger  v.  Attcood,  Ohio,  ilL  558 ; 
28  Ohio  St.  134. 

27.  Value  of  Potential  Right  —  Age.  The  value  of  the  potential 
right  of  dower  of  a  woman  sixty-six  years  of  age,  and  whose  husband  is 
of  the  same  age,  is  4.12  per  cent,  of  the  value  of  the  estate.  iMn&tster 
V.  Lancaster's  Trustees,  Ky.  ix.  871  ;  78  Ky.  198. 

28.  JbicL  —  Homestead.  In  finding  the  value  of  an  estate,  in  order  to 
estimate  the  value  of  a  potential  right  of  dower,  the  value  of  the  home- 
stead therein  should  not  be  deducted.     Ibid. 

29.  Partnership  —  Insolvency.  Real  estate  purchased  by  copartners, 
with  partnership  funds,  to  be  used  and  applied  to  partnership  purposes, 
and  used  and  treated  by  the  partners  as  partnership  stock,  is  not  subject 
to  dower,  after  sale,  by  the  administrator  of  the  partnership  upon  insole 
vency,  to  pay  the  firm  debts.  Willett  v.  Brown,  Mo.  iiL  728 ;  65  Mo. 
138. 

SO.  Preserving  Right —  Fraudulent  Sale.  The  wife  may  maintain  an 
action  to  preserve  her  right  of  dower  while  her  husband  is  living.  And 
she  may  have  a  sale,  made  to  defeat  her  right,  set  aside.  Buzick  v. 
Buxick,  Iowa,  iiL  167 ;  44  Iowa,  259.  Jdbdurg  v.  Schwartz,  Penn.  vii. 
278. 

81.  Release —  Charge  in  Partition —  Of  Part.  A  release  of  dower 
charged  on  land  in  partition  to  purchasers  of  certain  lots  therein  will  not 
discharge  the  lien  as  to  the  other  portion  or  portions  of  the  land.  Jono* 
Appecd,  Penn.  xvii.  602; 

82.  Ibid.  —  Consideration  —  Insolvency  of  Husband.  That  a  wife  had 
reason  to  believe  that  her  hnsband  was  insolvent,  and  that  the  final  trans- 
fer of  the  stock  to  be  given  to  her  to  release  her  dower  was  in  fraud  of  the 
insolvent  laws,  did  not  prevent  her  from  receiving  and  holding  the  prop- 
erty which  in  equity  belonged  to  her.  Holmes  v.  Winchester,  Mass.  xiv. 
622;  133  Mass.  140. 

83.  Ibid.  —  Release  —  During  Coverture  to  Husband.  The  widow's 
statutory  right  to  elect  to  take  the  provision  made  for  her  by  law,  in  lien 
of  that  made  by  will,  cannot  be  taken  from  her  either  by  the  will  or  by 
a  deed  of  release  executed  by  her  to  her  husband  during  the  coverture. 
Wilber  v.  Witter,  Wis.  xii.  192;  62  Wis.  298. 

34.  EstoppeL  A  release  of  dower  operates  as  an  estoppel  only. 
French  v.  Lord,  Maine,  i.  289. 

35.  Ibid.  The  wife  cannot  divest  herself  of  dower  unless  the  husband 
has  divested  himself  of  the  fee,  but  she  may  be  estopped  to  claim  dower, 
having  received  its  equivalent  by  deed  or  will.  Newby  v.  Cox,  Ky.  xv. 
628. 

86.  JRsrepresentatioH.    A  widow  is  not  bound  by  an  agreement  i«- 
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linqoishing  her  dower  right  which  misrecites  important  facta  aSeadng 
her,  the  agreement  having  been  had  on  the  procaremeut  of  her  husband. 
CampbeW*  Appeal,  Penn.  i.  442. 

87.  Mortgage.  Where  a  wife  joius  in  a  mortgage  she  releases  her 
dower.     JfaU  v.  ^'m,  Mass.  i.  237 ;  118  Mass.  554. 

38.  In  Part  of  Land,  The  release  of  dower  in  a  portion  of  land 
subject  thereto  does  not  operate  as  a  release  of  dower  in  all  Jbne$'  Ap- 
ped,  Penn.  xvii.  602. 

89.  Statute  limiting  Ohdm  of  Dower.  At  common  law  a  feme  covert 
can  release  her  right  to  dower  bTJoining  with  her  husband  in  the  con- 
Teyance.  Atwater  v.  Butler  ;  McKinlev  v.  Ktmtz,  Trustee,  Tenn.  vL  61 ; 
9  Heisk.  299. 

40.  RettiUing  Ihut.  No  dower  right  attaches  to  land  held  nnder  a  re- 
sultbg  trust.  Bank  t.  CknoperthiBoite,  Penn.  xlL  768 ;  88  Leg.  Int.  No. 
44. 

41.  Tenancy  in  Gommon.  A  widow  is  entitled  to  dower  in  lands  held 
by  her  deceased  husband  as  a  tenant  in  common.  Rou  v.  Wilton,  Ga. 
iiL  583  ;  58  6a.  249. 

42.  Ibid.  —  Attignment.  Dower  in  lands  held  iu  common  cannot  be 
assigned  by  metes  and  bounds.     French  v.  Lord,  Maine,  i.  289. 

43.  Vested  Remainder  —  Pennsylvania.  By  the  Pennsylvania  stat- 
ute of  1833  there  is  a  dower  interest  in  a  vested  remainder.  Cote's  Ap- 
peal; Tieman's  Estate,  Penn.  i.  127  ;  79  Penn.  St.  235. 

DUBESS. 

1.  Gntlraet  —  Imprisonment — Arbitrary  Power  in  Judge.  Imprison- 
ment  in  Siam,  where  there  is  no  existing  system  of  law  or  procedure, 
the  judge  having  arbitrary  powers,  will  avoid  a  contract  made  to  effect 
a  release  from  confinement.  Moung  Shoarx  Au  r.  Ko  Byaw,  Indian 
App.  i.  663 ;  L.  R.  1  Ind.  App.  61. 

2.  Fraud  —  Undue  Influence.  Where  one  seeks  to  be  relieved  from 
the  obligation  of  a  contract  on  the  ground  of  duress.  jt>er  minas,  regard 
will  be  bad  to  age,  sex,  and  condition  of  life,  and  if  the  tlireats  employed 
were  such  as  were  calculated  to  deprive  one  individually  of  his  freedom 
of  will  he  will  be  relieved  from  liability,  even  thouj^h  they  were  not  of 
such  a  character  as  would  produce  a  like  effect  on  a  firm  and  courageous 
man.    Jordan  v.  Elliott,  Penn.  xiv.  667. 

3.  Of  Goods  —  Creditor  Financially  Embarrassed.  Where  a  creditor 
accepts  a  less  sum  than  his  just  demand,  when  due,  being  at  the  time 
finKncially  straitened,  the  money  being  accepted  to  avert  immediate  in- 
solvency, the  fact  that  the  debtor  knew  of  his  creditor's  circumstances, 
and  availed  himself  of  them  by  refusing  to  pay  at  all  except  at  the  re- 
duced amount,  does  not  constitute  duress  of  goods.  Hockley  v.  Headley, 
Mich.  xii.  82  ;  45  Mich.  569. 

4.  Ibid.  —  FVaudtdent  Possession.  A  contract  obtained  by  duress  of 
goods,  where  possession  of  the  goods  was  obtained  by  fraudulent  means, 
u  void.    Ligktfoot  v.  WaUis.  Ky.  iv.  373 ;  12  Bush,  498. 

5.  Ibid.  —  instrument  —  Knowledge.  Where  an  instrument  is  pro- 
cured to  be  executed  by  duress,  and  the  purchaser  or  mortgagee  does  not 
participate  in  the  wrongful  act,  and  has  no  notice  of  it,  the  instrument 
is  not  vitiated  as  to  them.      Vancleave,pro  ami,  t.  Wilson.  Ala.  xv.  202. 

6.  Mortgage  —  Wife  threatened  with  Abandonment  —  Knowledge.  A 
mortgage  executed  by  a  wife  under  threat  of  abandonment,  taken  with 
knowledge  of  the  threat,  is  void.    Laine  v.  Blizzard,  111.  x.  45. 

7.  Shipping  —  Refusal  of  Charterer  to  clear  Vessel,  except  on  Terms. 
The  refusal  oif  a  charterer  of  a  vessel  to  clear  her,  after  she  is  loaded  and 
in  the  stream,  ))efore  certain  concessions  are  made  to  him  by  the  master 
which  wiU  bind  the  owners  of  the  vessel,  is  duress,  and  no  advantage 
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can  be  had  by  the  charterer  nnder  sudi  ooneessions.    MePherson  v.  Obee, 
N.  Y.  xiiL  115 ;  86  N.  Y.  472. 

EASEMENTS. 

1.  Abandonmeni.  An  easement  in  land  may  be  abandoned  or  relin* 
qnished  by  acts  tn  pait.  Vogler  t.  Geiu,  Md.  ix.  275.  See  Sammer- 
ton  V.  ffoney,  Chan.Div.  L  595.     Bonk  v.  Nichoit,  N.  Y.  i.  198. 

2.  Ibid.  —  Content  to  a  Permanent  Obstruction.  Where  one  entitled 
to  a  right  of  way  consents  to  an  obstruction  which  is  permanent  in  its 
nature,  the  easement  is  abandoned.      Vogler  v.  Geiu,  Md.  iz.  275. 

3.  Appurtenant —  Use  of  Dominant  Estate.  An  easement  appurte- 
nant is  extinguished  when  the  dominant  estate  ceases  to  use  it,  and  is 
itself,  the  dominant  estate,  so  disposed  that  the  easement  is  of  no  use  or 
value.  Cannej/  v.  Andretet,  Mass.  iv.  512;  128  Mass.  155.  Partont  v. 
JoAuson,  N.  Y.  iii.  585  ;  68  N.  Y.  62. 

4.  Jbid.  —  Part  of  Bouse  leased.  Where  part  of  a  house  is  leased, 
the  use  of  the  word  "  appurtenances  "  gives  the  lessee  whatever  was  at- 
tached to  or  used  with  the  leased  premises  as  incident  thereto,  and  con- 
venient or  essential  to  the  beneficial  use  and  enjoyment  thereof.  Boyle 
v.  Lord,  N.  Y.  ii.  73 ;  64  N.  Y.  432. 

5.  Ibid.  —  Bestriction.  An  easement  upon  a  small  triangular  piece  of 
ground  adjoining  the  homestead  of  the  grantor,  restricting  the  erection 
of  any  bnUding  thereon,  is  not  a  mere  personal  right,  but  is  an  easement 
appurtenant  to  the  homestead  estate.  Peck  v.  Conway,  Mass.  ii.  5 ;  119 
Muss.  546. 

6.  Ibid.  —  Tith  to  Lots  vesting  —  EsctinguulimenL  A  way  appurtenant 
which  others  as  well  the  owners  of  the  fee  may  enjoy  is  not  extinguished 
by  the  title  of  the  several  lots  becoming  vested  in  the  same  owner. 
SUam  Engine  Co.  v.  Steamship  Co.  R.  I.  ix.  25 ;  12  R.  I.  848. 

7.  Drainage  —  Canal  built  by  State.  Where  certain  lands  have  the 
servitude  of  drainage  from  others,  the  construction  by  the  state  of  a  canal 
by  virtue  of  its  right  of  eminent  domain  does  not  alter  the  relative  rights 
of  the  proprietors  of  the  dominant  and  servient  lands.  Gordon  v.  B.  B, 
Co.  Penn.  vi.  727. 

8.  Ibid.  —  ComtHon  Vendor.  Where  an  owner  of  improved  property 
(which  was  sabseqoently  conveyed  to  separate  vendees)  contemplated  a 
drain  for  sewage,  and  began  the  work  but  did  not  complete  it,  no  ease- 
ment exists  between  the  properties.  Watson  v.  T^roughUm,  Ct.  of  Ap- 
peal, xvi.  318. 

9.  Highways  —  Compensation.  The  owner  of  property  on  a  public 
street  has  an  easement  therein,  which  cannot  be  taken  from  him  except 
upon  due  proceedings  in  condemnation.    Story  v.  B.  B.  Co.  N.  Y.  xiv.  596. 

10.  Ibid.  —  ffach-Stand —  Ordinance,  A  city  ordinance  permitting  s 
hack-stand  in  front  of  a  building  is  in  violation  of  the  owner's  ease- 
ment in  the  street.     Branahan  v.  Continental  Hotel  Co.  Ohio,  xvi.  726. 

11.  Ibid. — Joint  Possession  of  Adjacent  Owners  with  the  Public. 
There  can  be  no  such  thing  as  a  joint  possession  by  the  owifers  of  the 
fee  with  the  public  in  a  street.  B.  B.  Co.  v.  Etterle,  Ey.  vi.  16;  13 
Bush,  667. 

12.  By  Implication  —  Grant  of  Part  of  Estate  —  Apparent  Ease- 
ments, The  purchaser  of  a  portion  of  an  estate  takes  an  indefeasible  right 
to  all  apparent  easements,  by  implication.  Cave  v.  Crafts,  Cal.  vi.  428; 
53  CaL  135. 

18.  Lateral  Support — JMining  Claim.  The  doctrine  of  lateral  sup- 
port does  not  apply  to  a  mining  claim.  Hendricks  v.  Mining  Co.  Cal. 
liL  427;  58  Cal.  190. 

14.  Ibid.  —  Bight  to  Repair.  Where  an  easement  of  support  in  favor 
of  a  bnilding  exists,  the  owner  of  the  dominant  tenement  is  the  one  to 
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repair,  and  to  do  bo  may  enter  on  the  servient  tenement,  although  the 
latter  has  been  leased  to  a  third  party.  Colebeck  v.  The  Girdlers  Com^ 
pony,  Q.  B.  Div.  ii.  7  ;  1  Q.  B.  Div.  234. 

15.  Ibid,  —  <Sbj7  in  Jfatural  Condition  —  Heavy  Superstructure.  The 
right  of  lateral  support  does  not  extend  beyond  the  soil  in  its  natural 
condition.  Transportalion  Co.  v.  Chicago,  S.  C.  U.  S.  vii.  885;  99  U. 
S.  635.     See  R.  R.  Co.  v.  Reaney,  Md.  3  Am.  L.  T.  R.  214. 

16.  Light  and  Air — Ancient  Light*.  The  principle  of  the  common 
law  is  not  applicable  to  this  country,  and  is  rejected  by  the  current  of 
American  authority.  Turner  v.  TTiomp$on,  Gk.  iv.  5 ;  58  Gra.  268.  Ray 
V.  Sweeney,  Ky.  vi.  74;  14  Bush,  I.  Rennyson't  Appeal,  Penn.  ix. 
826  ;  94  Penn  St.  147.      Gordon  v.  Milne,  Penn.  L  648. 

1 7.  Jlnd.  —  Lestee  of  Part  of  House  —  Tard.  The  lessee  of  a  part 
of  a  house  which  takes  light  and  air  from  the  yard  attached  to  the  house 
has  an  easement  in  the  yard  to  the  extent  of  tlie  light  and  air  passing 
through  it  into  the  leased  premises.  Doyle  ▼.  Lord,  N.  Y.  ii.  73 ;  64  N. 
Y.  482. 

18.  Ibid.  —  Prescription.  No  one  can  acquire  in  Indiana  an  case- 
ment iu  light  and  air  by  mere  use  or  prescription.  Stein  t.  Hauck,  Ind. 
iv.  35 ;  56  Ind.  65.  See  Bryant  t.  Lefevre,  Ct.  of  Appeal,  viii.  409 ; 
40  L.  T.  R.  N.  S.  579. 

1 9.  Brid,  —  Retention  of  Lot  by  Grantor  of  Adjoining  Lot.  No  im- 
plication of  a  grant  of  the  right  to  light  and  air  arises  from  the  sale  of 
one  of  two  adjacent  lots,  having  on  it  a  house  with  windows  overloolcing 
the  land  of  the  grantor.  Rennyson's  Appeal,  Penn.  ix.  826 ;  94  Penn. 
St  147. 

20.  Ibid.  —  7\oo  Lots  —  Sale  of  One.  Where  the  owner  of  two  lots, 
with  buildings  on  them,  sells  one,  and  between  them  there  is  an  apparent 
sign  of  servitude,  such  as  windows,  and  the  deed  of  sale  is  silent  respect- 
ing the  servitude,  it  shall  continue  to  exut  iu  favor  of  the  lot  sold.  Tay- 
lor V.  Botdware,  La.  xvii.  271. 

21.  Ibid  —  Windows  Closed  and  Secured.  To  operate  an  extinguish- 
ment of  a  right  to  light  and  air,  the  obstacles  erected  must  be  of  a  per- 
manent and  solid  kind.     Jbid. 

22.  By  Parol  An  easement  cannot  be  created  by  parol.  Banghart 
T.  FlammerfeU,  N.  J.  xii.  246. 

23.  Party  Wall —  Bvilding  on  it.  Neither  owner  can  build  upon  a 
common  party  wall.  Wcttton  ▼.  Gray,  Chan.  Div.  ix.  800.  See  Gordon 
V.  Mine.  Penn.  i.  643. 

24.  3id.  —  Grantees.  An  executed  agreement  under  seal  for  a  party 
wall,  one  party  to  build  the  wall,  one  half  on  the  ground  of  each,  and 
the  other  to  pay  one  half  the  cost,  gives  to  each  an  easement  on  the  lot 
of  the  other.  Roche  v.  VUman,  111.  xiv.  652  ;  104  111.  11.  See  Gorham 
T.  Gross,  Mass.  vi.  459  ;  125  Mass.  232. 

25.  Jbid.  —  Ownership.  A  party  wall  is  presumed  to  belong  to  the 
adjoining  owners  as  tenants  in  common.  Bank  v.  Stokes,  Clian.  Div. 
676  ;  38  L.  T.  R.  N.  S.  672.     See  Henry  v.  Koch,  Ky.  xv.  268. 

26.  Ibid.  —  Repairs  —  Notice.  A  tenant  in  common  of  a  party  wall 
may  repair  it  without  notice.  Batik  v.  Stokes,  Chan.  Div.  vi.  576 ;  88 
L.  T.  It.  N.  S.  672. 

27.  By  Prescription  —  Adverse  User —  Rent.  To  fomid  an  easement 
by  prescription  the  user  must  be  adverse ;  payment  of  rent  for  the  privi- 
lege is  inconsistent  with  this,  and  a  tenant  cannot  acquire  any  kind  of 
easement  by  prescription  against  his  landlord.  O'Brien^  Appeal,  Penn. 
xiii.  638. 

28.  Jbid.  —  Derivation.  To  establish  a  prescriptive  right  to  an  ease- 
ment it  must  be  claimed  under  or  through  one  who  had  a  right  to  grant 
«r  create  the  easement.     Sapp  v.  R.  R.  Co.  Md.  viii.  334 ;  51  Md.  115. 
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29.  PurtActtw — Notice.  A  pai-chaser  of  rem\  estate  to  which  an  ajH 
pareut  easement  is  attached  is  afiected  with  notice  of  the  true  origin  and 
history  of  the  easement,  and  can  derive  no  rights  thereto  inconsistent 
witli  snch  origin  and  history.     O'Brien't  Appeal,  Penn.  xiii.  638. 

30.  Ibid. —  Uttreeorded  Right,  A  sulneqaent  grantee  without  no- 
tice is  not  boand  by  an  unrecorded  easement.  Armor  v.  Pye,  Kan.  xii. 
616;  25  Kan.  731. 

31.  Restriction  of  Use  of  Visible  Easement.  The  owner  of  the  domi- 
nant premises  cannot  increase,  extend,  or  burden  a  visible  easement  with 
a  new  use.     Carty  y.  SAieldt,  Penn.  v.  728. 

32.  Right  of  Way —  Requisites.  The  claimant  of  a  right  of  way  may 
be  required  to  show  either  that  without  the  use  of  the  way  he  will  lie 
subjected  to  an  excessive  expense,  or  cliat  there  is  a  manifest  and  de- 
cided dependence  of  Uie  granted  estate  on  the  use  of  the  way  for  its  ap- 
propriate enjoyment,  or  to  adduce  some  other  indication  of  g^utor's 
intention  equally  conclusive.     O'Rorlc*  v.  Smith,  R.  I.  i.  79. 

33.  2bid.  —  Adverse  Right.  In  a  prescriptive  right,  a  coutinuons  ad- 
verse user  for  more  than  twenty  years  must  be  sliown.  Boyden  v.  Adten- 
bach,  N.  C.  xiv.  218 ;  86  N.  C.  397. 

34.  Ibid.  —  Adverse  Use  —  Common  Owner.  There  can  be  no  ad- 
verse use  of  one  of  two  lots  in  favor  of  the  other,  while  both  belong  to 
the  same  owner.     Murphy  v.  Welch,  Mass.  x.  49;  128  Mass.  489. 

35.  Jbid.  —  In  Alley.  A  "  right  of  way  in  an  alley,"  in  a  deed  of  cc«i- 
veyanoe,  implies,  ex  vi  termini,  a  passage  leading  away  from  the  laud 
conveyed.     McConnell  v.  Rathbun,  Mich.  xii.  180  ;  46  Mich.  308. 

36.  Jbid. — Nun- User.  The  right  of  passage  through  an  alley-way, 
granted  for  the  common  benefit  of  abutting  lots,  is  prescribed  and  lost  by 
non-user  during  ten  years.      Thompson  v.  Meyers,  La.  xiv.  656. 

37.  Ibid.  —  Beneficial  Ute.  Where  a  way  of  necessity  is  reserved  in 
a  deed,  the  owner  of  the  right  is  entitled  to  the  most  beneficial  use  of  it. 
Myers  v.  Dunn,  Conn.  xv.  45. 

38.  Ibid.  —  *'  Privileges  and  Appurtenances."  An  apparent  right  of 
way,  in  actual  use,  will  not  pass  under  a  deed  of  land  by  metes  and 
bounds,  by  the  words  "  with  all  the  privileges  and  appurtenances,"  unless 
this  use  is  clearly  necessary  to  the  beneficial  use  and  enjoyment  of  the 
estate  conveyed.     Stevens  v.  Orr,  Maine,  viiL  362 ;  69  Maine,  828. 

39.  IbieL  —  Conditions  PreeedetU.  Where  a  right  of  way  is  to  be 
conveyed  upon  the  performance  of  certain  conditions,  until  performance 
no  claim  at  law  or  equity  accrues.  R.  R.  Co.  v.  Lmoentliul,  III.  viiL 
681. 

40.  Ibid. — Convenience — Origin  of  Right.  A  right  of  way  cannot 
originate  in  mere  convenience.  Mitchell  v.  Seipel,  Md.  ix.  610;  58 
Md.  25 1 .  Carey  v.  Roe,  Cal.  xiL  523 ;  58  Cal.  1 59.  O'  Brien's  Appeal, 
Penn.  xiii.  638. 

41.  Jbid. — Conveyance— Ckmtlruction.  A  grant  of  "  all  that  free  use 
of  the  undivided  half  part  of  the  wagon  way,  extending,  etc,  with  haben- 
dum to  the  grantee,  his  heirs  or  assigns,  to  his  and  their  proper  use, 
benefit,  and  behoof  forever,  with  the  usual  covenants  of  warranty,  gives  a 
right  of  way  only.     Harris  v.  Johnson,  N.  J.  viii.  823 ;  4  Stew.  174. 

42.  Ibid.  —  Rncroachment.  If  a  right  of  way  reserved  in  a  deed  be 
of  a  defined  width,  and  fixed  in  location,  the  owner  has  a  right  to  enjoy 
iU  entire  width.      Gerrisk  v.  Shaltuck,  Mass.  x.  268  ;  128  Mass.  571. 

43.  Ibid.  —  Eixlending  the  Right  by  Vague  Expression.  A  right  of 
way  across  a  lot  reserved  by  a  grantor  of  the  lot  cannot  be  extended  by 
an  "  4sc."  added  to  the  enumeration  of  the  purposes  for  which  the  right  is 
resei-ved.     Myers  v.  Dunn,  Conn.  xv.  45. 

44.  Ihid.  —  Words  of  Perpetuity  —  Life  Estate.  A  clause  in  deed  : 
"The  said  R.  doth  reserve  a  road  ten  feet  wide  along  the  line  of  B.  to 
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be  shut  at  each  end  with  a  bar  or  gate,"  there  being  do  road  in  existence, 
is  but  a  reservation  of  a  right  of  way  for  the  life  of  the  grantor  only. 
Kilter  V.  Reeger,  Penn.  xii.  377 ;  98  Penn.  St.  1. 

45.  Ibid,  —  Highway  —  Bridge.  Where  a  person  cuts  a  raceway 
across  a  public  highway  for  the  benefit  of  his  adjoining  property,  he  is 
bound  to  bridge  it,  and  keep  the  bridge  in  repair,  and  subsequent  gran- 
tees under  him  are  under  the  same  liability.  Wett  Bend  v.  IHann,  Wis. 
xvii.  575. 

46.  Ibid.  —  Execrating  Street.  The  injury  to  the  right  of  way  over 
a  street,  by  reason  of  excavating  the  soil  of  the  street  by  a  municipal 
corporation,  is  actionable.     Sprague  v.  Tripp,  B.  I.  x.  707 ;  13  B.  I.  38. 

47.  Ibid.  —  General  Plat.  Where  land  is  laid  off  into  lots,  streets, 
and  alleys,  and  lots  are  sold,  each  lot  owner  has  a  right  not  only  to  use 
the  streets  as  ways  of  ingress  and  egress,  but  to  have  them  thrown  open 
to  be  used  by  the  public  in  any  nuinner  not  inconsistent  with  the  uses  for 
which  streets  are  established.  B.  B.  Co.  v.  Thompson,  Ky.  x.  771. 
Bank  v.  JfichoU,  N.  Y.  i.  198. 

48.  Ibid.  —  OommoH  Grantee  —  Estoppel.  A  way  or  street  which  has 
a  potential  existence,  and  which  is  laid  out  and  granted  under  a  plat  of 
property,  and  is  a  part  of  tbe  consideration  for  the  grant,  will  be  main- 
tained as  against  all  tbe  grantees  under  the  plat,  though  at  the  time  of 
its  creation  its  site  was  flowed  by  tide  water.  Steam  Engine  Co.  v. 
Steanuhip  Co.  R.  I.  ix.  25 ;  12  R  I.  348. 

49.  Ibid.  —  Rf  Implication.  Whether  an  easement  of  one  tract  of 
land  over  another  of  the  same  owner  will  pass  by  implication  to  pur- 
chasers from  him  depends  upon  whether  such  easement  is  reasonably 
necessary  to  the  use  and  eujoyment  of  the  tract  which  claims  it.  Sander- 
lilt  V.  Baxter,  Va.  xiii.  766 ;  76  GratU  299. 

60.  Ibid.  —  Bg  Necessity  —  Execution.  A  right  of  way  by  necessity 
may  be  created  as  well  where  the  dominant  estate  is  set  off  from  the 
servient  estate  on  execution  as  where  such  dominant  estate  is  the  subject 
of  a  ToluDlary  grant.     Schmidt  v.  Quinn,  Mass.  xvii.  5S0. 

51.  Ibid.  —  Common  Landlord —  Lessee.  Where  a  way  wa^  necessary 
and  of  long  use,  the  lessee  of  the  common  landlord  cannot  prevent  its 
use.     Clancy  v.  Byrne,  It.  C.  P.  iv.  342 ;  11  Ir.  L.  T.  R.  94. 

52.  Ibid.  —  Two  Boads  —  Election.  Where  a  right  of  way  of  neces- 
sity is  over  one  of  two  roads,  and  by  election,  under  a  deed  of  lands  in  a 
street  "  with  appurtenances,"  over  a  road  into  the  sti-eet  at  both  ends, 
there  is  an  easement  of  necessity  only.  Bolton  v.  School  Board  of  Lon- 
don, Chan.  Div.  viii.  384 ;  40  L.  T.  R.  N.  S.  582. 

53.  Ibid.  —  Way  ceasing.  A  way  of  necessity,  after  a  new  way  has 
been  acquired,  ceases.     Carey  v.  Roe,  Cal.  xii.  523;  58  Cal.  159. 

54.  lUd.  —  Notice.  Where  one  who  contracts  to  purchase  examined 
the  property  before  entering  on  the  contract,  and  found  an  alley-way 
open  and  in  use  under  a  reservation,  he  must  be  presumed  to  have  con- 
tracted with  the  knowledge  of  such  reservation  in  the  conveyance  of  his 
vendor.     Burton  v.  SholwelL,  Ky.  v.  11 ;  13  Bush,  271. 

55.  Ibid.  —  Private  Way  —  User  —  Obstruction.  In  an  action  for  ob- 
structing a  private  way  it  is  necessary,  in  the  absence  of  an  express 
grant,  to  prove  an  adverse,  exclusive,  and  uninterrupted  enjoyment  of 
the  right  of  way  for  twenty  years.     Cox  v.  Forrest,  Md.  xv.  651. 

56.  Ibid.  —  User.  Where  a  way  has  been  used  it  is  presumed  to  be 
used  adversely.     Ibid. 

57.  Ibid.  —  Railroad  —  Footways  ~  Validity  of  Grant.  A  railroad 
corporation  has  no  power  or  right  to  grant  an  easement  of  fttotways  for 
persons  to  walk  along  its  tracks  or  by  the  side  of  them.  Sapp  v.  R.  R. 
Cb.  Md.  viii.  334 ;  51  Md.  115. 

58.  Ibid.  — Reasonable  Use.    Nothing  passes  as  incident  to  a  grant  of 
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a  right  of  vwf  throagh  private  property  but  that  which  is  necessary  for 
its  reasonable  enjoyment.  BcMer  ▼.  Frick,  Md.  ii.  358 ;  45  Md.  386. 
See  Wood  v.  Sanders,  Chan.  i.  148. 

59.  Jbid. —  Gates.  Such  a  grant  does  not  necessarily  prevent  the 
grantor  from  erecting  gates  on  the  road  at  its  termini.  Baker  t.  IViei, 
Md.  ii.  358 ;  45  Md.  886. 

60.  Ibid.  —  Jurt/.  Whether  such  gates  are  necessary  to  a  reasonable 
and  proper  use  of  the  grantor's  own  property  is  a  question  for  the  jury. 
Ji'd. 

61.  Jbid.  —  Sufficient  Width  —  Carriage  Drive.  Where  a  carriage 
drive  is  secured,  the  right  is  satisfied  by  a  way  of  sufRcient  width.  Stet- 
son V.  Curtis,  Mass.  i.  192  ;  119  Mass.  266. 

62.  Ibid.  —  Width  —  Cover.  Over  a  fixed  right  of  way  of  fonr  feet 
wide,  a  building  eleven  feet  fl-om  the  ground  may  be  erected.  Gerrish  v. 
S'latluck,  Mass.  zii.  142;  128  Mass.  571. 

63.  Repairing  Sea-Wtdl — Adjoining  Proprietor.  A  frontager  upon 
the  sea  is  not  liable  to  an  adjoining  proprietor  for  neglect  to  keep  his  sea- 
wall in  order,  where  snch  neglect  has  injured  the  latter,  though  for  the 
benefit  of  his  own  land  the  wall  has  been  repaired  beyond  the  time  of  legal 
memory.     Hudson  v.  Tabor,  Q.  B.  Div.  ii.  6 ;  1  Q.  B.  Div.  225. 

64.  Signboard  of  Public  House  —  Presumption.  A  signboard  of  a 
public  house  kept  by  A.  which  had  been  affixed  to  the  house  of  B.  for 
more  than  forty  years,  the  houses  having  come  through  a  common  owner, 
cannot  be  disturbed.  There  is  a  presumed  easement.  It  is  not  necessary 
there  should  be  a  physical  connection  between  the  dominant  tenement 
and  the  easement.     Moody  v.  Steggles,  Chan.  Div.  viii.  544. 

65.  Watercourse  —  Conveyance  of  Land  with  Mills  thereon  on  Artiji- 
eial  Channel — Bights  of  Purchaser  to  Use  of  Water  in  such  CSiamuL 
A  conveyance  of  laud  on  which  mills  have  been  erected,  which  are  sup- 
plied with  power  furnished  by  water  conveyed  to  them  in  an  artificial 
channel,  carries  with  it,  as  appurtenant  to  the  premises,  the  right  of  using 
the  water  running  in  sUch  channel ;  and  a  subsequent  conveyance,  by 
the  same  grantor,  of  other  mills  on  the  same  stream,  is  subject  to  snch 
right  of  the  first  grantee.  Shepardson  v.  Perkins,  N.  U.  z.  871 ;  58  N. 
H.  354. 

66.  Ibid.  —  Riparian  Owner — Harbor  Line  Act — New  Rightor  Title, 
The  Harbor  Line  Act  of  Rhode  Island  does  not  confer  any  new  right, 
title,  or  interest  in  the  riparian  owner;  it  simply  restricts  his  encroach- 
ments on  the  space  required  for  the  harbor.  Steam  Engine  Co.  v.  Steam- 
ship Co.  R.  I.  ix.  25 ;  12  R.  I.  848. 

67.  Ibid. — Surplus  Water  —  Natural  Course.  The  owner  of  a  lower 
tenement  may  improve  or  build  upon  his  own  land,  though  he  obstructs 
the  flow  of  water  from  the  higiier  tenement,  when  the  water  does  not  pass 
over  a  natural  watercourse.     BarMey  v.  Wilcox,  N.  Y.  zii.  757. 

ECCLESIASTICAL  LAW. 

1.  Control  of  Church  Matters.  Courts  of  law  will  interpose  to 
control  the  proceedings  of  ecclesiastical  bodies  when  a  right  to  property 
is  involved,  but  in  no  other  instance.  Slate  v.  Hector  of  IVinity  Church, 
N.  J.  zvi.  467.  &ate  v.  Hebrew  Congregation,  La.  vii.  499.  Tuigg  v. 
McSheehan,  Penn.  zv.  186.     See  O'Hara's  Appeal,  Penn.  viii.  757. 

2.  Laws  of  Church  —  Voluntary  Agreement.  The  laws  of  a  church 
will  be  enforced  by  the  civil  courts  as  will  any  other  voluntary  agree- 
ment.    Tuigg  V.  TVeaeeg,  Penn.  zvii.  220. 

8.  Burial  Ground  —  Churchyard  —  Right  of  Sepulture.  The  right 
of  sepulture  in  a  churchyard  is  not  an  absolute  one,  but  a  privilege  to  be 
enjoyed  so  long  as  the  ground  continues  to  be  the  churchyard,  and  sub- 
ject to  any  right  of  abandonment  for  purposes  of  interment  possessed  by 
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the  etraroh.    In  re  Pet.  of  Tnutees  of  the  First  Prethyterian  CImreh, 
Penn.  vii.  630. 

4.  Aid. —  Churchyard — Burials  Closed — PuHie  Garden  — Paths. 
On  an  application  for  a  faculty  to  sanction  the  appropriation  of  a  portion 
of  a  charchyard,  closed  for  burials  under  an  Order  in  Council,  for  the 
purpose  of  a  public  garden,  the  court  authorized  the  construction  of 
footpaths  in  such  portion  of  the  churchyard  for  the  convenience  of  the 
parishioners,  and  the  erection  of  gates  to  give  them  access  to  it.  In  re 
Rector  and  Churchwardens  of  St.  George-in-the-East,  Consistory  Court 
of  London,  ii.  669. 

5.  Ibid.  —  Removal  of  Dead  —  Legislative  Power  —  Delegation.  The 
legislature  has  power  to  authorize  the  removal  of  the  remains  of  the 
dead  from  cemeteries,  and  mny  delegate  such  power  to  courts  or  munici- 
palities. In  re  PeL  of  Thutees  of  the  First  Presbyterian  Church,  Peno. 
vii.  630. 

6.  Church  of  England  —  Oommimicant  —  Opinions  of  Bible —  Dep- 
ravation. The  publication,  by  a  member  of  the  Established  Church  of 
England,  of  a  book  of  selections  from  the  Bible,  omitting  many  passages 
referring  to  the  existence  and  personality  of  the  devil,  and  the  avowal  by 
him  to  the  parish  clergyman,  in  a  private  and  solicited  written  communi- 
cation, that  the  parts  of  the  Bible  omitted  in  the  "  Selections  "  were,  "  iu 
their  present  generally  received  sense,  quite  incompatible  with  religioner 
decency,"  in  the  writer's  opinion,  is  an  insufficient  cause  to  justify  the 
clergyman  from  refusing  to  receive  the  writer,  a  person  of  unimpeach- 
able moral  character,  at  the  Holy  Communion.  Jenkins  v.  Oook,  Privy 
Council,  ii.  138  ;  1  Prob.  Div.  80. 

7.  Ibid. — Right  to  Communion — 1  Edw.^,e.  1.  The  prima  facie 
right  of  a  parishioner  to  partake  of  the  Holy  Communion,  though  prob- 
ably irrespective  of  statute,  distinctly  rests  also  upon  1  Edw.  6,  c.  1,  §  8. 
Ibid. 

8.  Ibid.  —  Communion  with  One  Person.  It  is  an  infringement  of 
the  rubric  of  the  Church  of  England  for  the  priest  to  communicate  with 
only  one  person.  Clifton  v.  Rvdsdale,  Arches  Court  of  Canterbury,  iii. 
102;  1  Prob.  Div.  816. 

9.  Ibid,  —  Cross  —  Communion  Table.  The  putting  up  by  the  incum- 
bent of  a  movable  wooden  cross,  without  the  authority  of  a  faculty,  on  a 
shelf  or  ratable,  at  the  back  of  and  immediately  alwve  the  communion 
table  in  the  parish  church,  is  au  illegal  act.  Varst  v.  Masters,  Arches 
Court  of  Canterbury,  ii.  108;  1  Prob.  Div.  128. 

10.  Ibid.  —  Figures — Authority  to  erect.  Figures  in  colored  relief, 
attached  to  the  walls  of  the  church,  representing  the  Lord's  passion,  and 
commonly  known  as  "  Stations  of  the  Cross  and  Passion,"  cannot  be 
placed  in  the  church  without  a  faculty  auihorizing  such  procedure.  (Mf- 
ton  V.  Ridsdale,  Arches  Court  of  Canterbury,  iii.  102  ;  1  Prob.  Div.  816. 

11.  Ibid.  —  Ibiti. —  Superstition.  SemUe, 'VhAt  such  decorations  in 
churches  of  the  Church  of  England  are  forbidden  by  law,  as  being  in 
danger  of  superstitious  reverence.     Ibid. 

1 2.  Ibid.  —  Organist  —  Incumbent.  The  organist  of  a  church  or 
chapel  of  the  Established  Church  of  England  cannot  play  upon  it  in 
defiance  of,  or  disregard  of,  the  directions  of  the  incumbent.  The  Office 
of  the  Judges  promoted  by  Wyndham  v.  Cole,  Arches  Court  of  Canter- 
bury, ii.  894;  1  Prob.  Div.  130. 

1 8.  Ibid.  —  Parishioners'  Consent.  He  cannot,  therefore,  though  ap- 
pointed and  paid  by  the  vestry,  and  though  his  conduct  is  approved  by  a 
majority  of  the  parishioners,  play  a  voluntary,  immediately  before  and 
after  divine  service,  contrary  to  the  directions  of  the  incumbent     Rid. 

14.  Ibid.  —  Ornament  —  Crucifix  not  Ornament.  A  crucifix,  which 
is  not  merely  an  architectural  ornament,  and  which  is  liable  to  suiiersd- 
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tioos  reverence,  cannot  lawfully  be  retained  in  a  church  belouging  to  the 
Church  of  £nglau(l.  Clifton  v.  RidtdcUe,  Arches  Court  of  Canterbury, 
iii.  102;  1  Prob.  Div.  316.  Sw  Durst  ▼.  Matttrt,  Privy  Council,  iii. 
32;  1  Prob.  Div.  873. 

15.  Ibid.  —  lUegcd  Removal  of  Ornament  —  Reparation.  Anything 
pat  np  as  an  ornament  in  a  church,  and  illegally  removed,  is  to  be  re- 
stored till  the  question  of  the  legality  of  its  erection  has  been  decided. 
Durtt  T.  Masters,  Arches  Court  of  Canterbury,  ii.  108 ;  1  Prob.  Div. 
123. 

16.  Ibid.  — " Reverend"  —  Exclusive  Title.  The  word  "Reverend" 
is  a  mere  efutbet,  not  a  title  of  honor  or  dignity,  and  to  its  use  on  public 
occasions  the  clergy  of  the  Established  Church  of  England  have  no  ex- 
clusive title.  Keti  t.  Smith,  Privy  Council,  iL  136;  1  Prob.  Div. 
102. 

17.  IKcL  —  "  Reverend  "  —  On  Tomb  of  Wesleyan  Mnitter  —  Right 
to  erect.  The  presence  of  the  words  '*  The  Bev'd "  before  "  H.  K., 
Wesleyan  Minister,"  in  an  inscription,  on  a  proposed  tombstone,  other- 
wise unobjectionable,  is  insufiicieot  to  justify  the  incumbent  for  refusing 
to  permit  the  erection  of  the  tombstone.     Ibid. 

18.  Congregationalism  —  Schism — Tenancy  in  Common.  Where  a 
church  is  attached  to  a  certain  religions  body,  but  is  governed  upon  con- 
gregational principles,  and  a  minority  secede  from  the  conference  to 
which  the  church  is  attached,  they  cannot,  although  separately  oi^niced, 
claim  to  be  tenants  iu  common,  with  the  majority,  of  the  church  prop- 
erty, or  to  have  any  right  of  control  thereof.  Landis^s  Appeal,  Tenn. 
xvi.  183. 

19.  Ibid.  —  Adverse  Title.  Where  the  majority,  under  such  circum- 
stances, have  allowed  the  minority  to  use  the  church  building  for  a  great 
number  of  years,  on  alternate  Sal)baths,  such  occupancy  by  the  minority 
is  not  adverse  to  the  majority,  and  will  not  originate  a  title  under  the 
statute  of  limitations.     Ibid. 

20.  IM>t — Incorporation.  Judgment  will  not  be  given  against  trus- 
tees for  the  debt  of  a  church  whi^  is  incorporated.  Sngder  v.  Wileg, 
Tex.  xvii.  604. 

21.  Independent  Chtareh  —  Injunction.  An  injunction  will  not  be 
granted  against  such  incorporated  societies  or  their  officers,  enjoining 
them  from  continuing  a  person  as  rector  who  has  been  deposed  by  the 
proper  ecclesiastical  authority  from  the  ministry,  nor  from  allowing  him 
to  occupy  the  parsonage,  nor  from  using  the  church,  nor  from  paying 
him  from  the  funds  of  the  society  for  his  services  ;  nor  will  an  injnnctiou 
be  granted  against  such  minister  in  the  premises.  Calkins  v.  Cheney, 
111.  T.  206. 

22.  Ibid. —  Ecclesiastical  Persons —  Civil  Corporations.  Such  in- 
corporated societies  are  not  to  be  classified  with  eoclesiastioal  persons, 
but  rather  with  civil  corporations.     Ibid. 

23.  Ibid.  —  No  Ghuivh  Government  —  Comneetion  Severed  with  Au- 
thorities. Where  property  has  been  given  to  a  congregation  of  a  certain 
religious  denomination  in  trust  for  maintaining  the  church  thereon,  and 
where  neither  iu  the  deed  of  conveyance  nor  in  the  charter  of  the  cor- 
poration of  the  congregation  is  there  any  restriction  prescribing  a  con- 
needon  with  any  particular  church  government,  it  is  no  breach  of  trust 
for  a  majority  of  the  congregation  to  sever  their  connection  with  the 
superior  authorities  of  their  church,  provided  it  has  not,  in  so  doing,  de- 
parted from  the  doctrines  and  form  of  worship  for  the  benefit  and  sup- 
port of  which  the  property  was  dedicated.  Sl  Pauls  Church  Cote  ; 
Traxler  v.  Memtig,  Penn.  ii.  C69. 

24.  Lutheran  Church  —  General  Council  —  General  Synod.  A  Lu- 
theran congregation  organized  as  such,  but  without  any  further  decla- 
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ration  of  principles,  before  the  division  in  the  Lutheran  Church,  mu}* 
connect  itself  with  either  the  General  Council  or  General  Synod  without 
ceasing  to  be  distinctively  Lutheran,  and  until  it  has  made  its  choice  may 
apply  its  revenues  to  the  support  of  a  minister  in  union  with  either  body. 
Ehrenfeldt't  Appeal,  Penn.  xiv.  793. 

25.  "  Parish."  In  Pennsylvania  the  term  "  parish  "  has  no  specific 
legal  force,  but  b  used  in  its  general  sense.  Tuigg  v.  Treacey,  Penn. 
xviL  220. 

26.  Parsonage  —  Sale  of  Property  devised  in  IVust — Application  of 
Proceeds.  The  trustees  of  a  church  to  whom  real  property  has  been  de- 
vised for  use  as  a  parsonage  may,  if  the  interest  and  convenience  of  the 
congregation  require,  sell  it,  and  reinvest  the  proceeds  of  the  sale  in 
other  property  to  be  used  as  a  parsonage.  LitteU  v.  Wallace,  Ky.  xiv. 
48  ;  80  Ky.  252. 

27.  Pastor —  Congregation  —  Agency.  There  is  no  snch  agency  aris- 
ing from  the  relation  of  pastor  and  congregation  as  will  authorize  the 
former  to  bind  the  latter  for  expenses  incurred  in  the  course  of  religious 
work  not  immediately  for  the  benefit  of  the  congregation  itself.  JSiigg 
V.  Treacey,  Penn.  xvii.  220. 

28.  Ibid.  —  Bevenues  of  Church.  Tho  right  of  a  pastor  to  the  reve- 
nues of  his  church  derived  from  pew  rents  and  voluntary  ofTerings,  though 
uncertain  in  amount,  and  though  he  has  no  fixed  salary,  is  such  a  right 
of  property  as  the  law  will  recognize.  O'Bara's  Appeal,  Penn.  viii. 
757. 

29.  PttUie  Notice.  Where  an  act  requires  "  public  notice  "  to  be  given 
to  members  of  a  church,  without  stating  tho  manner  of  giving  notice,  a 
notice  from  the  pulpit  on  Sunday  is  a  sufficient  compliance  wiUi  the  act. 
In  re  Pet.  of  Trustees  oftlte  First  Presbyterian  Church,  Penn.  vii.  630. 

80.  Protestant  Episropal  Church  —  Arbitrators  or  Court.  A  board  of 
reference,  appointed  by  a  bishop  of  the  Protestant  Episcopal  Church, 
under  the  canons  of  the  church,  to  determine  a  controversy  between  a 
rector  and  the  wardens  and  vestry  of  a  parish,  is  not  an  arbitration  —  it 
is  an  ecclesiastical  court.     Perry  \.  Wheeler,  Ky.  iii.  368  ;  12  Bush,  541. 

31.  Ibid.  —  Assignment  of  Pews  —  Contract.  The  control  of  church 
oflScials  over  the  pews  of  a  church  of  the  Protestant  Episcopal  denomi- 
nation is  entirely  discretionary  by  virtue  of  ecclesiastical  law  and  the 
usages  and  regulations  of  that  church.  Livingston  v.  Trinity  Church, 
N.  J.  xvii.  632.     State  v.  Trinity  Church,  N.  J.  xvi.  467. 

82.  Ibid.  —  Canons  of  Episcopal  Church  —  Reducing  Rector's  Salary. 
The  vestry  of  a  Protestant  Episcopal  church  are  prohibited  by  the 
canons  of  the  church  from  reducing  the  salary  of  a  rector  against  bis 
will.     Bird  v.  St.  Mark's  Church,  Iowa,  xvii.  525. 

83.  Ibid.  —  English  Law  —  Statutes  and  Rules  of  Church.  The  Eng- 
lish ecclesiastical  law  forms  the  basis  of  the  law  regulating  the  affairs  of 
the  Episcopal  Church  in  this  country,  and  is  in  force,  except  as  modified 
by  statute  and  the  rules  of  the  church.  &ate  v.  Trinity  Church,  N.  J. 
xvi.  467. 

34.  Religious  Society  —  Exptdsion  of  Member  —  Restoration.  Where 
one  has  been  expelled  from  a  religions  society  (incorporated)  for  non- 
performance of  duties,  in  accordance  with  the  rules  and  Constitution 
of  the  society,  he  will  not  be  restored  by  the  courts  upon  grounds  irre- 
spective of  the  grounds  of  bis  expulsion.  Hitter  v.  St.  Aloysius'  Society, 
Ky.  XV.  788. 

85.  Roman  Catholic  Church —  Bishop  —  Binding  Parish.  A  Roman 
Catholic  bishop  cannot  render  the  parish  liable  for  expenditures  for  other 
than  congregational  purposes.      Tui<ig  v.  Treacey,  Penn.  xvii.  220. 

36.  Ibid.  —  Priest  —  Contract.  'Where  a  Roman  Catholic  bishop, 
acting  in  good  faith,  refuses  employment  to  a  priest,  the  latter  cannot  re- 
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cover  from  him  an  amount  equal  to  what  his  salary  would  have  been  had 
be  been  employed,  or  a  reaaaoable  support.  Tuigg  y.  AfcSheehah,  Penn. 
XT.  186. 

87.  3id.  —  Atsumptit.  There  is  no  such  contract  relation  between 
bishop  and  priest  as  will  sustain  an  assumpsit ;  the  relation  of  the  former 
to  the  latter  is  that  of  a  superior  clothed  with  the  appointing  power.    Ibid. 

38.  Ibid.  —  Priest  —  RemovaL  The  removal  by  a  Roman  Catholic 
bishop,  without  trial  or  definite  charges,  of  a  priest  from  his  charge  with- 
out assigning  him  to  another,  though  the  bishop  denied  that  such  removal 
is  by  way  of  punishment,  is  illegal,  and  will  justify  the  intervention  of  a 
court  of  equity.     O*  ffara'i  Appeal,  Penn.  viiL  757. 

89.  JbitL  —  Territorial  LimUt  of  Parish.  The  fact  that  a  parish  in 
the  Soman  Catholic  Church  has  certain  territorial  limits,  and  that  within 
those  limits  a  missionary  work  is  undertaken  without  consulting  the  con- 
gregation, and  is  not  afterwards  adopted  by  the  congregation,  will  not 
authorize  the  parish  priest  to  make  the  congregation  liable  for  the  ex- 
penses of  said  work.     Tuigg  v.  Treacey,  Penn.  xvii.  220. 

40.  Religiout  Purposes — Sunday- School — Fairs.  Sunday-schools 
and  religious  lectures  are  religious  in  character,  and  a  building  erected 
therefor  does  not  lose  its  religions  character  by  its  occasional  use  for 
fiiirs  or  purposes  of  refreshment.  Jn  re  Pet.  of  Trustees  of  the  First 
Presbyterian  Church,  Penn.  vii.  680. 

41.  TVustees — Borrowing  Money  to  Build  Church  —  Evidence.  The 
authority  of  church  trustees  to  borrow  money  to  build  the  church  edifice 
may  be  shown  by  ratification ;  and  when  there  are  no  chnroh  records, 
the  best  evidence  obtainable  may  be  given.  Scott  v.  Methodist  Church, 
Mich.  xvi.  596. 

42.  Ibid.  —  For  Congregation  only.  Where  the  property  of  a  religious 
corporation  is  impressed  with  no  trust,  express  or  imjidied,  for  any  church 
in  general,  nor  for  the  benefit  of  any  peculiar  religious  doctrines  or 
tenets  of  faith  and  practice,  but  is  held  by  trustees  solely  for  the  society 
or  congregation  whose  officers  they  are,  such  ofiicers  are  not  subject  in 
the  discharge  of  their  duties  to  any  ecclesiastical  judicatory.  Calkins  v. 
Cheney,  III.  v.  206. 

43.  Ibid.  —  Authority  to  Eject  Pretended  Trustees.  Trustees  de  facto 
of  a  church  may  rightfully  eject  from  the  church  persons  who  claim  to 
be  its  trustees  and  who  have  taken  possession  of  it,  but  who  are  neither 
trustees  de  facto  nor  de  jure,  and  are  mere  intermeddlers  with  its  tem- 
poralities.    Methodist  Church  v.  Hillery,  Cal.  iii.  760 ;   51  Cal.  155. 

44.  Ibid.  —  Election  —  Due  Notice.  If  the  rules  of  a  church  require 
its  trustees  to  be  elected  on  a  particular  day  in  the  year,  after  notice 
given  on  the  preceding  Sunday  by  the  pastor,  a  board  of  trustees  dected 
on  a  different  day  without  the  notice  are  not  trustees  dejure.    Ibid. 

45.  Ibid.  — Trustees  De  Facto.  If  several  persons  claim  to  be  traatees 
of  a  drarch,  and,  under  such  claim,  enter  into  and  take  possession  of  H, 
and  serve  a  notice  of  dismissal  on  the  pastor,  these  acts  do  not  constitute 
tUem  trustees  de  facto  of  the  church.     Ibid. 

EJECTMENT. 

1.  Abatement  —  Death  of  Defendant.  In  California  the  action  of 
ejectment  does  not  abate  by  the  death  of  the  defendant  pending  the 
acUon,  but  survives,  and  the  representatives  of  the  deceased  may  be  sub- 
sUtnted  in  his  stead.     Barrett  v.  Birge,  Cal.  ii.  8 ;  50  Cal.  655. 

2.  Antwer  —  Equity  —  Account  —  lAen.  An  answer  in  ejectment  is 
defective  which  confesses  the  plaintiff's  title  and  sets  up  facts  constituting 
an  equity,  but  does  not  pray  that  an  account  be  taken,  and  that  the  sum 
due  the  defendant  be  declared  to  be  a  lien  ob  the  land.  Sims  v.  Gray, 
Mo.  v.  504;  66  Mo.  613. 
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3.  Boundary  —  Declarations  of  Deceased  Person.  The  declarations  of 
a  disinterested  person,  since  deceased,  made  before  a  controversy  has 
arisen  in  reference  to  private  boundaries,  are  admissible  evidence.  White- 
hurst  V.  PeUipher,  N.  C.  xv.  756;  87  N.  C.  179. 

4.  Ibid.  —  Sea  (^iff —  Movable  Boundary.  Under  a  deed  granting 
land  bounded  on  one  side  by  the  cliff,  the  grantor  cannot  claim  the  shore 
to  high  water  mark  after  the  cliff  has  been  washed  to  a  greater  extent 
than  the  former  width  of  the  shore,  on  the  ground  that  the  cliff  was  a 
movable  boundary.     East  Hampton  v.  Kirk,  N.  Y.  zii.  808. 

5.  Condemnation  of  Land —  Reversal —  EstopptL  Possession  of  land 
taken  under  color  of  the  proper  proceedings,  without  compensation  made, 
can  be  recovered  upon  the  reversal  of  the  proceeding,  and  mere  delay, 
without  acquiescence  in  the  condemning  party,  will  not  estop  the  owner. 
Bothe  v.  R.  R.  Co.  Ohio,  xii.  281 ;  87  Ohio  St.  147. 

6.  Deed  —  Date  —  EquUable  Title.  'Where  a  purchaser  at  an  ex- 
ecution sale  has  notice  of  a  deed  to  a  third  person,  acknowledged  and 
recorded  after  the  judgment  upon  which  the  sale  takes  place,  but  dated 
prior  thereto,  he  will  not  be  affected  thereby  with  notice  of  an  equitable 
title  in  said  third  person  which  is  not  recited  or  referred  to  in  the  deed. 
McCandless  v.  Blakely,  Penn.  zv.  404. 

7.  Ibid,  —  Loan  —  Payment  —  Possession  of  Third  Person.  Under 
an  absolute  deed  given  to  secure  a  loan,  ejectment  will  not  lie  unless  the 
debt  is  paid,  and  then  recovery  can  be  defeated  by  proving  title  in  a  third 
person.     Parker  v.  Bubble,  Ind.  xii.  332 ;  75  Ind.  58. 

8.  Defence  —  Possession  of  Federal  Officer.  The  fact  that  a  federal 
officer  is  in  possession  of  land  for  the  United  States  is  not  a  sufficient 
defence  to  the  action.     Kiny  v.  La  Grange,  Cal.  xiv.  428 ;    61  Cal.  221. 

9.  Dismissal  as  to  Landlord — Estoppel.  If  the  proceedings  against 
the  landlord  are  dismissed,  he  is  not  estopped  in  any  way.  Altschul  t. 
DoyU,  Cal.  x.  656 ;  55  Cal.  544. 

10.  ^  Executor  —  Deed  by  his  Attorney  in  Fact.  A  deed  by  the 
attorney  in  fact  of  an  executor,  who  has  fixed  the  minimum  price,  which 
price  has  been  received  by  the  executor,  will  give  the  title  to  the  pur- 
chaser, and  the  executor  cannot  maintain  pjectment.  Atkitison  v.  Agrv. 
cultural  and  Manuf.  Co.  Gta,  iv.  86 ;  58  Ga.  227. 

11.  Void  Foreclosure  —  Mortgagee  as  Purchaser.  A  mortgagee  who 
has  purchased  at  a  void  foreclosure  sale  is  not  a  mortgagee  in  possession, 
and  ejectment  will  lie  against  him.     Howell  v.  Leavitt,  N.  Y.  zvii.  797. 

12.  General  Claim  —  Excess  —  Finding.  In  ejectment  under  a  fore- 
closure sale  of  a  farm  for  a  part  held  by  the  defendant  on  which  there 
was  a  quarry,  and  no  request  to  limit  the  recovery  to  save  the  quarry  is 
made,  on  appeal,  a  judgment  for  possession  of  the  whole  farm  will  be 
sustained.     Donovan  v.   Vandermark,  N.  Y.  xiv.  181. 

13.  Heirs — Administrator  declining  —  Action.  Heirs  may  bring 
ejectment  where  an  administrator  empowered  to  take  possession  under 
the  statute  declines  to  commence  the  suit.  Gossage  v.  Mining  Co.  Ner. 
ix.  242;  14Nev.  153. 

14.  Improvements  —  Action  —  Forum  —  Limitation  —  Eviction.  An 
action  for  compensation  for  improvements  made  in  good  faith  upon  the 
land  of  another  must  be  brought  in  the  same  court  in  which  the  eject- 
ment proceedings  were  had,  and  the  action  must  be  brought  by  the 
claimant  before  his  eviction.  Stretch  v.  Malone,  Mo.  vii.  658  ;  69  Mo. 
25. 

15.  Ibid.  —  Pecuniary  Judgment  —  Equitable  At^uttmaU.  In  such 
actions  the  statute  does  not  authorize  an  absolute  judgment  for  a  pecu- 
niary recovery  to  be  rendered  in  favor  of  the  occupying  tenant.  The 
true  construction  is  that  all  equities  involved  in  the  claim  should  be 
adjusted  prior  to  eviction.     Ibid. 
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16.  Jbid.  —  By  Defendant  claiming  Tide  —  Acquiescence.  It  may  be 
shown  in  ejectment  that  the  plaintiff  stood  silent  whilst  defendaat,  under 
claim  of  title,  made  valuable  improvements.  Kirk  v.  Hamilton,  S.  C.  U. 
S.  X.  821 ;  102  U.  S.  68. 

17.  Juritdietion —  Title  and  Postession  of  United  States.  Ejectment 
cannot  be  brought  in  a  state  court,  to  recover  land  of  the  United  States, 
in  the  possession  of  the  officers  of  the  government.  King  v.  La  Grange, 
CaL  zii.  358. 

18.  For  Land  granted  for  Reservoir  —  Failure  to  erect  Hydrant  as 
agreed.  Ejectment  will  not  lie  to  recover  land  granted  to  a  municipal 
corporation  for  a  reservoir  for  a  monej  consideration,  and  that  a  hydrant 
be  put  up  for  the  grantor's  use,  upon  the  failure  to  erect  the  hydrant. 
The  remedy  is  by  suit  for  breach  of  contract.  Newman  v.  Ashe,  Tenn. 
ii.  75 ;  9  Heisk.  380. 

19.  Land  Patent  —  Metes  and  Bounds  —  Subsequent  Patentee.  A 
patent  issued  by  the  commonwealth  for  a  tract  of  land  purporting  to  con- 
vey two  hundred  acres,  but  according  to  the  metes  and  bounds  set  out  in 
the  patent  conveying  three  hundred  acres,  cannot  bo  altered  or  varied 
by  parol  in  favor  of  a  subsequent  purchaser  and  patentee,  to  show  that 
only  two  hundred  acres  were  intended  to  be  conveyed.  Frazier  v. 
Frazier,  Ky.  xvi.  395. 

20.  Landlord  —  As  Defendant  —  Actual  Lease.  In  ejectment  against 
the  person  in  possession,  the  landlord  will  be  permitted  to  defend,  whether 
the  actual  relation  of  lessor  and  lessee  exists  or  not.  Hanks  v.  Price, 
Va.  ix.  61  ;  32  Gratt.  167. 

21.  Landlord  —  Surrendet — Action  against  Tenant.  A  landlord  re- 
ceiving possession  from  a  tenant  pendente  lite  is  subject  to  be  dispossessed 
by  the  writ  of  possession  issued  against  the  tenant  in  an  action  of  eject- 
ment against  the  tenant  to  which  the  landlord  is  not  a  party.  Smith  v. 
Gayle,  Ala.  vu.  231 ;  62  Ala.  446. 

22.  Mesne  Profits —  Verdict  and  Judgment.  A  verdict  and  judgment 
is  conclusive  of  the  right  to  recover  mesne  profits  from  the  date  of  the 
writ.     Stephens  v.  Strosnider,  Penn.  ix.  288. 

23.  Notice  —  Postession.  Where  one  purchases  land  which  he  knows 
to  be  in  the  possession  of  a  person  other  than  the  vendor,  he  is  affected 
with  legal  notice,  and  must  inquire  into  the  title  of  the  possessor.  Bosl 
V.  Setzer,  N.  C.  xvL  405. 

24.  Ibid.  —  Deed.  Notice  of  a  deed  is  notice  of  its  contents  so  far  as 
they  affect  the  transaction  in  the  course  of  which  it  is  acquired.  Mc  Cand- 
less  V.  Makdy,  Peun.  xv.  404. 

25.  Ouster  —  By  Co- Tenant.  A  tenant  in  common  is  ousted  by  a  co- 
tenant  when  the  latter  will  not  suffer  him  to  enter  and  occupy ;  and  he 
can  maintain  ejectment.     Norris  v.  Sullivan,  Conn.  xi.  369 ;  47  Conn. 

26.  3id.  —  Denial  of  Title  —  Purchase  of  Interest  of  Co-Tenant  in 
Common.  A  defence  of  title  under  another  owner,  insisted  upon,  will  be 
a  continuance  of  the  ouster,  though  defendant  had  bought  the  interest  of 
plaintiff's  co-tenant  in  common.    Dodge  v.  Page,  Vt.  iv.  513 ;  49  Vt.  137. 

27.  Parties  —  JF^.  A  wife  is  not  a  party  to  an  action  to  recover 
lands  unless  she  has  a  separate  estate  in  them.  Ins.  Co.  v.  Jones,  U.  S. 
0.  C.  xii.  451. 

28.  Partition  as  Evidence  of  Title  in  Action  between  Parties  thereto. 
As  between  defendants  in  partition,  the  judgment  roll  is  conclusive  of 
title  in  ejectment.     Hancock  v.  Lopez,  Cal.  vii.  776 ;  53  Cal.  362. 

29.  Pica — Easement.  A  plea  which  states  that  the  defendant  in 
ejectment  is  the  owner  of  a  perpetual  right  of  way  over  the  premises  in 
controversy,  by  grant  from  the  owner,  is  a  sufficient  statement  of  the 
nature  and  duration  of  sudi  estate  or  interest  in  the  premises.  Lewis  r. 
R.  5.  O*.  U.  S.  C.  C.  viii  868. 
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80.  Po$*e*sion  —  Action.  Poesession  must  be  had  at  the  commence- 
ment of  the  action.  Shaeffer  t.  Matsun,  Cal.  xiiL  862.  See  Bott  v. 
Setzer.  N.  C.  xtL  405. 

31.  Jbid.  —  Bar  —  Adverse  Claims.  Proof  of  prior  possession  for 
less  time  than  ten  years,  the  statutory  bar,  raises  a  presumption  of  title, 
which  must  be  overcome  by  proof  of  dear  adverse  rights..  WiUon  v. 
Glenn,  Ala.  xi.  800 ;  68  Ala.  883. 

82.  Ibid.  —  Against  One  claiming  Possession.  One  in  the  actual  and 
exdasire  possession  of  real  estate  cannot  maintain  ejectment  against  a 
person  not  in  possession,  but  who  claims  title  thereto.  Oarmichad  t. 
Argard,  Wis.  xii.  639  ;  52  Wis.  607. 

83.  ibid.  — Forcible  Enlrg  and  Detainer —  Parties.  A  judgment  roll 
in  fcM'cible  entry  and  detainer  between  the  parties  from  whom  plaintiff 
and  defendant  claim  is  competent  to  prove  possession.  Mc  Courtney  v. 
Fortune,  Cal.  xii.  107 ;  57  Cal.  617. 

34.  Ibid.  —  Partial  Possession  of  Defendant  to  find  Oil  Wells.  Eject- 
ment can  be  brought  by  one  in  possetsion  against  one  who  is  in  posses- 
sion of  a  portion  of  the  premises  for  the  purpose  of  boring  for  oiL 
Buchanan  v.  Haszard,  Penn.  xi.  108 ;  95  Penn.  St.  24. 

35.  Jbid.  —  Allotment  in  Partition.  An  allotment  in  partition,  pos- 
session being  admitted,  shows  title.  Wright  v.  McCormiek,  N.  C.  ▼. 
216;  77N.  C.  158. 

36.  Preemption  —  Receipt —  Improvements — Adverse  Possession.  In 
ejectment  to  recover  land  awarded  a  preemptor,  who  holds  the  receipt  of 
the  local  land  office,  and  who  has  cultivated  and  improved  a  portion  of 
the  land,  the  defendant  may  show  adverse  poDsession.  Conlan  y.  Quimby, 
Cal.  4  Am.  L.  T.  R.  826. 

87.  Claiming  under  Quitclaims —  Title  from  Com$non  Grantor.  The 
doctrine  that  a  demandant  cannot  recover  when  all  the  deeds  through  or 
'  under  which  he  claims  are  quitclaims,  it  not  appearing  that  any  of  the 
grantors  were  ever  in  possession,  will  not  apply  where  both  sides  claim  to 
hold  under  titles  which  have  descended  from  a  common  grantor.  Wil^ 
v.  Williamson,  Maine,  vi.  76  ;  60  Maine,  71. 

38.  Pes  Adjudicata —  Equitahle  Ejectment.  Ejectment  upon  an  equi- 
table title  is  a  substitute  to  a  bill  in  equity.  Winpenny  t.  Winpenny, 
Penn.  ix.  766. 

39.  Ibid.  —  Tenant —  Landlord  Defending.  A  judgment  against  the 
tenant,  the  landlord  defending,  is  conclusive  against  the  latter.  Altschvl 
V.  Doyle.  Cal.  x.  656  ;  55  Cal.  544. 

40.  Right  of  Way  —  To  Central  Pacific  Railway.  The  Central 
Pacific  Railway  Company  can  maintain  ejectment  for  possession  of  the 
land  over  which  the  right  of  way  was  ^ven  to  it  by  the  Act  of  Congress 
of  July  1,  1862.     R.  R.  Co.  v.  BetUty,  U.  S.  C.  C.  v.  229  ;  15  Saw.  1 18. 

41.  Substitution  of  Plaintiff.  A  new  plaintiff  must  rely  on  the  title 
which  the  first  plaintiff  had  at  the  commencement  of  the  action.  Barrett 
V.  Birge,  Cal.  ii.  8  ;  50  Cal.  656. 

42.  Service  upon  Tenant  in  Possession  after  Expiration  of  Term. 
The  writ  should  be  served  on  the  person  in  possession  rather  than  on  the 
one  claiming  title.  Service  on  a  tenant  whose  lease  has  expired  but  who 
still  holds  possession  is  good.  Losee  v.  McFarland,  Penn.  vi.  283 ;  86 
Penn.  St.  38. 

48.  TUU — Form  of  Action —  Tretpass  to  try  Title.  An  action  in- 
volving the  determination  of  tho  tide  to  land  is,  in  effect,  whatever  its 
form,  an  action  of  trespass  to  try  title.  English  v.  HiUckint,  Tex.  xriL 
603. 

44.  Ibid.  —  Ancestor's  Color  of  Title.  In  ejectment,  evidasoe  tending 
to  show  that  plaintiff's  ancestor  was  in  possession  under  color  of  title  at 
the  time  of  his  death  is  sufficient  in  favor  of  the  heir  as  against  a  party 
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who  asserts  no  right  in  the  premises.     Sherin  t.  Larton,  MiniT.  ziii.  179 ; 
28  Minn.  523. 

45.  Jbid.  —  Defendant  Intemt — Judicial  Sale.  In  ejectment  by  a 
porchuer  at  execution  sale,  he  must  show  that  the  defendant  in  execution 
had  some  interest  or  estate  in  the  lands  sold,  on  which  the  judgment 
oould  operate.     Mtndon  v.  WAitt,  Ala.  ii.  125  ;  52  Ala.  557. 

46.  Ibid.  —  Ettoppel —  Before  and  after  Pouestion  of  Tenemt.  While 
a  tenant  is  in  possession  of  the  demised  premises,  he  is  estopped  from 
denying  his  landlord's  title ;  bnt  the  estoppel  ceases  at  once  he  surrenders 
the  possession.  The  rule  is  applicable  to  one  coming  into  possession  by 
consent  of  the  tenant.     Bertram  v.  Cook,  Mich.  xi.  1 62  ;  44  Mich.  896. 

47.  Ibid.  —  In  pai$.  An  estoppel  in  pais  will  not  be  admitted  to 
overthrow  the  legal  title.    Shaw  v.  Chambers,  Mich.  xiv.  50 ;  48  Mich.  355. 

48.  Ibid.  —  Money  Judgment  —  Service  by  PublieaCion.  A  complaint 
for  a  money  judgment  served  by  pablication  npon  a  non-resident,  who 
did  not  I4>pettr,  uo  attachment  issuing,  is  void  as  to  him,  and  has  no  re- 
lation to  the  title  to  real  estate.     McKinney  v.  CoUint,  N.  Y.  xiv.  26. 

49.  Ibid,  —  Outttanding  Title.  Where  the  defendant  sets  up  an 
ontstandiug  title  in  defence,  the  plaiutiiT  cannot  defeat  that  title  by  rely- 
ing on  the  defendant's  color  of  title,  possession,  and  payment  of  taxes, 
Qoder  the  statute  of  limitations.     Holbrook  v.  Debo,  III.  ix.  642. 

50.  Ibid.  —  Po$seuion  or  Receipt  of  Rent  before  JESeietion.  Actnal 
possession,  or  receipt  of  rent  by  plaintiffo  prior  to  eviction  is  primd  facie 
evidence  of  title,  on  which  recovery  can  be  had  against  a  naked  tres- 
passer.    Bitrt  V.  Panjand,  S.  C.  U.  S.  viiL  66  ;  99  U.  S.  180. 

51.  Ibid.  —  Preemptive  Title.  Where  in  ejectment  the  plaintiff  shows 
a  series  of  conveyances  from  persons  in  possession  as  owners,  running 
back  a  considerable  time,  the  law  raises  a  presumption  in  bis  favor,  un- 
less the  defendant  claims  under  some  one  in  a  position  to  disturb  the  pre* 
sumption.     Steinhauser  v.  Kuhn,  Mich.  xvi.  80. 

52.  Ibid.  —  Primd  Facte  Right —  Common  Source  of  Title.  Where 
the  parties  clidm  through  a  common  source  of  title,  it  is  snfSoient  for  the 
plaintiff  to  deduce  his  title  from  such  source ;  and  the  fact  of  possession 
in  himself,  and  in  such  common  grantor  as  owner,  establishes  a  primd 
facie  right  of  action.     Miller  v.  Hardin,  Mo.  iii.  704 ;  64  Mo.  545. 

53.  Jbid.  — Judicial  Sale.  A  primd  fade  case  is  made  out  by  the 
plaintiff  against  the  defendant  in  execation  by  showing  the  judgment  o£ 
a  competent  court,  execution  thereon,  and  the  sberiff^s  deed.  Bamk  v. 
Raynor,  Cal.  xiv.  327. 

64.  Ibid.  —  Purchater  at  Sheriff' $  Sale — Defendant  disputing  Title. 
The  general  rule  is  that  the  purchaser  at  a  sheriff's  sale  oomes  into 
exactfy  such  estate  as  the  debtor  had ;  and  when  the  debtor  is  sued  in 
ejectment,  by  the  purchaser  under  the  execution,  to  recover  possession, 
he  cannot  dispute  the  plaintiff's  title.  Gould  v.  Bendrickton,  111.  xi. 
259  ;  96  IlL  599. 

65.  Ibid  —  Sheriffs  Deed —  Suit  by  Grantor  of  Purchaser.  A  pur- 
chaser at  sherifi's  sale,  only,  can  sue  in  ejectment  Hunt  v.  Mann,  Mass. 
xiii.  368 ;  132  Mass.  53. 

56.  Ibid.  —  Tacking  Possession  —  Fraud  Defendant  in  ejectment 
cannot  tack  the  possession  of  a  grantor  whose  possession  originated  in 
frand  of  the  true  owner  to  his  own  possession.  Farrow  v.  Biuilock,  Ga. 
ix.  439 ;  63  Ga.  360. 

57.  United  States  —  Agents.  When  it  becomes  apparent  by  the  plead- 
mgs,  or  the  proofs,  that  the  possession  assailed  is  the  possession  of  the 
government  by  its  agents,  the  jurisdiction  of  the  court  ought  to  oease. 
Oarr  t.  U.  S.,  S.  C.  U.  S.  viiL  518 ;  98  U.  a  483. 

58.  Waste  —  Reversioner.  Ejectment  will  not  lie  by  the  reversioner 
against  the  tenant  for  waste;  he  must  enjoin  or  sue  for  damages. 
Robinson  v.  £ime,  N.  Y.  iv.  481 ;  70  N.  Y.  147. 
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BLBCTION. 

1.  Oreditor  electing  between  Two  Funds —  One  Fund  DoubtfuL  The 
doctrine  of  election  of  two  funds  does  not  apply  except  where  both  are 
equally  accessible  to  the  creditor.     Plant  v.  Gunn,  U.  8.  C.  C.  ziL  194. 

2.  Failure  to  Perform  —  Payment  of  Money.  Where  the  agreement  is 
in  the  alternative  to  do  some  particular  thing,  or  pay  a  given  sum  of 
money,  the  failing  party  must  be  held  to  have  elected  to  pay  the  money. 
R.  R.  Co.  V.  Reichert,  Md.  xiii.  763 ;  58  Md.  261. 

S.  Forfeiture.  Where  a  ptarty  has  a  right  of  elecdon  arising  upon  a 
breach  of  condition  in  tlie  nature  of  a  forfeiture,  he  is  bound  to  elect 
promptly,  and  cannot  delay  in  order  to  speculate  on  contingencies  which 
may  happen  in  the  mean  time.  Montgomery  v.  Int.  Co.  Ky.  vi.  861 ;  14 
Bush,  51. 

4.  Plurality  of  Rights  —  Intention  of  Grantor.  Where  there  is  a 
plurality  of  rights,  and  the  party  from  whom  one  is  derived  clearly 
mtended  that  both  shall  not  be  enjoyed,  the  doctrine  of  election  will  be 
enforced.     Sigmon  v.  Havm,  N.  C.  xvi.  580. 

ELECTIONS. 

1.  Ballot  —  Sufficiency.  A  ballot  which  reasonably  expresses  the 
voter's  intention  will  not  be  controlled  upon  technical  or  formal  grounds. 
Haioet  V.  Miller,  Iowa,  xii.  176 ;  56  Iowa,  895. 

2.  Ibid.  —  Petckage  breaking  —  Outtody  of  Court.  The  accidental 
breaking  of  the  seal  and  loosening  of  the  string  on  a  package  of  ballots 
whUe  in  the  custody  of  the  court,  pending  a  contest,  will  not  discredit  the 
ballots  therein.     Coffee  t.  Edmunds,  Cal.  xii.  359  ;  58  Cal.  321. 

8.  Ibid.  —  Cancellation  of  Erasure  —  Finding.  The  finding  of  the 
court  upon  the  question  of  the  cancellation  of  an  erasure  upon  a  ballot 
is  conclusive.     Ibid. 

4.  Rnd.  —  Canvass.  As  between  the  ballots  cast  at  an  election,  and 
a  canvass  of  those  ballots  by  the  election  officers,  the  former  are  the 
primary,  the  controlling  evidence.  Hudson  v.  Solomon,  Kan.  vL  285 ; 
19  Kan.  177. 

5.  3id.  —  Preservation  of  Ballots.  In  order  to  continue  the  ballots 
controlling  as  evidence,  it  must  appear  that  they  have  been  preserved  in 
the  manner  and  by  the  officers  prescribed  in  the  statute,  and  that  while 
in  snch  custody  they  have  not  been  so  exposed  to  the  reach  of  unauthor- 
ized persons  as  to  afford  a  reasonable  probability  of  their  having  been 
changed  or  tampered  with.     Ibid. 

6.  Ibid.  —  Contest.  The  ballots  cast  at  an  election,  if  shown  to  have 
been  carefully  kept,  may  be  resorted  to  in  a  contest.  Newton  v.  Newell, 
Minn.  x.  467 ;  26  Minn.  520. 

7.  Ibid.  —  Designation  of  Clerk  of  Circuit  Court.  The  words  "  circuit 
clerk,"  on  a  ballot,  signify  clerk  of  the  circuit  court.  Applegate  v.  Eagan, 
Mo.  xii.  245;  74  Mo.  258. 

8.  Ibid.  —  Identity  of  Candidate  —  Idem  Sonans.  If  for  a  certain 
office  there  is  but  one  person  running  of  a  given  name,  e.  g.,  Frank  E. 
Newell,  a  ballot  for  "  Newell  "  simply,  without  any  Christian  name  or 
initial,  sliould  be  counted  for  him ;  and  so  should  a  ballot  for  Frank 
Newell,  or  F.  E.  Newell,  or  F.  Newell.  And  if,  to  designate  the  person 
voted  for,  letters  are  used  which  do  not  properly  spell  his  name,  but  do 
spell  a  name  which  is  idem  sonans,  the  ballot  should  be  counted  in  his 
&ror.    Newton  v.  Newell,  Minn.  x.  467 ;  26  Minn.  520. 

9.  Rid.  — Intention  as  to  Name  —  Too  Many  Names.  Intention  as  to 
name  must  be  manifest ;  and  if  a  ticket  contains  more  names  than  there 
are  parties  to  be  elected,  it  is  void.     Clark  v.  Robinson,  111.  vL  520. 

10.  Ibid.  —  Interference.    Where  ballots  have  been  meddled  with. 
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other  eyMence  of  election  will  control.    Kingtry  v.  Berry,  IlL  ix.  818 ; 
94  111.  615. 

11.  Ibid.  —  WheU  constitutet  a  Pertonal  Delivery  of  Vote.  It  is  a  per- 
sonal delivery  if,  being  sick,  a  person  hands  his  ballot  to  another  person  to 
give  it  to  the  jadges,  such  vote  never  being  out  of  the  judges'  sight  from 
the  time  it  left  the  voter's  hand  until  received  by  them.  Clark  v.  Robin. 
tm.  III.  Ti.  520. 

12.  Snd.  —  Refection  of  Ballot  by  Judges.  A  vote  cannot  be  de- 
stroyed by  the  judges  of  election  for  being  folded  together  with  an  un- 
numbered ballot,  and  such  an  one,  though  destroyed,  must  be  counted,  if 
it  is  known  who  it  is  for.     Ibid. 

13.  Ibid.  —  Safe-Keeping  of  Boxes  —  Jury.  The  jury  must  find 
whether  the  ballot  boxes  were  securely  kept.  People  v.  Kessel,  N.  Y. 
X.  216;  21  Hun,  279. 

14.  Boundaries  ofBleetion  District  —  Knowledge  of  Voter.  The  fact 
that  persons  believe  themselves  to  be  in  a  township,  and  act,  and  are 
taxed  accordingly,  does  not  constitute  them  citizens  of  that  township,  if 
the  contrary  is  the  fact,  they  being  outside  the  boundary.  C&mc  v. 
Robinson,  III.  vi.  520. 

15.  Ibid.  —  Presumption.  An  established  boundary  will  be  presumed 
to  exist  until  proved  to  be  changed.     Ibid. 

16.  Bribery — Inducements  to  Voters  —  Promise  to  accept  but  Part  of 
Salary.  An  ofier  by  a  candidate  for  a  public  o£Rce  to  accept  for  his 
own  use  less  than  the  legal  fees  attached  to  the  office,  made  for  the  pur- 
pose of  influencing  votes  at  an  election  therefor,  will  invalidate  his  title 
to  the  oflSce  so  secured.  State  v.  Collier,  Mo.  viii.  112.  Carothers  v. 
Russell,  Iowa,  x.  15. 

1 7.  Canvass  —  Canvassers  of  Election  Returns  —  Judicial  Power. 
The  duties  of  canvassers  of  returns  of  an  election  are  purely  ministerial ; 
they  are  without  official  discretion.  State  v.  Garesche,  Mo.  v.  436 ;  65 
Mo.  480. 

18.  Rnd.  —  Consolidating  Returns  —  Iniimction.  The  Act  of  1874, 
m  respect  to  the  duties  of  commissioners  who  consolidate  the  returns  of 
elections,  is  directory;  and  for  their  failure  to  discharge  the  duty  a 
candidate  can  contest.  An  injunction  against  the  commissioners  will 
not  be  given.     Kemp  v.  Ventulett,  Gtt.  iii.  680 ;  58  Gra.  419. 

19.  Change  of  Voting  Place  —  Material  Change.  The  changing  of  a 
voting  place  on  the  day  of  election  is  an  irregularity,  but  unless  the  ir- 
regularity be  of  such  a  character  as  to  change  the  result  it  is  cured  by 
the  fact  of  good  faith  in  making  the  change.  Farrington  v.  Thmer, 
Mich.  xvii.  721. 

20.  Ounce  of  New  Section  Officers —  Two  Meetings  —  Potting  Hour. 
Where  there  is  a  default  in  the  attendance  of  election  officers,  the  seleo- 
tion  of  other  officers  before  the  polling  hour  is  premature  ;  and  of  two 
meetings  to  choose  such  officers  that  which  is  nearer  the  hour  of  opening 
the  polls  is  to  be  sustained.  Kirkpatrick  v.  Vickers,  Kan.  xi.  392 ;  24 
Kan.  314. 

21.  Contest —  In  County  Court  —  Decree  —  Proofs.  A  contest  in  the 
county  court  is  in  equity,  and  the  proofs  must  supfiort  the  decree.  Kin- 
gery  v.  Berry,  HI.  ix.  813  ;  94  111.  515. 

22.  Ibid. — Officers  of  Municipal  Corporation  —  Jurisdiction  of  Muni- 
eipal  Body.'  A  municipal  charter  which  declares  that  a  city  council 
"  shall  be  the  judges  of  the  elections,  returns,  and  qualifications  of  its 
own  members,  subject,  however,  to  the  review  of  any  court  of  competent 
jarisdiction,"  does  not  give  to  that  body  exclusive  jurisdiction.  People 
T.  Hall,  N.  Y.  ix.  479. 

28.  Ibid.  —  Statute.  The  right  to  contest  an  election  is  purely  statu- 
tory.    Qark  v.  Jack,  Ala.  viiL  584. 


Digitized  byLjOOQlC 


312  ELECTIONS. 

24.  Fedtral  Svptrviton  —  Aberoation  with  Panon  atteHding  OiUztn 
proposing  to  Register  —  Arrest  and  RemovaL  A  federal  supervisor  of 
eleotions  can  arrest  and  reniove  from  the  registering  room  a  person  wfao 
comes  to  the  room  with  a  citizen  proposing  to  register,  upon  such  person 
&lliug  into  an  altercation  with  him  either  in  words  or  acts,  about  the 
right  of  such  citizen  to  register.  Ex  parte  Geitler,  U.  S.  C.  C.  z. 
681. 

25.  Jbid.  —  Violent  Words  and  Acts  of  Supervisor  and  Person  attend- 
ing  Oitixen  —  Justification  of  Supervisor.  If  the  supervisor  and  the 
person  attending  the  dtisen  use  violent  and  offensive  language  to  each 
other  in  such  altercation,  and  come  to  violent  acts,  such  person  must  be 
considered  as  an  "outsider,"  whilst  the  officer  must  be  held  to  be  in 

•  the  performance  of  his  duty,  and  any  infirmity  of  temper  be  may  have 

must  be  taken  into  consideration  in  examining  his  conduct.     Jbid. 

26.  Ibid.  —  Election  Officers.  A  supervisor  of  elections  is  an  officer 
of  an  election,  within  the  meaning  of  the  Revised  Statutes.  O.  &  v. 
Fisher,  U.  S.  C.  C.  xii.  483. 

27.  Ibid.  —  Regular  Political  Organitation,  The  political  organiza- 
tion which  will  be  recognized  in  the  appointment  of  supervisors  is  that 
whieli  the  last  state  convention  received  as  the  regular  body.  In  re  Ap- 
pointment of  Supervisors,  U.  S.  C.  C.  xii.  518. 

28.  Ibid.  —  Removal  —  Instructions.  The  circuit  court  will  not  re- 
move a  chief  supervisor  of  elections  for  issuing  instructions  which  are  the 
sanoe  as  those  previously  issued,  and  shown  to  have  been  approved  by 
the  district  attorney  and  circuit  judge.     In  re  Walsh,  U.  S-  C.  C.  z.  549. 

29.  Ibid.  —  Retaining  Naturalixation  Papers.  Instructions  to  the 
supervisors  to  take  from  a  person  who  asks  to  be  registered  as  a  voter 
his  certificate  of  naturalization  are  unauthorized  by  the  statute.     Jbid. 

30.  Fraud  —  Illegal  Voting  —  Rejecting  Vote  on  Contest.  On  the  con- 
test of  an  electiou  for  the  removal  of  a  county  seat,  where  it  is  shown 
that  the  judge  and  clerk  of  election  acted  fraudulently  in  receiving  and 
recording  the  votes,  so  that  the  poll-books  and  returns  showed  heavy 
frauds  practised,  the  court  may  reject  the  poll-books  and  returns  and 
throw  out  the  vote.     Supervisors  v.  Davis,  111.  1  Am.  L.  T.  R.  461. 

31.  Jbid.  —Inducements  to  Locate  County  Seat.  Inducements  offered 
by  one  town  over  another  to  secure  the  placing  there  of  the  county  seat 
will  not  invalidate,  because  of  fraud,  an  election  held  to  determine  the 
locality  of  the  county  seat.  State  v.  Etling,  Kan.  zv.  367 ;  29  Kan. 
397.     See  Supervisors  v.  Dcwis,  111.  1  Am.  L.  T.  E.  461. 

32.  Ibid.  —  Keeping  Polls  open  until  JUidnig/U.  A  regulation  of  a  com- 
mon council  which  has  the  direction  of  city  elections  to  keep  the  polls 
open  until  midnight  at  a  town  election,  the  general  election  officers  of 
the  state  having  the  discretion  to  keep  the  po\U  open  to  that  hour,  in 
the  absence  of  fraud,  will  not  invalidate  the  election.  Supervisors  y. 
Ihvis,  111.  1  Am.  L.  T.  R.  461. 

33.  Ibid.  —  Precinct  thrown  out  —  Benefit  of  Vote  —  Proof.  Fraud 
being  shown,  the  entire  vote  of  a  precinct  may  be  thrown  out;  but,  to 
protect  the  right  of  each  ciUzen,  each  candidate  may  have  the  benefit  of 
every  legal  vote  with  this  proviso,  that  in  every  such  case  the  party 
claiming  the  vote  must  prove  affirmatively  the  entire  qualification  of  the 
voter.     Conumg  v.  Carpenter,  Penn.  ziii.  282 ;  11  W.  N.  C.  No.  10. 

84.  Ibid. — Other  Precincts.  Each  precinct  must  stand  or  fall  by  the 
evidence  produced  concerning  it,  and  no  one  case  can  be  made  a  pre- 
cedent for  any  other.     Ibid 

85.  Mandamus —  To  Compel  EUetion.  Mandamus  is  the  proper  rem- 
edy to  compel  a  municipal  council  to  hold  an  election  provided  for  by 
Statute.     Council  of  Glencoe  v.  People,  111.  i.  414 ;  78  111.  382. 

86.  Ibid.  —  Service  of  Writ.    Service  of  a  peremptory  writ  must,  in 
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sack  case,  be  made  apoo  those  eomposiog  the  cooncU  at  the  time  of  the 
service.  But  a  mere  summons  may  be  served  npon  the  president  of  the 
council ;  and  sach  servioe  will  be  sufficient.     Ibid. 

37.  Ibid.  —  Heturn.  And  if  service  be  made  by  a  special  depaty,  the 
sheriff's  name  need  not  be  stated  in  the  return.     Ibid. 

38.  Ibid.  —  To  Count  Vote  —  Power  of  Circuit  Court  to  dttermine 
Vote  to  be  counted —  Performance  of  Duty.  A  circuit  court,  in  a  pro- 
ceeding by  mandamus  to  compel  the  canvassing  officers  to  count  the  true 
vote  certified  by  the  judges  and  clerks  of  election,  may  determine  which 
is  the  vote  so  certified.  Performance  of  such  duties  may  be  compelled 
by  mandamus.     State  v.  Gareteiie,  Mo.  v.  4S6  ;  65  Mo.  480. 

39.  Begittrji  Lawt  —  Election  to  Change  County  Seat.  The  general 
registry  laws  of  the  state  are  not  applicable  to  an  election  to  change  a 
county  seat.     Supervisors  v.  Davis,  111.  1  Am.  L.  T.  R.  461. 

40.  £etttmi  misting  —  Extrinsic  Evidence.  In  default  of  legal  eleo- 
tion  returns  extrinsic  evidence  will  be  received  to  ascertain  the  just 
result.    McKnight  v.  Pagan.  La.  xii.  657 ;  88  La.  An.  53. 

41.  Validity  —  Deposit  of  Batlots.  A  vote  taken  in  promiscuous 
meeting  of  those  who  are  voters  and  those  who  are  not,  by  taking  the 
baUot  in  a  hat  passed  around  through  the  assemblage,  is  not  a  valid 
election.     State  v.  Harris,  Vt.  iz.  324 ;  52  Yt.  216 

42.  Ilnd.  —  To  Change  County  Seat  —  Inducement  —  Subscriptions 
authorized.  An  election  to  change  a  county  seat  will  not  be  declared 
void  because  the  statute  anthoristed  the  raising  of  funds  by  the  city  and 
individuals  for  public  buildings  as  an  inducement  to  vote.  This  clause 
may  be  disr^arded.     Supervisors  v.  Davis,  111.  1  Am.  L.  T.  R.  46L 

43.  Ibid,  —  Excess  of  Names.  Under  §  19  of  the  election  law,  when- 
ever an  excess  of  names  exists  upon  a  ballot,  the  ballot  is  pro  tanto  void, 
and  cannot  be  counted.     Newlon  v.  Newell,  Minn.  x.  467 ;  26  Minn.  520. 

44.  IbicL  —  Good  Faith  of  Officers  —  Presumption.  It  will  be  pre- 
sumed that  the  officers  of  an  election  have  acted  in  good  faith.  McKnight 
v.  Pagan,  La.  xii.  657 ;  33  La.  An.  53. 

45.  Ibid.  —  Immaterial  Irregularities.  Mere  irregularities  whidi  do 
not  deprive  voters  of  their  ballots,  nor  change  the  result  of  the  election, 
will  not  vitiate  it.     Hodge  v.  Linn,  111.  xii.  558  ;  100  III.  397. 

46.  Ibid.  —  Judicial  inquiry.  The  courts  have  authority  to  determine 
the  validity  of  elections.  McKnight  v.  Pagan,  La.  xii.  657  ;  S3  La.  An. 
53. 

47.  Ibid.  —  Local  Residence  —  Constitutional  Right.  Where  local 
laws  restricted  the  right  to  vote  to  those  who  had  a  certain  residence, 
though  some  legal  voters  were  deprived  of  their  constitutional  right  of 
suffrage,  an  election  will  not  thereby  be  made  void.  Supervisors  v. 
Davit,  111.  1  Am.  L.  T.  B.  461. 

48.  Ibid.  —  Mofority  Ckmdidat*  ineligible  —  Minority  Candidate — 
Notice.  The  fact  that  a  candidate  for  an  office  at  a  popular  election, 
and  who  received  a  majority  of  the  votes  cast,  is  ineligible  for  such 
office,  is  not  a  sufficient  reason  for  declaring  his  election  void,  and  piXH 
nonnoing  in  favor  of  the  minority  candidate;  unless  the  fact  of  his 
ineligibility  was  so  clearly  brought  to  the  notice  of  such  voters  that  it 
would  justify  the  inference  that,  they  desired  in  casting  their  votes  to 
throw  them  away.     In  re  Bamum,  Minn.  xi.  844. 

49.  Ibid.  —  Failure  to  elect — Continuance  in  Office.  Where  neither 
candidate  is  declared  elected  by  the  proper  authorities,  and  no  determi- 
nation is  made  by  proper  legal  proceedings  as  to  who  was  elected,  the 
election  must  be  treated  as  a  failure  as  to  both,  and  an  aldemum  in  office 
continues  to  be  such.     People  v.  Crittty,  N.  Y.  xvL  809. 

50.  Ibid.  —  Sojne  Qualified  Voters  not  allowed  to  Vote  —  Bemedy. 
The  refusal  of  election  officers  to  receive  votes  from  some  qualified 
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voters  will  not  invalidate  an  election ;  the  voter  has  his  remedy  against 
the  officers.     Supervitort  y.  Demit,  111.  1  Am.  L.  T.  R.  461. 

51.  Ibid.  —  When  Lawful  at  to  Third  Pertont.  Semble,  that  an  elec- 
tion held  according  to  the  form  of  law  and  bj  the  authority  designated 
by  statute,  is,  as  to  third  persons,  legal  and  valid,  even  when  directly 
called  in  question.  Way  man  v.  Oommonioealth,  Ky.  vii.  588;  14  Bush, 
466. 

62.  Ibid.  —  Vacancy  —  Void  Votet.  A  speciul  election  to  fill  a  vacancy 
in  the  office  of  alderman  can  only  be  held  by  order  of  the  common  ooun- 
cil.  Votes  cast  for  such  office  at  a  general  election,  without  such  order, 
are  void.     People  v.  Crissey,  N.  Y.  xvi.  809. 

63.  Voter  —  Domicil —  County  Infirmary.  An  inmate  of  a  county 
infirmary  situated  in  a  township  other  than  that  in  which  Ke  had  a  resi- 
dence, may  have  and  carry  out  the  intention  of  making  his  domicil  as 
of  the  place  of  the  infirmary,  and  become  a  voter  there.  Sturgeon  v. 
KorU,  Ohio,  viii.  629 ;  34  Ohio  St.  526. 

<54.  Ibid.  —  Identity  of  Name  and  Voter.  Identity  of  name  is  pre- 
sumptive evidence  of  identity  of  person ;  and  if  a  name  is  not  spelled 
correctly  on  the  poll-books,  it  will  make  no  difference  if  the  person  can 
be  known  by  the  name  as  it  appears.      Clark  v.  Robinton,  HI.  vi.  520. 

55.  Ibid.  —  Inmates  of  Poor-Houte  not  Retidentt.  Residence  must  be 
gaiued  by  act  of  free  volition,  and  paupers  in  poor-house,  being  under 
the  hand  of  law,  cannot  exercise  such  volition.    Ibid. 

66.  Ibid.  —  Idiott  and  Lunatict  —  Who  are.  Idiots  and  lunatics  are 
not  entitled  to  vote,  but  a  person  who  "  bath  a  glimmering  of  reason  " 
is  not  an  idiot  or  lunatic     Ibid. 

57.  Ibid.  — Presumption  of  Legality  of  Vote.  A  vote  deposited  in  the 
ballot-box  will  be  presumed  to  be  legal  until  proved  otherwise.     Itid. 

68.  Ibid.  —  Naturalization  —  Intention  to  become  Citizen.  A  mere 
declaration  of  intention  to  become  a  citizen  does  not  entitle  an  alien  to  a 
vote.    Rid. 

69.  Ibid.  —  Certificate  of  Naturalization  —  Identity.  A  certificate  of 
naturalization  is  conclusive  as  to  the  facts  therein  stated,  but  the  identity 
of  the  person  named  therein  may  be  attacked.  Convtay  v.  Carpenter, 
Penn.  xiii.  282  ;  11  W.  N.  C.  No.  10. 

60.  Und.  —  Qualification  —  Attettment.  Although  a  voter  appear  to 
be  non-assessed,  the  court  will  not  reject  his  vote  for  that  cause  alone, 
for  the  presumption  is  that  the  officers  of  election  did  their  duty,  and 
neglect  of  duty  by  them,  when  alleged,  must  be  proved.     Ibid. 

61.  Ibid.  —  Tax  paid.  A  mercantile  tax  is  not  a  state  or  county 
tax  which  will  enable  the  voter  to  vote  thereon.    Ibid. 

EMINBNT  DOMAIN. 

1.  Abandonment— Damages  awarded.  Where  lands  have  been  con- 
demned to  the  use  of  a  railroad  company,  and  the  value  has  been  fixed  by 
a  verdict,  the  company  cannot  abandon  the  proceedings ;  the  owner  is 
entitled  to  judgment  on  the  verdict,  and  to  execution  thereon.  Dralh 
V.  R.  R.  Co.  Neb.  xvii.  692.  See  Beale  v.  R.  R.  Co.  Penn.  vi.  699  ;  86 
Penn  St  609. 

2.  Absolute  Estate  —  Legislative  Determination.  The  state  in  eminent 
domain  can  take  the  property  condemned  or  donated  in  fee  simple  where 
there  is  no  further  restriction  on  the  exercise  of  the  right  than  that  due 
compensation  shall  be  made,  and  the  determination  of  the  estate  to  be 
taken  is  in  the  legislature  exclusively.  Malone  v.  Toledo,  Ohio,  viiL  726 ; 
84  Ohio  St  641. 

3.  Award —  TiUe  to  Right  of  Way —  Cause  of  Action.  In  proceed- 
ings to  condemn  land,  the  award  simply  fixes  the  price  at  which  the 
company  may  take  the  right  of  way.    Title  to  the  right  of  way  does  not 


Digitized  byLjOOQlC 


EMINENT  DOMAIN.  815 

pass  untQ  payment.  The  award  itself  does  not  constitute  a  caase  of 
action  agaiust  the  company  until  accepted  by  it.  Dimmiek  v.  S.  R.  Co. 
Iowa,ziv.  144;  58  Iowa,  637. 

4.  Compentaiion  —  For  Street  —  F%en  due.  When  the  ratification  of 
an  assessment  of  damages  of  the  land-owner  yests  in  the  city  a  right,  at 
its  will,  to  enter  upon  the  land  and  possess  it  as  a  street,  that  constitutes 
a  taking,  and  provision  must  be  made  for  the  payment  of  soch  damages 
within  a  reasonable  time.     Fink  v.  Newark,  N.  J.  vi.  600 ;  1 1  Vroom,  1 1. 

5.  Jbid.  —  Bond  of  Railroad.  The  legislutare  has  no  power  to  de- 
clare that  a  bond  given  by  a  railroad  corporation  at  the  commencement 
of  condemnation  proceedings  shall  constitute  just  compensation  for  the 
taking  of  property  for  public  uses  by  such  corporation.  VMac  r.  R.  R. 
Co.  Cal.  vL  648;  63  Cal.  208. 

6.  Ibtd.  —  Corporation  taking  Land  Insolvent  —  Injunction.  When 
a  land-owner,  whose  land  has  been  condemned  for  the  use  of  a  rulroad, 
has  exhausted  his  statutory  remedies,  the  road  condemning  the  land 
being  insolvent,  he  is  entitled  to  payment  of  the  amount  awarded  as 
damages  or  compensation,  or,  in  default  thereof,  to  an  order  restraining 
the  company  from  operating  its  road  on  the  land  in  question.  Provolt  v. 
R.  R.  Co.  Mo.  viii.  241  ;  69  Mo.  633.     See  Caro  v.  R.  R.  Co.  ix.  755. 

7.  Ibid.  —  Municipal  Corporation.  A  municipal  corporation  need  not 
make  compensation  for  lands  appropriated  before  the  appropriation. 
Loweree  v.  Newark,  N.  J.  i.  372  ;  38  N.  J.  151. 

8.  Ibid,  —  Payment  or  Surrender.  Where  land  has  been  taken  by 
a  railroad  company  under  its  charter  or  a  general  statute,  and  valuable 
improvements  have  been  put  upon  it,  a  court  of  equity  will  require  the 
company  to  pay  the  value  of  the  land  without  the  improvements  in  a 
reasonable  time,  or  that  possession  of  the  land  be  surrendered.  Austin 
V.  R.  R.  Co.  U.  S.  C.  C.  xvi.  648. 

9.  IbieL  —  Payment  or  Tender.  Upon  payment  or  tender,  only,  of  the 
amount  assessed  for  a  public  improvement,  does  the  title  vest.  Norris  v. 
Baltimore,  Md.  iiL  268  ;  44  Md.  598. 

10.  Ibid.  —  Mere  Right  to  Recover  Damages.  A  statute  empowering  a 
railroad  company  to  take  land  without  payment  therefor,  and  leaving 
only  a  mere  right  to  recover  damages,  is  unconstitutional.  Austin  v. 
R.  R.  Co.  U.  S.  C.  C.  xvi.  548. 

11.  Ibid.  —  Security  only.  When  land  is  sought  to  be  taken  for  a 
public  use  by  a  private  corporation  under  proceedings  in  the  exercise  of 
the  right  of  eminent  domain,  the  court  has  no  power  to  make  a  prelimi- 
nary order  placing  the  corporation  in  possession  of  the  land  during  the 
pendency  of  the  proceedings  upon  giving  security  to  pay  damages ;  nor 
has  the  legislature  any  power  to  confer  such  authority.  Sanborn  v. 
Belden,  Cal.  iiL  622 ;  61  Cal.  266. 

12.  Ibid.  —  Tender  —  Entry.  It  was  not  the  intention  of  the  legis- 
lature in  enacting  the  General  Statutes,  that  the  assessment  of  damages 
and  the  tender  provided  for  in  ch.  132  should  precede  the  entry  upon 
and  injury  to  lands  tlierein  authorized  to  be  taken  for  a  public  use.  Orr 
T.  Quimby,  N.  H.  i.  45. 

18.  Ibid.  —  Verdict  —  Judgment  —  Deposit.  In  proceedings  by  a 
corporation  to  appropriate  private  property,  there  must  be  a  judgment 
confirming  the  verdict  of  the  jury  before  the  corporation  is  entitled,  by  a 
deposit  of  the  amount  of  such  verdict,  to  possession  of  the  property  ap- 
propriated.     Wagner  v.  R.  R.  Co.  Ohio,  xiii.  537  ;  38  Ohio  St.  32. ' 

14.  Conditions  observed  —  Judicial  Cognizance.  Where  the  authority 
of  the  state  attaches  conditions  to  the  exercise  of  the  right  of  eminent 
domain,  whether  such  conditions  have  been  observed  must  be  determined 
by  the  courts.    Boom  Co.  v.  Patterson,  S.  C.  U.  S.  vii.  417  ;  98  U.  S.  40.1. 

15.  WAen  Damages  accrue  —  Land  taken  —  Filing   Description. 
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The  owner  of  land  may  maintain  a  petition  for  damages  as  80on  as  the 
land  is  actually  entered  upon  and  taken.  Savmdert  v.  LowM,  Mass.  ziL 
593. 

1 6.  Equity  only.  The  holder  of  an  equitable  title  is  not  a  necessary 
party  to  proceedings  to  condemn  land.  Damages  must  be  given  to  the 
legdl  owner.     Hidden  v.  Duvit$on,  Cal.  iiL  646 ;  51  Cal.  138. 

17.  FraHchitet  —  Neoettity.  A  franchise  is  property  and  liable  in  emi- 
nent domain,  but  the  necessity  to  take  it  must  be  absolute ;  a  mere  saving 
of  money  will  not  be  regarded  as  a  sufficient  necessity.  R.  R.  Oo.'t  Ap- 
peal, Penn.  ix.  724 ;  8  W.  N.  C.  No.  19. 

18.  Highway  $  —  Condemning  Street.  A  street  is  a  franchise ;  it  can- 
not be  invaded  without  an  express  legislative  grant.     Ibid. 

19.  3id.  —  looted  Railway — Public  Convenience —  Compentation. 
Ho  public  convenience  will  justify  the  appropriation  of  a  highway  to  the 
uses  of  an  elevated  railway  unless  compensation  is  made  for  injury  to  prop- 
erty abutting  thereon.     Caro  v.  R.  R.  Co.  N.  Y.  ix.  766. 

20.  Ibid.  —  Mortgagee — ^'Otener."  A  municipal  corporation  is  not 
liable  for  land  taken  for  a  street,  to  a  mortgagee,  where  the  "owner"  is 
to  be  compensated.  Whiting  v.  New  Haven,  Conn.  vii.  42 ;  45  Conn. 
308. 

21.  Jbid. — Nuitance —  Oonttruetion  of  Railway.  If  the  owner  of 
lota  fronting  on  a  street  in  a  city  does  not  own  the  street  in  front  of  his 
lots  subject  to  a  public  easement,  he  cannot  maintain  an  action  for  dam- 
ages for  building  a  railroad  on  the  street,  except  for  special  damages  by 
reason  of  a  nuisance  caused  bv  the  obstruction  of  a  public  street.  &eery 
T.  R.  R.  Co.  Cal.  ii.  639 ;  51  Cal.  194. 

22.  Ibid.  —  Unopened  Street  —  Poseettory  Rights.  Possessory  rights 
of  land  in  an  unopened  street,  laid  down  on  the  official  map,  cannot  be 
taken  without  compensation.  R.  R.  Co.  v.  Lynch,  Nev.  vi.  563 ;  13 
Nev.  92. 

23.  Nuisance  —  Putting  Railway  Cars  and  Freight  on  Lots.  For  the 
obstruction  of  lots  by  a  railway  company  putting  its  cars  and  freight 
thereon,  payment  must  be  made  for  the  nuisance,  or  the  lauds  must  be 
bought  by  it.     Hetseel  v.  R.  R.  Co.  D.  C.  L  389. 

24  PtivcUe  Use.  Under  the  right  of  eminent  domain  the  property  of 
private  citizens  cannot  be  appropriated  to  private  uses.  People  v.  R.  R, 
Co.  Cal.  ix.  108;  53  Cal.  694 

25.  Ibid.  —  Bill  to  Anntd.  A  franchise  under  which  private  property 
has  been  taken  for  a  pretended  public  use,  but  for  private  advantage, 
may  be  annulled  at  the  suit  of  the  attorney  general.     Ibid. 

26.  PubUe  Use —  Cemetery.  A  cemetery  association  cannot  acquire 
lands  for  burial  purposes  by  appraisement  against  the  will  of  the  owner. 
In  re  DeansviUe  Cemetery  Asso.  N.  Y.  ii.  606 ;  66  N.  Y.  669. 

27.  Ibid. — Construction.  Whether  a  use  is  a  private  or  public  one 
is  a  question  for  judicial  determination.  In  re  Beansvill*  Cemetery  Asso. 
N.  Y.  ii.  605 ;  66  N.  Y.  569.     See  Mining  Co.  v.  Seawell,  Nev.  iiL  729. 

28.  Ibid.  — Diversion.  Lands  taken  by  the  public  for  a  particular 
use  of  any  kind,  by  the  exercise  of  the  power  of  expropriation,  cannot 
be  applied  to  any  other  use  to  the  detriment  of  the  land-holder.  Hoggart 
v.  R.  R.  Co.  La.  xiv.  6«9. 

29.  Ibid.  —  Jurisdiction  of  Courts.  Necessity  and  a  public  use  must, 
in  all  cases,  exist  as  a  condition  precedent  to  the  legal  right  to  enforce 
the  remedy  giv«n  to  condemn,  and  their  determination  is  with  the  courts. 
Tracy  v.  R.  R.  Co.  Ky.  xiv.  1 14 

30.  Ibid. — Limitation  —  Reversion.  Property  taken  for  "a  public 
use  "  cannot  be  used  for  a  purpose  more  burdensome  to  the  land-owner, 
without  due  compensation ;  it  will  revert  to  him  upon  a  relinquishment 
of  the  use.    R.  R.Co.  v.  R.  R.  Co.  Mioh.  4  Am.  L.  T.  a  168. 
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31.  3id.  —  UmUd  Slates  —  Ooast  Survey.  A  state  has  constitational 
aathority  to  condemn  private  property  for  a  public  use  by  the  United 
States.  And  property  taken  for  the  nse  of  Uie  U.  S.  Coast  Survey  is 
taken  for  a  public  nse.     Orr  v.  Quimby,  N.  H.  i.  45. 

32.  Jbid.  —  Woriahopi  for  RaiUwtdt.  lo  proceedings  to  condemn 
lands  for  the  nse  of  a  railroad  corporation,  the  question  whether  work- 
shops for  the  repair  and  safe-keeping  of  the  cars  aud  locomotives  of  the 
company  are  necessary  appendages  of  the  road  is  a  question  of  fact  for 
the  jary  nnder  all  the  circumstances  of  the  case.  R.  R.  Co.  v.  Raymond, 
Cal.  vi.  708;  58  Cal.  228. 

S3.  Railroad — A$»e$sm«nt  of  Deunaget — Petitioner.  Where  a  rail- 
road has  been  snrreyed  and  located  over  or  upon  land,  and  the  owner 
has  not  relinquished  the  right  of  way,  either  the  land-owner  or  the  cor- 
poration can  apply  for  an  assessment  of  damages  for  right  of  way,  and 
written  notice  thereof  most  be  given  before  the  appointment  of  commis- 
sioners to  assess  damages.     R.  R.  Co.  v.  Trout,  Ark.  yi.  102 ;  82  Ark.  17. 

84.  Jbid.  —  Condemning  Plank  Road.  By  virtue  of  its  charter  the 
raOroad  company  had  the  same  right  to  take  the  frandiise  of  a  plank  road 
company,  together  with  all  the  rights  and  interests  which  the  plank  road 
company  had,  in  and  to  the  land  over  which  their  road  was  constracted, 
that  they  had  to  take  the  property  of  any  individual,  making  compensa- 
tion therefor.     Brainard\.  R.  R.  Co.  Vt.  L  409;  48  Vt.  107. 

85.  Jbid.  —  Condemning  Railway  Property.  The  franchises  or  prop- 
erty of  a  railway  corporation  may  be  condemned  in  the  construction  of 
another  road,  as  the  property  ol  an  individual  may  be,  and  upon  doe 
compensation  made.    R.  R.  Co.  v.  R.  R.  Co.  Mich.  4  Am.  L.  T.  It.  158. 

3€.  Jbid.  —  Union  Pacific  Railway.  A  railroad  may  be  crossed  or  a 
connection  made  therewith  by  the  right  of  eminent  domain  in  Nebraska. 
The  right  of  way  of  the  Union  Pacific  Railway  is  not  excepted  from  the 
statute.    R.  R.  Co.  v.  R.-  R.  Co.  U.  S.  C.  C.  x.  357. 

37.  Ibid — Number  of  Committionert  required  to  eoncttr  in  Award. 
In  the  condemnation  of  a  right  of  way,  in  eminent  domain,  a  majority  of 
the  persons  authorized  to  make  the  award  have  power  to  decide  upon 
it,  provided  all  act  oa  the  matter.     Ibid. 

88.  Mid.  —  Partial  Use  of  Railway  Station  —  Diversion.  A  use  of 
oertaio  rooms  in  a  railway  station  for  the  private  business  of  the  agent 
of  the  company  is  not  a  diversion  of  the  public  use  for  which  damages 
will  be  recoverable.    Hoggart  v.  R.  R.  Co.  La.  xiv.  689. 

89.  Ibid.  —  in  Street  —  Abutting  Owners.  The  occupation  and  use  of 
the  streets  of  a  town  or  city  as  the  site  of  a  railroad  does  not  entitle 
adjacent  owners,  who  own  the  fee  to  the  centre  of  the  street,  to  compen- 
sation as  to  property  taken  for  public  use.  R.  R.  Co.  v.  Thompson,  Ky. 
1.771. 

40-  Ibid.  —  Street  Railway  —  Compensation.  The  legislature  may 
authorize  the  use  of  a  public  street  for  the  purposes  of  a  horse  railway 
without  compensation.     Hodges  v.  R.  R.  Co.  Md.  ziv.  211 ;  57  Md.  808. 

41.  Ibid — Mcelutive  Gfrant  to  Telegraph  Company.  A  railroad  com- 
pany cannot  grant  to  a  telegraph  company  tfie  exclusive  right  to  estab- 
lish a  telegraph  line  over  its  right  of  way.  Teleg.  Co.  v.  Teleg.  Co. 
U.  S.  C.  C.  xvii.  649. 

42.  Setoer  —  Boundaries  —  Measurements.  In  a  proceeding  for 
damages  for  a  sewer,  the  city,  having  located,  built,  and  maintained  it, 
cannot  avail  itself  of  the  omission  of  the  boundaries  and  measurements 
in  the  order  of  the  board  of  mayor  and  aldermen.  Saunders  v.  Lowell, 
Mass.  xii.  593. 

48.  Stats  Authority  —  Federal  Authority.  The  right  of  eminent 
domain  exercised  by  a  state  cannot  be  interfered  with  by  the  United 
States,  a  separate  sovereignty.  Boom  Co.  T.  Patterson,  S.  C.  U.  S.  vil 
417  ;  98  U.  S.  403. 
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44.  Ibid.  —  Shorts  and  NamgaUe  Waters.  The  right  of  eminent  do- 
maia  over  the  shores  and  the  soil  under  navigable  waters  resides  in  the 
state  for  all  municipal  purposes.  Ormerod  v.  It.  B.  Go.  U.  S.  C.  C.  xiy. 
424. 

45.  Jbid.  —  Federal  Courts.  Where  a  corporation  is  in  possession  of 
lands  under  navigable  waters  under  an  order  of  the  state  court  in  pro- 
ceedings to  acquire  the  lands  under  the  general  railroad  act,  the  federal 
court  will  not  interfere  by  injunction  while  such  proceedings  are  pending. 
Jbid. 

46.  Against  Tenants  in  Common.  The  interests  of  tenants  in  common 
who  are  made  parties  can  be  taken  in  the  proceedings ;  that  all  the 
tenants  are  not  brought  in  is  not  fatal  to  Uiem.  Stevens  t.  Battel!,  Conn. 
XV.  170;  49  Conn.  155. 

47.  Trespass — Property  iigured.  The  mode  provided  bj  statute  for 
assessing  damages  for  a  right  of  way  does  not  apply  where  property  is 
injured,  but  no  portion  thereof  taken.  R.  R.  Co.  v.  Reinhadde,  Neb. 
xvii.  584. 

48.  Snd.  —  Removal  of  Pipes.  The  removal  of  iron  and  lead  pipes, 
in  building  a  railway  under  an  act  of  Parliament,  is  an  injury  to  chattels, 
not  to  an  interest  in  land.  The  New  River  Co.  v.  R.  R.  Co.  Ct.  of  Appeal, 
iii.  620;  25  Week.  Rep.  502. 

49.  Trial  by  Jury.  In  proceedings  to  take  private  property  for  public 
use,  under  eminent  domain,  the  right  of  trial  by  jury  is  not  secui-ed  by 
the  Constitution.  Bruggerman  v.  TVue,  Minn.  vi.  S70;  25  Minn.  123. 
R.  R.  Co.  V.  TroiU,  Ark.  vi.  102 ;  32  Ark.  17. 

50.  WcUercourse.  In  eminent  domain,  the  water  of  a  natural  water- 
course  running  through  or  along  the  land  of  a  private  proprietor  may  be 
condemned  for  public  use.  St.  Helena  Water  Co.  v.  Forbes,  Cal.  xr. 
169;  G2Cal.  182. 

51.  Ibid.  —  Compensation  —  Artificial  ChanneL  Where  the  waters  of 
a  stream  are  taken  by  a  corporation  exercising  the  right  of  eminent 
domain,  the  right  of  the  owner  of  the  stream  to  compensation  is  not 
affected  by  the  fact  that  the  water  flows  through  an  artiflcial  and  not  a 
natural  channel.    Reading  v.  Althouse,  Penn.  x.  91 ;  93  Penn.  St.  400. 

52.  Ibid.  —  Diversion  —  Drainage.  The  diversion  of  a  watercourse 
by  a  municipal  corporation  for  the  purposes  of  general  drainage,  at  the 
instance  and  with  the  acquiescence  of  the  owners,  is  not  an  exercise  of 
the  right  of  eminent  domain.     Murphy  v.  The  Mayor,  Del.  x.  765. 

53.  Rid.  —  Improving  the  Navigation  of  Rivers  in  Michigan.  See 
Clay  V.  Pennoyer  Creek  Improvement  Co.  Mich.  ii.  469;  84  Mich.  204. 

54.  Ibid. — Right  of  Way  over  Unoccupied  Lands  to  carry  Water  for 
Mining  Purposes.  A  provision  in  the  charter  of  a  mining  company  that 
the  right  of  way  over  unoccupied  lands,  for  the  carriage  of  water  neces- 
sarily used  in  gold  mining,  might  be  appropriated  upon  the  payment  of 
just  compensation,  is  not  an  unconstitutional  exercise  of  the  right  of 
eminent  domain.     Mining  Co.  v.  Parker,  Ga.  vi.  105;  59  Gra.  419. 

EQUITY  JURIBPRUDBNCB. 

I.  Obneballt.  Yin.  Mabshaluho  SacnaiTiES. 

II.  jDRisDtcTioir.  IX.  Ndisancb. 

IIL  AccoDNTiNO.  X.  Patents. 

IV.   ClOCD  on  TiTLI.  XI.   RBCEIVEBfl. 

V.  Cbbditob's  Bill.  XIL  Rbpobhatioh  of  Instbckbnts. 

VI.  Kmfoboino  Ikstbombkts.  Xin.  Annolmbnt  of  Ixstbuments. 

VII.  Fobfbitube. 

I.  Qenerslly.  1.  Bond — Recovery  for  more  than  Penally.    In  equity,  an  obligee  is 

entitled  to  recover  the  full  amount  due  on  his  bond,  though  it  may  ex- 
ceed the  penalty.  Hutehinson  v.  SwartsweBer,  N.  J.  ix.  244 ;  4  Stew. 
206. 


Digitized  byLjOOQlC 


EQUITY  JURISPRUDENCE.  819 

2.  "  C^e€m,  Hand)  "  —  Particular  Transaction.  The  maxim  that  "  he 
who  comes  into  equity  must  do  so  with  clean  hands  "  applies  only  to  the 
particnlar  transaction  in  respect  to  which  relief  is  sought.  BaUman  y. 
Fargason,  U.  S.  C.  C.  x.  763. 

3.  Contribution  —  Purchater  from  Joint  Obligor.  Joint  and  several 
promisors  are  morally  and  equitably  bound  to  pay  off  and  discharge  the 
mortgage  debt  for  the  protection  of  a  purchaser  of  a  part  of  the  mort- 
gaged property,  as  well  as  a  purchaser  of  the  whole  of  it.  Clark  v. 
Warren,  Ga.  i.  202. 

4.  Defence*  at  Law.  Defences  at  law  will  not  be  enforced  in  equity. 
In$.  Co.  V.  Bangt,  S.  C.  U.  S.  xii.  1 ;   103  U.  S.  435. 

5.  Dittribution  of  Ettatet  in  Equity  —  Administration  dispensed  with. 
Equity  will  dispense  with  administration,  and  decree  distribution,  where 
it  is  shown  that  the  only  office  of  administration,  if  granted,  would  be  to 
make  distribution.     Jones  y.  Brevard,  Ala.  vi.  296. 

6.  Equcd  Equities — Legal  Title  —  Preference.  Where  two  equities 
are  equal  the  court  will  not  get  rid  of  the  legal  title  to  give  a  preference. 
Jackson  v.  Blackwood,  D.  C.  ix.  43. 

7.  Laches.  Equity  denies  relief  to  those  who  delay  an  unreasonable 
length  of  time  in  asserting  their  claims.  Landsdale  v.  Smith,  S.  C.  U.  S. 
XV.  385  ;  106  U.  S.  391. 

8.  Lien — Escrow.  Where  a  parent,  in  order  to  make  provision  for 
several  children,  executed  a  deed  of  real  and  personal  property  in  favor 
of  his  two  sons,  and  deposited  the  same  as  an  escrow  to  be  delivered  on 
payment  by  the  grantees  of  several  notes  executed  by  them  to  other 
children  of  the  grantor  for  their  portions,  it  was  held  that  the  notes  con- 
stituted a  lien  on  the  land  enforcible  in  equity.  Aber  v.  Pendleton, 
Ark.  i.  321. 

9.  Obligation  of  Decrees  and  Judgments.  It  is  a  fundamental  principle 
in  equity  that  both  parties  must  be  bound  by  decrees  or  judgments,  or 
neither  party  is  bound.     Hazelton  v.  Agate,  U.  S.  C.  C.  xi.  559. 

10.  Partition —  Title — Receiver.  The  complainant  in  partition  must, 
if  his  title  is  disputed  and  in  doubt,  establish  his  rights  at  law  before  pro- 
ceeding with  his  bill,  notwithstanding  the  estate  in  question  is  in  the 
hands  of  a  receiver  appointed  in  another  suit.  Congers  v.  Davis,  R.  I. 
iiL767;  11  R.I.527. 

11.  Prohaie  Courts —  Impeaching  or  Establishing  Witt,  The  court  in 
which  a  bill  is  filed  under  the  statute  to  impeach  or  establish  a  will,  is 
not  a  court  of  probate  merely,  but  also  a  court  of  equity  ;  and  it  may,  on 
a  proper  bill,  review  and  correct  errors  in  its  proceedings  after  a  final  de- 
cree.    Connolly  v.  Connolly,  Va.  ix.  830 ;  32  Gratt.  657. 

12.  Ibid.  —  Probate  Proceedings.  It  is  no  part  of  the  ordinary  juris- 
diction of  equity  to  revise  and  correct  the  probate  of  wills.  Chase  v. 
Winans,  Md.  xv.  500 ;  58  Md.  475. 

13.  Relief  asked  on  Improper  Grounds.  Relief  will  not  be  denied  be- 
cause a  claim  is  rested  on  improper  grounds,  when  the  adversary  has  not 
been  thereby  misled  or  surprised.     Hoffman  v.  Drown,  Miss.  x.  270. 

14.  Sale  of  Lands  —  To  pay  Debts  —  Instructions  to  Executors. 
Equity  will,  upon  the  application  of  executors,  direct  the  sale  of  other 
salable  land  where  the  land  directed  to  be  sold,  to  pay  debts,  is  shown  to 
be  unsalable  except  at  ruinous  prices.  Bridges  v.  Rice,  111.  xii.  464 ;  99 
111.  414. 

16.  Stockholder  —  Repeal  of  Charter  and  Transfer  of  Franchises.  A 
stockholder,  the  corporation  refusing,  may  attack  the  repeal  of  the  char- 
ter, and  a  statute  transferring  the  franchises  to  another  corporation. 
Greenwood  v.  R.  R.  Co.  S.  C.  U.  S.  xiv.  225 ;  105  U.  S.  18. 

16.  Correction  of  Assessment.     Equity  will  not  interfere  to  correct  a  11.  Juriadic- 
mere  over-assessment  of  property.     Powers  v.  Bowman,  Iowa,  x.  143 ;  '■<"'• 
53  Iowa.  359. 
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17.  Adverse  ClaimaftU  of  Lande.  Id  Pennsylvania  a  eoort  of  equity 
has  no  jurisdiction  to  bring  before  it  parties  having  adverse  (jlaims  to 
land,  and  between  whom  tliere  are  no  relations  of  trust,  and  settle  their 
titles  by  decree.     Barclay'*  Appeal,  Penn.  x.  128. 

18.  Authority  to  distribute  jfhney  awarded  oh  Condemnation  of  Land. 
The  power  to  make  distribution  of  money  awarded  on  condemnation  does 
not  depend  on  statute ;  it  is  inherent  in  the  court.  Piatt  t.  Bright^  N.  J. 
ix.  148  ;  2  Stew.  128. 

19.  Boundaries.  The  mere  existence  of  a  controversy  about  a  boun- 
dary will  not  give  jurisdiction  to  a  court  of  equity.  Scott  v.  Means,  Ky. 
xiv.  748  ;  80  Ky.  460. 

21.  Complainant  in  Possession  by  Fraud,  Where  the  possession  of 
real  property  is  obtained  by  fraudulent  means,  the  guilty  party  will  not 
be  allowed  to  make  such  wrongful  possession  the  foundation  of  equitable 
jurisdiction  or  relief.     Harden  y.  Jones,  111.  v.  382 ;  86  111.  318. 

22.  Controict  —  Construction.  Where  the  terms  of  a  contract  are  clear 
and  not  inequitable,  a  court  of  equity  is  without  jurisdiction  to  give  relief 
therein.     Smith  v.  Trushw,  N.  Y.  xi.  646 ;  84  N.  Y.  660. 

28.  Consent  to  be  bound  as  Defendant.  A  consent  to  be  bound  by  a 
decree,  as  though  duly  made  by  a  defendant,  will  not  give  the  court  juris- 
diction.     WaOfridge  v.  English,  N.  J.  iii.  587. 

24.  Corporation  —  Combination  by  Majority  of  Members  against  Mi- 
nority. An  averment  tliat  members  of  one  family,  holders  of  ihe  greater 
amount  of  stock  iu  a  corporation,  have  aulawfully  combined  to  abstract 
property  of  the  corporation  and  a|>ply  it  to  their  own  use  In  the  form  of 
salaries  and  illegal  profits,  and  to  keep  the  {^intiS  in  ignorance  of  their 
transactions  in  this  respect,  shows  ground  for  equitable  relief.  Sellers  v. 
Iron  Co.  U.  S.  C.  C.  xii.  136. 

25.  Creditor's  Bill  —  Municipal  Corporation.  Equity  has  jurisdiction 
of  a  creditor's  bill  against  a  municipal  corporation.  Granite  Co.  v.  TV/- 
ky,  U.  S.  C.  C.  xii.  712 ;  10  Biss.  572. 

26.  Creditor  reaching  Debtoi's  Property  invested  uiith  his  Wife's 
Money.  In  Massachusetts  a  bill  in  equity  will  lie  by  a  creditor  to  reach 
the  property  of  his  debtor,  who  has  put  money  in  bis  wife's  hands  to 
invest  with  her  own.  Bresnihan  v.  Sheehan,  Mass.  vi.  367  ;  125  Mass. 
11. 

27.  Damages  for  Infringing  Patent.  Equity  has  not  jurisdiction  of  a 
suit  for  damages  only  for  the  infringement  of  a  patent.  BurdeU  v. 
Comstock,  U.  S.  C.  C.  xv.  742. 

28.  Discovery  —  Assets  —  Decree.  Equity  has  jurisdiction  to  disoover 
assets  in  the  Imnds  of  an  executor,  and  will  give  full  relief.  Kennedy  v. 
CresweU,S.  C.  U.  S,  i.  33 ;  101  U.  S.  641. 

29.  Jbid.  —  Injunction.  A  court  of  equity  will  not  restrain  proceed- 
ings at  law,  brought  by  an  agent  against  his  principal,  to  recover  his  com- 
missions, there  being  uo  mutuality  of  accounts,  and  no  discovery  which  a 
court  of  law  could  not  as  well  grant  as  a  court  of  equity.  Johnston  v. 
Toung,  Ir.  Eq.  Series  Yice-Chancellor's  Court,  iii.  43;  Ir.  Rep.  10  N.  S. 
408. 

30.  Enforcing  Judgment  —  Property  covered  up.  To  enforce  a  judg- 
ment against  property  falsely  claimed  by  the  debtor  to  be  trust  property, 
the  creditor  must  proceed  at  law ;  equity  will  not  aid  him.  Green  v. 
Spaulding,  Va.  xiv.  763  ;  76  Va.  411. 

31.  Equalizing  Rights  —  Remedy  at  Law  inadequate.  Where  modifi- 
cations or  adjustments  are  necessary  to  fix,  control,  and  equalise  the 
rights  of  the  several  parties,  a  court  of  equity  will  intervene  and  adjust 
the  whole  controversy.      Ware  v.  Russell,  Ala.  xiv.  359. 

32.  Execution  —  Judgment.  In  equity,  as  at  law,  the  judgment  must 
be  enforced  by  execution,  and  the  reutedy  exhausted,  before  an  action 
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can  be  brooght  opon  the  jadgmenC     GMty  y.  Geery,  N.  T.  i.  25 ;  63  N. 
Y.  252. 

33.  JBxeeulor's  Debt  to  EttcUe  —  Remedy.  To  enforce  the  application 
of  an  executor's  commissions  to  his  debt  to  the  estate,  the  co^xecutors 
must  proceed  in  equity.     Rantom  v.  Geer,  U.  S.  C.  C.  xiv.  72. 

34.  Foreign  Statute  —  Comity.  Comity  does  not  require  the  courts, 
in  the  exercise  of  a  judicial  discretion,  to  give  effect  to  the  statutes  of 
another  state.     Rice  v.  Hotiery  Co.  N.  H.  i.  262. 

35.  Forged  Satiifaction  of  Mortgage.  Whether  the  satisfaction  piece 
of  a  mortgage  is  forged  or  not  can  be  determined  in  equity.  Keeler  v. 
Hcmnah,  Mich.  xvii.  466. 

36.  Insolvent  Corporation  —  Ordering  Election  of  Director $.  The 
chancellor  can  order  an  election  of  a  board  of  directors  of  an  insolvent 
corporation  in  the  hands  of  a  receiver,  upon  the  application  of  the  stock- 
holders ;  but  the  election  must  conform  as  nearly  as  possible  to  the  by- 
laws.     Navigation  Co.  v.  R.  R.  Co.  N.  J.  xiv.  580. 

87.  L€tnd$  out  of  State.  Where  the  bill  affects  land  not  within  the 
state,  the  court  will  decline  jurisdiction  unless  it  has  personal  jurisdiction 
of  the  defendants.     Harris  v.  Pulbnan,  III.  iv.  205  ;  84  III.  20. 

88.  Of  Person — Lands  not  Subject.  In  cases  of  fraud,  trust,  or  con- 
tract, the  jurisdiction  of  a  court  of  equity  is  sustainable  wherever  the 
person  of  the  defendant  can  be  found,  although  lands  not  within  the 
jurisdiction  of  the  court  may  be  affected  by  the  decree.  Davis  v.  Mor- 
riss"  Ex'rs,  Va.  xiv.  286 ;  76  Va.  21. 

39.  Lost  Promissory  Note  —  PayaMe  to  Bearer.  A  court  of  equity 
alone  can  give  relief  for  the  amount  of  a  lost  promissory  note,  payable  to 
bearer.     Adams  v.  Edmunds,  Vt.  xvi.  702. 

40.  Money  deposited  and  converted  —  Discovery.  Equity  will  not 
entertain  jurisdiction  of  a  bill  for  money  deposited  with  commission 
merchants  and  converted  by  them,  where  there  is  no  prayer  for  discovery. 
Miller  v.  Kent,  U.  8.  C.  C.  xv.  525. 

41.  Multiplicity  of  Suits — Legal  Remedy.  Where  the  remedy  in 
equity  is  more  complete  and  adequate  than  at  law,  and  especially  if  it 
prevents  a  multiplicity  of  suits,  the  equitable  jurisdiction  will  be  main- 
tained.    Greenleafv.  Dows,  U.  S.  C.  C.  xii.  545. 

42.  Ibid.  —  Sieged  Tax  —  Injunction.  A  court  of  equity  has  juris- 
diction to  enjoin  the  collection  of  an  illegal  tax,  when  the  injunction  will 
prevent  a  multiplicity  of  suits.     R.  R.  Co.  v.  Miller,  W.  Va.  xiv.  254. 

48.  Ibid.  —  Federal  Courts  —  Lisolcent  Insurance  Company  —  Re- 
ceiver. A  bill  will  not  be  entertained  by  a  federal  court  because  of 
multiplicity  of  suits  by  policy-hold<'rs  against  an  insolvent  insurance  com- 
pany, where  a  receiver  has  been  appointed  by  a  state  court.  Hamilton  v. 
ChouUau,  U.  S.  C.  C.  xi.  660. 

44.  Obstructions  to  Distribution.  Equity  has  jurisdiction  to  remove 
out  of  the  way  of  the  orphans'  court  an  obstruction  constantly  occur- 
ring to  hinder  or  delay  distribution.      CampbeWs  Appeal,  Penn.  i.  442. 

45.  Overcharge  for  Freight  —  Fractional  Demands.  A  demand  for 
unlawful  charges  for  freight  carried  over  several  connecting  lines  is  not 
enfordble  in  equity.     jStwM  v.  R.  R.  Co.  N.  J.  xiv.  89. 

46.  Partial  Remedy  at  Law.  A  court  of  equity  acquiring  jurisdiction 
in  a  matter  wUl  retain  the  same  in  order  to  administer  full  relief,  al- 
though a  portion  of  such  relief  might  have  been  allowed  in  an  action  at 
law.     MeMurray  v.  Van  Gilder,  Iowa,  xiii.  306 ;  56  Iowa,  605. 

47.  Partnership  Accounting  —  Dissolution  —  Multiplicity  of  Suits. 
Where  an  action  is  brought  for  the  dissolution  of  a  partnership  and  for 
an  accounting,  a  court  of  equity  having  obtained  Jurisdiction  of  the  cause 
may  retain  it  for  the  purpose  of  doing  complete  justice  between  the  part- 
ners, and  to  avoid  a  multiplicity  of  suits.  Shepherd  v.  Hoggs,  Neb.  viiL 
755. 

21 
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III.  Account- 


IV.  Cloud  on 
Title. 


48.  Of  Property—  Coordinate  Power  —  Seizitre.  Where  two  eonrts 
have  jurisdictiou  of  property,  that  which  first  seizes  it,  and  not  that  in 
which  the  suit  is  first  commenced,  acquires  jurisdiction.  Wilmer  v.  £.  Ji. 
Co.  U.  S.  C.  C.  8  Am.  L.  T.  E.  29. 

49.  Receiver  of  Line  of  Raiboay.  Where  two  receivers,  appointed  by. 
different  courts,  of  a  railway  company  running  through  and  operated  in 
several  states,  manage  the  road  to  its  detriment,  a  federal  circuit  court 
in  one  of  the  states  has  jurisdiction  to  appoint  and  should  appoint  a 
single  receiver.     Slid. 

50.  Title  to  Land.  E<qaity  has  jurisdiction  only  in  exceptional  cases, 
to  determine  the  title  to  land.  Shaw  v.  Cliamiiert,  Mich.  xiv.  50  ;  48 
Mich.  355. 

5 1 .  Trutt  —  AeeomUing  —  Pertonal  Representative.  Equity  has  juris- 
diction of  a  suit  brought  by  the  personal  representative  of  one  adminis- 
trator against  the  surviving  adminbtrator  for  an  account  and  settlement 
of  the  transactions  of  the  two  inter  $e  growing  out  of  the  joint  adminis- 
tration of  the  estate,  and  for  a  personal  decree  against  the  defendant. 
Iftifv.  ThraiA,  Va.  xiiL  168 ;  -75  Va.  546. 

52.  Wood  and  Timber  —  Ettate.  When  it  is  made  to  appear  that  it 
would  be  for  the  benefit  of  the  estate  itself  that  the  wood  and  timber 
should  be  cut  and  sold,  an  order  dii-ecting  it  will  be  made  upon  the  peti- 
tion of  the  tenant  for  life.  Bennett  v.  3(mviUe,  N.  H.  i.  423 ;  56  N.  H. 
216. 

53.  Agency.  Equity  will  compel  an  accounting  in  an  agency  in  which 
there  are  confidential  relations.     Thornton  v.  Tlwmton,  Va.  vii.  541. 

54.  Fiduciary  Relation  —  Complication.  To  maintain  a  bill  for  an 
account,  the  mere  allegation  of  a  fiduciary  relation,  or  of  complication 
of  accounts,  is  not  sufiScient ;  the  relation  or  complication  must  appear. 
Badger  v.  McNamara,  Mass.  iv.  344 ;   123  Mass.  117. 

55.  Mutual  Account*  —  Jury.  An  action  brought  to  adjust  and  aettle 
mutual  accounts  growing  out  of  a  common  transaction  between  the  pai^ 
ties  is,  by  reason  of  its  subject-matter,  of  equitable  cognizance.  Garner 
y.  Reis,  Minn.  viL  485  ;  25  Minn.  475. 

56.  Several  Depoeitors  —  Fraudulent  Dispotition  by  Warehouteman. 
An  accounting  will  be  granted  to  distribute  the  grain  of  several  parties, 
remaining  in  a  warehouse,  after  the  bailee  has  fraudulently  disposed  of  a 
part  of  the  stock.     Dome  v.  Fkitrone,  U.  S.  C.  C.  x.  419. 

57.  Trade  with  Ineurreettonary  States.  NeithM-  of  the  parties  to  a 
contract  for  illegal  trade  with  the  insurrectionary  states  can  compel  an 
accounting  for  the  profits.     SneU  v.  Dunght,  Mass.  8  Am.  L.  T.  R.  542. 

58.  Inut  —  President  of  Trust  Company.  The  preeident  of  a  trust 
company  occupies  a  position  of  trust  and  confidence,  and  must  account, 
in  equity,  for  property  misapplied.  Trust  Co.  v.  Weed,  U.  S.  C.  C.  ix. 
778. 

59.  Assessments  UncoHStitutionaL  An  assessment  which  is  illesil  for 
want  of  constitutional  authority  cannot  be  a  cloud  upon  title.  Wells  v. 
Buffalo,  N.  y.  ix.  453  ;  76  N.  Y.  658.  Detroit  v.  Martin,  Mich.  iL  477 ; 
34  Mich.  170. 

60.  Complainant  in  by  Eviction.  When  the  possession  of  a  complain- 
ant is  grounded  in  force  and  eviction,  though  under  claim  of  title,  equity 
will  not  entertain  his  suit  to  quiet  his  possession,  and  remove  a  cloud 
from  his  title.      Turrdey  v.  Hanna,  Ala.  xiii.  7  ;  67  Ala.  102. 

61.  Defence — Evidence.  Where  the  pretended  claim  is  invalid  on 
its  face  or  where  it  requires  that  extrinsic  facts  be  proved  for  the  purpose 
of  establishing  its  validity,  a  court  of  eqiuty  will  not  interfere,  but  will 
leave  the  party  in  possession  to  his  defence.  Lehman  v.  Roberts,  N.  Y. 
xii.  603  ;  86  N.  Y.  232. 

62.  Doubtful  Title.    If  the  complainant  has  a  doubtful  title  he  cannot 
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sustain  a  bill  qttia  timet,  Otamberlam  v.  MctnhaU,  S.  C.  U.  S.  xiv.  555. 
Scott  V.  Meant,  Ky.  xiv.  748;  80  Ky.  460.  Hutdanton  v.  Howe,  111. 
xu.  651  ;  100  IlL  11, 

63.  Pouettion.  Equity  will  uot  relieve  against  a  cloud  upon  title,  un- 
less the  complainant  u  in  lawful  posseesiou,  or  the  land  is  uuoccupied. 
Oailey  v.  HurUturt,  IlL  xiL  525.      Gage  v.  Abbott,  lU.  xii.  S94. 

64.  Preventing  Qoud.  A  court  of  equity  has  jurisdiction  to  prevent 
a  cloud  being  placed  upon  a  title.  Chaffee  v.  Bank,  Maine,  xL  296;  71 
Maine,  514. 

65.  Tnut  —  Fraud  —  Inability  to  bring  Action.  A.  bill  setting  up  a 
trust,  fraud,  spoliation  of  deeds,  imposition  on  a  minor,  and  inability  to 
bring  an  action  at  law,  and  the  case  involving  a  cloud  on  the  title  to  real 
estate,  is  of  equitable  cognizance.     Kelley's  Appeal,  Penn.  xii.  687. 

66.  Suit  by  Wife  —  Sale  of  HudaniTs  IntereU  at  Tenant  by  Ourtety. 
Where  land  of  a  married  woman,  in  which  her  husband  has  an  estate  by 
the  curtesy,  is  sold  on  execution  against  the  latter,  the  sale  will  be  good 
as  to  his  estate ;  and  until  his  death,  or  the  extinguishment  of  his  estate 
by  divorce,  or  otherwise,  the  wife  will  be  in  no  couditioa  to  bring  a  suit 
in  r^^ard  to  her  remainder,  or  to  set  aside  the  sale  on  execution  as  a 
cloud  on  her  title.     Lang  v.  HiUhcock,  111.  xlL  489  ;  99  lU.  550. 

67.  Tax  Sales  —  Allegation  of  Invalidity  of  Taxes.  A  bill  to  set 
aside  certain  deeds  made  for  property  sold  for  taxes,  as  a  cloud  upon  the 
title,  which  fails  to  allege  any  invalidity  in  the  sale  or  tax  deeds,  is  bad 
on  demurrer.     Gage  v.  McLaughlin,  111.  xiL  777. 

68.  3id,  —  Califomia.  A  sale  for  taxes  under  the  California  statutes 
casts  a  cloud  upon  the  title  to  real  estate.  Jfuntington  y.  R.  R.  Co. 
U.  S.  C.  C.  1  Am.  L.  T.  R.  94. 

69.  Ibid.  —  Enjoining  Illegal  Tax  Sale.  An  injunction  will  be  granted 
to  restrain  the  sale  of  land  for  taxes  where  the  tax  is  shown  to  be  illegal. 
JUd. 

70.  Ibid.  —  Illegal  Tax.  Even  if  a  law,  under  which  a  tax  was  im- 
posed on  real  estate,  were  unconstitutional,  and  therefore  the  tax  were 
invalid,  no  action  will  lie  to  set  aside  and  cancel  the  tax  as  illegal  and  a 
cloud  upon  title,  for  the  invalidity  can  be  shown  when  the  title  is  actu- 
ally assailed.  Towniend  v.  Miyor  of  New  Tori,  N.  Y.  viii.  626 ;  77 
N.  Y.  542. 

71.  Ibid —  Taxes  unauthorited — Term.  Sales  of  land  under  munic- 
ipal assessments  based  on  an  unconstitutional  statute,  and  sales  for  taxes 
to  the  city  for  a  term  of  years  exceeding  that  limited  by  the  charter,  are 
clouds  on  the  title  of  such  lands  which  a  court  of  chancery  may  remove. 
Ludington  v.  Elizabeth,  N.  J.  xiv.  9U. 

72.  Ibid.  —  Valid  Instrument.  When  the  illegality  of  the  agreement, 
deed,  or  other  instrument  appears  on  its  face,  so  that  its  nullity  can  admit 
of  no  doubt,  courts  of  equity  will  not  order  it  to  be  cancelled  or  delivered 
up.  Such  an  instrament  can  in  no  just  sense  be  deemed  a  cloud  upon  a 
title.  The  court  will  only  intervene  when  the  controverted  deed  or  other 
instrument  appears  on  its  face  to  be  valid,  and  extrinsic  evidence  is  re- 
quired to  show  its  invalidity.     Briggt  v.  Johnson,  Maine,  xi.  335. 

73.  Bguiiable  Assets  —  Judgment  Creditor.     The  equity  of  redemp-  V.  Ci«ditor'« 
tion  of  a  judgment  debtor  may  be  subjected  to  the  payment  of  the  judg-  K"- 
meut  by  a  bill  in  equity.     The  suing  out  of  an  execution  must  be  alleged 

in  the  bill.     Savings  and  Thtsl  Go.  v.  Barle,  S.  C.  U.  S.  xvii.  449. 

74.  Married  Woman  —  Benefit  for  Fraud  of  Husband  —  Accounting. 
A  married  woman,  acquiescing  in  a  fraud  perpetrated  by  her  husband,  by 
which  her  real  property  is  improved,  will  not  be  allowed  to  derive  any 
benefit  therefrom,  if  it  can  be  prevented  without  divesting  her  of  title  to 
her  real  estate.     Heck  v.  Fisher,  Ky.  xL  122 ;  78  Ky.  C43. 

75.  Bents  and  Profits  of  Wife.     Where  the  realty  of  a  married  woman 
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VI.  Enforcing 
Instruments. 


VII.  Forfeit- 
ui-e. 


VIII.  Manhal- 
lini;  Securities. 


has  been  improved  by  her  husband,  with  the  intent  to  defraad  his  credit- 
ors, the  wife  acquiescing  therein,  such  a  part  of  the  rents  and  profits  as  is 
proportionate  to  the  increase  in  value  of  the  property  by  reason  of  the 
improvements  may  be  subjected  to  the  payment  of  the  husband's  debts. 
Ibid. 

76.  Deed —  Contideration.  Bkjuity  will  enforce  a  conveyance  given 
for  a  valuable  or  good  consideration,  whilst  it  will  not  perfect  a  deed 
without  consideration.  Crooks  v.  Orooks,  Ohio,  ix.  19;  34  Ohio  St. 
610. 

77.  iWrf.  —  Due  Provition  for  Child.  In  such  case,  if  it  shall  appear 
that  due  provision  has  not  been  made  for  children,  the  deed  will  be  set 
aside.     Ibid. 

78.  Ibid.  —  Husband  to  Wife.  A.  deed  by  a  husband  to  his  wife,  di- 
rectly, being  made  as  a  reasonable  provision  for  her  support,  or  as  a  set- 
tlement, will  be  carried  into  effect.     Ibid. 

79.  Ibid.  —  Inoperative  at  Law  —  Bargain  and  Sale.  Where  a  grant 
is  inoperative  at  common  law  because  it  attempts  to  create  a  freehold  in 
futuro,  if  the  grant  is  supported  by  a  valuable  consideration,  equity  will 

(independent  of  the  statute  of  uses,  27  Henry  8)  construe  the  grant  as  a 
bargain  and  sale,  and  in  that  manner  effectuate  the  intention  of  the  par- 
ties.     Chandler  v.  Chandler,  Cal.  xi.  186  ;  65  Cal.  267. 

80.  Ibid.  —  Trust  Deed  —  For  Goods  —  Market  Price  -^  Insolvency 
of  Purchaser — Agreement  for  Exorbitant  Price.  In  enforcing  a  trust 
deed  given  to  secure  the  payment  for  goods,  the  price  to  be  charged  is 
the  fair  and  reasonable  market  price,  and  in  fixing  the  market  price  the 
insolvency  of  the  purchaser  will  not  be  considered.  An  agreement  to 
pay  an  exorbitant  price  will  not  be  enforced.  Paxton  v.  Meyer,  Miss.  xL 
o74 ;  58  Miss.  445. 

81.  Ibid. —  Voluntary  Deed —  For  Support.  A  voluntary  deed  for 
support  only,  given  to  children,  will  not  be  enforced,  unless  the  court  is 
entirely  satisfied  as  to  the  good  faith  of  the  transaction.  Yokem  r.  Tokem, 
111.  i.  47  ;  77  111.  85. 

82.  Ibid.  —  Wife's  Deed  not  Acknowledged.  Under  a  deed  by  a  hus- 
band and  wife  of  the  wife's  land,  which  the  wife  does  not  acknowledge, 
the  grantee  has  not  an  equitable  title  enforcible  against  the  wife. 
HawUy  v.   Twyman,  Va.  vi.  638. 

83.  Claim  for  Profits  in  Mutual  Insurance  Company —  Limitation. 
Equity  will  not  relieve  against  a  provision  cancelling  a  claim  for  a  share 
of  profits  in  a  mutual  iii!inrance  company  after  five  years  on  the  ground 
that  it  effects  an  inequitable  forfeiture ;  it  is  a  limitation,  only.  Lang  v. 
Ins.  Co.  Penn.  x.  377. 

84.  Ibid.  —  Formal  Cancellation.  In  such  case  formal  cancellation  is 
not  necessary  to  bar  a  recovery  on  the  certificate.     Ibid. 

85.  Compensation  —  Waiver.  Forfeitures  are  not  favored  in  the  law ; 
they  are  often  the  means  of  great  oppression  and  injustice,  and  where 
adequate  compensation  can  he  made,  the  law,  in  many  cases,  and  equity 
in  all  cases,  discharges  the  forfeiture  upon  such  compensation  being  made. 
his.  Co.  v.  Norton,  S.  C.  U.  S.  v.  385;  96  U.  S.  234. 

86.  Policy  of  Insurance  —  Due  Notice  of  Death.  Equity  will  not  re- 
lieve against  a  forfeiture  of  a  policy  of  life  insurance  where  the  forfeiture 
is  imposed  by  statute  for  neglect  to  give  notice  of  the  death  within  a 
required  time.      Winchell  v.  Ins.  Co.  U.  S.  C.  C.  viii.  549. 

»7.  Right  vested  before  Breach  —  Compensation.  A  right  vested  be- 
fore and  independent  of  the  breach  of  a  condition  of  forfeiture  will  not 
be  allowed  in  equity  to  be  forfeited,  if  compensation  can  be  made.  Mont- 
gomery V.  Ins.  Co.  Ky.  vi.  861 ;  14  Bush,  61. 

88.  Creditor  with  Lien  on  Two  Funds  —  Creditor  with  Lien  on  Single 
Fund  —  Law  and  Equity.     Where  a  creditor  has  a  lien  upon  two  funds 
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for  the  payment  of  his  debt,  and  a  subsequent  creditor  has  a  lien  upon 
one  fund  only,  the  doctrine  of  marshalling  of  securities,  by  which  the 
creditor  having  a  lien  upon  two  funds  may  be  compelled  to  resort  to  that 
fond  which  is  not  commou  to  both,  is  not  founded  on  contract,  but  rests 
solely  upon  equitable  principles.  Leib  v.  Stribling,  Md.  viii.  239;  51 
Md.  285. 

89.  Mortgages  —  Priority.  Where  there  are  three  incumbrances  on 
the  same  property,  the  first  of  which  is  entitled  to  prionty  over  the 
second,  but  is  subordinate  to  the  third,  which  is  subordinate  to  the  second, 
they  will  be  marshalled  as  follows :  the  third,  if  it  be  for  as  large  a  sum 
or  a  larger  sum  than  the  first,  will  be  paid  to  the  extent  of  the  sum  se- 
cured by  the  first ;  then  the  second  incumbrance  will  be  paid  in  full,  if 
tlie  property  is  sufficient,  and  then  the  residue  to  the  third,  if  there  be  a 
residue  ;  and  then  the  first  incumbrance  will  come  in.  Hoag  v.  Sayre, 
N.  J.  xii.  146 ;  6  Stew.  652. 

90.  Ibid.  —  Pleading.  Where  a  mortgage  covers  other  lands  than 
those  in  question  between  mortgagees,  equity  will,  in  marshalling  securi- 
ties, decree  that  such  other  lands  be  resorted  to  primarily  for  the  payment 
of  the  mortgage  debt.  But  it  will  not  do  so  unless  the  foundation  for 
such  relief  be  laid  in  the  pleadings  of  the  party  seeking  it.  ScoU  v. 
Webtter,  Wis.  vi.  287  ;  44  Wis.  185. 

91.  Purchaser  —  Notice,  A  court  of  equity  will  not  marshal  securi- 
ties to  the  prejudice  of  a  bond  fide  purchaser  of  other  property  upon 
which  the  lien  did  not  operate,  and  of  which  he  had  no  notice.  Leib  v. 
Stribling,  Md.  viii.  239  s  51  Md.  285. 

92.  Resort  to  Fund  —  Intervening  Liens.  That  both  debts  may  be 
paid,  the  creditor  having  a  lien  upon  two  funds  must  resort  to  that  to 
which  a  subsequent  creditor  has  no  lien  ;  or  if  the  prior  creditor  has  been 
paid  oat  of  a  fund  not  common  to  both,  to  subrogate  the  subsequent  lien 
creditor  to  the  rights  of  the  prior  creditor  as  against  the  fund  to  which 
such  subsequent  creditor  has  no  lieu.  But  this  equity  will  not  be  en- 
forced against  intervening  liens  having  a  superior  equity.     Ibid. 

93.  Laches.     Where  a  person  has  suffered  a  nuisance  to  remain  un-  IX.  NuUance. 
complained  of  for  nearly  thirty  years,  he  is  guilty  of  such  laches  that 

equity  will  give  no  relief.     Oox's  Apptal,  xiv.  251. 

9*.  Public  Nuisance  —  Private  ComplainanL  Equity  will  not  pro- 
tect against  a  public  nuisance  when  the  espedal  injury  dLSers  only  in 
degree  from  the  general  injury.     Ibid. 

95.  Assignee  cf  Patent  and  Damages.     The  assignee  of  past  damages  X.  Pateota. 
is  not  entitled  to  an  equitable  remedy  for  such  past  infringement    Spring 

v.  Seunng  Machine  Co.  U.  S.  C.  C.  xiv.  711. 

96.  Ihcpired  Patent —  Injunction  and  Accounting,  A  bill  praying  an 
injunction  and  an  account  upon  the  infringement  of  a  patent,  which 
shows  that  the  patent  has  expired,  will  be  dismissed,  unless  there  are 
peculiar  circumstances  which  render  an  action  competent  for  relief. 
CampbeU  v.  Ward,  U.  S.  C.  C.  xiv.  107. 

97.  Profits  and  Damages  for  Infringement.  Equity  will  not  find  and 
give  profits  and  damages  only  for  the  infringement  of  a  patent.  Soot  v. 
R.  R.  Co.  S.  C.  U.  S.  xiv.  289 ;  106  U.  S.  189. 

98.  Certificates  of  Indebtedness  —  Lien.    The  court  may  permit  a  re-  xi.  Receivers, 
oeiver  to  issue  certificates  of  indebtedness  and  make  them  a  first  lien  on 

tlie  property  in  his  hands.  Meyer  v.  Johnston,  Ala.  4  Am.  L.  T.  B. 
140. 

99.  Fraud  —  Recovery  of  Securities  lent  to  deceive  Insurance  Commis- 
sioner. A  plaintiff  cannot  recover  from  the  receiver  of  an  insolvent  in- 
surance company  securities  which  he  lent  it  to  deceive  the  state  insurance 
oommissiooer  as  to  the  amount  of  capital  stock  paid  in.  Matthew^  Ap- 
ptal, Penn.  x.  344. 
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XU.  Refonna.-        100,  Contract  —  Relief.     Where  an  action  arises  upon  a  written  con- 
mento    ^**"''    tract,  which,  from  mistake  or  fraud,  fails  to  express  the  actnal  agreement 
of  the  parties,  equity  will  reform  the  conti'sct,  and  grant  relief  thereun- 
der.   Pennitnan  v.  Winner,  Md.  x.  529  ;  64  Md.  27. 

101.  Deedt.  Courts  of  equity  will  reform  conveyances:  first,  where 
there  is  a  mutual  mistake  ;  and,  second,  where  there  is  a  mistake  by  one 
party,  and  fraud  in  the  other  in  taking  advantage  of  it,  and  thus  obtain- 
ing a  contract  with  the  knowledge  that  the  party  dealing  with  him  is  in 
error  in  regard  to  its  terms,  or  its  sufficiency  to  effectuate  the  real  con- 
tract made  between  the  parties.     Jetmes  ▼.  Otttier,  Wis.  xiii.  64. 

102.  Ibid.  —  Mortgage  —  Fraud.  An  absolute  deed  will  not  be  re- 
formed and  made  a  mortgage  unless  there  u  fraud  shown.  Madigan  ▼. 
Mead,  Minn.  xvii.  83. 

103.  Ibid.  —  Debtor  and  Ortditor.  A  judgment  creditor  whose  debt 
was  made  before  the  making  of  a  deed  to  land,  but  whose  judgment  was 
obtained  afterwards,  does  not  stand  on  the  basis  of  a  bond  jide  purchaser 
without  notice,  so  as  to  prevent  correcting  a  mistake  in  the  deed  as 
against  him.    Lowe  y.  Allen,  Ga.  xiii.  496 ;  68  Ga.  225. 

104.  Ibid. —  Deed  declared  Mortgage  —  Loan  by  Defendant.  An 
absolute  deed  will  be  turned  into  a  mortgage  when  the  complainant 
sliows  that  he  bought  the  land  with  money  borrowed  from  the  defendant. 
Campbell  v.  Dearborn,  Mass.  1  Am.  L.  T.  E,  107. 

105.  Ibid. — Fire  Policy —  Trial  of  Ittue.  In  an  action  on  a  fire 
policy,  an  allegation  in  the  complaint  of  mistake  in  the  policy,  and  a 
prayer  for  its  reformation,  give  jurisdiction  to  equity.  If  the  policy  is 
reformed,  the  court  will  retain  jurisdiction  for  the  determination  of  all 
issues  ;  but  issues  of  fact  will,  if  required,  be  tried  by  a  jury.  Ifammel 
V.  Int.  Co.  Wis.  xi.  31 ;  50  Wis.  240. 

106.  liid.  —  Incumbrances  —  Warranty.  Where  a  verbal  agreement 
was  made  for  the  conveyance  of  lands,  aiid  a  party  who  was  entitled  to  a 
warranty  deed  accepted  one  without  covenants,  a  court  of  equity  has  no 
power  to  grant  relief  on  the  discovery  that  there  is  an  incumbrance  upon 
the  property.  Wkittemore  v.  Farrington,  N.  Y.  viiL  506;  76  N.  Y. 
452. 

107.  Ibid.  —  Laches  —  In  Possession.  Where  one  has  been  in  the 
continued  possession  of  land  the  court  will  not  withhold  its  aid  in  correct- 
ing a  deed  therefor  upon  the  ground  of  laches  in  seeking  relief.  Ssitte  r. 
McKee,  N.  C.  xvi.  725. 

108  Ibid.  —  Mistecie  —  Consideration.  An  instrument  which  rests 
upon  a  contract  without  consideration  will  not  be  reformed.  Petesek  v. 
hambach.  Wis.  ix.  663  ;  48  Wis.  448. 

109.  Ibid.  —  Instrument —  Mistake —  Fraud.  Reformation  for  mis- 
take must  rest  on  a  mutual  mistake,  or  else  mistake  on  one  part  and 
fraud  on  the  other.     De  Jamatl  v.  Cooper,  Cal.  xii.  524  ;  59  Cal.  703. 

110.  Ibid.  —  Proof.  Ek]uity  will  reform  deeds  because  of  mistakes 
therein,  upon  clear  and  satisfactory  proof.  Hendrickson  v.  Wallaee't 
Ex'r  N.  J.  ix.  411  ;  4  Stew.  604. 

111.  Ibid.  —  Mistcdce  by  Scrivener.  Where  property  is  devised,  but 
by  a  mistake  of  the  scrivener  by  a  wrong  description,  it  is  competent  for 
the  court,  upon  proof  of  the  fact  (and  in  tbe  light  of  the  proof  it  b«ng 
apparent  upon  considering  the  whole  instrument),  to  correct  the  erro- 
neous description.     Merrick  v.  Merrick.  Ohio,  xii.  279. 

112.  Ibid.  —  Part  of  Land  omitted —  Fraud  of  Grantor.  When,  in  a 
deed,  a  part  of  the  land  bargained  and  paid  for  b  omitted  by  the  fraud  of 
the  grantor,  he  may  be  compelled  to  convey  it  to  the  grantee,  although 
the  grantee,  by  tbe  exercise  of  ordinary  care,  would  have  discovered  the 
error  when  the  deed  was  made.     Hitchint  v.  PettingiU,  N.  H.  vi.  660. 

113.  Jlnd.  —  RiglU  of  Way  —  Mutake  of  Scrivener,     In   1871   the 
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eoaplainaat  and  two  adjacent  landowners  agreed  in  writing  with  the 
defendant  to  convey  to  him  a  strip  of  land  for  a  road,  with  an  exception 
or  reservation  to  ibe  vendors  of  a  right  to  use  the  road.  By  a  mistake 
of  the  scrivener,  who  was  chosen  by  the  defendant,  the  complainant's 
deed  did  not  state  that  the  strip  was  conveyed  for  a  road,  and  also 
omitted  the  exception  or  reservation  of  his  right  to  use  it.  The  road 
was  Bsed  by  the  complainant  from  1871  to  1881,  when  the  defendant 
denied  his  right  to  use  it.  The  complainant  discovered  the  mistakes  in 
his  deed  in  1 879.  Htld,  that  the  deed  should  be  reformed  so  as  to  state 
that  the  land  was  conveyed  for  use  as  a  road,  and  that  complainant 
had  the  right  to  use  it.     SUnet  v.  Hay*,  N.J.  zvL  376. 

114.  Ibid.  —  Speetfie  Performanet — .Error  in  Extent  of  Land  con- 
veyed. When  a  deed  conveys  less  than  the  land  bought,  the  proper  rem- 
edy is  in  reforming  the  contract,  not  l^  speciBc  perfoi-mance.  htndrich- 
ton  V.  WaUaee'*  Ex'r,  N.  J.  ix.  411 ;  4  Stew.  604. 

115.  Jbid.  —  Voluntary  Deed —  For  Donee.  A  court  of  equity  never 
lends  its  aid,  at  the  instance  of  the  donee,  to  reform  a  voluntary  deed. 
Muloek  V.  Atuloci,  N.  J.  ix.  350;  4  Stew.  594. 

116.  Mortgage — Exeevtion.  Equity  will  supply  the  defective  execu- 
tion of  a  mortgage  and  reform  and  enforce  it  as  against  the  mortgagor, 
or  his  vendee  or  subsequent  lien-holders  with  notice.  Bank\.  HaUenbeck, 
Mmn.  xiv.  464 ;  29  Minn.  822. 

117.  Ibid.  —  Agaimt  Subsequent  Holder  with  Notice.  A  deed  or 
mortgage  may  be  reformed  against  a  subsequent  purchaser  or  mortgagee 
with  notice.     Gale's  Ea^rs  v.  Mvrrit,  N.  J.  yi.  466;  29  N.  J.  Eq.  222. 

118.  IbidL  —  Homestead  a*  to  Wife.  A  mortgage  will  not  be  reformed 
as  to  the  wife  who  joined  in  it,  because  the  instrument  was  by  agreement 
to  cover  the  homestead  (to  secure  a  loan  to  the  husband^,  but  by  mistake 
of  all  the  parties  was  placed  upon  other  property  of  inadequate  value. 
Peteseh  v.  Hambaeh,  Wis.  ix.  663 ;  48  Wis.  448. 

119.  Policy  of  Insurance  —  Proof.  A  bill  in  equity  for  the  correction 
of  a  policy  of  insurance  must  show  clearly  the  parol  contract  made  and 
in  what  the  error  consists.  Bishop  v.  Ins.  Co.  Conn.  xv.  432  ;  49  Conn. 
169. 

120.  WilL  A  court  of  equity  cannot  reform  a  will  or  correct  a 
description  of  land  therein.  Okambert  v.  Watson,  Iowa,  xiii.  73;  56 
Iowa,  676. 

121.  Written  Agreements — Mistake.  If  parties  enter  an  agreement 
and,  through  an  error  in  the  reduction  of  it  to  writing,  the  written  agree- 
ment fails  to  express  their  real  intentions  or  contains  terms  or  stipula- 
tions contrary  to  their  common  intention,  equity  will  correct  and  reform 
the  instrument.     Delaney  v.  Rogers,  Md.  viii.  17. 

122.  Written  iutrument  — Mistake  —  Evidence.  A  written  instru- 
ment cannot  be  reformed  on  the  ground  of  mistake  unless  the  mistake  is 
mutual,  and  the  evidence  of  the  mistake  should  be  clear  and  free  from 
reasonable  doubt.      Wachendorf  v.  Lancaster,  Iowa,  xv.  232. 

123.  Agreed  Case.      Equity  will  not  set  aside  an   agreed   case  on  xitl.  Annul- 
gronnds  on  which  there  is  a  plain  and  adequate  remedy  at  law,  by  ■"«■<(  "^  Iiistru- 
motion,  to  discharge  the  case.  ■  Bretester  v.  Page,  N.  H.  vi.  690 ;  58  """*' 
N.  H.  4. 

124.  Deed —  What  mutt  be  shown.  A  suitor  who  seeks  to  set  aside  a 
deed  on  the  ground  of  incapacity,  must  show  that  the  transaction  was 
affected  by  the  grantor's  derangemenU     Blakeley  v.  ISakdey,  N.  J.  xii. 

125.  Ibid.  —  Fraud.  A  deed  will  not  be  set  aside  for  fraudulent  pro- 
curement where  it  appears  that  at  the  time  of  execution  the  grantor 
knew  the  instrument  to  be  a  deed  conveying  the  premises  to  the  grantee. 
iMwfc  T.  Jhdod,  N.  J.  X.  178;  5  Stew.  348. 
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126.  Bnd.  —  Declaring  Deed  void  —  Defendant  in  Poueeeion.  Chan- 
cery will  DOt  take  jurisdiction  to  avoid  a  sale,  where  a  party  is  in  posses- 
sion under  a  void  deed.     Mitchell  v.  Spencer,  Ala.  618 ;  62  Ala.  450. 

127.  Ibid.— Of  Drunkard —Void  or  Voidable.  The  deed  of  an  ad- 
judicated drunkard  made  when  he  was  actually  intoxicated  is  not  void, 
but  is  voidable  only.      Van  Wyck  v.  Brother,  N.  Y.  x.  26 ;  81  N.  Y.  260. 

128.  Ibid.  —  Fraud  —  Cancellation.  He  who  seeks  to  have  an  in- 
strument cancelled  on  the  ground  of  its  alteration  since  execution  must 
establish  the  alteration.     Putnam  v.  Clark,  N.  J.  xi.  676 ;  6  Stew.  338. 

129.  Jbid.  —  Deed — Parental  Influence.  A  deed  obtained  by  one 
standing  in  loco  parentie  from  a  minor  (iiiueteeu  years  of  age)  igno- 
rant of  his  rights,  upon  representations  which  were  false,  will  be  annulled 
at  the  suit  of  the  grantor.     Brown  v.  Burbank,  Cal.  xvL  717. 

130.  Ibid.  —  Mortgage  —  Delivery.  A  mortgage  in  escrow,  delivered 
without  authority,  will  be  set  aside.  Powell  v.  Conant,  Mich.  ii.  44  ;  33 
Mjcb.  396. 

131.  Ibid.  —  Belief  from  Judgment.  Where  a  party  is  not  in  fault 
by  failing  to  use  reasonable  diligence,  and  is  prevented  from  defending 
au  action  at  law  by  fraud  or  accident,  or  the  acts  of  the  opposite  party, 
equity  will  lend  its  aid  and  give  relieL  The  Wagner  Cases,  Md.  xvi. 
594. 

132.  Mid. —  Substitution  of  Instrument.  Where  a  party  u  deceived 
by  the  substitution  of  one  instrument  for  another,  or  whose  ignorance  is 
taken  advantage  of,  or  where  he  is  induced  to  do  one  thing  when  he  in- 
tends and  supposes  be  is  doing  another  and  a  different  thing,  equity  will 
relieve.     Goodwin  v.  White,  Md.  xvi.  46. 

183.  Ibid.  —  Inadequacy  of  Price  —  Trustee's  Sale.  Inadequacy  of 
price  must  show  fraud  and  misconduct  by  the  trustee,  to  set  aside  a  pur- 
chase from  him,  in  a  suit  by  a  creditor.  Bank  v.  Lanahan,  Md.  4  Am. 
L.  T.  R.  543. 

134.  Deed  of  Gift  —  Intention.  A  deed  of  gift  will  be  set  aside 
whenever  it  does  not,  in  a  material  respect,  conform  to  the  intention  of 
the  grantor.     Mulock  v.  Mulock,  M.  J.  ix.  350 ;   4  Stew.  594. 

135.  Sale  under  Deed  of  Trust —  War.  A  sale  under  a  trust  deed 
during  the  rebellion  will  not  be  set  aside  on  the  ground  that  the  debtor 
was  within  the  Confederate  lines,  and  prevented  by  the  war  and  an  Act 
of  Congress,  from  paying.  Washington  University  v.  Finch,  S.  C.  U.  S. 
1  Am.  L.  T.  E.  152. 

136.  Creditors  combining  with  Trustee  to  purchase  Assigned  Estate. 
A  combination  of  certain  creditors  with  the  general  assignee,  to  purchase 
for  themselves  the  estate  at  much  less  than  its  value,  will  be  ground  for 
setting  the  sale  aside.     Sahlgard  v.  Kennedy.  U.  S.  C.  C.  x.  36. 

137.  Sale  on  Execution  —  Inadequacy  o/  Price.  Inadequacy  of  price, 
unless  so  great  as  to  shock  the  moral  sense,  is  not  a  ground  upon  which 
a  sale  under  execution  will  be  set  aside.     Holden  v.  Talbot,  Mo.  iv.  582. 

138.  Judgment.  In  setting  aside  a  judgment  for  fraud,  deceit,  sur- 
prise, or  irregularity,  the  court  acts  in  the  exercise  of  its  quasi  equitable 
powers.     Craig  v.  Wroth,  Md.  iv.  679  ;  47  Md.  281. 

139.  Ibid.  —  Assignment.  The  assignment  of  judgments  to  the  debtor's 
wife  will  be  set  aside  for  deceit  used  iu  depreciating  their  value  to  the 
creditor.     Lowe  v.  Trofundle.  Ya.  xvii.  669. 

140.  Ibid.  —  CoUateral  Matter.  The  cases  in  which  such  relief  has 
been  granted  are  those  in  which,  by  fraud  or  deception  practised  on  the 
unsuccessful  party,  he  has  been  prevented  from  exhibiting  fully  his  case, 
by  reason  of  which  there  has  never  been  a  real  contest  before  the  court 
of  the  subject-matter  of  the  suit.  U.  S,  v.  Throckmorton,  S.  C.  U.  S. 
vui.  481 ;  98  U.  S.  61. 

141.  Ibid.  —  Injunction.    Where  a  court  of  equity  has  power  to  order 
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the  deUvery  up  and  canoellation  of  judgments  at  law,  it  haa  power  to 
perpetually  eDJoiii  their  execution.     The  Wagner  Cases,  Md.  xvi.  594. 

142.  3id, —  Issues.  A  bill  to  set  aside  a  judgment  or  decree  for 
fraud  must  show  fraud  extrinsic  or  collateral  to  the  subject-matter  tried ; 
a  fraud  at  issue  in  the  suit  will  not  give  grouud  for  relief.  CA  S.  v. 
nrockmorton,  S.  C.  U.  S.  viiL  481  ;  98  U.  S.  61. 

143.  Ihid.  —  Jurisdictional  Fact.  A  defendant,  against  whom  a 
judgment  has  been  rendered  on  default  by  a  circuit  court  of  the  United 
States  in  an  action  at  law,  oannot  maintain  a  bill  in  equity  to  avoid  it, 
upon  the  ground  that  the  plaintiff  at  law  falsely  and  fraudulently  al- 
leged that  the  parties  were  citizens  of  different  states,  without  showing 
that  the  false  allegation  was  unknown  to  him  before  the  judgment. 
Oaffin  V.  Lavell,  S.  C.  U.  S.  xvi.  789. 

144.  Ibid. — Heading  —  Party  to  Fraud.  A  judgment  cannot  be  set 
aside  in  equity  except  on  the  grounds  of  fraud,  accideut,  or  mistake ;  and 
such  bill  cannot  be  maintain^  by  a  party  to  the  fraud.  Mackhum  t. 
BeU,  111.  viii.  202 ;  91  III.  434. 

145.  Ibid.  —  Notice  of  Action.  Notwithstanding  an  alleged  want  of 
service  of  process,  a  court  of  equity  will  not  interfere  to  set  aside  a  judg- 
ment until  it  appears  that  the  result  will  be  other  or  different  from  that 
already  reached;    Clifford  v.  Morrison,  Ohio,  xiii.  348;  37  Ohio  St.  502. 

146.  Ibid.  —  Agiinst  Surety —  Payment  before  Signing.  A  judgment 
against  a  surety  will  be  set  aside  where  it  is  shown  that  he  paid  the 
amount  due  before  judgment  was  signed.    Fhrat  v.  Handy,  La.  xvii.  432. 

147.  Tax  Sale  —  Laches  —  Improvements.  A  tax  sale  will  not  be  set 
aside,  after  fourteen  years,  on  the  ground  of  a  fraudulent  combination, 
the  purchaser  having  paid  taxes  and  made  improvements.  Oakley  v. 
Hurlbut,  111.  xii.  525. 

148.  Persons  of  Weak  Understanding  —  Contract.  Where  it  is  shown 
that  a  person  of  weak  understanding  has  not  exercised  a  deliberate  judg- 
ment in  making  a  contract,  it  will  l^  avoided.  Taylor  v.  Atwood,  Conn. 
ziL  202  ;  47  Conn.  498. 

149.  Rescission  —  Condition  Subsequent.  A  condition,  the  breach  of 
which  is  an  equitable  ground  for  cancelling  the  conveyance  of  which  it  is 
a  part:  will  be  held  to  be  a  condition  subsequent,  unless  something  in  the 
instrument  shows  a  contrary  intent.  Blake  v.  Blake,  Wis.  xv.  255  ;  56 
WU.  392. 

150.  Rid.  —  Consideration.  A  disposition  of  property  fairly  made  by 
a  competent  person,  though  entirely  voluntary  and  without  consideration, 
will  not  be  rescinded  although  absurd  or  improvident.  Qoodwin  v.  White, 
Hd.  xvi.  46. 

151.  Ibid.  —  False  Bepresentaiion.  Rescission  will  be  granted,  in 
equity,  upon  an  untrue  representation,  though  he  who  made  it  did  not 
know  it  to  be  false.     Grim  v.  Byrd,  Va.  ix.  662 ;  82  Gratt.  293. 

152.  Ibid.  —  For  Mistake  —  Restoration  of  Parties.  Rescission  for 
mutual  mistake  of  fact  will  not  be  granted  unless  the  parties  can  be  re- 
stored substantially  to  their  situation  at  the  time  the  contract  was  made. 
Eastman  v.  Water  Power  Co.  Minn.  v.  529  ;  24  Minn.  437. 

158.  Ibid.  —  Contract  —  Restoration  of  Property.  A  bill  in  equity 
alleged  that  defendant  and  the  other  directors  of  a  corporation  made  an 
assessment  on  the  subscription  to  the  capital  stock,  and  threatened  to 
make  other  assessments  which  were  not  necessary,  and  that  plaintiff,  be- 
lieving that  they  would  be  made,  sold  defendant  his  stock,  and  that  the 
assessments  were  not  made  and  the  stock  has  become  very  valuable. 
Beld,  that  the  bill  did  not  show  sufficient  to  entitle  the  plaintiff  to  rescind 
the  conti-aot  and  be  restored  to  his  stock.  Grant  y.  Attrill,  U.  S.  C. 
C.  xiiL  456. 

154.  Ibid.  —  Deed  —  Covenant  broken.    Equity  will  rescind  a  con- 
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vejrance  by  a  parent  to  a  bod  made  in  consideration  of  the  covenant  of 
the  son  to  support  the  parent,  when  a  breach  of  the  covenant  occorg. 
Hake  V.  Blake,  Wis.  xv.  255 ;  56  Wis.  392. 

1 56.  Revocation  —  Gtfl  of  Zand —  Permanent  Improvements.  A  gift 
of  laud  which  has  led  the  grantee  to  make  permanent  improvements  is 
irrevocable  iu  equity.  Harde$ty  v.  Sichardton,  Md.  ii.  340 ;  44  Md. 
617. 

156.  Ibid.  —  Trust.  Where  there  is  a  trust  with  a  power  of  revoca- 
tion in  the  maker,  who  k  also  eesiui  que  triut,  the  power  is  well  exer- 
cised by  the  declaration  of  a  trust  for  a  term  certain  ;  the  effect  of  such 
declaration  is  to  work  a  revocation  of  the  trust  at  the  time  set,  and  a  bill 
to  revoke  the  trust  prior  to  that  time  will  be  dismissed  on  the  ground 
that  the  power  has  been  exhausted.  Hidell  v.  Int.  Co.  U.  S.  C.  C.  vii. 
391. 

157.  Written  Instrument — Cancellation.  Where  a  written  instrument 
exists  which  has  been  obtained  without  consideration,  or  which  has  be- 
come a  nullity,  or  which,  if  left  outstanding,  may  cause  injury  to  the 
plaintiff,  or  may  be  vexatiously  used  against  him  after  the  evidence  to 
invalidate  it  is  lost,  or  may  be  a  cloud  on  his  title,  equity  wUl  decree 
that  it  be  delivered  up  and  cancelled.  Wiard  t.  Brown,  Ca\.  xiii.  169  ; 
59  Cal.  194. 

BQUITT  PLBADINa  AND  PRACTICR 

I.  Geitbballt.  IX.  Plkas. 

XL  Pakties.  X.  Kbpuoatiohb. 

ni.  BiLM.  XI.  Ambndiibnts. 

IV.  Ckoss-bills.  XII.  Heabino. 

V.  Bills  of  Review.  XIII.  Issdes  to  Jurt. 

VI.  Mdltipariocs  Bills.  XIV.  Costs. 

VII.  Dbhcbbebs.  XV.  Dbcbeh. 
VIII.  Answers. 

I.  G«oeraU}r.  1.  Appearance  —  Subpoena  —  Waiver.     A  general  appearance  waives 

the  objection  that  the  defendant  is  not  named  in  the  prayer  for  subptsna; 
as  to  naming  other  defendants  he  is  not  concerned.  Buerk  v.  Imhaetuer, 
U.  S.  C.  C.  xii.  230. 

2.  Admissibility  of  Deposition  of  Deceased  Witness  in  Equity  —  Prae- 
tice.     See  Jones  v.  Jones,  Md.  4  Am.  L.  T.  R.  489. 

8.  Copyrights  and  Patents  —  Other  Suits.  There  is  no  material  differ- 
ence between  the  principles  and  rules  applicaUe  to  equity  proceedings  in 
copyright  or  patent  right  cases  and  those  applicable  to  other  suits  in 
equity.     Lodge  v.  Scrimer ;  Black  v.  Stoddart,  U.  S.  C.  C.  ix.  187. 

4.  Cross-examination  —  Interrogatories  —  Under  Commission.  Where 
either  party  gives  notice  to  the  other  that  he  desires  that  the  evidence 
be  taken  orally,  and  afterwards  applies  for  a  commission  to  examine  a 
party  in  a  foreign  country  on  written  interrogatories,  the  other  party  will 
be  permitted  to  cross-examine  orally  the  party  so  examined.  Bisehoff- 
sheim  V.  Baltser,  U.  S.  C.  C.  xiii.  197  ;  20  Blatch.  229. 

5.  Dismissing  Bill  —  Preliminary  Injunction.  It  is  not  proper  prac- 
tice to  dismiss  a  bill  on  a  hearing  on  a  motion  to  continue  a  preliminary 
injunction  before  demurrer  or  answer  filed.  Coal  Go's  Appeal,  Penn.  t. 
756. 

6.  Divorce — Process  —  In  State.  A  summons  in  divorce  may  be 
directed  to  the  sheriff  of  another  county,  and  served  therein.  Brown  v. 
Brown,  Neb.  xi.  22 ;  10  Neb.  849. 

7.  Equity  Rule  18.  —  Service  of  Suhpcena.  Equity  rule  1 3  does  not 
require  that  a  copy  of  the  8nbp«ena  should  be  left  with  a  person  in  the 
dwelling-house ;  it  is  sufficient  if  the  person  who  receives  tho  copy  is  at 
the  dwelling-house.     The  service  of  a  subpoena  in  the  lower  room  of  a 
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buildiug  oocapied  Iwlow  as  a  store,  and  above  as  a  dwelling,  is  a  sofScieot 
service  within  the  rale.     hu.  Co.  v.  Wulf,  U.  S.  C.  C.  ix.  535. 

8.  Equity  RvU  69 — Ditmittal.    Where  a  plaintiff  has  not  taken  tes- 
timony in  support  of  his  bill  within  the  three  mouths  after  issue  formed, 
as  allowed  by  rule  69,  the  coort  will  not  on  that  account  dismiss  the  bill* 
for  want  of  prosecution.     Sargeant  v.  Bank,  U.  S.  C.  C;  vii.  281. 

9.  Evidence  —  Proof.  The  old  rule  in  eqfdity,  that  where  a  matter  of 
fact  is  directly  put  in  issue  by  the  answer  the  evidence  of  two  witnesses 
is  required  as  the  foundation  for  a  decree,  has  been  modified.  A  single 
witness,  when  corroborated  by  additional  testimony  or  by  circumstances, 
is  sufficient.     Powden  v.  Johnson,  U.  S.  C.  C.  vii.  294. 

10.  Exceptions  —  Sale  —  Parties.  Exceptions  to  the  ratification  of  a 
sale  made  under  a  decree  in  equity  cannot  be  filed  by  persons  not  parties 
to  the  proceedings.     OrifjUh  v.  Hammond,  Md.  ii.  896 ;  45  Md.  84. 

11.  Foreclosure  —  Liabilities  of  Receivers — Intervention.  Under  an 
order  in  foredosure  against  a  corporation  and  for  the  appointment  of  re- 
ceivers, which  delivered  the  property  to  the  corporation  as  a  purchaser, 
provided  that  "lawful  debts  contracted  by  the  receivers"  shall  be  a  para- 
mount lien,  and  that  "  all  claims  peodiug  in  this  suit,  debts,  and  liabilities  " 
•hall  be  paid  by  the  corporation,  plaintiffs  who  had  recovered  judgments 
u;ainst  the  receivers  for  injuries  could  be  made  interveners  in  the  origi- 
nu  suit,  and  their  judgments  made  a  lien  on  the  proceeds  of  the  foreclos- 
ure sale.    Farmers'  Loan  and  Trust  Co.  v.  S.  B.  Co.  D.  S.  C.  C.  xvi.  583. 

12.  Ibid.  —  Partnership  —  Set-off.  Partnership  matters  will  not  be 
gone  into  in  a  foreclosure  suit,  unless  the  answer  or  a  cross-bill  sets  up 
snch  facts  as  would  entitle  defendant  to  an  equitable  set-off.  Hess  v. 
Final,  Mich.  i.  177  ;  32  Mich.  515. 

13.  Ibid.  —  Postponemettt.  If  it  appears  that  a  foreclosure  sale,  if  made 
at  the  time  advertised,  will  be  detrimental  to  all  the  parties,  it  will  be 
postponed.     Loan  and  Trust  Go.  v.  Iron  Co.  N.  J.  xiv.  450. 

1 4.  Ibid.  —  Sale  set  aside  —  New  Parties.  An  order  setting  aside  a 
foreclosure  sale  and  o[>ening  the  case  cannot  be  made  without  bringing 
in  such  third  persons  as  have  acquired  rights  under  the  sale.  Jewett  v. 
Mvrris,  Mich.  ix.  13  ;  41  Mich.  689. 

15.  Ibid.  —  Subseqttent  Purchasers.  When  a  foreclosure  bill  properly 
makes  parties  defendants  as  subsequent  purchasers,  an  allegation  that 
they  claim  some  adverse  interest  does  not  make  the  bill  demurrable,  nor 
preclude  the  determination  of  their  interests,  which  are  not  adverse. 
Wilkinson  v.  Green,  Mich.  ii.  631 ;  34  Mich.  221. 

16.  Habere  Facias  Possessionem — Party.  Tbe  writ  of  habere  facias 
possessionem  will  not  issue  against  one  who  was  not  a  party  to  the  pro- 
ceedings under  which  the  sale  was  made,  and  who  claims  title  to  the  prop- 
erty in  dispute.     Griffith  v.  Hammond,  Md.  ii.  896 ;  45  Md.  84. 

17.  Injunction  —  "Credit  on  Fi.  Fa.  Failure  to  enter  a  credit  on  the 
fi.fa.  will  not  warrant  an  injunction  to  arrest  levy  and  sale.     Brown  v. 

Wilson,  6a.  ii.  294;  56  6a.  534. 

18.  Ibid.  —  Equity.  Upon  a  bill  without  equity,  the  judge  is  not 
obliged  to  order  that  cause  be  shown  against  granting  injunction.     Hid. 

19.  Ibid.  —  Service  on  Attorney  of  Plaintiff  in  Action  at  Law.  Ou 
a  bill  to  restrain  the  prosecution  of  a  suit  at  law  in  the  same  court,  the 
(ubptena  to  appear  and  answer  the  bill  may  be  ordered  served  on  the 
attorney  for  the  plaintiff  in  the  suit  at  law,  and,  if  feasible,  also  upon  such 
l^aintiff  wherever  he  may  be  found.  Cortes  Co.  v.  Thannhauser,  U.  S. 
C.  C.  xii.  715. 

20.  Ibid.  —  Tortious  Acts  —  No  Privity  between  Defendants.  Defend- 
ants, among  whom  there  is  no  privity,  cannot  be  joined  in  the  same  suit 
praying  for  equitable  relief  against  their  several  tortious  acts.  Keyes  v. 
Mimnff  Co.  Cal.  ix.  78 ;  58  Gal.  724. 


Digitized  byLjOOQlC 


332  EQUITY  PLEADING  AND  PRACTICE. 

21.  InterroyatorU*  —  Note  to  Annoer  —  Stating  Part  of  BilL  Where 
there  are  interrogatories  in  the  bill,  but  no  note  requiring  the  defendanto 
to  answer,  the  defendants  are  only  required  to  answer  the  stating  part  of 
the  bill.  Buerk  v.  Imhaeuser,  U.  S.  C.  C.  xiiL  268 ;  20  Blatch.  274. 
^  22.  Iisues  in  Equity  determined —  Trantfer  of  Istues  to  Legal  Docket. 
Where  issues,  legal  and  equitable,  are  transferred  to  the  equity  docket 
and  have  been  determined  in  favor  of  the  defendant,  and  the  equity  court 
is  of  opinion  that  the  issue  in  equity  is  a  full  defence  to  the  suit  or  action, 
its  refusal  to  re-transfer  the  legal  issues  to  the  ordinary  docket  is  not 
error.      Wimmer  v.  Ficklin,  Ky.  vL  618 ;  14  Bush,  198. 

23.  Interpleader  —  Boundaries  —  Taxing  District.  When  officers  of 
different  counties  claim  jurisdiction  over  the  same  territory,  they  may  be 
compelled  by  a  tax-payer  to  interplead  in  order  that  the  question  of  juris- 
diction may  be  settled,  and  the  party  in  error  enjoined.  Grand  County 
V.  Larimer  County,  Colo.  xiL  649. 

24.  Joinder —  Ihco  Causes  of  Action.  E^quity  permits  the  joinder  of 
several  causes  of  action  in  one  bill  unless  the  effect  will  be  to  embarrass 
the  defendant  and  introduce  confusion  into  the  case.  Manuf.  Co.  v.  R.  R. 
Co.  U.  S.  a  C.  vii.  295. 

25.  Jurisdiction  —  Direct  Relief  refused — Auxiliary  Relief.  Where 
the  relief  which  is  sought  in  equity  cannot  be  granted  for  want  of  juris- 
diction, auxiliary  relief  must  likewise  faiL  R.  R.  Co.  v.  DeGraffy  Miun. 
xi.  17;  27  Minn.  1. 

26.  Ibid.  —  Pleading — Evidence.  Where  a  bill  states  a  cause  of 
action  for  which  there  is  an  adequate  remedy  at  law,  or  where  the  proofs 
show  it  to  be  such  a  cause  of  action,  although  the  objection  has  not  been 
raised  by  the  pleadings  nor  suggested  by  counsel,  it  is  the  duty  of  the 
court  to  decline  jurisdiction  and  dismiss  the  bill.  Dumont  v.  Fry,  U.  S. 
C.  C.  xiii.  677. 

27.  Jbid.  —  Service.  A  decree  to  operato  upon  a  defendant  person- 
ally  can  be  had  only  when  he  is  brought  personally,  by  service,  within 
the  jurisdiction  of  the  court.  WaUing  v.  Beers,  Mass.  ii.  395;  120 
Mass.  548. 

28.  Ibid.  —  Service  out  of  State.  A  service  by  a  copy  left  at  the  last 
and  usual  place  of  abode,  out  of  the  state,  of  a  defendant,  will  not  bring 
him  within  the  jurisdiction.     JbitL 

29.  Ibid.  —  Going  to  Tried.  A  defendant  by  proceeding  to  trial 
afterwards  does  not  lose  the  right  to  say  that  he  did  not  withdraw  a 
protest  made  against  the  jurisdiction.     Ibid. 

SO.  Submitting  Master's  Report  to  Parties.  After  the  master's  report 
has  been  made  it  is  not  necessary  to  submit  it  to  Uie  parties  for  in- 
sjiection.     Batch  v.  R.  R.  Co.  U.  S.  C.  C.  xiii.  230. 

31.  Non-resident  Defendant — Appearance — Act  of  March  3,  1875. 
The  court  may,  in  an  order  entered  pursuant  to  the  Act  of  March  3, 
1875,  fix  any  date  certain  for  the  appearance  of  the  non-resident  defend- 
ant, and  is  not  limited  to  the  usual  rule  day.  Forsyth  v.  Pierson,  U.  S. 
C.  C.  xiii.  232. 

32.  Ibid.  —  Defendants — Service  —  Act  of  March  3,1875.  A  mar- 
shal'a  return  of  "  not  found "  in  the  district  is  not  indispensable  to  the 
making  of  an  order  for  service  on  a  non-resident  defendant  pursuant  to 
the  Act  of  March  3,  1 875.     Ibid. 

33.  Ibid.  —  Amending  Rxamination  served  in  Equity  —  Objection. 
The  objection  that  a  subpcena  to  appear  and  answer  a  bill  in  equity  was 
served  upon  a  non-resident  while  he  was  in  the  state  attending  an  ex- 
amination of  witnesses  must  be  taken  promptly.  Matthews  v.  Puffer, 
U.  S.  C.  C.  xiii.  165;  20  Blatch.  233. 

34.  New  Trial  —  Application  for  Relief.  A  bill  asking  the  setting 
aside  of  a  judgment  and  praying  au  injunction  against  its  execution  and 
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for  general  relief,  and  setting  out  newly  discovered  evidence,  maj  be 
treated  as  a  bill  for  a  new  trial,     hu.  Co.  r.  Trefz,  U.  S.  C.  C.  xii.  419. 

35.  Partition.  An  error  of  commissioners  in  partition  can  be  cor- 
rected only  by  setting  aside  or  vacating  the  decree  confirming  the 
commissioners'  report,  and  sending  it  back  to  the  same  or  another 
commission.     Leach  v.  Jones,  R.  I.  ii.  520;  11  R.  I.  386. 

36.  Payment  of  Money  into  Court  pendente  lite.  Where  a  fund  in 
dispute  is  in  the  hands  of  a  defendant  the  court  may,  in  its  discretion, 
order  its  payment  into  court ;  before  it  will  do  so,  however,  these  condi- 
tions must  exist :  1.  The  fund  mast  appear  to  be  in  danger  of  misappro- 
priation or  miscondact  on  the  part  of  defendant.  2.  The  money  must 
be  admitted  to  be  in  the  hands  of  the  defendant.  3.  The  amount  must 
be  admitted  or  ascertainable  by  mere  addition  and  subtraction.  Ins. 
Co.  V.  KeUoffff,  U.  8.  C.  C.  V.  682. 

37.  Receiver  —  Suit  on  hit  Tort.  One  who  comes  into  chancery  to 
sue  a  receiver  for  an  injury  sounding  in  tort  must  pursue  the  practice  of 
the  court.     Kennedy  v.  R.  R.  Co.  U.  S.  C.  C.  x.  359. 

38.  Stockholder —  Contribution.  The  plaintiff  in  a  suit  against  one 
corporation  being  a  stockholder  in  another  corporation,  and  as  such  lia- 
ble to  contribate,  for  want  of  proper  parties  and  pleadings  no  decree  for 
oontribntion  can  be  made.     Harrison  v.  R.  R.  Co.  U.  S.  C.  C  xiv.  546. 

89.  Withdrawal  after  Committee's  Report.  A  suit  cannot  be  with- 
drawn after  a  committee  has  made  and  delivered  a  report  upon  the  facts 
referred  to  it     Moriarty  v.  Mason,  Conn.  xi.  697 ;  47  Conn.  436. 

40.  Adding  Party  Jjefendant —  Changing  Bill.      An  application  to 
become   a  party  defendant  will   not   be  granted   if  the  bill   must  be  n.  Parties, 
materially  changed.      U.  S.  v.  Gillespie,  U.  S.  C.  C.  xii.  389. 

41.  3id, — Interest — Intestacy.  A  party  defendant,  whose  interest 
would  arise  upon  intestacy  only,  will  not  be  added  to  a  bill  tiled  against 
executors  for  an  account  and  for  the  construction  of  the  will.     Ibid. 

42.  Conveyance  to  Heir  by  Trustee  —  Cesluis  que  trust.  To  a  bill  to 
obtain  a  conveyance  of  any  part  of  a  trust  estate  by  the  heir,  it  is  at 
least  within  the  discretion  of  the  court  to  allow  cestui*  que  trust  claiming 
present  interests  to  be  made  parties  to  the  bill,  and  to  decline  to  enter 
upon  the  consideration  of  the  merits  of  the  plaintiffs  claim  until  they  are 
broaght  in.     Sears  v.  Hardy,  Mass.  i.  625  ;  120  Mass.  524. 

43.  Corporation  —  Officer  joined  —  Discovery.  In  discovery  against 
a  corporation  an  officer  thereof  cannot  be  joined  unless  he  has  knowledge 
of  the  matters  inquired  of,  and  acquired  as  an  officer.  McComb  v.  R. 
R.  Co.  U.  S.  C.  C.  xi.  422 ;  19  Blatch.  69. 

44.  Creditors — Cunstruction  of  Will.  Creditors  must  be  made  parties 
to  a  bill  filed  by  an  executor  setting  up  that  the  widow  and  children 
on  the  one  hand  and  the  creditors  on  the  other  claim  a  certain  fond,  and 
asking  a  construction  of  the  will  as  to  the  question.  Campbell  v.  Falkner, 
Penn.  iv.  435. 

45.  Dismissal —  Subsequent  Mortgagee  as  Party —  Suit  defeated.  A 
bill  will  be  dismissed  as  to  a  subsequent  mortgagee  made  a  party  to  the 
litigation,  it  being  found  that  that  hindered  or  defeated  the  suit.  Rich- 
ards V.  R.  R.  Co.  U.  S.  C.  C.  i.  104  ;  1  Hughes,  28. 

46.  Enforcing  TVust  —  Minor  Trustee.  Where  a  bill  in  eqnity  is 
brought  to  enforce  a  trust,  the  trustee,  though  a  minor,  must  be  made  a 
party.      Wakefield  v.  Marr,  Maine,  ii.  521 ;  65  Maine,  341. 

47.  Ibid. —  Guardian  of  Minor  Trustee.  It  cannot  be  maintained 
against  the  guardian  of  such  minor  alone.     Ibid. 

48.  Infants  —  Enforcing  Compromise.  The  court  may  approve  of  a 
compromise  made  on  behalf  of  infants,  bnt  it  cannot  force  one  upon  them 
uainst  the  consent  of  their  legal  advisers.  Re  Birchall  f  Wilson  v, 
BirehaO,  Ct.  of  Appeal,  li.  624 ;  44  L.  T.  R.  N.  8.  118. 
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49.  Joinder — ZHtUnet  Righti.  Parties  haviug  no  common  interest, 
bat  aseertiogEeveral  and  distinct  rights,  cannot  unite  as  plaintifb.  Hen- 
driciton  v.  Wallace's  £x'r,  N.  J.  iz.  411 ;  4  Stew.  604. 

50.  3id.  —  MUjoinder  —  Demurrer  —  Waivet Ditmissal.  Mis- 
joinder of  plaintiffs  must  be  attacked  by  demurrer ;  if  waived,  however, 
by  answer,  so  as  to  embarrass  the  court,  it  will  dismiss  the  complaint. 
End. 

51.  Ibid.  —  Tenant*  in  Common  —  Separate  Deed*.  Wliere  all  the 
tenants  in  common  file  a  petition  against  the  common  vendee,  praying 
that  all  the  separate  deeds  be  set  aside  and  cancelled,  there  is  an  im- 
proper joinder  of  several  causes  of  action.  Jeffert  v.  Forbes,  Kan.  xiv. 
777. 

52.  Judgment  Creditor  —  Selling  Eqmty  of  Redemption  of  Corpora- 
tion. Tlie  judgment  creditor  'need  not  join  any  other  creditors  in  his 
bill  for  a  sale  of  the  equity  of  redemption  of  a  corporation  to  satisfy  his 
debt.     R.  R.  Co.  v.  McCutchen,  Miss.  ilL  3 ;  52  Miss.  645. 

53.  Party  in  Contempt  —  Right  to  be  heard.  When  a  party  to  an 
equity  cause  is  in  contempt  he  will  not  be  heard  therein  before  the  con- 
tempt is  purged.      Walker  v.  Walker,  N.  Y.  x.  601. 

54.  Setting  aside  Policy  of  Insurance  —  Infants.  Infants  are  neces- 
sary parties  to  a  bill  in  equity  to  set  aside  a  policy  of  insurance,  when 
they  have  a  contingent  interest  in  such  policy.  Ins.  Co.  v.  Patterson, 
U.  S.  C.  C.  ix.  539. 

55.  Transfer  of  Stock  to  Oxener.  A  bill  to  restore  to  a  complainant 
the  ownership  of  stock  must  be  brought  against  the  corporation,  and  the 
apparent  stockholder  will  be  bound.  A  bill  against  him  is  idle.  Kendig 
y.  Dean,  S.  C.  U.  S.  viii.  548 ;  97  U.  S.  423. 

5Q.  Trustees  —  Foreclosure.  Where  trustees  under  a  mortgage  of 
whom  it  is  alleged  in  the  bill  for  a  foreclosure  that  they  had  refused  to 
proceed  to  reiJize  on  the  security  apply  to  come  in  and  have  been  ad- 
mitted as  complainants  in  the  bill,  they  must  control  the  proceeddng. 
Richards  v.  R.  R.  Co.  U.  S.  C.  C.  L  104 ;  1  Hughes,  128. 

57.  Will  —  Contest  over  Legacies.  An  action  to  establish  a  right  to 
legacies  is  properly  brought  jointly  by  the  legatees  whose  legacies  depend 
upon  the  same  right  and  would  be  alike  affected  by  the  judgment ;  all  of 
the  legatees  and  the  executors  are  necessary  parties  as  plaintiffs  or  de- 
fendants. Catlin  V.  Wlieeler,  Wis.  x.  544 ;  49  Wis.  507. 
III.  Bills.  58.  Amended  Rill —  Supplemental  Rill.     Designating  a  bill  as   an 

amended  bill  when  it  was  a  supplemental  bill  is  unimportant  when  the 
issuo)  are  the  same.     Hess  v.  Fined,  Mich.  i.  177  ;  32  Mich.  515. 

59.  Bin  by  the  United  States  to  set  aside  a  Land  Patent  —  Control 
of  Attorney  General.  A  bill  on  behiilf  of  the  government  to  set  aside  a 
patent,  or  a  confirmation  of  land  title  under  a  Mexican  grant,  after  it  has 
become  final,  must  show  that  it  is  controlled  by  the  attorney  generaL 
U.  S.  V.  Throckmorton,  S.  C.  U.  S.  viii.  481  ;  98  U.  S.  61. 

60.  Decree  obtained  by  Fraud.  An  original  bill  is  a  proper  tnode  of 
seeking  redress  against  a  decree  obtained  by  covin  or  fraud.  Sahlgard 
V.  Kennedy,  U.  S.  C.  C.  x.  36. 

61.  Discovery —  Specific  Relief.  A  complaint  for  discovery  or  spe- 
cific relief  must  state  facts  which  show  the  default  and  liability  of  defend- 
ant.    Seeky  v.  Hills,  Wis.  x.  288  ;  49  Wis.  473. 

62.  Dismissal  without  Prejudice  —  New  BilL  A  bill  will  not  be  dis- 
missed, without  prejudice,  where  a  new  bill  must  necessarily  cover  the 
same  groutid.     Gale  v.  Gould,  Mich.  viii.  654  ;  40  Mich.  515. 

63.  Equitable  Assets  —  Other  Creditors.  Other  creditors  are  not  en- 
titled to  be  made  parties  to  the  bill  to  reach  equitable  assets,  to  partici- 
pate ratably  in  the  distribution  of  the  assets.  Savings  and  Trust  Co.  r. 
JBarle,  S.  C.  U.  S.  xvii.  449. 
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64.  Filing  Bill  for  Stime  Oeuue  eu  thai  upon  *ehich  Action  at  Law  it 
bated.  While  an  actioa  at  law  oainiot  be  transformed  by  leave  of  ocmrt 
into  a  suit  in  equity,  yet  an  independent  suit  may  be  instituted  for  the 
same  cause,  and  the  d^endant  may  afterwaids  apply  to  the  court  to  pot 
the  plaintiff  to  an  election.  Tlwrne  t.  Tovanda  Tanning  Co.  U.  S.  C. 
C.  XV.  549. 

65.  Fraud —  Charget  not  ttutained  —  Other  Grounds  of  SeUef — 
Dimniftal  of  BiU.  Where  the  charget  of  fraud  in  a  bill  are  not  sus- 
tained, and  there  are  other  disttoot  and  cubetastive  grounds  of  relief 
alleged,  which  are  not  merely  incidents  or  supports  to  the  charges  of 
fraud,  the  court  will  proceed  to  the  consideration  of  such  allegations,  and 
Dot  dismiss  the  bill,  if  it  be  of  opinion  that  the  defendant  will  not  be 
prejudiced  thereby.     Hoyt  v.  Sprague,  U.  8.  C.  C.  viii.  61 6. 

66.  Known  E*$ential  Rightt.  Essential  rights  of  the  plaintiff,  neces- 
sarily within  his  knowledge,  must  be  alleged  positively  in  the  bill.  Rice 
y.  Merrimack  Hotiery  Oo.  N.  H.  i.  262. 

67.  Petition  —  Motum.  Equitable  aid  must  be  sought  by  petition ; 
not  by  motion.     Bblden  v.  Talbot,  Mo.  iv.  582. 

68.  Specific  Performance  —  Diemieeed  upon  the  Papert.  The  bill 
may  be  dismissed  at  the  heariifg,  without  reference,  if  on  the  pleadings 
and  proofs  the  court  can  then  decide  the  question.  Tittatton  v.  Getner, 
N.  J.  xi.  778. 

69.  Dittinct  Equities.     A  cross-bill  cannot  be  entertained  on  rights  or  rv.  Cron-bills. 
equities  which  have  no  connection  with,  and  are  independent  and  distinct 

from,  it.     Pippin  v.  Shelton,  Ala.  vi.  708. 

70.  Addiiumal  Defendantt.  Where  a  defendant  files  a  cross-bill  it  is 
proper  to  make  defendants  of  persons  not  parties  to  the  original  bill  if 
they  are  necessary  to  complete  relief.  Mc  Oomb  v.  R.  R,  Co.  U.  S.  C.  C 
xL422:  19  Blatch.  69. 

71.  Discovery  —  Stag.  A  plaintiff  may  add  to  a  bill  whom  he  chooses, 
for  the  purpose  of  a  discovery,  bat  he  is  not  entitled  to  a  stay  nntil  that 
person  appears.  Costa  Rica  v.  Brlanger,  Chan.  Div.  i.  228 ;  1  Chan. 
Div.  171. 

72.  Federal  Courts — Process  to  Answer  served  on  Solicitor.  There 
are  two  exceptions  in  the  fednttl  courts  to  the  general  chancery  rule 
that  service  of  subpoena  to  answer  a  croes-bill  ciuinot  be  made  on  the 
solicitor  in  the  original  bill :  1,  in  cases  of  injunctions  to  stay  proceedings 
at  law ;  2,  where  the  defendant  in  the  cross-bill,  who  is  plaintiff  in  the 
original  bill,  resides  beyond  the  jurisdiction  of  the  court.  Lowenstein  v. 
€fUdeweU,  U.  8.  C.  C.  vi.  454. 

78.  Record  —  New  Matter — Error  in  Fact.     A  bill  of  review  can  V.  BUkof  Be< 
only  be  brought  on  two  grounds :  1.  Error  in  law  apparent  on  the  face  ^*'- 
of  the  record.     2.  The  discovery  of  new  matter  which  could  not  have 
been  used  at  the  time  of  making  the  decree.     Error  in  fact  in  a  final  de- 
cree can  be  corrected  only  on  appeal  to  an  appellate  court.      Wroten^s 
Auignee  v.  Armat,  Va.  vii.  797  ;  81  Gratt.  228. 

74.  Errors  of  Law  —  Errors  of  Fact.  A  bill  for  the  review  of  a  de- 
cree on  the  ground  of  errors  of  law  must  show  errors  appearing  on  the 
face  of  the  decree,  arising  upon  facts  either  admitted  or  stated  as  facts  in 
the  decree.     Rowlings'  Mx'r  v.  Rowlings,  Va.  xii.  882  ;  75  Va.  76. 

75.  Failure  to  perform  Decree  —  Dismissal.  Where  there  has  been  a 
&flure  to  perform  the  decree  a  bill  of  review  will  be  dismissed  on  motion. 
Bwfieg  v.  FHnt,  U.  8.  C.C.  ix.  4. 

76.  Forged  Will.  A  bill  of  review  upon  after-discovered  evidence 
tending  to  show  that  a  proven  will  is  forged  may  be  filed  by  an  interested 
party  who  was  not  a  partv  to  the  probate  proceedings.  Connolly  y.  Con- 
noUg,  Va.  ix.  830;  32  Gratt.  657. 

77.  Fraud— ABegationt  —  Former  Decree.    A  bill  for  relief  on  the 
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gronnd  of  fraud  most  state  facts  oonstitatiog  the  fraud,  so  that  the  court 
may  determine  whether,  if  true,  they  constitute  fraud.  Brook*  r.  O'Uara, 
U.  S.  C.  C.  xii.  353. 

78.  New  Matter,  after  Decree.  The  requisites  of  a  bill  of  review 
grounded  on  new  matter  are:  I.  It  must  have  been  discovered  after  de- 
cree rendered.  2.  The  circumstances  must  have  been  such  that  it  could 
not  have  been  discovered  before  decree.  3.  It  must  be  material,  so  that, 
if  established,  it  ought  to  produce  a  different  result  on  the  merits.  4.  It 
must  not  be  merely  cumulative  evidence.  Campbell  v.  Bowle^e  AdmW, 
Va.  xiu.  287. 

79.  Partition  —  Correction  of  Errort  of  Committionen  after  Term. 
,The  proceeding  to  correct  an  error  of  commissioners  in  partition,  if  taken 
after  the  beginning  of  the  next  term  in  chancery,  must  be  by  bill  of  re- 
view.    Leach  v.  fonet,  R.  I.  ii.  520 ;  11  R.  I  386. 

80.  Performance  of  Decree.  The  decree  must  be  performed  before  a 
bill  of  review  can  be  brought.  If  the  decree  be  for  land,  the  possession 
must  be  surrendered ;  if  it  be  for  money,  it  must  be  paid.  Burleg  v. 
Flint,  U.  S.  C.  C.  ix.  4. 

81.  Relief  against  Judgment  of  Court  of  Latt  Retort,  This  court 
cannot  entertain  a  bill  of  review  to  revise  a  decree  entered  here  upon 
remittitur  from  the  court  of  errors  and  appeals,  reversing  the  decree  of 
this  court.  But  this  court  may,  upon  a  sufficient  case  being  made  under 
an  original  bill,  give  relief  against  the  judgment  of  any  judicial  tribunal. 
Jewett  V.  Dringer,  N.J.  ix.  379  ;  4  Stew.  586. 

82.  To  set  aside  Decree  —  FttU  Defence  —  Fraud.  A  bill  to  set  aside 
a  former  decree  on  the  ground  that  certain  facts  were  not  discovered  in 
time  will  not  be  heard  unless  the  complainant  prevented  the  full  presenta- 
tion of  the  defence.     Brooks  v.  Cf  Hara,  U.  S.  C.  C.  xii.  853. 

VI.  Multifari-         83.  Multifarious  Bill  defined.     Hayes  v.  Dayton,  U.  S.  C.  C.  x.  802. 

ou»  Bills.  g4^  Fraiid  —  Parties.     Where  there  is  a  general  scheme  to  defraud, 

in  pursuance  of  which  several  distinct  acts  are  done,  to  one  or  more  of 
which  acts  each  of  the  defendants  is  a  party,  a  bill  is  not  demurrable  for 
multifariousness  which  joins  all  the  defendants  and  sets  out  all  the  acts 
done  in  furtherance  of  the  scheme,  though  all  the  defendants  are  not 
concerned  in  each  detail  thereof.  Prevost  v.  Cforrell,  U.  S.  C.  C.  viL 
296. 

85.  Jliid.  —  Conspiracy  —  Several  Defendants.  A  bill  to  reach  prop- 
erty acquired  by  several  defendants  through  the  same  conspiracy  is  not 
multifarious.     Johnson  v.  Potpers,  U.  S.  C.  C.  xiv.  514. 

86.  Infringement  of  Patent.  Where  a  bill  brought  for  the  infringe- 
ment of  two  patents  contains  disjunctive  allegations  and  prayers  so  that 
the  bill  could  be  supported  by  proving  the  use  of  both  or  of  either  of  the 
patents,  it  is  demurrable  for  multifariousness.  Liliendal  v.  Detwiler, 
U.  S.  C.  C.  xvi.  775. 

87.  Ibid.  —Correlative  Patent.  A  bill  which  includes  several  patents 
whose  subjects  are  correlative,  and  charges  that  they  have  been  embod- 
ied iu  one  infringing  machine,  is  not  multifarious.  Nellis  v.  Manuf.  Co. 
Penn.  xiv.  260. 

88.  Ibid.  —  Two  PatenU  made  the  Subject  of  One  Suit.  The  infringe- 
ment  of  more  than  one  patent  conjointly  used  may  be  made  the  subject 
of  one  suit.     Ibid. 

89.  Joinder  of  Discovery  and  Speeifie  Petformanee.  A  bill  for  the 
discovery  and  production  of  a  contract,  and  for  the  specific  perfoimanoe 
of  it,  is  multifarious;  there  is  a  misjoinder.  Markey  v.  Ins.  Go.  U.  S.  C. 
C.  iii.  647. 

90.  Joining  Foreclosure  uith  Claim  to  set  aside  Trust  Deed.  Joining 
the  foreclosure  of  a  judgment  lien  upon  land,  and  the  setting  aside  for 
fraud  the  trust  deed,  makes  the  bill  multifarious.    It  is  not  practicable  to 
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deal  with  both  questions  at  the  same  time.  Bank  v.  Sprague,  U.  S.  C. 
C.  xu.  481. 

91.  Setting  atide  PoUcy  of  Ituuranee —  Injunction  to  restrain  Recov- 
ery of  Premium  paid.  The  joinder  of  a  prajer  to  set  aside  a  policy  of 
insurance  in  a  bill  to  restrain  an  action  at  law  for  tlie  recovery  of  back 
premiums  already  paid  does  not  render  the  bill  multifarious,  lot.  Go, 
V.  Patterson,  U.  S.  C.  C.  ix.  639. 

92.  Suit  againtt  Executrix  and  at  Grantee  of  Fraudulent  Trustee. 
Where  a  trustee  violated  his  trust  and  voluntarily  conveyed  property  to 
his  wife,  who  afterwards  became  his  executrix,  a  snit  in  equity  will  lie 
against  the  wife  to  reach  the  property  so  conveyed,  and  the  property 
received  by  her  as  executrix,  and  the  bill  in  sucli  suit,  is  not  bad  for 
multifariousness.  Beatty  \.  Hirukley,  U.  S.  C.  C.  ix.  283;  17  Blatch. 
398. 

93.  Title  —  Partition.  A  bill  to  settle  a  disputed  legal  title  to  real 
estate  and  for  partition  thereof  is  multifarious.  Chopin  v.  Sears,  U.  S. 
C.  C.  xvii.  325. 

94.  Bill— Laches.     If  the  case,  as  stated  by  the  bill,  appears  to  be  VH.  Demur- 
one  which  a  court  of  equity,  on  account  of  the  statements  of  the  claim,  ""■ 

or  the  laches  of  complainant,  will  refuse  to  aid,  the  defendant  may  resist 
it  by  demurrer.  Landsdale  v.  Smith,  S.  C.  U.  8.  xv.  385;  106  U.  S. 
391. 

95.  BUI  of  Revivor  to  bring  in  Representative  of  Deceased  Partner. 
A  demurrer  will  not  lie  to  a  bill  of  revivor  to  bring  iu  the  representative 
of  a  deceased  partner.     Wilson  v.  Seligman,  U.  S.  C.  C.  x.  651. 

96.  Demurrer  abandoned.  After  demurrer  filed,  no  disposition  thereof 
appearing,  and  a  subsequent  answer  and  hearing,  it  will  be  presumed 
that  the  demurrer  was  abandoned.  Basey  v.  Gallagher,  S.  G.  U.  S.  2 
Am.  L.  T.  R.  141. 

97.  Demurrer  to  Part,  and  Answer  to  Pari  of  Bill.  A  defendant 
may  demur  to  a  part  of  a  bill  and  answer  as  to  the  whole.  Hayes  v. 
Dayton,  U.  S.  C.  C.  x.  802 ;  18  Blatch.  420. 

98.  Jurisdiction  —  Answer — Costs.  A  defendant  is  not  bound  to  set 
up  want  of  jurisdiction  by  demurrer,  but  may  do  so  by  answer,  and  if 
he  succeeds,  the  costs  of  a  reference  to  an  examiner  and  master  cannot 
be  put  on  him.     Maguire's  Appeal,  Penn.  xv.  698. 

99.  Multifarious  JBilL  That  a  bill  is  multifarious  must  be  raised  by 
demurrer.      Wade  v.  Pulsifer,  Vt.  xiv.  220 ;  54  Vt.  45. 

100.  Ore  Tenus — Oath  of  Infant  to  Answer.  A  demurrer  ore  tenut 
must  be  coextensive  with  the  bill,  and  will  not  prevail  where  the  de- 
murrer is  taken  upon  the  ground  that  the  bill  prays  for  an  answer  under 
oath  by  infant  defendants.     7ns.  Co.  v.°  Patterson,  U.  S.  C.  C.  ix.  539. 

101.  Partial  Foundation.  A  demurrer  to  the  entire  bill,  a  foundation 
being  laid  therein  for  some  part  of  the  discovery  or  relief  asked,  will 
be  overruled.     Buerk  v.  Imhaetiser,  U.  S.  C.  C.  xii.  280. 

102.  Penally — Forfeiture.  A  demurrer  lies  to  an  allegation  in  a  bOI, 
when  the  answer  to  it  may  subject  the  defendant  to  anything  in  the  na- 
ture of  a  penalty  or  forfeiture.    Chapman  v.  Ferry.  V.  S.  C.  C.  xiv.  269. 

103.  Perpetuation  of  Testimony  —  AnmiUing  Patent.  A  bill  to  per- 
petuate testimony  in  a  patent  suit  is  not  demurrable  on  the  ground,  1, 
that  the  deposition  would  be  inadmissible  under  §  867,  Rev.  Stats.,  or,  2, 
that  the  evidence  could  be  taken  in  the  suit  which  the  attorney  general 
roust  bring  to  annul  the  patent.  Coffee  Polishing  Co.  v.  Coffee  Polishing 
Go.  U.  8.  C.  C.  xiii.  104;  20  Blatch.  174. 

104.  Attorney  at  Law — Failure  to  collect  —  Insolvency  of  Maker  of  VIII.  Answirs 
Note — Burden  of  Proof .     Where  the  bill  seeks  to  charge  the  attorney 

with  the  amount  of  a  draft  on  the  ground  that  it  might  have  been 
collected  by  proper  diligence,  an  allegation  in  the  answer  that  the  drawer 
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and  acceptor  were  inBolvent  is  responsive  and  pots  the  proof  npon  the 
complainant.     Woodward  v.  Robertson,  Tenn.  ix.  27. 

105.  Exception  to  Answer  —  Infringement  of  Patent  —  Substantive 
Defence.  A  substantive  defence,  not  responsiTe  to  the  plaintiff's  inquiry 
in  his  bill,  is  not  the  subject  of  exception ;  that  form  of  objection  applies 
only  to  an  insufficient  discovery,  or  to  scandal  and  impertinence.  Adams 
V.  Iron  Go.  U.  S.  C.  C.  xi.  595. 

106.  Filed  after  Hearing.  An  answer  filed  by  a  party  defendant  after 
a  decree  will  be  ordered  to  be  taken  from  the  file.  Alien  v.  Mayor,  U.  S. 
C.  C.  X.  163;  18  Blatch.  239. 

107.  Irregular  Answer  waived.  A  reply  to  an  irrcgnlar  answer  ad> 
mits  its  sufficiency.      Wooster  v.  Muser,  U.  S.  C.  C.  xvii.  614. 

108.  Sufficiency.  Answers  must  not  be  evasive ;  they  must  deay  or 
confess  the  charges  of  the  bill.     Place  v.  Providence,  B.  I.  vi.  766. 

109.  In  Bar.  Where  a  denial  merely  is  intended,  no  new  matter  in 
oppositioa  to  the  equity  of  the  bill  being  averred,  it  should  be  by  way  of 
answer.  But  whatever  matter  destroys  the  plaintiff's  suit  and  disables 
him  from  recovery  may  be  pleaded  in  bar.  Uubbell  v.  De  Landy  U.  S.  C 
C.  XV.  101 ;  11  Biss.  382. 

IX.  Plea*.  ll*^'  l^*^-  —  Former  Judgment — Reference — Construction  of  Supreme 

Court  Rule  90.  Where  former  judgments  are  pleaded  in  bar,  a  refer- 
ence may  be  ordered  to  a  master  to  take  testimony  as  to  the  truth  of  the 
pleas  before  the  complainant  demurs,  replies,  or  sets  the  pleas  down  for 
argument.  Mining  Co.  v.  Mining  Go.  U.  S.  C.  C.  ix.  338;  17  Blatch. 
889. 

111.  Ibid.  —  Infringement  of  Re-Issued  Patent.  A  plea  interposed 
to  a  bill  to  restrain  the  infringement  of  a  re-issued  patent,  averring  that 
the  original  patent  and  the  re-issue  were  for  different  inventions,  and 
that  the  claim  of  the  re-issae  was  unlawfully  expanded,  so  as  to  em- 
brace improvements  covered  by  other  patents,  whereby  the  re-issue  is 
void,  is  a  valid  plea ;  and  a  motion  to  strike  it  from  the  flies  was  prop- 
erly overruled.     HubheU  v.  DeLand,  U.  S.  C.  C.  xv.  101 ;  11  Biss.  382. 

112.  Facts  or  Law  —  Rule  31.  Pleas  in  equity  must  allege'  matters 
of  fact,  and  not  mere  conclusions  of  law,  and  if  not  traversal'le  for  that 
reason,  or  have  been  filed  irregularly,  for  lack  of  the  affidavit  of  the 
party,  and  certificate  of  counsel  required  by  the  thirty-first  equity  rule, 
may  be  disregarded.     Bank  v.  Ins.  Co.  S.  C.  U.  S.  xii.  705. 

113.  Striking  off  Plea.  Where  a  plea  is  filed  setting  up  facts  which 
may  prove  to  be  a  defence,  on  a  motion  to  strike  off  it  will  be  saved  to 
the  hearing,  to  be  then  treated  as  the  testimony  of  the  case  shall  warrant. 
Williams  v.  Transportation  Co.  U.  S.  C.  C.  vi.  678. 

"X.  Kcplica-  114.  Admissions  in  Answer.     A  general  replication  does  not  nallify 

tiom.'  the  effect  of  admissions  in  the  answer.    Cavender  v.  Calender,  U.  S.  C.  C. 

xii  580 ;  3  McCrary,  158. 
TCI.  Amend-  115.  After  Demurrer  —  Discretion.     Amendments  to  a  bill,  after  de- 

'■nent*.  morrer,  are  not  allowed  as  of  course.     Dowell  v.  Applegate,  U.  S-  C.  C. 

xii.  583  ;  7  Saw.  232.     See  Kirbg  v.  R.  R.  Co.  U.  S.  C.  C.  xii.  612. 

116.  Divorce —  THaL  A  bill  for  divorce  on  the  ground  o£  duress 
cannot  be  amended  to  allow  a  decree  to  annul  the  contract ;  the  latter 
issue  must  be  tried  by  a  jury.     Schafberg  v.  Schafberg,  Wis.  xvii.  671. 

117.  Express  Trust  —  Resulting  Trust.  A  bill  to  enforce  an  express 
trust  may  be  amended  to  show  a  resulting  tmst ;  a  new  cause  of  action 
is  not  set  up.    Hall  v.  Cmigdon.  N.  H.  i.  595  ;  56  N.  H.  279. 

118.  Fart  known  at  Time  of  filing  Answer.  An  amendment  to  an 
answer  will  not  he  allowed  where  it  appears  that  the  fact  to  be  intro- 
duced was  known  to  the  defendant  at  the  time  he  filed  his  answer.  Gross 
V.  Morgan,  U.  S.  C.  C.  xi.  659. 

119.  Process  —  Vested  Rights.    An  officer  will  be  allowed  to  amend 
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his  retnrn  of  service  of  both  mesne  and  final  process,  after  a  lapse  of 
years,  when  there  is  no  doubt  about  the  facts,  and  the  rights  of  third 
parties  are  not  iiijoriously  affected  thereby.  in«.  Co.  v.  Wvdf,  U.  S.  C. 
a  ix.  535. 

120.  Before  Master — Notice  to  Chuirdianad  litem.     When  testimony  XU.  Hearing, 
is  taliea  by  the  master  without  notice  to  the  guardian  tuL  litem,  the  evi- 
dence will  not  support  a  decree  against  the  infant's  interest.     Turner  v. 

JenHnt,  111.  iL  265  ;  79  111.  227. 

121.  On  Bill  and  Answer —  Want  of  Formal  Replication.  When  an 
equity  cause  has  been  heard  upon  the  merits,  upon  bill,  answer,  and 
proofs  taken,  as  upon  issue  perfected,  the  want  of  a  formal  replication 
cannot  be  assigned  as  error  upon  appeaL  Bank  v.  In*.  Co.  S.  C.  U.  S. 
xii.  705. 

122.  Ibid.  —  Deftndant  at  Witneu  —  Impeachment —  Contradiction. 
When  the  complainant  produces  the  defendant  as  a  witness,  he  must  ac- 
cept his  evidence  as  true,  unless  the  witness  is  contradicted  by  other 
witnesses.     Povden  v.  Johnson,  U.  S.  C.  C.  vii.  294. 

123.  Proceedings  to  Hearing  —  Waiver.  Where  a  cause  is  heard 
without  objection,  all  steps  not  taken  by  either  party  which  the  other 
has  a  right  to  insist  upon  for  bringing  the  cause  to  a  hearing  must  be  con- 
sidered as  waived.   Allen  v.  Mayor,  U.  S.  C.  C.  xi.  163 ;  18  Blatch.  239. 

124.  RtUef  asked — Law  or  Equitg — Territory.  Although  the  or- 
ganic act  of  a  territory  confers  law  and  equity  jurisdiction  upon  the  same 
court,  and  the  legislature  thereof  abolishes  the  distinction  between  legal 
and  equitable  proceedings,  where  equitable  relief  is  sought  the  court 
itself  must  give  it.    AM«y  v.  <?a/%Aer,  8.  C.  U.  S.  2  Am.  L.  T.  R.  141. 

125.  Remedy  at  Law.  After  hearing  on  a  sufficient  bill,  the  com- 
plainant will  not  be  sent  to  a  court  of  law  though  the  evidence  shows  an 
adequate  remedy  therein.  Brewster  v.  Colegrove,  Conn.  viii.  554;  46 
Conn.  105. 

126.  Removal  of  Bearing  Motion  —  Party  in  Contempt.  A  party  in 
contempt,  and  remaining  so,  is  entitled  to  remove  the  hearing  of  a  motion 
he  had  a  right  to  make  to  a  new  tribunal  upon  which  he  could  rely  as 
not  prejudiced  against  him  from  the  effect  of  former  hearings.  Hazard 
V.  Durant,  R.  I.  i.  80 ;  11  R.  I.  195. 

1 27.  Trial  by  Jury.  In  equity  the  plaintiff  is  not  entitled  to  s  trial 
by  jury.  Ross  v.  Ins.  Co.  Mass.  ii.  140  ;  120  Mass.  113.  Herdsman  y. 
Lewis,  U.  S.  C.  C.  xiiL  328 ;  20  Blatch.  266. 

1 28.  Ibid.  —  Reformation  of  Contract  —  Money  Judgment.  When  a 
plaintiff  brings  an  action  for  the  reformation  of  a  written  contract,  and 
at  the  same  time  asks  for  a  money  judgment,  to  which  he  would  be  en- 
titled only  in  the  event  of  his  obtaining  the  relief  sought,  and  the  only 
issue  of  fact  made  by  the  pleadings  is  on  the  right  to  such  equitable 
relief,  neither  party  has  the  right  to  demand  that  the  issue  be  tried  by  a 
jury.     Ellsworth  v.  Holcomb,  Ohio,  iii.  170  ;  28  Ohio  St.  66. 

129.  Rehearing  —  Demurrer  —  Verification  of  Petition.  Where  a 
petition  is  presented  for  a  rehearing  verified  only  by  the  solicitor  for  de- 
fendant, to  the  effect  that  the  petition  is  true  of  his  best  knowledge,  in- 
formation, and  belief,  a  demurrer  to  such  petition  must  be  sustained. 
Page,  Adm'x,  v.  Holmes  Burglar  Alarm  Teleg.  Co.  U.  S.  0.  C.  ix.  775 ; 
18  Blatch.  118. 

ISO.  Ibid.  —  Interlocutory  Decree.  Where  a  rehearing  is  granted 
upon  the  record,  and  the  court  is  satisfied  that  an  interlocutory  decree 
previously  entered  was  not  justified  by  the  proof  as  it  stood,  it  may  set 
aside  the  interlocutory  decree ;  Imt  where  the  rehearing  is  granted  for 
the  purpose  of  letting  in  newly-discovered  evidence,  it  would  be  im- 
proper to  set  aside  an  interlocutory  decree  before  a  final  hearing.  Rogers 
V.  Marshall,  U.  S.  C.  C.  xv.  420. 
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131.  Ibid.  —  Petitiont  by  Corporationt  not  Parties.  Where  a  petition 
is  presented  by  corporations  not  parties  to  the  suit  to  be  heard  in  the 
settlement  of  the  decree,  there  being  no  allegation  of  fraud  in  the  conduct 
of  the  suit,  a  demurrer  will  be  sustained.  Page,  Adm'x,  v.  Holmes  .~ 
lar  Alarm  Teleg.  Co.  U.  S.  C.  C.  ix.  775 ;  18  Blatch.  118. 
Imuesto  132.  mUs  of  Exception  on  Trial  of  Feigned  Issue.  Upon  an  appeal 
in  equity,  the  bill  of  exceptions  taken  before  the  court  upon  the  trial  of  a 
feigned  issue  directed  out  of  chancery  cannot  be  considered  upon  an  ap- 
pe^  from  the  decree  of  the  chancellor.  Watt  v.  Starke,  S.  C.  U.  S.  ix. 
161 ;  101  U.  S.  247. 

138.  Ibid.  — New  Trial,  A  bill  of  exceptions  taken  upon  the  trial  of 
a  feigned  issue  is  for  the  consideration  of  the  chancellor,  only,  on  a  motion 
for  a  new  trial.     Ibid. 

134.  Ibid.  —Act  February  16,  1875,  18  Stat.  816,  §  2.  This  practice 
is  not  changed  by  the  Act  of  February  16,  1875,  which  directs  that  the 
trial  of  a  feigned  issue,  in  patent  cases,  may  be  had  at  the  bar  of  the 
court.     Ibid. 

185.  Conflicting  Evidence.  Where  the  chancellor  cannot  arrive  at  a 
definite  and  satisfactory  conclusion,  by  reason  of  conflicting  evidence, 
it  is  his  duty  to  award  an  issue  to  be  tried  by  a  jury.  Snouffer  v.  Hans- 
brough,  Va.  xiii.  31. 

1 36.  Fraud.  An  issue  out  of  chancery  is  peculiarly  proper  in  cases  of 
fraud,  when  the  decision  rests  on  the  credit  to  be  given  to  the  witnesses. 
Bnd. 

137.  Issue  granted — Different  Parties.  The  same  issue  cannot  be 
granted  on  the  several  application  of  different  parties,  unless  they  be 
joined  as  plaintiffs  or  defendants.  Worthington  v.  Sidgely,  Md.  ix. 
.(73. 

138.  After  Master's  Report.  A  motion  to  send  an  issue  to  a  jury  after 
a  hearing  before  a  master,  and  a  report  by  him,  will  be  denied.  Atlanta 
Mitts  V.  Mason,  Mass.  ii.  10. 

189.  Trial  by  Issue.  A  court  of  equity  has  the  power  and  right  to  de- 
cide every  question  of  law  and  fact  which  may  arise  out  of  the  subject- 
matter  before  it,  and  over  which  it  has  jurisdiction,  and  the  trial  by  issue 
is  resorted  to  simply  as  a  means  of  informing  the  conscience  of  the  court, 
and  is  not  binding  upon  it.  Chaxe  v.  Winans,  Md.  xv.  500 ;  58  Md. 
475. 

1 40.  Ibid.  —  Territorial  Statute.  The  provision  in  a  territorial  statute 
that  "  an  issue  of  fact  shall  be  tried  by  a  jury,  unless  a  jury  trial  is 
waived  "  will  not  give  a  verdict  in  an  equity  cause  binding  force  on  the 
court.     Basey  v.  Gallagher,  S.  C.  U.  S.  2  Am.  L.  T.  R.  141. 

141.  Weight  of  Evidence.  An  issue  out  of  chancery  where  the  evi- 
dence is  conflicting  will  not  be  awarded  where  the  chancellor  is  satisfied 
as  to  the  weight  of  evidence.  Bbrd's  Ex'r  v.  Colbert,  Va.  4  Am.  L.  T. 
R.  524. 

xrv.  Costs.  142.  Causes  joined — Defendants  partially  successfuL     Costs  in  equity 

will  not  he  given  where  two  causes  are  united,  and  the  defendants  have 
prevailed  in  one.      Adams  v.  Morse,  U.  S.  C.  C.  xviL  268. 

143.  Dismissal  of  Demurrable  Bill  Costs  will  not  be  allowed  to  a 
defendant  who  proceeds  to  a  hearing  on  a  demurrable  bill.  Dawes  v. 
Taylor,  N.  J.  xiv.  180 ;  8  Stew.  140. 

XT.  Decrees.  144.  Creditor's  Bill.  A  decree  may  be  made  directing  the  satisfaction 
of  a  judgment  out  of  the  propertv  it  is  sought  to  discover.  Gage  v. 
Smith,  111.  ii.  239  ;  79  111.  219. 

145.  Decree  pro  confesso  —  BiU  to  revive  —  Defence  —  Discretion. 
Where  a  decree  pro  confesso  has  been  entered,  and  a  bill  to  revive  and 
enforce  it  has  been  filed,  the  defendant  cannot  controvert  it  by  a  defence 
which  he  might  have  made  to  the  first  bill ;  but  the  court  may  in  its  dis- 
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cretiou  change  the  decree  to  the  requirements  of  equity,  or  refute  assist- 
ance altogether.     Terry  v.  McClirUoek,  Mich.  iz.  214;  41  Mich.  492. 

146.  Snd.  —  Final  Decree  Pro  Confesto  —  DefauU  —  Default  in 
Open  Court.  Where  default  and  decree  pro  confesto  is  taken  in  open 
court,  under  any  special  order  made  by  the  court,  and  after  the  interven- 
tion of  a  rule-day,  a  final  decree  may  be  taken  at  the  same  term  of  court. 
Wah  ▼.  Bank,  U.  S.  C.  C.  viii.  580. 

147.  Ibid.  —  Necessary  Averment  of  Facts.  A  decree  pro  confesto 
must  show  on  its  face  the  facts  necessary  to  support  it.  McDonald  v. 
Shackelford,  Ala.  xi.  563. 

1 48.  Ibid.  —  Original  Bill  dismissed — Orots-Bill  not  answertd.  W  here 
a  cross-bill  has  been  filed,  and  a  subpcena  has  been  served  or  appearance 
entered,  the  defendants  in  the  original  bill  will  be  entitled  to  a  decree 
pro  confesso  on  their  cross-bUl,  if  the  original  bill  be  dismissed,  and  the 
time  allowed  by  the  rule  to  answer  has  elapsed.  Loteenstein  v.  Glidewell, 
U.  S.  C.  C.  vi.  454. 

,  149.  Deed  of  Trust  —  Enforcing  Sale — Certain  Bondholders  tuing. 
Under  a  deed  of  trust  in  which  certain  bondholders  filed  a  bill  against  the 
trustees  to  compel  the  sule  of  the  property,  it  is  not  a  valid  objection  to 
a  decree  that  all  of  the  bondholders  were  not  joined ;  they  may  come  in 
or  participate  in  the  proceeds.  Wilmer  v.  R.  R.  Co.  U.  8.  C.  C.  2  Am. 
L.  T.  R.  29. 

150.  Ditmissing  Bill — Bar.  A  decree  in  chancery  dismissing  the 
bUl  on  the  merits,  without  qualification,  is  as  conclusive  between  the 
parties  as  a  judgment  at  law.     Tankersley  v.  Pettis,  Ala.  ziii.  776. 

151.  Entry.  The  clerk  has  no  power  to  enter  judgment  until  directed 
by  the  judge  before  whom,  or  the  court  in  which,  the  cause  has  been  tried ; 
and  the  form  is  by  decree.     ShuUz  v.  Hoagland,  N.  Y.  ix.  255. 

152.  Equity  of  Redemption.  As  a  general  rule,  a  creditor  who  asks 
for  a  sale  of  property  free  from  redemption  is  entitled  to  a  decree  accord- 
ingly. Gibbs  v.  Pcikon,  Tenn.  viii.  92 ;  2  Lea,  180.  Barley  v.  Mint, 
U.  S.  C.  C.  ix.  4. 

153.  Executors  and  Administrators — Admission  of  Assets — Decree. 
Upon  a  bill  to  discover  assets  in  the  hands  of  an  executor,  and  a  plea 
setting  up  sufiicient  assets,  but  denying  any  liability  uuder  the  bill,  the 
plea  being  proved  false,  a  decree  wiU  be  made  against  the  executor  for 
the  amount  due.     Kennedy  v.  CreaweU,  S.  C.  U.  S.  z.  33 ;  101 U.  S.  641. 

154.  False  Plea — Decree  —  Discovery — bUerrogaiories.  Upon  a 
plea  being  proved  false,  a  decree  will  be  entered  as  though  the  bill  had 
lieen  confessed  or  admitted ;  and  when  the  bill  is  for  the  discovery  of 
assets,  and  a  discovery  is  necessary,  interrogatories  will  be  granted. 
Jbid. 

155.  Jty'unction  —  Damages  —  Judgment.  Where  complainants  in  an 
injunction  bill  have  been  required  to  file  a  bond  to  pay  the  judgment 
which  they  sought  to  stay,  the  final  decree  dismissing  the  bill  may  prop- 
erly require  payment  of  the  judgment.  Hat/ieway  v.  Weeks,  Mich.  ii. 
256;  84  Mich.  237. 

156.  Interlocutory,  Intermediate,  and  Final  Decrees.  There  is  no  inter- 
mediate class  of  decrees  between  interlocutory  and  final  decrees.  Byan 
v.  MeLeod,  Va.  ix.  498 ;  32  Gratt.  867. 

157..  lAen —  Transfer  to  Another  County.  A  decree  in  equity  for  the 
payment  of  money  cannot  be  transferred  to  another  county,  so  as  to  be 
a  lien  on  real  property  therein.  Brooke  v.  PkilUps,  Penn.  iv.  550 ;  4 
W.  N.  C.  No.  23. 

158.  Opening  Decree.  A  decree  may  be  opened  for  a  specific  purpose, 
apd  yet  not  affect  its  general  character.  Semmet  v.  U.  S.,  S.  C.  U.  S.  i. 
5  ;  91  U.  S.  21. 

159.  JVustee  —  NegUgenee — Judgment.     Upon  a  bill  by  the  holder 
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ol  a  debt  seeurad  by  deed  of  trust,  to  set  aside  a  release  negligently  ex- 
ecuted by  the  trustee  to  the  grantor,  the  plaintiff  cannot  have  a  decree 
ioT  the  payment  of  his  debt  by  the  trustee  personally.  WiUiamt  t. 
Jadeion  ;  Jaekton  v.  SUdcMs,  Ex\  S.  C.  U.  S.  xt.  705. 


ERRORS  AND  APPEALS. 

L  Oevbkaixt.  IX.  Bill  ov  Excamoiw. 

n.  JnusDicTiov.  X  Qdbstionb  of  Psaotiob. 

IIL  Cbbtutioatb  of  Dirisiox.  XI.  Questions  or  Etidkvck. 

IV.  Appeals  vkom  Obdsbs.  Xn.  Wbioht  op  ETiDBxas. 

V.  CoMTBMPTS.  XIIL  Aboumbkt  ov  Codvsei> 

VL  Fbom  Pbobatb  Codbts.  XIV.  Inmatbbial  Ebrob. 

VIL  Fbom  Jdstiobs'  Coubts.  XV.  Pbactice. 

VUL  JcDOMBNTS.  XVI.  Costs. 

t.  Generally.  !•  AdjudieaUon  —  Record  thowing  all  Ittuet  luJmtitted.     Where  the 

record  shows  that  the  several  issues  in  a  cause  were  submitted  to  the 
jury,  the  issues  must  be  held  to  have  been  adjudicated.  Roberts  v.  Jokn- 
MM*,  Tex.  V.  123}  48  Tex.  183. 

2.  Appeal  from  S.  C.  of  Diet,  of  Columiia.  An  appeal  lies  to  the 
supreme  court  of  the  United  States  from  the  final  decree,  only,  of  the 
supreme  court  of  the  District  of  Columbia,  in  any  case  where  the  mat- 
ter in  dispute  exceeds  the  sum  of  two  thousand  dollars.  BuUerfield  v. 
Usher,  S.  C.  U.  S.  i.  281. 

3.  Award,  only  —  Findings,  by  Consent,  of  federal  Judge.  The  find- 
ings of  fact  and  conclusions  of  law  in  a  cause  submitted  to  the  judge  in  a 
federal  court  are  conclusive  ;  such  action  is  not  judicial,  it  is  an  award. 
Town  of  Lyons  v.  Bank,  U.  S.  C.  C.  lii.  582;  19  Blatch.  279. 

4.  By  General  Assignee  —  Issues  between  Creditors.  An  assignee  for 
the  benefit  of  creditors  has  no  standing  to  appeal  from  a  decree  made 
upon  his  account  so  as  to  interfere  between  creditors.  Singmaster's  Ap- 
peal, Peiin.  vL  445 ;  6  W.  N.  C.  No.  1. 

6.  Court  of  Common  Pleas  —  Marine  Court ^- Judgment — Order.' 
No  appeal  lies  from  the  general  term  of  the  marine  court  of  the  city  of 
New  York  to  the  court  of  common  pleas  except  from  a  judgment  or  an 
order  granting  a  new  trial.  Bamberg  v.  Stem,  N.  Y.  viL  699 ;  75  N. 
T.  665. 

6.  Distriet  Cowt  to  Oireuit  Court.  An  appeal  from  the  district  court 
to  the  circuit  court  is  entered  when  the  petition  of  appeal  is  filed  in  the 
circuit  court     Flail  v.  Preston,  U.  S.  C.  C.  xii.  103;  19  Blatch.  312. 

7.  Election  —  To  Court  in  banc,  or  to  Court  of  Last  Resort  Where 
there  is  aa  election  to  appeal  from  a  circuit  court  to  that  court  in  banc, 
or  to  the  court  of  last  resort,  and  an  appeal  is  taken  to  the  court  tn  banc, 
the  appellant  is  concluded  from  going  to  the  court  of  last  resort.  Shuey 
V.  Stoner,  Md.  iv.  620. 

8.  General  Exception  —  To  Charge.  General  exceptions  to  a  charm 
are  not  available  on  appeal.  Dean  v.  R.  R.  Co.  Wis.  v.  608.  Crosby 
V.  R.  R.  Co.  Maine,  viii.  819 ;  69  Maine,  418.  Goldman  v.  Abrahams, 
N.  Y.  ix.  626 ;  9  Daly,  223. 

9.  Rid.  —  Charge  partly  Correct.  A  general  exception  to  a  charge 
will  not  be  available  unless  it  is  entirely  incorrect.  Jones  v.  Steamship 
Co.  Maine,  xi.  264.  Boogher  v.  Ins.  Co.  8.  C.  U.  8.  li.  489 ;  108  U.  IS. 
90.     Moulor  V.  Ins.  Co.  S.  C.  U.  S.  xvii.  705. 

10.  Jbid.  —  Evidence  —  DeecL  An  objection  to  a  deed  as  "  irrelevant, 
immaterial,  and  incompetent "  is  too  general.  Gregory  v.  Langdon,  Neb. 
xi.  372;  11  Neb.  166. 

11.  Rid. —  To  Findings  of  Fact.    General  exceptions  to  the  findings 
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of  fact  aro  not  available,  on  appeal.  Meno  v.  Haeffd,  Wis.  yiii.  382 ; 
46  Wis.  282.     Maytr  v.  R.  R.  Co.  N.  Y.  xiv.  407. 

12.  Ibid.  —  To  Heftree't  Report.  A  general  exception  to  the  report 
of  a  referee  is  not  available  on  appeal.  Ward  v.  Craig,  N.  Y.  ziii.  504 ; 
87  N.  Y.  660. 

18.  Incompetent  Evidence — Revertal.  Where  incompetent  evidence 
may  have  operated  to  the  prejudice  of  the  accused,  the  court  will  not 
i<pecnlate  on  its  effect,  but  reverse  the  jadgment.  Kennedy  v.  Common' 
wealth,  Ky.  vi.  713;  14  Bosh,  340. 

14.  Inference*  —  Witneteei.  Where  the  court  below  did  not  rely 
upon  the  manner  or  demeanor  of  the  witnesses,  but  upon  inferences 
drawn  from  the  evidence  before  it,  the  court  will  reverse  the  judgment  if 
those  inferences  were  clearly  incorrect.  Tiie  Qlannihanta,  Ct.  of  Appeal, 
S.622. 

15.  Jnfbrmation  in  Circuit  Court  under  Reve>»u  Laws.  An  informa- 
tion for  a  forfeiture  under  the  internal  revenue  laws  cannot  be  brought 
from  the  circuit  court  to  the  supreme  court  by  appeal.  U.  S.  v.  Emhok, 
S.  C.  U.  S.  xiii.  679  ;  105  U.  S.  414. 

16.  Mechanic' g  Lien  —  Review  of  Final  Judgment  upon  Petition.  A 
inal  jadgment  upon  a  ])etition  to  establish  a  mechanic's  lien,  when  tho 
petition  is  inserted  in  the  writ  of  summons,  is  subject  to  a  writ  of  review. 
Hubon  V.  Bowdey.  Mass.  vi.  78 ;  123  Mass.  868. 

17.  Quathing  Certiorari  —  Proeeedinge  of  Commitsionen.  An  appeal 
does  not  lie  from  an  order  or  judgment  of  the  supreme  court  quashing 
certiorari  to  review  the  proceedings  of  a  city  board.  People  v.  Police 
Commitsioners,  N.  Y.  xiii.  56 ;  86  N.  Y.  639. 

18.  Res  Gestce  —  Presumptions.  Where  error  is  assigned  for  tho 
rejection  of  evidence  which  would  be  competent  if  part  of  the  res  gestee, 
and  the  record  is  doubtful  whether  it  was  contemporaneous  or  not,  it  will 
be  presumed  that  the  court  ruled  correctly.  JfaUeg  v.  Kittleberger,  Mich, 
vi.  174;  37  Mich.  800. 

19.  Refusal*  to  Both  Parties  to  charge.  That  the  court  erred  in 
directing  a  verdict  for  defendant  and  in  refusing  to  submit  the  case 
to  the  jury  as  requested,  and  the  fact  that  each  party  moved  the  court 
to  direct  a  verdict  under  the  circumstances,  does  not  preclude  the  appel- 
lant from  raising  the  questions  considei'ed.  Knapp  v.  Simon,  N.  Y.  xii. 
706. 

20.  RefiuaJ  to  Find  —  Proof.  The  court  of  appeals  will  not  reverse 
a  judgment  upon  a  fact  which  a  judge  or  referee  has  expressly  refused 
to  find,  and  which  is  not  conclusively  proved.  Oil  Co.  v.  In*.  Co.  N.  Y. 
i.  512. 

21.  Refu*cd  of  Nontuit.  A  writ  of  error  will  not  lie  to  a  refusal  to 
enter  a  compulsory  nonsuit.     Easton  v.  Neff,  Penn.  xvii.  59. 

22.  Revertal —  Elxpert  Testimony.  A  jadgment  will  not  be  reversed 
because  of  the  admission  or  exclusion  of  expert  testimony,  except  tho 
ruling  is  manifest  error.  Congre**  and  Empire  Spring  Co.  v.  Edgar, 
S.  C.  U.  S.  viii.  289  ;  99  U.  S.  645. 

23.  Statute  —  Validihf.  The  statute  providing  for  writs  of  error  and 
appeals  applies  only  where  the  validity  of  the  statute,  as  originally 
passed,  is  the  primary  subject  of  inquiry,  and  not  where  its  validity  is 
incidental  or  collateral  to  the  main  controversy.  Cairo  v.  Bros*,  111.  xii. 
489;  99  111.521. 

24.  Statutory  Appeal.  An  appeal  ^ven  by  statute  is  a  matter  of 
right.     Hazard  v.  Durant,  R.  I.  i.  80 ;   11  R  I.  195. 

25.  TXtle  a*tumed  on  Trial  When  the  title  of  the  plaintiff  was 
assumed  on  the  trial,  it  cannot  \>e  questioned  on  appeal.  Expre**  Co.  v. 
Dichon,  S.  C.  U.  S.  iv.  138  ;  94  U.  S.  549. 

26.  Witnet*  Competent.  The  refusal  to  hear  a  competent  witness  is 
reversible  error.      Wolf\.  Poumer,  Ohio,  vi.  502  ;  30  Uhio  St  472. 
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II.  Jurisdic- 
tion. 


III.  Certificate 
of  Division. 


IV.  Appeals 
iron)  Orders. 


27.  Amount  —  United  Interest!.  Neither  oodefendaDts  nor  co-com- 
plainants can  unite  their  separate  and  distinct  interests  for  the  purpose 
of  mailing  up  the  amount  necessary  to  give  the  supreme  court  jurisdiction 
on  an  appeal.     BaUard  Paving  Co.  v.  Mulford,  S.  C.  U.  S.  ix.  396. 

li.  Death  of  Party.  An  appellate  court  is  without  jurisdiction  of 
party  dying  before  appeal  taken.  Taylor  ▼.  Elliott,  Ind.  iii.  44 ;  52  Ind. 
563. 

29.  Exceptions  on  Trial —  Massachusetts.  The  supreme  court  has  no 
jurisdiction  under  the  statute  (Massachusetts)  of  1874,  c.  36,  of  a  petition 
to  establish  the  truth  of  exceptions  taken  at  a  trial  before  a  district  court 
and  there  disallowed.     Harden  v.  Wade,  Mass.  ii.  495. 

30.  M  Certain  Court  —  Discretion.  The  legislature  having  provided 
that  an  appeal  may  be  taken  to  the  district  court  from  the  decision  of  the 
commissioners  in  any  matter  within  their  jurisdiction,  this  remedy  must 
be  followed  or  the  decision  of  the  board  is  final  and  conclusive.  Broten 
V.  Otoe  County,  Neb.  iii.  757  ;  6  Neb.  111. 

31.  Onus.  The  onus  is  on  the  party  seeking  the  revision  to  establish 
the  jurisdiction  of  the  appellate  court.  Harman  v.  Lynchburg,  Va.  x. 
678 ;  33  Gratt.  37.     Southern  Fertilizing  Co.  v.  Nelson,  Va.  xiii.  447. 

32.  Special  and  Exclusive  Jurisdiction  —  Statute.  Where  a  special 
and  exclusive  jurisdiction  is  conferred  by  statute  upon  a  court,  to  be 
exercised  in  the  mode  and  manner  therein  prescribed,  and  not  according 
to  the  common  law,  its  judgment  thereunder  will  be  final,  unless  the 
right  of  appeal  is  expressly  given  by  the  statute.  Warjield  v.  LatnAe, 
Md.  iii.  587;  46  Md.  123. 

33.  Trespass  —  Title  to  Real  Estate  ejected.  An  action  for  damages 
for  trespass  in  removing  lumber  does  not  affect  the  title  to  real  estate, 
though  the  property  from  which  it  was  removed  is  claimed  by  both 
parties.    Scully  v.  Sanders,  N.  Y.  viL  755 ;  97  N.  Y.  598. 

34.  No  Actual  Disagreement,  If  it  appears  upon  an  examination  of 
the  whole  record  that  no  disagreement  actually  existed,  the  question 
ought  not  to  be  considered,  though  it  may  be  certified  in  form.  J?.  R. 
Co.  V.  White.  S.  C.  U.  S.  ix.  395 ;  101  U.  S.  98. 

35.  Jurisdiction — Amount  involved.  A  judgment  or  decree  rendered 
may  be  reviewed  on  writ  of  error  or  appeal,  without  regard  to  its 
amount,  upon  a  certificate  of  the  judges  stating  the  question  upon  which 
they  differed.     Dow  v.  Johnson.  S.  C.  U.  S.  ix.  329. 

36.  Genercdbi.  Orders  which  are  discretionary,  only,  are  not  appeal- 
able.    In  re  Mdridge,  N.  Y.  xi.  130 ;  82  N.  T.  161. 

37.  Open  Commission.  An  order  allowing  an  open  commission  for 
the  oral  examination  of  two  designated  witnesses,  and  of  such  other  wit- 
nesses as  might  be  produced  in  a  stated  time,  involves  a  substantial  right, 
and  is  appealable.     Jemison  v.  Bank,  N.  Y.  xii.  184;   24  Hun,  350. 

38.  Extra  Allowance.  An  order  granting  an  extra  allowance  will  not 
be  reviewed,  in  an  ordinary  case.  Morrison  v.  Agate,  N.  Y.  ix.  253  ;  20 
Hun,  23. 

39.  imposing  Fine  —  Interlocutory  Injunction.  The  order  imposing  a 
fine  for  the  violation  of  an  interlocutory  injunction  in  a  patent  suit  can- 
not be  taken  to  the  supreme  court  by  a  writ  of  error.  Hayes  v.  Fischer, 
S.  C.  U.  S.  X.  716 ;  102  U.  S.  122. 

40.  Foreclosure — Confirmation  of  Sale.  The  order  of  confirmatiou 
of  sale  in  a  foreclosure  suit  is  appealable.  Ins.  Co.  v.  Renx,  Mich.  i. 
290;  83  Mich.  298. 

41.  General  Term  —  Justice  sitting  who  decided  Order  appealed  from. 
A  general  term  composed  in  part  of  a  justice  who  made  an  order  at 
special  term,  cannot  hear  an  appeal  taken  upon  such  order.  Duryea  v. 
Traphagen,  N..  Y.  xii.  182. 

42.  Inspection  of  Haintiff's  Books.     A  denial  of  a  motion  for  an 
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order  for  the  ingpection  of  the  plaintiiFs  books  is  diacredonary,  only. 
Cfyde  V.  Sogers,  N.  Y.  xiii.  151 ;  87  N.  Y.  625. 

43.  Judicial  Sale  —  Place.  The  place  of  sale  of  real  estate  in  an 
action  in  administration  is  for  the  discretion  of  the  court  to  determine. 
McDonald  v.  Foster,  Ct  of  Appeal ;  25  Weelt.  Rep.  No.  34. 

44.  New  Tried.  The  refusal  of  a  new  trial  is  discretionary,  only. 
Louchheim  t.  Henzeu,  Penn.  xi.  651. 

45.  Ibid.  —  On  MintUes.  The  only  mode  for  reviewing  a  decision 
denying  a  motion  for  a  new  trial  upon  the  minutes,  upon  the  facts,  is 
by  an  appeal  from  the  order  denying  the  motion.  Dart  t.  Gillies,  N. 
Y.  ix.754;  14J.  &Sp.  569. 

46.  Nonsuit —  Discretion  in  taking  off —  Practice.  A  nonsuit  entered 
by  default  may  properly  be  taken  off  even  three  years  after  its  entry, 
where  cause  for  its  removal  appears  ;  such  action  lies  within  the  sound 
discretion  of  the  court,  and  is  not  reviewable  on  writ  of  error.  Zebleg  v. 
Stortf,  Penn.  ix.  556. 

47.  Opinion,  of  Court  —  hi  Opposition  to  Supreme  Court.  The  state- 
ment of  the  judge,  that  his  opinion  of  the  law,  which  he  slated,  did  not 
agree  with  that  of  the  supreme  court,  which  bad  sent  the  case  back  for  a 
new  trial,  is  reversible  error,  though  he  instructed  the  jury  to  disregard 
bis  views.     Toion  of  Scott  v.  Town  of  Clayton,  Wis.  xm.  640. 

48.  Question  of  Practice.  An  order  on  a  question  of  practice  is  dis- 
cretionary.    Bank  v.  Bank,  N.  J.  xiv.  502. 

49.  Appointment  of  Receiver.  An  order  denying  the  appointment  of 
a  receiver  in  a  foreclosure  suit  is  interlocutory,  and  not  appealable. 
Beecher  v.  Rolling  Mills  Co.  Mich.  viii.  83  ;  40  Mich.  304. 

50.  Reference.  An  order  of  reference,  where  the  pleadings  show  a  ref- 
erable case,  is  not  appealable.     Harrington  v.  Bruce,  N.  Y.  zii.  278. 

51.  Ibid.  —  Allowance  to  Counsel  —  Resettling  Order.  A  dedsion 
upon  an  order  of  reference  to  take  evidence  and  recommend  what  allow* 
.inre  should  be  made  to  the  attorneys  of  an  intervening  policy  in  an  action 
to  dissolve  an  insolvent  insurance  company,  and  one  upon  a  resettlement 
of  the  order,  is  discretionary.  Attorney  General  v.  Ins.  Co.  N.  Y.  xiv. 
663. 

52.  Reversal  of  Order  refusing  New  Trial  upon  the  Facts.  A  rever- 
sal by  the  general  term  of  an  order  denying  a  motion  for  a  new  trial 
made  upon  questions  of  fact  is  not  reviewable.  fVhitson  v.  David,  N. 
Y.  X.  119;  81  N.  Y.640. 

53.'  Motion  for  Separate  Statement  of  Causes  unitaUe.  An  order  de- 
nying a  motion  to  separately  state  and  number  several  causes  of  action 
which  may  be  united  is  not  reviewable  where  no  substantial  right  is 
taken  away.     Bear  v.  Snowies,  Ohio,  x.  90 ;  36  Ohio  St.  43. 

54.  Subpcena  duces  tecum.  An  order  setting  aside  a  subpoena  duces 
tecum  is  discretionary,  only.  Cfyde  v.  Rogers,  N.  Y.  xiii.  151 ;  87  N.  Y. 
625. 

55.  Supplementary  Proceedings  —  Assignment.  An  order  made  upon 
a  disclosure  in  proceedings  supplementary  to  execution,  directing  the  as- 
signment of  certain  claims  belonging  to  the  judgment  debtor,  and  appoint- 
ing a  receiver  to  collect  the  same,  b  an  appealable  order.  Knight  v. 
Nash,  Minn.  ii.  633 ;  22  Minn.  452. 

56.  Waiver — Acceptance  of  Order.  The  acceptance  of  the  order 
appealed  from,  and  a  compliance  with  all  of  its  conditions  by  the  defend- 
ant, is  a  waiver  of  all  right  of  appeaL  Egbert  v.  O'  Connor,  N.  Y.  ix. 
757  ;  14  J.  &  Sp.  194. 

57.  Absent  Witness.  An  appellate  court  will  revise  the  discretion  of 
the  judge  hearing  a  jury  trial,  refusing  an  adjournment  for  the  absence  of 
a  witness,  no  affidavit  or  statement  being  made,  only  where  the  peculiar 
drcomstanoes  of  the  case  take  it  out  of  the  ordinary  rule.  Newell  v. 
Bomer,  Mass.  4  Am.  L.  T.  R.  88. 
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T.  Contempte. 


VI.  From  Pro- 
bale  Court!. 


VII.  From  Jus- 
tices' Courts. 


VIII.  Judg- 
ments. 


58.  WrU  tf  Pnhibiticn.  An  order  granting  or  denyingan  applica- 
tion for  a  writ  of  prohibition  is  discretionary.  People  v.  Wat  BrtxAe, 
N.  Y.  xiT.  154. 

59.  AppeUate  Jtnritdiction.  The  Bupreme  court  has  no  appellate  jurii«- 
diction  in  oases  of  contempt.  Phillips  v.  Welch,  Nev.  iii.  16;  11  Nev. 
187. 

60.  Circuit  Court  —  Independent  Proceeding.  A  proceeding  in  con- 
tempt, in  the  circuit  court,  if  independent  of  the  original  suit,  is  not  re- 
viewable.    Hayes  v.  Fischer,  S.  C.  U.  S.  X.  716  ;  102  U.  S.  122. 

61.  Commitment.  Au  order  of  commitment  on  attachment  for  con- 
tempt is  appealable.    People  v.  Jones,  Mich.  i.  390. 

62.  Out  of  Court  —  Koidence.  In  a  proceeding  for  contempt  for 
professional  misconduct  committed  out  of  court,  the  evidence  will  be 
reviewed.     In  re  Eldridge,  N.  Y.  xi.  180  ;  82  N.  Y.  161. 

68.  Appeal  perfected  —  Trial  de  Novo  —  Filing  Exceptions.  In  pro- 
bate cases,  where  au  appeal  has  been  perfected  to  the  circuit  court,  it  is 
die  duty  of  that  court  to  try  the  cause  de  novo,  whether  exceptions  were 
filed  below  or  not.     Cline  v.  Brooks,  Mo.  iv.  843  ;  65  Mo.  61. 

64.  Appointment  of  Administrator —  AUowance  of  Claims.  The  ap- 
pointment of  an  administrator  and  the  allowance  of  claims  against  an 
estate  are  questions  for  the  probate  court ;  and  its  determinatioos  there- 
on, nnappealed  from,  are  binding  upon  the  court  of  chancery  and  tlie 
supreme  court.     Bennett  v.  Camp,  Vt  xiv.  258. 

65.  Zjcave  to  appeal —  Futile  Appeal.  When  one  has  been  prevented 
from  appealing  from  a  decree  of  the  probate  court,  through  mistake, 
accident,  or  misfortune,  his  petition  for  leave  to  appeal  will  be  denied,  if 
it  appears  that  the  decree  of  the  probate  court  most  be  affirmed.  Rice's 
Petition,  N.  H.  vii.  595. 

66.  Certificates  of  Lower  Courts.  The  certificates  of  the  justice  and 
of  the  common  pleas  must  be  regarded  as  conclusive  on  appeal  to  the 
supreme  court.    Drake  v.  Camp,  N.  J.  xvii.  564. 

67.  Defective  Appeal  —  Amendment.  The  court  will  not  permit  the 
justice,  in  an  appeal  defective  in  not  showing  that  an  appeal  was  taken 
and  security  given,  to  amend  or  perfect  his  transcript  or  record,  so  as  to 
sustain  an  appeal.     Bblden  v.  Hurd,  Del.  iv.  656. 

68.  Jurisdiction  —  Reduction  of  Verdict.  A  verdict  for  over  $100. 
before  a  justice,  is  a  mistrial,  and  cannot  l>e  cured  by  the  court  afterwards 
reducing  the  verdict  to  $100.     Linton  v.  Vogle,  Penn.  xiii.  187. 

69.  Motion  for  New  Trial.  An  appeal  to  the  county  court  from  a 
judgment  of  a  justice  of  the  peace  does  not  lie  without  a  motion  for  new 
trial  having  been  first  made  and  overruled  in  the  justice's  court.  Ward 
V.  Campbell,  Tex.  iv.  409. 

70.  Record.  An  appeal  from  a  justice  taken  in  good  faith  and  within 
the  proper  time,  but  defective,  should,  be  perfected,  by  leave,  where  it  can 
be  done  without  producing  delay  to  the  appellee.  WomeUdorf  v.  Ifeif- 
ner,  Penn.  xvii.  188. 

71.  Affirmance  hy  Intermediate  Appellate  Court  —  Evidence.  An 
affirmance  of  a  judgment  by  an  intermediate  court  of  appeal  disposes  of 
all  questions  of  fact,  and  of  all  matters  relating  to  the  character,  form, 
and  efiect  of  the  testimony.  Edgerton  v.  Weaver,  111.  xv.  494;  105  III. 
48. 

72.  Affirmance  on  Eifual  Division.  An  affirmance  of  a  judgment  by 
an  equal  division  of  the  final  tribunal  is  as  conclusive  as  any  other  judg- 
ment.    People  V.  Circuit  Judge,  Mich.  yi.  463. 

78.  On  Agreed  Case  —  Exception  to  Judgment.  Upon  an  agreed  case, 
an  exception  to  the  judgment  is  not  requisite.  George  v.  Tufts,  Colo. 
xi.  219. 

74.  Amendnunt  of  Decree  after  Appeal —  Correction.    Where  a  de- 
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cree  has  been  unended  after  an  appeal  taken  and  certiorari  issued,  bat 
before  the  retam  day  of  the  eertiorari,  and  while  the  record  is  still  in  the 
lower  court,  the  proper  time  to  correct  any  irregnlaritj  in  the  procedure 
for  the  amendment  is  at  or  before  the  bearing  in  the  appellate  court ; 
such  irr^aiarities  will  not  be  considered  on  a  motion  to  set  aside  an 
execution.     Chur^'t  Apptcd,  Tenn.  xvi.  283. 

75.  Ccaue  in  Elquity  —  Decree  in  ExecuUen,  An  appeal  may  Be 
from  a  decree  in  an  equity  cause,  notwithstanding  it  is  merely  in  execu- 
tion of  a  {H-ior  decree  in  the  same  suit,  for  the  purpose  of  correcting 
errors  whidt  originate  iu  it ;  bat  when  sach  decrees  are  dependent  upon 
the  decree  to  execute  which  they  have  been  rendered,  they  are  vacated 
by  its  reversal ;  in  which  case  the  appeal  which  brings  them  into  review 
will  be  dismimed  for  want  of  a  subject-matter  on  which  to  oi>erate.  R. 
B.  Go.  V.  Foidick,  8.  C.  U.  S.  xv.  198 ;  106  U.  8.  47. 

76.  JbieL  —  Deem  for  Deficiency  in  Favor  of  Other  Parties.  A  per- 
sonal decree  for  a  de&ciency,  due  upon  a  mortgage  debt,  remaining  after 
execution  of  a  decree  of  foreclosure  and  sale,  is  of  this  description  ;  but 
when  rendered  in  favor  of  other  parties  than  the  complainant,  will  be 
reversed  for  the  same  error  that  required  the  reversal  of  the  decree  of 
foreclosure  and  sale.     Ibid. 

77.  CmU  not  taxed.  An  appeal  cannot  be  taken  before  the  costs  are 
taxed.  Smith  v.  Hart,  Wis.  vi.  35  i  ;  44  Wis.  283.  Kilmer  v.  Bradley, 
2i.  T.  ix.  317  ;  13  J.  A  Sp.  585. 

78.  Oiutt  and  Expeittet  —  JWnif  in  Omrl.  A  decree  of  a  circuit 
ooort  for  costs  and  expenses,  out  of  a  fond  in  court,  which  is  in  course  of 
administration,  is,  pr«  tanto,  a  final  decree.  TrtMeet  of  Improvement 
litnd  V.  Greenough,  8.  C.  U.  8.  xiv.  38  ;   105  U.  8.  627. 

79.  Rf  Default  —  No  Oauee  of  Action.  A  judgment,  by  default,  upon 
a  deckratioD  setting  forth  no  cause  of  action,  may  be  reversed.  Oragin 
V.  LoveO,  S.  C.  U.  S.  xvi.  739. 

80.  Demurrer  to  Beplieation  —  BevertaL  The  erroneous  sustaining 
of  a  demurrer  to  a  replication  to  one  of  several  defences  in  the  answer 
requires  the  reversal  of  a  final  judgment  for  the  defendant,  which  is  not 
ck»rly  shown  by  the  reocM^  to  have  proceeded  upon  other  grounds. 
Moore*  v.  Bank,  8.  C.  U.  &  xiiu  481 ;  104  U.  S.  625. 

81.  Division  of  Court  —  From  Slate  Court  —  Judgment — Division 
<m  AppeaL  A  judgment  entered  upon  an  equal  division  of  an  appellate 
court  of  a  state  is  a  final  adjudication  of  that  court  for  the  purpose  of  an 
appeal  to  the  supreme  court  of  the  United  8tates.  Hartman  v.  &r««it- 
iiov,  S.  &  U.  &  xi.  853. 

82.  In  Due  Form  for  AppeaL  A  judgment  does  not  exist  nntil  pnt  in 
doe  form  by  the  court,  nor  become  appealable  until  it  b  entered.  People 
V.  Judge  of  Probate,  Mich.  viii.  148  ;  40  Mich. 

83.  Entry  of  Judgment  —  Appeal  from  Order.  After  the  entry  of 
judgment  an  appeal  will  not  lie  from  the  order  for  judgment ;  it  must  be 
from  the  judgment  itself.  Thornton  v.  Eaton,  Wis.  vii.  254 ;  45  Wis. 
618. 

84.  Pendency  of  Writ  of  Error — In  ^ecfment  —  Action  fbr  Mesne 
ProJUt.  The  pendency  of  a  writ  of  error  upon  a  judgment  in  ejectment 
will  not  defeat  an  action  for  mesne  profits.  Stephens  v.  Strosnider,  Penn. 
ix.  288. 

85.  Fimdingt  —  JUl  Issues  —  Different  Judgment.  A  judgment  will 
not  be  reversed  for  a  failure  to  find  upon  certain  issues  in  the  cause,  if  a 
finding  npon  all  the  issues  would  not  require  a  different  judgment.  John- 
mm  V.  Pmy,  Cal.  vii.  657 ;  63  Cal.  851 . 

86.  Motion  for  New  Trial  on  the  Minutes  —  Special  AppeaL  An  order 
refusing  a  new  trial  on  the  minutes  is  within  the  class  of  orders  which 
may  be  reviewed  npon  an  appeal  from  the  judgment.  Mackay  v.  Lewis, 
N.  Y.  V.  440;  73  N.  Y.  882. 


Digitized  byLjOOQlC 


348  ERRORS  AND  APPEALS. 

87.  On  Policy  of  Insurance.  A  contract  of  insurance  under  the  seal  of 
a  company  is  a  bond,  and  an  appeal  from  a  judgment  on  the  policy  can. 
under  the  Tennessee  Code,  be  perfected  only  by  giving  security  for  the 
debt,  damages,  and  costs,     hu.  Co.  v.  H^ux,  Tenn.  L  249. 

88.  Record  at  Evidence.  A  court  of  error  can  look  only  at  the  record 
before  it ;  a  waiver  of  appeal  in  a  judgment  cannot  be  shovrn  by  other 
evidence.     Fou  v.  Bogan,  Penn.  ix.  287;  92  Penn.  St.  296. 

89.  detaining  Fruits.  There  is  no  rule  by  which,  in  an  action  at  law, 
the  party  who  has  obtained  a  judgment  can  retain  the  amount  and  ask  for 
a  re-trial  as  to  one  of  the  claims  which  he  has  made  and  which  has  been 
rejected.  Wblstenholme  v.  7%«  Wblstenholme  File  Mamuf.  Co.  N.  T.  i. 
281 ;  64  N.  Y.  272. 

90.  Satisfaction  on  Execution.  Where  a  party,  by  execution,  has 
coerced  full  satisfaction  of  a  judgment  in  his  favor,  rendered  upon  an  in- 
divisible demand,  he  is  estopped  thereby  from  prosecuting  an  appeal ;  and 
if  an  appeal  is  pending  at  the  time  of  satbfaction  it  should  be  dismissed. 
Paine  v.  WooUey,  Ky.  xv.  208  j  80  Ky.  568. 

91.  U.  S.  Supreme  Court  —  Excessive  Damages.  A  judgment  cannot 
be  reviewed  here  upon  the  groimd  that  the  damages  found  by  the  jury 
are  excessive.    R.  R.  Co.  v.  McDaniels,  S.  C.  U.  S.  xvi.  460. 

IX.  BUI  of  92.  Admiralty  and  Maritime  Causes — Facts  found — Review.     A  bill 

Excepboiu.  Qf  exceptions  upon  an  appeal  in  causes  in  admiralty  and  maritime  juris- 
diction under  the  Act  of  1875  must  show  the  facts  determined  below. 
The  supreme  court  will  not  review  the  facts  —  its  function  is  to  determine 
the  questions  of  law  arising  on  the  facts  found.  Steamship  Abbotsford  v. 
ne  Rosanna  Rose,  S.  C.  U.  S.  viL  641 ;  98  U.  S.  440. 

93.  Ibid.  —  In  Rem.  In  a  suit  in  admiralty  in  rem,  on  appeal  to  the 
supreme  court,  a  bill  of  exceptions  can  contain  only  exceptions  to  the 
rulings  of  the  circuit  court  taken  on  the  trial.  Richardson  v.  7%e  Havre, 
U.  S.  C  C.  X.  578. 

94.  Changes  by  Judge.  A  bill  of  exceptions,  when  signed,  becomes  a 
part  of  the  record,  and  the  presiding  judge  cannot,  in  vacation,  make  any 
change  therein.     Dudley  v.  CStiUon  County,  Ala.  xiii.  1 68. 

95.  Charge  —  Refusal  to  Instruct  —  Actual  Charge.  Unless  it  ap- 
pears by  the  bill  of  exceptions  that  the  judge  has  refused  to  instruct  tie 
jury  at  all,  upon  the  question  raised  upon  the  charge,  the  bill  should  dis- 
close what  the  charge  was,  not  merely  what  it  was  not.  Conover  v.  Mid- 
dlelown  Township,  N.  J.  xi.  406. 

96.  Dismissal  of  Cross- Complaint  emd  Judgment.  An  order  dismiss- 
ing a  cross-complaint,  and  directing  a  judgment  to  be  entered  for  the 
plaintiff,  cannot  be  reviewed  on  an  appeal  from  the  judgment  in  the  ab- 
sence of  a  bill  of  exceptions  or  statement  on  appeal.  Stoddart  v.  Burge, 
Cal.  vii.  300  J  53  Cal.  394. 

97.  Equity  Causes  —  Evidence  on  Trial  In  a  chancery  cause,  the 
evidence  produced  on  the  trial  below  is  a  part  of  the  record  for  review 
on  appeal,  without  a  bill  of  exceptions.  BeU  v.  Gordon,  Miss.  vi.  658 ; 
55  Miss.  45. 

98.  Evidence  'and  Testimor.y  distinguished.  A  bill  of  exceptions 
which  states  that  "  the  above  is  all  of  the  testimony,  introduced  on  the 
trial "  is  defective.  "  Testimony  "  is  not  the  proper  word  to  be  used  to 
indicate  that  the  bill  of  exceptions  contains  all  the  evidence.  It  is  a 
species  or  class  of  evidence,  —  the  statement  or  declaration  of  a  witness. 
McDonald  v.  Elfes,  Adm'r,  and.  vii.  335. 

99.  Evidence —  Presumption.  A  direction  to  find  for  plaintiff  will  be 
presumed  to  have  been  supported  by  sufficient  evidence,  though  all  the 
evidence  has  not  been  returned,  and  though  the  evidence  in  the  bill  of 
exceptions  has  some  tendency  to  di8prove  the  right  to  recover.  Edwards 
V.  Smith,  Wis.  ix.  3i5  s  48  Wis.  254. 
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100.  Filing  Bill — Suprente  or  (Srcm't  Court.  After  a  writ  of  error 
has  been  allowed  an  application  for  leave  to  have  a  bill  of  exceptions 
filed  and  served  most  be  made  to  the  supreme  court  and  not  to  the  circuit 
coon.      WAaUn  v.  Sheridan,  U.  S.  C.  C.  x.  579  ;  18  Blatcb.  808. 

101.  Ibid. —  Minutes  of  Court  —  Filinff  after  the  Term  —  Estoppel 
Where  it  appeared  from  the  journal  entry  of  the  court  that  a  bill  of  ex- 
ceptions was  duly  perfected,  tfeld,  1,  that  the  mere  omission  to  file  the 
bill  of  exceptions  with  the  clerk,  during  the  term,  did  not  invalidate  the 
bill ;  2,  that  parties  by  consenting  to  the  making  of  a  journal  entry 
during  the  term  are  estopped  from  setting  up  that  the  entry  is  untrue. 
Potter  V.  Myert,  Ohio,  v.  52  j  31  Ohio  St.  103. 

102.  Motion  for  New  Trial  —  Evidence — Considering  Charge  to  Jury. 
When  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
and  all  the  evidence  offered  on  the  trial,  together  with  the  charge  of  the 
court,  is  properly  brought  up  by  bill  of  exceptions,  a  reviewing  court  will, 
in  connection  with  the  evidence,  look  to  the  charge  of  the  court,  whether 
excepted  to  or  not ;  and,  if  there  is  reason  to  believe  that  the  verdict  was 
the  result  of  erroneous  instructions,  will  reverse  the  judgment  and  award 
a  new  trial.     Baker  v.  Pendergast,  Ohio,  vii.  728  ;  82  Ohio  St.  492. 

103.  Objection.  Au  objection  not  stated  in  the  bill  of  excepdons  is 
not  available  on  appeal.  Sargent  v.  Mackiai,  Maine,  L  407 ;  65  Maine, 
591. 

104.  Ibid.  —  Not  signed.  The  objection  that  the  bill  was  not  signed 
cannot  be  raised  for  the  first  time  in  the  appellate  court.  TWner  v.  Jen- 
kins, 111.  ii.  265;  79  111.  228. 

105.  Plea  in  Abatement.  Even  where  the  matter  stated  would  have 
sustained  a  plea  in  abatement  iq  order  that  the  defendant  should  obtain 
the  benefit  of  it  and  put  the  court  in  error  for  refusing  to  allow  it  to  be 
filed,  the  plea  must  have  been  prepared,  sworn  to,  and  incorporated  by 
bill  of  exceptions  into  the  record  of  the  cause,  that  it  may  appear  to  be 
sufRcient  in  substance  and  form,  and  constitute  a  good  defence.  Tedford 
V.  Lee,  Tenn.  vi.  768. 

106.  Signing  Bill — Poverty.  Poverty  and  financial  embarrassment 
of  a  party  do  not  famish  an  excuse  for  failing  to  have  a  bill  of  excep- 
tions signed  within  the  time  required  by  law.  Wlialen  y.  Sheridan,  U. 
S.  C.  C.  X.  579 ;  18  Blatch.  808. 

107.  Signed  by  Presiding  Justice  —  Not  signed  by  Excepting  Party. 
A  bill  of  exceptions,  although  signed  by  the  presiding  justice,  will  not  be 
considered  by  the  law  court,  unless  signed  by  the  excepting  party  or  his 
counsel,  as  required  by  the  R.  S.  c.  77,  §  21.  Butler  v.  Bangor,  Maine, 
T.  431 ;  67  Maine,  385. 

108.  What  Bin  should  show.  When  exception  is  taken  to  the  admis- 
sion or  exclusion  of  evidence,  or  the  gi-anting  or  refusing  instructions,  or 
to  any  other  ruling  of  the  court  at  the  trial,  the  bill  should  be  so  framed, 
by  the  insertion  of  proper  matter,  as  to  make  the  error,  if  any,  apparent ; 
otherwise  the  exception  will  generallv  be  unavailing.  Harman  v.  Lynch- 
burg. Va.  X.  678 ;  83  Gratt  87. 

109.  GeneraUy.  Objections  to  the  rulings  of  the  court  below  in  mat-  X.  Questions 
ters  of  practice,  merely,  are  not  reviewable  on  appeal.     Hess  v.  Final,  "*  Practice. 
Mich.  i.  177;  32  Mich.  515. 

110.  Agents  Authority.  The  question  of  the  authority,  of  an  agent 
most  be  raised  at  the  trial.  Sloman  v.  R.  R.  Co.  N.  Y.  iii.  38 ;  67  N.  Y. 
208. 

111.  Charge  —  Adverse  Opinion  of  Judge.  Though  a  correct  charge 
was  made  at  the  request  of  both  parties,  the  court  subsequently  stating 
that  in  its  opinion  the  law  was  otherwise,  a  new  trial  will  be  awarded. 
Fitzgerald  v.  R.  R.  Co.  Minn.  xiv.  592 ;  29  Minn.  386. 

1 12.  Contradictory  Findings  —  Application.     C!ontradictory  findings 
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will  be  so  applied  that  tliey  will  aid  tlie  appellant.     Bonndl  v.  Oritwold, 
N,  Y.  xiv.  154 ;  68  N.  Y.  294. 

113.  Diet  Non  —  PretumpUon.  The  sapreme  oo«rt  will  not  inquire 
whether  the  day  on  which  a  new  trial  was  granted  by  the  superior  court 
was  Sunday  or  not.     Swindk  v.  Poort,  Ga.  v.  332 ;  69  Ga.  839. 

114.  Dumiual —  Bar.  A  writ  of  error  is  of  right,  and  its  dismissal 
is  equivalent  to  a  nonsuit  and  does  not  bar  the  issue  of  a  new  writ. 
BeUerr.  Stee/ms,  Mich.  viii.  174;  40  Uich.  168. 

115.  Ibid.  —  OfPlairUiff'tAppecd—PerfeeUdl^Defmdanta.  Under 
the  statute  a  dismissal  of  the  plaintiff's  appeal  which  has  been  perfected 
by  some  of  the  defendants  is  only  authorized  after  his  failure  to  give  au 
undertaking  iu  accordance  with  the  order  of  the  court.  PresbyUrian 
Church  V.  NeltoH,  Ohio,  x.  373 ;  35  Ohio  Su  368. 

116.  Judgment  on,  Motvm  for  New  Trial  An  appeal  omst  be  from 
the  judgment  and  not  from  the  order  denying  the  new  trial  made  the 
same  day.     Sewing  Machine  Co.  v.  Mdler,  Wis.  iv.  38 ;  41  Wis.  657. 

117.  Reversal  —  Failure  by  Court  to  find  en  a  Maierial  Ittue.     When 
I                     the  court  below  has  Kled  findings,  but  has  failed  to  find  upon  a  material 

issue  raised  by  the  pleadings,  the  judgment  will  be  reversed.     Shaw  v. 
Wundesford,  Cal.  vii.  72;  63  Cal.  300. 

118.  Undertaking —  Toton  (Officer.  A  town  officer  whose  duty  it  is  to 
prosecute  a  suit  for  a  party  is  authorised  to  make  a  bond  on  appeal. 
Town  of  Partridge  v.  Sr^er,  111.  u.  281 ;  78  111.  519. 

XI.  Questions         119.  Appeal  from  Cotiirt  of  Gloitns— No  Evidence  —  JSevertcU.  When 

of  Evidence.       the  court  of  claims  sends  up,  as  part  of  its  finding  of  fact,  the  evidence, 

and  it  appears  that  there  was  do  legal  evidence  to  support  it,  the  jodg- 

meut  will  be  reversed  if  the  fact  is  material.     U.  S.  v.  Clarie,  S.  G.  U.  S. 

V.  609 ;  96  U.  S.  37. 

120.  Charging  attumed  Facts.  To  instruct  upon  assomed  facts  to 
which  no  evidence  applies  is  error.  Ji.  S.  Co.  v.  Houston,  U.  S.  C.  C.  v. 
164;  95U.  S.  697. 

121.  Charge  to  disregard  Irrelevant  Testimony.  When  the  oourt  in- 
structs the  jury  to  disregard  irrelevant  testimony,  tlie  presumption  is  that 
the  jury  based  their  verdict  upon  legal  evidence  only.  R.R.CO.-9.  Rag, 
S.  a  U.  S.  X.  793 ;  102  U.  &  451.       _  . 

122.  Conflicting  Evidence  —  Previous  Trials.  The  supreme  court 
will  not  reverse  where  the  evidence  is  conflicting,  unless  there  is  a  mani- 
fest perversion  of  justice,  and  especially  where  there  have  been  two 
previous  trials  resulting  alike.     Calvert  v.  Carpenter,  111.  ix.  679. 

123.  Declarations.  The  erroneous  admission  as  evidence  of  the  dec- 
larations of  a  person,  not  a  party,  is  reversible  error.  Skirland  v.  Iron 
Works,  Wis.  iii.  272;  41  Wis.  162. 

124.  Error — Record.  All  mlings  npon  the  adnussion  of  evidence,  if 
prejudice  a£Srmatively  appear,  will  be  reviewed  by  the  supreme  court, 
although  the  record  does  not  contain  tdl  the  evideaoe  in  the  case.  Smith 
V.  Johnson,  Iowa,  iii.  590 ;  45  Iowa,  808. 

125.  Incompetent  Evidence — Its  Withdrawal -*- Prejudice,  Incom- 
petent evidence  which  strongly  tends  to  prejudice  a  party  and  impair  the 
credibility  of  a  witness,  after  argument  upon  it  by  counsel,  is  not  deemed 
as  effaced  from  the  mind  of  the  jury  by  its  withdrawal  from  their  con- 
sideration. Incompetent  evidence  must  be  withdrawn  before  the  argu- 
ment, and  in  such  manner  as  to  leave  it  rensonably  certain  that  it  did 
not  taint  the  relevant  testimony.  Albert  v.  Miller,  Penn.  viii.  761 ;  7  W. 
N.  C.  No.  30. 

126.  Ibid.  —  Part  Competent.  If  any  portion  of  evidence  whieh  is  ob- 
jected to  is  admissible,  all  advantage  of  the  objection  is  lost  Scarlett 
V.  Academy  of  Murie,  Md.  iii.  615  ;  46  Md.  132. 

127.  Inference  of  Fact — Findings  — EbceepHon.     An  inference  of 
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fact  drawn  from  evidenoe  cannot  be  made  matter  of  law  bj  setting  it  np 
as  such  in  a  finding,  and  it  cannot,  in  an  aoticm  at  law,  be  made  the 
ground  of  an  exception.  HogeUlcamp  r.  Week9,  Hiob.  vi.  656  ;  37  Mich. 
422. 

128.  Objediont — Record.  The  examination  of  qaestions  relating  to 
the  evidence  is  confined  to  such  as  were  distinctly  raised  and  passed  upon 
ill  the  coort  whose  record  is  under  review.  Schlmeher  v.  The  State,  Neb. 
viii.  207 ;  9  Nebv  300. 

129.  Overruling  Quation —  Proposed  Fact  The  fact  proposed  to  be 
established,  or  the  evidence  intended  to  be  elicited  bjr  a  question,  must  ap- 
pear, in  order  to  justify  tlie  conclusion  that  the  ruling  of  the  court  in 
refusing  permission  to  the  witness  to  answer  it  was  prejudicial  error. 
Gronau  y.  Knihuk,  Iowa,  xiv.  807  ;  59  Iowa,  18. 

180.  Pleadmgt.  Where  facts  ara  found  in  a  case,  for  the  proof  of 
which  no  foundation  is  laid  by  any  allegations  in  the  declaration  or  plead- 
ings, such  facts  ought  to  be  laid  out  of  the  case  in  rendering  judgment. 
Sanford  v.  Thorp,  Coun.  vii.  72 ;  45  Conn.  241. 

181.  Technical  Obfeetiom-  Technical  objections  to  the  competency 
of  evidence  must  be  exactly  stated.  Heath  v.  Heath,  N.  H.  ix.  81 9  ;  58 
N.  H.  292. 

1 32.  Trial  to  Oourt  —  Incompetent  Evidenoe  —  Oon^petent  Mndtnoe 
intufieienl.  When  an  issue  of  fact  is  tried  to  the  court,  the  admission  of 
iocompeteut  evidence  will  be  ground  for  reversal,  if  it  appears  that  upoo 
the  competent  evidence  in  the  case  the  finding  ought  not  to  have  been 
made.     Cboi  v.  Penrhyn  Slate  Co.  Ohio,  xi.  277. 

188.  Bill  of  Hxceptiong.     Unless  the  case,  either  in  the  body  of  it  or  xtl.  Weight 
in  Uie  certificate  of  allowance,  shows  the  whole  of  the  evidence  on  the  <>'  E^vidence. 
issne  as  to  which  it  is  objected  that  the  evidence  is  not  sufliicient  to  sus- 
tain the  verdict,  the  oourt  will  presume  that  there  was  other  evidence 
sufficient  to  justify  the  finding.     Harvetter  Worit  v.  Langin,  Minn.  iii. 
671;  23  Minn.  462. 

134.  Findings  of  Fact  hy  the  Court.  The  findings  of  fact  by  theoomt 
are  conclusive  on   appeal.     The    Glannibanta,  Ct.  of  Appeal,  ii.  522. 

0»gl«g  V.  Vhgley,  Ct.  of  Appeal,  iv.  330.  Crane  v.  ChouteoAi,  Kan.  vii. 
16;  20  Kan.  288.  Boogher  v.  Ins.  Co.  S.  C.  U.  S.  li.  489 ;  103  TJ.  S. 
9a  Van  Nets  v.  Flagg.  N.  Y.  xi.  102.  Sich  v.  Hen,  N.  Y.  xii.  796. 
Bebn  t.  Maartin,  Cal.  xiii.  138 ;  59  Cal.  57.  Blackford  v.  GatUght  Co. 
M.  J.  xiii.  468;  14  Yroom,  438.     See  Burton's  Appeal,  Penn.  xL  lia 

Woodman  v.  Dutton,  Iowa,  xiii.  498 ;   57  Iowa,  442. 

135.  Ibid.  —  Finding  of  Jury,  A  verdict  will  not  be  disturbed  on 
the  ground  that  it  is  against  the  weight  of  evidence.  Wingate  v.  Neid- 
linger,  Ind.  i.  224.  Lathrop  v.  BramhaU,  N.  Y.  ii.  46 ;  64  N.  Y.  365. 
Eulrieh  v.  Riehter,  Wis.  iii.  543 ;  41  Wis.  318.  Farley  v.  Lyddy,  N.  Y. 
ix.  257.  Parker'v.  Conner,  N.  Y.  xL  274.  BM  v.  Bartholomew.  N.  Y. 
xi.  510.  HoUapple  v.  R.  R.  Co.  N.  Y.  xii.  794;  86  N.  Y.  275.  Mc- 
Cann.  v.  Afeehan,  Wis.  xiiL  224. 

136.  Jbid.  —  By  Referee.  A  finding  of  fact  hy  a  referee  will  not  be 
set  aside.     Cummings  v.  Centre  Harbor,  N.  H.  i.  653 ;  20  Hun,  90. 

187.  Rid.  —  Account  —  Evidence.  Where  the  evidence  of  a  party 
shows  the  correctness,  generally,  of  an  account  which  has  been  rendered, 
that  must  l>e  deemed  prinul  facie  evidence  sufficient  within  the  rule  appli- 
cable to  the  findings  of  referees  to  sustain  his  findings.  Quincey  v.  White, 
N.  Y.  L  163;  63N.  Y.  870. 

138.  Ibid.  —  Confirmation.  The  findings  of  fact  of  a  referee,  when 
confinned  by  the  general  term,  are  conclusive  on  appeal.  Ibid.  Fogg 
V.  JBduxtrdt,  N.  Y.  ix.  252 ;  20  Hun,  90.  Holmes  v.  Wood,  N.  Y.  xiii. 
583. 

139.  Jbid.  —  Surrogates  Decree.    A  decree  of  a  surrogate  will  not  be 
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reviewed  to  oohsider  the  weight  of  evidence,  only.     Davit  v.  C^ati,  N. 
Y.xiii.  211;  87  N.  Y.  623. 

140.  Miseonduet  of  Jury — Conflicting  Affidavits.  Where  the  affida- 
vits and  counter-atiidavits,  on  the  question  of  the  miscondact  of  the  jury, 
are  conflicting,  the  ruling  of  the  coort  below  will  not  be  disturbed. 
People  V.  Dye,  U.  S.  C.  C.  xi.  800. 

141.  Verdict.  A  verdict  will  be  set  aside  when  it  is  clearly  against, 
the  weight  of  evidence.     Kuhns  v.  Bankes,  Neb.  xvii.  54. 

Xin.  Ai^i-  142.  Counsel  asserting  Facts  —  Due  Objection.     Upon  reasonable  ob- 

"""' "    ""**     jection  the  court  must  stop  counsel  from  asserting  facts  not  in  evidence, 

and  a  reversal  will  be  given  if  this  duty  is  not  done.     Holfe  v.  Bumford, 

Maine,  4  Am.  L.  T.  R.  461. 

143.  Counsel  speaking  to  Fads  not  in  Evidence — Prejudices  out  of 
Case.  It  is  reversible  error  for  counsel,  after  objection,  to  state  or  argue 
upon  pertinent  facts  not  in  evidence,  or  to  appeal  to  prejudioes  foreign  to 
the  case.     Brown  v.  Swineford,  Wis.  vi.  688 ;  44  Wis.  202. 

1 44.  Improper  Bemarks  to  Jury.  A  reversal  will  not  be  granted  for 
unimportant  improper  remarks  made  by  counsel  to  the  jury.  Tucker  v. 
Coh,  Wis.  xiv.  3.52. 

1 45.  Beading  Decisions  to  Jury  —  Discretion.  Whether  plaintiff's 
counsel  shall  read  decisions  to  the  jury,  after  defendant  has  closed  his 
argument,  and  of  which  decuions  he  has  not  given  notice  to  defendant's 
counsel  that  he  intends  to  read  them,  is  discretionary,  and  not  review- 
able.    Crosby  y.  B.  B.  Co.  Maine,  viii.  819;  69  Maine,  418. 

146.  Bemarks  of  Court  to  Counsel.  Remarks  made  during  the  trial  by 
the  court  to  counsel  in  the  presence  of  the  jury,  which  would  constitute 
error  if  contained  in  an  instruction,  will  be  reversible  error.  State  v. 
Stowell,  Iowa,  XV.  622. 

XIV.  Immate-        147.   Generally.     A  reversal  will  not  be  granted  upon  errors  which 
rial  Error.  ^g^g  j^^^  material.      TTiomos  v.  TTiomas,  Wis.  iii.  301  ;  41  Wis.  229. 

Ins.  Co.  V.  Trear,  Va.  v.  191  ;  29  Gratt.  255.    Lange  v.  Hook,  Wis.  280. 

Louchheim  v.  Hemey,  Penn.  xi.  651. 

148.  Charge  —  Defective  Charge — Requests.  A  reversal  will  be  re- 
fused where  the  charge  was  correct  as  far  as  given,  and  instructions  were 
not  requested.      Witt  v.  Bepey,  Tex.  xii.  543. 

1 49.  Ibid.  —  Erroneous  Instruction  —  Error  cured.  A  verdict  will  not 
lie  set  aside  where  an  erroneous  instruction  has  been  given,  if  it  is  evi- 
dent that  the  other  instructions  have  explicitly  set  out  the  law  covering 
the  point  raised.     Lord,  ISx'x,  v.  ILord,  N.  H.  viL  19  ;  58  N.  H.  7. 

150.  Ibid.  —  Fatal  Error — Hopeless  Case.  A  fatal  erroneous  in- 
struction will  not  justify  a  reversal,  where  otherwise  the  appellant's  case 
is  without  merit.     Hubner  v.  Feige,  111.  viii.  715;  90  III.  208. 

151.  Ibid.  —  Omission  to  charge.  Mere  omission  to  charge,  no  re- 
quest  being  made,  is  not  reversible  error.  People  v.'De  Los  AngeUs, 
Cal.  xiv.  327. 

152.  Demurrer  sustained.  A  cause  will  not  be  reversed  for  harmless 
errors  committed  in  sustaining  demurrers.  Putnam  v.  Tennyson,  Ind.  i. 
183;  50  Ind.  456. 

153.  Incompetent  Evidence.  Where  in  a  trial  the  statement  of  a  third 
person  was  improperly  admitted  in  evidence  against  objection,  an  ex- 
ception was  taken,  and  he  was  subsequently  called  as  a  witness  by  the 
excepting  party  and  testified  to  the  truth  of  the  statement,  which  was  not 
afterwards  controverted,  the  exception  was  not  sustained.  Tart,  Adm'r, 
V.  Smith,  Maine,  vi.  556. 

1 54.  Ibid.  —  Parol  Testimony  consistent  with  Contract.  The  admis- 
sion after  objection  of  parol  testimony  to  vary  or  explain  a  written  con- 
tract, where  such  testimony  does  not  tend  to  vary  the  written  contract, 
but  u  consistent  with  it  and  in  affirmance  of  it,  although  error,  is  not 
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wrifieiwrt  to  jaadfr  •  rerersal  of  the  jod^enb.    Int.  Oo.  r.  JSrear,  Va. 
r.  191  ;  29  6ratt.*355. 

155.  Uneertain  Verdict '— Cometiim  bg  Otmrt.  Abj  meertaintj  in 
the  verdiot  correoled  bjr  the  court,  not  prejudicial  to  the  appdlant,  is  not 
caose  for  reversal.     Farrar  ▼.  Bates,  Tex.  xli.  61 ;  55  Tex.  198. 

156.  AvdUor's  Beport  —  Findings.  —  Exeeptiont  —  Beeord.       The  xv.  Prtctice. 
supreme  court  will  in  no  case  review  the  finding  of  facin  by  an  auditor 

where  the  ervidence  npon  wkieh  lus  ooncltMions  were  reached  is  not 
brought  up  IB  the  record.     Singnuuter's  Appeal,  Penn.  vi.  445. 

157.  Com  made  —  Irregular  and  UnamtHmtieated  Paper.  A  paper, 
purporting  to  be  a  case  made,  will  not  be  reviewed  when  challenged  for 
want  of  the  atatatorr  aatkenttcation.    Karr  v.  Hudson,  Kan.  vi  302. 

158.  Charge — Ambiguity — Oareleu  Words  —  Bequests.  A  new  trial 
will  not  be  granted  beeanse  of  a  mere  ambiguity  or  carelessness  of  ex- 
pression in  the  chaise,  which  the  appellant  has  not  sought  to  elucidate, 
unless  the  jury  were  clearly  misled,  or  wrongly  directed.  Congress  and 
Empire  Spring  Go.  v.  Edgar,  S.  C.  U.  S.  viii.  289  ;  99  U.  S.  645. 

159.  Grounds  of  Bemrsal  belou  ~- Opinion  —  Law  —  Fetet.  The 
opiaion  of  the  court  below  cannot  ht  examined  to  see  on  what  ground  a 
reversal  was  put ;  unless  it  is  stated  in  the  body  of  the  order  of  reversal 
that  the  reversal  is  on  questions  of  fact,  it  must  be  presumed  to  have 
been  on  questions  of  law.      Von  Tassel  v.  Wood,  N.  Y.  vii.  473. 

160.  Judgment  —  Evidence.  The  facts  which  might  have  been  proven 
on  tlie  trial,  anil  which  must  have  been  pat  in  evidence  to  support  a 
judgment,  will  be  presoaaed  to  have  been  shown,  when  there  is  nothing 
apparent  to  the  contrary.    Keify  v.  A«%,  Nev.  xvii.  179. 

161.  Mistrial —  Findings  not  Spenfic.  Where  the  finding  of  facts  is 
not  specific  enough  to  show  whether  the  judgment  is  correct,  the  case  is 
to  be  treated  as  one  of  mistrial.  Grain  v.  SMes,  Mich.  xiii.  50 ;  47 
3Iich.  129. 

1 62.  Obiection  on  Appeal.  Objections  to  evidence  cannot  be  raised  on 
appeal.  Levmre  v.  Nemtrk,  N.  J.  i  872;  88  N,  J.  151.  Fraaer^. 
Buder,  Iowa,  iil  622.  Marstelhr  v.  MantMer,  Penu.  x.  440;  98  Penn. 
St.  850.  FUHa  t.  People,  Colo.  xv.  618.  KeUeher  v.  KeiJmk,  Iowa,  xv. 
711. 

163.  Rid.  —  Decedent's  Estate.  An  exception  will  be  heard  for  the 
first  dme  to  protect  a  decedent's  estate.  Pratt  v.  Baptist  Society,  111.  ix. 
440 ;  93  UL  475. 

164  Jbid. — ElMtim  to  dtange  Cotmtg  Seat — Tax-Payer  and  Voter 
as  Complainant.  A  decree  upon  a  bill  to  impeach  election  returns  and 
purge  the  poll-lxwks  of  illegal  voters  brought  by  a  tax-payer  aud  voter, 
for  himself  and  other  like  persons,  in  an  election  to  remove  the  county 
■eat,  will  not  be  reversed  on  objection  first  made  on  appeal,  the  practice 
to  bring  such  suits  being  of  loi^  standing  in  the  slate.  Supervisors  ▼. 
Davis,  111.  1  Am.  L.  T.  R.  461. 

165.  B)id.  —  Pleading.  The  question  of  the  corporate  power  of  a 
party  to  an  action  cannot  be  first  raised  on  appeal ;  it  must  be  specialty 
pleaded.    Bank  v.  Kmg,  Iowa,  rii.  109  ;  47  Iowa,  64. 

166.  Biid.  —  Plea  of  Bankruptcy  en  Appeal.  A  plea  of  bankruptcy 
cannot  be  raised,  originally,  in  nn  appellate  court,  Wheeltss  r.  Fisi,  La. 
V.  268. 

167.  3id.  —  Point  raised  —  By  Sueeessful  Party.  A  winning  party 
Biay  take  advantage  in  this  court  of  a  point  raised  by  rlie  evidence  re- 
ported,  to  retain  a  verdict,  although  not  taken  at  the  trial,  when  it  is 
BMBifest  that  the  action,  for  a  fundamental  reason,  cannot  be  maintained, 
if  a  DOW  trial  was  granted.  Wyman  v.  Banton,  Maine,  iii.  641 ;  66 
Maine,  171. 

as 
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168.  Parties  —  Death.  Heirs  or  legal  representatives  of  deceased 
must  be  made  parties  to  appeal.      WheeUtt  v.  Fiti,  La.  y.  269. 

169.  Petilionin  Error —  Alleged  Error  Inter  Mia  —  Second  Petition. 
Where  a  petition  in  error  presents  the  whole  record  for  review,  it  is 
neither  necessary  nor  proper  to  file  a  second  petition  in  error  as  to 
alleged  error  embraced,  inter  alia,  in  the  first  petition.  Potter  v.  Myert, 
Ohio,  v.  52;  31  Ohio  St.  103. 

170.  Point  reterved — Record.  A  point  reserved  upon  the  trial  of  a 
case  for  the  opinion  of  the  court  mast  set  out  facts  as  found  by  the  jury 
or  agreed  upon  by  the  parties.  Commonwealth  v.  McDowell,  Fenn.  vi. 
570:  6  W.N.  C.  No.  6. 

171.  ReargumenL  Requisite  grounds  to  support  motion  for  reargn- 
ment    See  KeUy  v.  Coal  Co.  N.  Y.  ix.  257 ;  8  Daly,  271. 

172.  Referee's  Report  —  Evidence.  The  objection  that  the  report  of  a 
referee  does  not  contain  all  the  evidence  must  be  taken  by  proper  pro- 
ceedings in  the  court  below.  Svpervitors  v.  Elders,  Wis.  vii.  221 ;  45 
Wis.  281. 

173.  Second  Appeal  —  Record.  On  a  second  appeal  the  court  cannot 
consider  the  record  on  a  former  appeal.  Verplanck  v.  Van  Buren,  N. 
Y.  vii.  568  ;  76  N.  Y.  247. 

XVI.  Cogto.  174.  Appeal  by   Officer  daiming  Fees.    A  master,  commissioner,  or 

other  party  entitled  to  have  fees  taxed  as  costs  in  an  action,  cannot,  in 
his  own  name,  prosecute  a  proceeding  in  error  to  reverse  an  order  of  the 
court  for  re-tasiog  the  costs,  or  disallowing  his  claim  for  fees  in  the 
case.     Fiedeldey  v.  Diserens,  Ohio,  ii.  41 ;  26  Ohio  St  812. 

1 75.  In  Equity.  An  appeal  lies  in  equity  when  the  costs  are  directed 
to  be  paid,  not  by  a  particular  party,  but  out  of  a  fund  in  the  hands  or 
under  the  control  of  the  court.  7'rustees  Int.  Imp.  Fund  v.  Greenough, 
S.  C.  U.  S.  xiv.  33 ;  105  U.  S.  527. 

ESCAPE. 

1.  Insolvency  of  Debtor.  The  insolvency  of  the  debtor  is  not  a  defence 
to  the  action.     Dunford  v.  Weaver,  N.  Y.  xii.  569 ;  84  N.  Y.  445. 

2.  Negligence.  The  sheriff  is  liable  for  the  principal  sum  and  interest, 
whether  the  prisoner  was  beyond  the  liberties  of  the  jail  with  or  without 
his  consent.     Ibid. 

3.  Service  of  Summons  —  Deputy.  Leaving  the  summons  in  the 
action  with  the  deputy,  in  the  ofiSce,  is  a  sufficient  service.    Ibid. 

4.  Voidable  Process —  Pleading.  In  escape  erroneous  process  may  be 
set  up  by  the  sheriff*.    Ibid. 

ESTATES. 

1.  Estate  upon  Condition  —  Condition  Subsequent  —  Breach.  A  deed 
which  conveyed  a  strip  of  laud  to  a  railroad  company,  to  them,  their  suc- 
cessors and  assigns  forever,  "  provided  always,  and  this  deed  is  upon  the 
express  condition,"  that  a  certain  system  of  drainage  was  to  be  kept  up 
by  the  railroad  company,  creates  a  condition  subsequent  in  deed,  and 
it  is  voidable  by  the  grantor  upon  condition  broken.  Hammond  v.  R. 
R.  Co.  S.  C.  xii.  666 ;  15  S.  0.  10. 

2.  Rid.  —  Deed  —  Intention — Court  and  Jury.  The  intention  of  the 
parties  to  create  an  estate  upon  condition  must  be  determined  by  the 
court  from  the  words  of  the  deed  itself.     Ibid. 

3.  Ibid.  —  Forfeiture  —  Entry  or  Claim.  No  action  for  the  land  can 
be  brought  by  the  grantor  until  after  he  had  made  entry  upon  the  land 
after  condition  broken,  or  had  made  claim,  if  entry  was  impossible.    3id. 

4.  Ibid.  —  Railroads  —  Public  Policy.  Public  policy  does  not  forbid 
a  railroad  corporation  from  accepting  land  for  its  road-bed  upon  condi- 
tions reasonable  and  possible  to  be  performed.     Ibid, 
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5.  Ibid.  —  Waiver  —  Intention.  Whether  the  grantor  had  waived  his 
right  to  enforce  a  forfeiture  is  a  qaestion  of  iuteutioo,  and  for  the  jary. 
Ibid. 

6.  Contingent  Mttate  —  Conttruction.  To  make  an  estate  contingent 
it  most  appear  from  the  language  used  and  the  nature  and  circumstances 
of  the  case  that  the  time  of  payment  was  made  the  substance  of  the  gift 
Critp  V.  Oritp,  Md.  xvii.  433. 

7.  Contingent  JRemainder  —  Sale  —  Reinvestment.  A  court  has  no 
power  to  order  a  sale  of  land  for  the  purpose  of  reinvestment  where  it  is 
limited  in  contingent  remainder.  Justice  v.  Guion,  N.  C.  iv.  124 ;  76  N. 
C-  442. 

8.  Ibid.  —  lAtnitation  over  —  "  Issue  "  —  When  determined.  The  term 
"  issue  "  in  a  limitation  over,  under  the  Virginia  statutes,  means  issue 
living  at  the  death  of  the  first  taker,,  or  born  within  ten  months  there- 
after.     Wine  V.  Marhoood,  Va.  viiL  284  ;  31  Gratt.  43. 

9.  Fee  Simple  —  Antenuptial  Settlement  —  Vesting  in  intended  wife  an 
al>solute,  unconditional  fee  simple  estate.     Children  as  purchasers.     See 

Wayne  v.  Lawrence,  Gra.  iv.  146  ;  58  Gra.  15. 

10.  Ibid.  —  Debts  —  Excess,  A  conveyance  in  trust  to  pay  the  gran- 
tor's debts  with  a  further  trust  to  reoonvey  the  excess,  amounts,  in  the 
absence  of  evidence  to  show  that  there  is  an  excess,  to  an  absolute  con" 
veyance  in  fee  simple.     Casey  v.  R.  R.  Co.  Penn.  i.  31. 

11.  Ibid.  —  Defeasible  Fee  —  Income.  A  devise  of  the  residue  to  J., 
his  heirs  and  assigns,  with  the  proviso,  that  if  he  dies  during  his  minority, 
leaving  no  child  alive  at  his  decease,  the  said  residue  is  given  to  others, 
vests  a  defeasible  fee  in  J.  at  the  testator's  death  ;  and,  during  the  minor- 
ity of  J.,  the  income  is  his.  Woodman  v.  Madtgan,  N.  H.  vi  690 ;  58 
N.  H.  6. 

12.  Life  Estate  —  Deed  to  A.  and  her  Children  born  and  to. come  — 
Power  to  sell —  Mortgage.  A  deed  to  a  married  woman  and  the  children 
she  has  or  may  have,  with  power  to  sell  and  reinvest,  gives  her  a  life 
estate ;  and  any  mortgage  she  may  make  will  bind  her  own  interest, 
alone.    Kinney  v.  jHfUhetos,  Ma  vilL  563. 

13.  Rid.  —  Devise  or  Beqvest  —  Power  of  Disposition  —  Remainder. 
A  devise  or  bequest  of  an  estate  with  a  power  of  disposition,  with  re- 
mainder over,  creates  by  implication  a  life  estate  only.  Stuart  v. 
Wali«r,  Maine,  xi.  533  ;  72  Maine,  146.  Downey  v.  Bissell,  U.  S.  C.  C. 
xL  285. 

14.  Rid.  —  Estate  of  A.  and  Wife  in  Entirety  —  Purchaser  under 
Execution  against  A.  The  purchaser  at  sheriff's  sale,  under  execution 
against  a  husband,  of  land  of  which  he  and  his  wife  are  seieed  in  entirety, 
takes  the  property  for  the  husband's  life.  Hall  v.  Stephens,  Mo.  v.  147 ; 
65  Mo.  470. 

15.  Ibid.— Limitation  on  Failure  of  Issue  —  Issue  surviving — Devise 
by  ImpKealion.  Where  an  estate  is  devised  to  one  for  and  during  his 
natural  life,  with  limitation  over,  should  the  life  tenant  die  without  issue, 
on  the  death  of  the  life  tenant  leaving  issue,  the  issue  will  take  the  estate 
devised  by  implication.      Wiru  v.  Markwood,  Va.  viii.  284;  31  Gratt  43. 

16.  Ibid. — Pure  Beneficiaries  — Purchasers  —  Husband  taking  Et- 
tate  on  Condition.  A  husband  who  takes  a  life  estate  only  of  the  real 
property  of  his  wife,  the  taxes,  assessments,  and  repairs  of  which  must 
be  paid  by  him  as  a  condition  to  the  devise  taking  effect,  takes  as  a 
purchaser.     Famum  v.  Baseom,  Mass.  v.  47  ;  122  Mass.  282. 

1 7.  Ibid.  —  Tenant  for  Life  ummpeaehalde  for  Waste  —  Ornamental 
Timber  —  Necessary  Cutting  —  Right  to  Proceeds  of  Sale.  An  equitable 
tenant  for  life  unimpeachable  for  waste,  who  has  out  and  sold  ornamental 
timber  which  injured  or  impeded  the  growth  of  the  remaining  ornamental 
timber,  is  entitled  to  retain  the  proceeds  of  such  sale  for  his  own  benefit 
Baker  v.  Sethright,  Chan.  Div.  ix.  264 ;  41  L.  T.  R.  N.  S. 


Digitized  by 


Google 


856  ESTATES— ESTOPPEL. 

1&.  TViMl—  Xfjwrf  or  Sfuit«M$-~  D«vi$efcr  lAfh  —  Remainder  t»  T. 
in  Trust.  A  deviM  of  land  to  M.  B.  daring  her  aataral  Iif«,  and  apon 
her  death  "  the  title  of  said  land  to  be  vested  in  Y.  0-  B.  for  the  support 
and  benefit "  of  A.,  B.,  and  C. ;  and  in  ease  Y.  O.  B.  sboald  die  before 
M.  B.,  then  "  tSba  title  of  the  land  to  vest  "  in  A.,  B^  and  (X,  conveys 
the  legal  title,  after  the  death  ot  tke  life  tenant,  to  T.  O.  B^  in  trust 
for  A^  B.,  and  C.     Booker  v.  Carlide,  Ky.  v.  170i  14  Bush,  154. 

19.  lUd. — Bvle-  m  ShtOa^B  Oase.  Trusts  not  within  At  rule  in 
Shdle^t  eoMe  are  those  wiiich  are  execntory,  became  some  Areetion  is 
to  be  obeyed  before  the  liHiitatiaas  are  complete,  or  because,  though  all 
the  limitations  are  complete  in  sabstaiice,  an  actual  coaveyance  is  pro- 
vided for.      Wajfne  v.  Lawrence,  Ga.  iv.  146  ;  58  Ga.  15. 

ESTOPPEL. 

I.  Bt  Sscosd.  IL  Bt  Dcbo.  III.  \»  Pais. 

(.  By  Record.  I.  Bomd  txeeuted  in  Blank  —  Joinder  in  Legal  Procttdingt.  One  who 
signs  as  surety  a  guardian's  bond  iu  blauk,  which  is  afterwards  filled  op, 
and  without  afiSxing  a  seal,  and  afterwards  oii  the  audit  ni  die  guardian's 
aoooant  is  on  his  own  application  made  a  party  to  the  record,  and  takes 
ao  active  part  iu  the  proceedings,  is  estopfied  to  deny  bis  liability  as 
surety  for  the  guardian  in  an  action  on  the  bond.  Lociwood  y.  Common- 
wealth,  Penn.  xv.  317. 

2.  JExteution  —  Reh*m  —  Partiet.  The  return  of  an  officer  upon  an 
execution  is  conclusive  upon  the  parties  to  the  action,  and  upon  all 
parUes  and  privies,  until  set  aside  in  some  direct  proceeding.  BUrrotrs 
V.  National  Mubbar  Go.  R.  I.  xi.  622  ;  18  B.  I.  48. 

3.  Fraudulent  Assignment  —  Subtequent  Judgment  Creditors  — Decree. 
A  decree  that  an  assignment  was  void  as  against  one  subsequent  }udg> 
meet  creditor  will  not  estop  the  assignee  from  defending  the  suit  of  an- 
other subsequent  judgment  creditor.  Appeal  of  Chandler's  Sx'r,  Peon, 
xiv.  183 ;  100  Pena.  St.  262. 

4.  Grantor  —  Covenant  to  pay  Mtrtgage — Foredoswre  and  Redemption. 
A  grantor  conveying  with  warranty  and  a  covenant  to  pay  a  ntortgage 
cannot  acquire  title  by  allowing  a  foredosure  and  redemption.  Huxtej/ 
V.  Bice,  Mich.  vii.  592 ;  40  Mich.  73. 

5.  Judgment.  Unless  the  lecord  shows  with  eertainty  the  exact  ques- 
tion determined,  the  judgment  is  not  an  estoppel  to  another  suit.  Bus- 
stU  V.  Place,  S.  C.  U.  S.  4  Am.  L.  T.  K.  825.  Iktvis  v.  Brown,  S.  C. 
U.  S.  4  Am.  L.  T.  B.  337. 

6.  Ibid.  —  Action  on  Like  Ctaim.  A  party  in  an  action  to  reeorer  on 
certain  municipal  bonds  and  the  coupons  thereto  is  not  estopped  by  reason 
of  a  judgment  against  him  in  an  action  on  bonds  and  coupons  of  the  same 
series,  in  which  he  failed  to  show  that  he  was  a  holder  ror  value,  before 
Bkatnrity.     Cromwell  v.  Cotmtg  of  Sac,  S.  C.  U.  S.  4  Am.  L.  T.  R.  242. 

7.  3id.  —  Dismissing  Petition.  The  maker  of  a  not*  is  not  estopped 
froai  setting  up  want  of  consideration  or  fraud,  by  a  jodgment  dismissing 
his  petition  on  the  merits,  in  an  action  brou^t  to  enjoin  the  negotiation 
ol  the  note  and  to  obtain  its  surrender  and  cancellation,  although  the  mat- 
tor  set  up  as  a  defence  was  relied  oti  as  the  ground  of  relief  in  the  peti- 
tion.    Cramer  V.  Moore,  Ohio,  xii.  250 ;  36  Ohio  St.  347. 

8.  Ibid.  —  Parties.  An  estoppel  arising  ovt  of  the  pclgment  of  a 
court  of  competent  jurisdiction  is  equally  oondnsive  upon  all  the  parties 
to  the  action  and  their  privies.    B.  R.  Co.  v.  Bank,  S.  C.  U.  S.  x.  289. 

9.  Jbid.  —  Third  Party.  One  not  a  party  to  a  judgment  cannot  set  it 
up  on  the  ground  that  he  employed  the  attorney  for  the  defendant  of  refr- 
onl,  and  was  a  witness  for  him.  Schroder  v.  Ltihrman,  Minn.  viii.  241 ; 
26  Minn.  87. 
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KX  Judieial  Records  —  Parties  and  Priviu  —  Sirangert,  Admis* 
sions  or  statements,  though  appearing  in  judiciiJ  raoorda,  estop  the  person 
raaUng  them  from  eKplaiDiiig  them  or  denying  their  tnUhonljas  against 
those  who  were  patties  or  claim  rights  under  such  records,  or  who  acted 
upon  or  were  influenced  bjr  such  statementa.  DaUman  v.  Fotler,  Wis. 
xiv.  708. 

11.  Juritdietio»  —  ReeiUd  of  Sufficient  Facts.  It  may  be  sbown  by 
a  party  to  a  judgment  that  tbe  bare  recital  of  jnrisdictiMial  facts  is  an- 
true.     Ferguson  v.  Orawford,  N.  Y.  iv.  682  ;  70  N.  Y.  253. 

12.  Mortgagt  —  Judicial  Sals —  Consideration.  A  poMfaaser  of  real 
estate  at  a  judicial  sale  who  takes  the  laud,  with  tbe  approval  of  the  oourtt 
charged  with  a  mortgage,  tbe  consideration  being  proportionately  abated, 
cannot  deny  its  Hen ;  neither  can  his  assignee,  with  notioe,  do  ao.  Jiermon 
V.  iMon.  Penn.  iL  191 ;  81  Penn.  St.  107. 

13.  Parties.  N^ber  party  is  estopped  by  record  admiwions  in  a  for- 
mer suit  between  the  same  parties,  where  the  party  suing,  though  the 
same  individual,  sues  in  a  different  capacity.  Leggatfs  Adm'x  t.  R.  R. 
Co.  Q.  B.  Div.  iL  497  j  1  Q.  B.  Div.  699. 

14.  Ibid.  —  Whether  Party  to  Suit  A  person  permitUng  his  name  to 
be  used  as  a  party  plaintiff  cannot  deny  that  he  is  such  plaintiff*.  Bu^dg* 
V.  Matt,  Wis.  ix.  94 ;  47  Wis.  611. 

15.  Partition —  Widow's  Land.  A  widow  who  suffers  her  own  real 
estate  to  be  included  in  the  partition  of  the  property  of  her  husband 
cannot  set  up  her  title  thereto  against  one  claiming  under  tbe  allotment. 
Toungy.  Babilon,  Penn.  viu.  731}  91  Penn.  St.  280. 

1 6.  /%a  —  Administrators.  The  defendant  in  an  action  upon  a  prom* 
issory  note  brought  by  a  newly  appointed  administrator  npon  the  nonsuit 
of  a  former  administrator,  upon  showing  that  he  was  removed,  is  estopped 
to  set  np  a  vacancy  in  the  administration  because  of  the  appointment 
of  the  former  administrator.     Tulwilsr  r.  JSrotcn,  Ala.  xiv.  171. 

17.  Res  Adjudicata.  No  one  can  take  advantage  of  a  decree  nnlesB 
he  would  have  been  concluded  by  it  bad  tbe  decision  been  adverse  to  the 
position  taken  by  him,  and  which  be  claims  is  supported  by  tlie  estoppd. 
Appeal  of  ChandUr>s  ^Se'r.Penn.  xiv.  183;  100  Penn.  St.  262. 

18.  SurHy —  Validity  of  Judgment.  A  surety  upon  appeal  cannot 
deny  tbe  validity  of  a  jadgmenu  Blackburn  v.  B^  HI.  viiL  202 ;  91 
111.434. 

19.  Validity  of  Statute —  Construction.  A  previoos  adjudication  by 
tbe  supreme  court  that  a  statute  constituted  s  contract  does  not  estop  the 
state  from  denying  tbe  constitutionality  of  tbe  act.  Bcyd'V.  State,  S.  C. 
U.S.  iv.  344; -94  U.S.  645. 

20.  Blanks  —  Authority  to  fill  —  Purchaser  for  Value.     Where  an  in-  II.  By  Deed, 
strument  under  seal  is  delivered,  with  jiarol  authority,  express  or  im- 
plied, given  to  tbe  party  to  whom  the  instrument  is  delivered,  or  to  whom 
possession  may  properly  come,  to  fill  blanks  therein,  and  this  is  done,  the 

party  delivering  the  dead  is  estopped  from  denying  its  validity  therefor,  as 
against  purchasers  for  value.    Stone  v.  Brown,  Tex.  xi.  789. 

21.  Condition  broien  —  Deed  ^  Corporation  —  Existence  of  Corpora- 
tioH —  Title.  A  grantee  is  estopped  to  deny  the  corporate  existence  of 
his  grantor  or  its  title,  in  an  action  to  recover  upon  breach  of  condition. 
GnoeB  v.  Colorado  Springs  Co.  S.  C.  U.  S.  ix.  33. 

22.  Dover — Wife's  Statement.  A  widow  is  not  estopped  to  claim 
dower  against  a  purchaser  by  the  fact  that  while  she  was  covert  she  told 
the  purchaser  not  to  hesitate  to  buy  the  property,  as  she  would  not  claim 
dower  therein.     Kelso's  Appeal,  Penn.  xv.  566. 

23.  Fraud  — Mortgage  —  Outstanding  Title.  Whether  or  not  a  mort- 
gagor holding  by  warranty  deed,  and  not  ousted  or  disturbed,  ought,  in 
any  case,  for  the  purpose  of  preventing  coUasion,  to  be  held  estopped 
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from  setting  up  an  outstanding  title  by  way  of  defence,  this  rule  will  not 
apply  where  no  fraud  is  shown  and  the  equities  depend  ou  other  consid- 
erations. Powell  V.  Gonant ;  Conant  y.  Powell,  Mich.  ii.  44 ;  33  Mich. 
896. 

24.  GraTUor — Negligence.  An  illiterate  person  who,  being  unable  to 
read,  will  not  demand  to  have  a  deed,  which  he  signs,  read  or  explained 
to  him,  is  guilty  of  supine  negligence,  and  is  estopped  from  alleging  his 
ignorance  of  its  contents.  R.  R.  Co.  v.  Shay,  Penn.  ii.  577 ;  82  Peon. 
St.  198. 

25.  Homettead — Fraudulent  Conveyanee.  The  grantor  by  a  fraudu- 
lent conveyance  is  not  estopped  thereby  to  claim  a  homestead  after  his 
creditors  have  set  the  deed  aside.     Boynton  y.  MeNeal,  Ya.  vii.  762. 

26.  Hutband  and  Wife  —  Mortgage  —  Certificate  —  Astignee,  A  man 
and  his  wife,  both,  are  estopped  to  set  np  usury  upon  a  mortgage,  as 
against  the  assignee  upon  their  written  consent,  and  their  certificate  of  no 
defence.     Smyth  v.  Monroe,  N.  Y.  xii.  56. 

27.  Married  Woman  —  Contract  or  Deed.  A  married  woman  cannot 
be  estopped  from  denying  the  validity  of  any  contract  or  deed  which  she 
is  disabled  from  making.  Mason  v.  Jordan,  R.  I.  xi.  822 ;  18  R.  I. 
198. 

28.  Ibid.  —  Covenant  of  Warranty.  A  warranty  of  a  married  woman 
will  not  estop  her  or  her  privies  from  claiming  an  after-acquired  interest 
in  the  land.     Preston  v.  Evans,  Md.  xii.  271. 

29.  Mortgage  —  Not  signed  —  Deed  assuming  Mortgage  —  Fore- 
closure. The  grantor  in  a  deed  which  recites  the  existence  of  a  mort- 
gage, the  payment  of  which  he  assumes,  is  not  estopped  by  record,  or  in 
pais,  from  showing  that  there  was  not  a  mortgage  in  fact.  Goodman  v. 
Randall,  Conn.  v.  522 ;  44  Conn.  821. 

30.  Ibid.  —  Two  Mortgages  —  Title  —  Recitals.  A  subsequent  mort- 
gagee is  not  estopped  to  deny  the  validity  of  an  existing  mortgage  when 
the  deed  is  without  recitals,  and  the  mortgagor  at  that  time  had  not  any 
interest  in  the  property.  General  Finance  Co.  v.  Building  Soc.  Chun. 
Div.  vii.  351. 

31.  Municipal  JBonds —  Void  or  Voidable  Ponds  —  Innocent  Holders. 
The  tax-payers  of  a  town  are  not  estopped  to  deny  the  validity  of  bonds 
issued  in  aid  of  a  railroad  company  in  the  hands  of  innocent  holders  if 
the  bonds  are  void ;  otherwise  if  voidable  only.  Lippincott  v.  Town  of 
Pana,  III.  ix.  7 ;  92  111.  2. 

32.  Partition  —  Rents.  Where,  in  partition,  the  grantee  of  testator, 
who  had  returned  the  deed  to  fiim,  has  declared  that  the  premises  were 
never  her  property,  and  bound  herself  to  execute  conveyances,  and  they 
were  apportioned  to  other  heirs,  she  is  estopped  to  claim  rents  from  the 
executor.     De  Herques  v.  Marti,  N.  T.  xii.  535 ;  85  N.  Y.  609. 

33.  Patent  —  Validity  —  Sale  by  Patmtee  —  Implied  Warranty.  A 
defendant  who  has  sold  and  conveyed  a  patent  is  estopped  by  bis  implied 
warranty  from  asserting  that  it  is  invalid.  Fauks  v.  Camp,  U.  S.  C.  C. 
ix.  304;  17  Blatch.  432. 

34.  Record — Judgment  Creditor  of  Grantee  —  Levy.  A  grantee  and 
his  judgment  creditor,  who  held  a  levy  on  the  land,  are  estopped  to  set 
up  any  right  or  title  as  against  a  purchaser  whom  they  have  induced  to 
buy,  the  former  having  left  his  deed  unrecorded,  and  the  latter  urging 
the  purchase  in  the  grantee's  presence.  McBane  v.  Wilson,  U.  S.  C.  C. 
xii.  325. 

85.  Surety — Principal  to  get  Other  Signers.  A  surety  is  estopped 
to  deny  his  bond  on  the  ground  that  the  piincipul  was  to  get  other 
signers  before  delivery,  where  the  bond  itself  indicated  no  irregularity  in 
this  respect.    Nash  v.  Fugate,  Va.  1  Am.  L.  T.  R.  69. 

36.    Void  Bond  —  FuU  Benefits  received.    A  bond  given  under  an  on- 
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oonstitntional  statnte  is  void ;  bat  the  obligation  will  be  enforced  when 
the  obligors  have  had  the  full  benefit  thereof,  by  the  application  of  the 
principle  of  estoppel.  Daniehv.  Teamey,  S.  C.  U.  S.  xi.  113  ;  102  U. 
S.  415. 

87.  Watercourse  —  Riffkt  to  convey  Water.  The  gmntor  of  a  right  to 
convey  water  in  iron  pipes  over  and  across  his  lands,  not  giving  a  right 
to  divert,  is  not  estopped  to  set  up  his  entire  title  to  liis  waters  and  the 
use  of  them.     Simmler  v.  Water  Co.  Cal.  xii.  10 ;  57  Cal.  221. 

38.  Generally.     The  principle  of  estoppel  in  pais  is  designed  for  the  III.  In  Pais, 
benefit  of  one  who  is  misled  to  his  prejudice,  whether  through  ignorance, 
mistake,  or  wilful  misrepresentation.     Bizrt  v.  Giles,  Mo.  vi.  244;  67 

Mo.  115. 

39.  Acquiescence  —  Action  of  Party.  A  party  acquiescing  where  he 
has  an  interest  to  prevent  is  estopped  to  proceed  against  the  other  party 
who  has  acted  upon  the  acquiescence.     Klump  v.  Itiebold,  Ky.  xiii.  307. 

40.  Act  to  taJce  Tolls  —  Absolute  Ownership.  A  person  who  has  ob- 
tained an  act  of  Parliament  to  take  tolls  cannot  shut  out  those  willing  to 
pay  them  on  the  ground  that  he  is  the  absolute  owner  of  the  land. 
Aiton  V.  Stephen,  H.  of  Lords,  iL  547 ;  1  App.  Cas.  456. 

41.  Action  on  Promissory  Note —  Defence  of  an  IBegdl  Consideration 
—  Former  Judgment  on  like  Note  by  DefaulL  A  judgment  by  default 
upon  one  of  several  negotiable  promissory  notes,  founded  upon  one  and 
the  same  illegal  consideration,  does  not  estop  the  defendant  from  setting 
up  in  an  action  npon  another  of  said  notes  the  defence  of  illegality. 
Adams  V.  Adams,  Minn.  vL  81 ;  25  Minn.  72. 

42.  Affirmance  of  Wrongful  Act  —  Waiver.  By  an  afllrmance  and 
ratification  of  an  act,  with  full  knowledge  of  all  its  circumstances,  a  party 
is  estopped  from  afterwards  charging  that  it  was  wrongfully  or  fraudu- 
lently done.     TVoitp  v.  Appleman,  Md.  ix.  179. 

48.  Assignment  for  Benefit  of  Creditors  —  AssetU  —  Benefits  received. 
Any  creditor  who  has  assented  to  an  assignment  for  the  benefit  of  cred- 
itors in  another  state,  and  who  received  benefits  thereunder,  is  estopped 
from  avoiding  the  assignment  in  a  domestic  jurisdiction.  Chaffee  v. 
Bank,  Maine,  xi.  296 ;  71  Maine,  514. 

44.  Attorney  at  Law  —  Pasting  Title  —  As  Purchaser  from  Client. 
An  attorney  at  law  who  has  passed  a  title  which  be  has  purchased  from 
Ilia  client  is  estopped  to  set  up  a  defective  title  in  an  action  upon  his 
note  for  the  purchase-money.  Soward  v.  Johnston,  Mo.  iv.  652;  65 
Mo.  102. 

45.  Attorney  at  Law  as  Surety.  An  attorney  who  tenders  himself  as 
a  surety  on  a  bond  and  is  accepted  cannot  afterwards  plead  his  attorney- 
ship in  defence.     Wright  v.  Schmidt,  Iowa,  vii.  682  ,  47  Iowa,  233. 

46.  Attorney  and  Client  —  Owner  of  Judgment  —  Debtor's  Compro' 
t/a'se.  When  a  judgment  creditor  represented  to  the  judgment  debtor 
that  the  attorney  of  record  owned  the  judgment,  the  latter  may  settle 
with  such  attorney  as  his  creditor  in  compromising  with  his  creditors, 
and  the  plainti£E  will  be  estopped  from  collecting  the  judgment.     Bair  v. 

Wait,  N.  Y.  iu.  731 ;  69  N.  Y.  113. 

47.  Bank  and  Indorter —  Cashitr's  Declarations.  A  bank  is  estopped 
to  sae  an  iudorser  after  its  cashier  has  informed  him  that  the  instrument 

has  been  paid,  and  he  has  acted  upon  that  information.     Grant  v.  Crop-  > 

$ey.  Neb.  vii.  686 ;  8  Neb.  205. 

48.  Bowi  Fide  Holder  of  Non-Negotiable  Paper.  The  owner  of  non- 
negotiable  paper  is  estopped  to  deny  the  title  of  a  purchaser  in  good 
faith  from  an  unconditional  assignee.  Combes  v.  Chandler,  Ohio,  viii. 
795  ;  33  Ohio  St.  178. 

49.  Bridge  and  Ferry  Company  —  Acquinrenre.  A  bridge  and  ferry 
company  is  estopped  to  enjoin  the  use  and  repairing  of  a  bridge  built 
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within  its  district,  when  it  has  acquiesced  in  the  erecdon  of  it.  Ferry 
Co.  V.  Dodge  County,  Neb.  iii.  G80 ;  6  Neb.  18. 

&0.  Conlerminoui  Owners  —  Division  Line.  Where  couterminous 
owners  hare  occupied  parcels  of  land  adversely  to  each  other  for  more 
than  five  years  by  a  division  fence  line,  which  each  has  recognised  and 
acquiesced  in  as  the  true  line,  either  is  estopped  from  afterward  question- 
ing it  as  the  true  line.     Johnson  v.  Brown,  Cal.  xvi.  200. 

51.  Contract  executed  on  Sunday —  Error  in  Date —  Delivery,  Where 
a  contract  which  is  dated  ou  a  week  day  was  in  fact  executed  on  Sunday, 
without  the  knowledge  of  the  promisee,  and  delivered  on  the  dav  of  its 
date,  the  promisor  is  estopped  from  showing  its  execution  on  Sundav. 
Wi/son  v.  Winter,  D.  S.  C.  C.  xi,  562. 

.52.  Contra^  of  Foreign  Corporation.  The  doctrine  of  estoppel  in 
pais  does  not  prevent  a  party  to  a  transaction  with  a  corporation  from 
showing  that  the  corporation  had  not  power  to  do  a  particular  thing,  or 
that  it  was  done  in  violation  of  a  statute.  Semple  v.  Bani,  V.  S.  C.  C. 
vL  9  ;  6  Saw.  88. 

53.  Contractor — Building  Loan.  A  contractor  is  estopped  todaim 
against  a  mortgagee  for  a  building  loan  of  whose  lien  he  has  had  notice, 
when  he  has  received  a  part  of  the  loan  for  work  done.  Wroten's  As- 
signee v.  Armat,  Va.  vii.  797 ;  31  Gratt.  228. 

54.  Corporations  —  Authorized  Acts  of  Officers  —  JReliance  and  Action 
of  nird  Parties.  The  doctrine  of  estoppel  applies  as  well  to  a  corp<H 
ration  as  to  an  individual  where  any  of  its  officers,  acting  within  the  scope 
of  his  authority,  does  an  act,  relying  upon  which,  a  tnird  party  changes 
his  situation  in  respect  to  the  matter  affected  by  sach  act.  Cumen  v.  The 
Mayor,  N.  Y.  ix.  247. 

55.  Deposition  —  Verbal  Agreement  —  2tbttce.  A  party  verbally 
agreeing  to  the  taking  of  a  deposition  at  a  certain  dme  aud  place  is  es- 
topped to  objecting  to  it  as  taken  for  want  of  notice.  Ornisby  v.  Granby, 
Vt.  ii.  605  ;  48  Vt.  44. 

56.  Dower — Sale.  Where  an  administrator  sells  real  estate  repre- 
senting that  there  was  no  incumbrance,  and  that  he  would  make  a  peiiect 
title,  the  widow  being  present,  assenting  to  this  representation,  aud  stat- 
iog  that  the  laud  will  he  sold  tree  from  her  dower,  the  purchaser  relying 
on  these  acts,  and  paying  the  full  value,  on  the  widow  suing  for  her 
dower,  estoppel  is  a  fatal  plea  thereto.  Sweany  v,  Mallory,  Mo.  ii. 
323 ;  62  Mo.  485. 

57.  Equity — Mortgage  by  Consent  of  Solder  of  Equitable  Interest  — 
Priority.  Whpre  a  party  holding  au  equitable  interest  in  land  permits  it 
to  be  mortgaged  by  the  owner  of  the  legal  title,  his  interest  will  be  post- 
poned to  that  of  the  mortgagee.  S<dier  r.  Baker,  CaL  ix.  469 ;  54  CaL 
140. 

58.  Executor  —  Property  transferred  —  Purchaser.  To  property 
transferred  by  an  executor  in  writing  he  is  estopped  to  set  up  his  tiUe  to 
it  as  against  a  purchaser  in  good  faith,  for  value,  from  the  transferee. 

Wood:$  Appeal,  Penn.  x.  12.5. 

59.  Executrix  suing  for  Debt  —  Waiver  of  Contest  of  Will  An  ex- 
ecutrix who  has  agreed  with  an  heir  not  to  sue  tor  a  debt  of  the  tatter's 
husband,  if  the  probate  of  the  will  was  not  opposed  on  the  ground  that 

,  the  former  had  unduly  influenced  the  testator  to  make  a  will  in  her 

favor,  is  estopped  to  bring  the  action.     Stone  v.  Cfilman,  N.  H.  viL  212 ; 
58  N.  H.  135. 

60.  Foreclosure  —  Payment  of  Taxes  and  Improvements.  A  defend- 
ant in  foreclosure  is  estopped  to  seek  relief  after  standing  silent,  and 
allowing  the  purchaser  to  pay  back  and  current  taxes,  and  make  valuable 
improvements.    Kelly  v.  Hunt,  Mo.  xiiL  757 ;  74  Mo.  561. 

61.  Fraud.     Actual  fraud  u  not  necessary  to  create  an  estoppel  in 
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pai$.     Bart  t.  Oiks,  ICo.  vL  844;  67  Mo.  17&    See  GW^  t.  Wright, 
Colo.  XV.  551. 

62.  Fvtun  Addon  — Agre*ineMt  riot  uttered  into.  An  estoppel  cannot 
arise  from  a  promise  as  to  future  actiou  with  respect  to  a  riglit  to  be  ac- 
quired upon  an  agreement  not  yet  made.  Int.  Co.  v.  Mowry,  S.  C.  U.  S. 
».  417 ;  36  U.  S.  644. 

63.  Heir$  —  Forged  Note  •—  Decree.  A  pretended  creditor,  as  (me 
holding  a  forged  note,  who  has  liad  his  attortMy  made  the  administrator, 
cannot  set  up  in  estoppel  against  tlie  claim  of  heirs  to  proceeds  of  a  de- 
cretal sale,  the  allowance  of  his  claim ;  and  tliey  may  set  up  a  defence  to 
the  note.      Whittoek  r.  McClo^,  lU.  viii.  142 ;  91  111.  502. 

64.  Ibid.  —  Fraud  — DittribiUvm.  An  heir  who  has  surrendered  rights 
through  false  represeutations  is  not  estopped  to  seek  equitable  relief  after 
distribution.     Vota  v.  Jonet,  CaU  xiii.  426. 

65.  In/oMt  —  EepreeentatioH — Oapaeitff.  An  estoppel  «n  pa»  is  not 
to  be  applied  to  infants.  Sinu  t.  Eterhardt,  S.  C.  U.  8.  x.  71S ;  1U2  U. 
S.  800. 

66.  Insurer — De/enee  —  Filing  Prooft  «f  Lots  —  Waieer — Atterted 
Fraud.  An  insurance  oonpany  which  receives  without  objection,  and 
letaiits  proofs  of  loes  filed  ailer  coustderable  delay,  and  then  examineB 
the  insured  upon  them,  and  declares  that  the  loss  will  not  lie  paid  because 
of  fraud,  is  estopped  from  setting  up  the  fwlure  to  file  the  proo&  in  due 
time.     iSWni  v.  Lu.  Go.  N.  Y.  ix.  5ia 

67.  Ibid.  —  Oral  Agreement  —  Subeequenl  Written  Oontract.  An 
agreement  made  by  the  agent  of  an  insurer  cannot  be  set  up  in  estoppd 
against  the  terms  of  the  poKcy  subsequently  executed  and  accepted  by 
the  assured.     Ins.  Co.  y.  Mowry,  a  G  U.  S.  v.  417 ;  96  U.  S.  544. 

68.  Intention  to  Deceive  or  Mislead.  To  constitute  an  estoppel  in  pais 
it  is  not  necessary  that  there  should  be  m  actual  intentioii  to  deceive  or 
mislead.     Betbe  v.  WUIeinsim,  Minn.  xvL  436. 

69.  Claim  «f  Judge  for  Salarg  —  Unconuitutiamil  lieductio*.  The 
acceptance  of  bis  reduced  salary  by  a  judge,  the  statute  being  unoonsti- 
tutiouol,  will  Dot  estop  him  to  claim  the  unpaid  balance.  Montague  v. 
Mastey,  Va.  xiii.  700  5   76  Va.  807. 

70.  Judicial  Sale  —  Improeementt — Acquiescence.  The  legal  owner 
of  land  cannot  set  up  his  title  thereto  when  he  has  stood  by  and  per- 
mitted a  purchaser  in  good  faith,  at  a  judicial  sale,  to  make  improvements. 
Xirt  v.  ffamilton,  8.  C.  U.  S.  x.  321 ;  102  U.  &  68. 

71.  Jurisdiction — Eieetion  —  Slate.  When  an  inferior  tribunal  ac- 
quires jurisdiction  in  a  contested  election,  the  individual  parties  thereto 
are  estopped  from  a  new  proceeding  in  a  superior  court ;  but  the  People 
are  not  concluded  by  the' act*  of  the  parties  thereto.  People  v.  WaU,  N. 
Y.  ix.  479; 

72.  Lease  —  Bg  Agent  — Statute  0/  Frauds.  Assent  on  the  part  of 
the  landlord  to  a  necessary  written  lease  by  an  unauthorized  agent  will 
not  operate  by  way  of  estoppel  unless  be  was  informed  of  the  character 
of  the  lease.    Fox  v.  Earke,  Minn.  zvii.  627. 

73.  Leiy  on  Equitg  of  Redemption.  A  creditor  who  levies  on  an 
equity  of  redemption,  and  has  the  amount  of  the  incumbrance  allowed 
in  his  favor  in  the  appraisal  of  the  interest  set  off  to  him,  cannot  set  up 
the  invalidity  of  the  incumbrance.  Ga$ud  Oo.  \.  BonneU,  Conn.  viii. 
235;  46  Conn.  9. 

74.  Limitations,  Statute  of —  Agreement  to  arbitrate.  An  agreement 
to  arbitrate  and  abide  by  the  award  will  estop  a  party  to  plead  the  statute 
of  limitations.     Davis  v.  Dger,  N.  H.  L  229  ;  56  N.  H.  143. 

75.  Against  Minors—  Negligence  of  Guardian.  Minors  are  oat  es- 
topped by  the  negligence  of  their  guardian  from  recovering  against  a  oar- 
poration  for  the  unauthorized  transfer  of  their  certificates  of  stock. 
Telegraph  Co.  v.  Davenport,  S.  C.  U.  S.  vii.  97  ;  97  U.  S.  369. 
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76.  Mortgagor's  OerttfieaU  of  No  Defence.  A  mortgagor's  certificate 
that  he  has  no  defence  estops  him  from  setting  up,  against  a  purcliuser 
relying  upon  the  certificate,  fraud  in  the  mortgagee.  HutcMnton  v.  GiU, 
Penn.  ix.  56 ;  91  Penn.  St.  253.  See  Weyh  v.  BoyUm,  N.  Y.  xii.  55 ;  85 
N.  Y.  394. 

77.  Negotiable  Inetruments  —  Agent  —  Debtor.  The  payee  of  a  bill  is 
estopped  from  holding  its  agents  or  debtor,  who  purchased  it  under  in- 
structions, responsible,  after  he  has  elected  to  treat  the  bill  as  its  own, 
and  received  a  dividend  upon  it.  Underwriter^  Wiecking  Co,  v.  Board 
of  Undervrritert,  La.  xvii.  463. 

78.  Nuisance  —  Municipal  Corporations.  A  municipal  corporation 
which,  though  it  had  an  ordinance  forbidding  the  storage  of  fertilizers 
witbiti  the  city  limits,  permits  a  railroad  company  to  remove  its  depot, 
and  its  warehouses  in  which  fertilizers  were  stored,  into  the  city,  and 
there  expend  great  sums  on  these  buildings,  offering  no  objections  what- 
ever, is  estopped  to  proceed  against  the  company  as  for  a  nuisance. 
Mayor  v.  R.  R.  Co.  Ga.  xvii.  582. 

79.  Partnership  —  Fact  binding  on  Firm.  If  a  partner,  in  the  name 
of  the  firm,  misrepresents  a  fact,  under  circumstances  precluding  him  and 
them  from  disputing  it,  the  firm  and  its  members  are  equally  estopped. 
Coleman  v.  O'Neil,  Minn.  viii.  3So. 

80.  Party -Wall  —  Line  fixed —  Use  of  Wall.  A  land-owner  cannot 
bring  ejectment  for  land  upon  which  a  party-wall  has  been  placed,  he 
having  assisted  in  fixing  the  line,  and  having  used  the  wall  in  building 
on  his  lot.      Van.  Demon  v.  Colberg,  Tenn.  ii.  495. 

81.  Patent  —  License  —  Jhvalidiiy  of  Patent.  In  an  action  for  a 
breach  of  contract  for  the  exclusive  right  to  sell  a  patent  right,  the  de- 
fendant is  not  estopped  to  show  the  patent  to  be  invalid.  Jackson  v. 
Allen,  Mass.  L321 ;  120  Mass.  64. 

82.  Pleading.  Matter  constituting  an  estoppel  in  pais  need  not  be 
pleaded  as  such  to  enable  a  party  to  take  advantage  of  the  estoppel  on 
the  trial.      Coleman  y.  O'Neil,  Minn.  viii.  385. 

88.  Reliance  on  Statement  made.  Before  a  party  can  be  estopped  by 
what  he  has  said  from  asserting  the  truth,  it  must  appear  that  the  person 
claiming  the  estoppel  has  acted  or  rested  upon  his  statements,  so  that  be 
will  suffer  harm  if  they  are  not  conclusively  held  to  be  true.  Winegar 
V.  Fowler,  N.  Y.  xL  509. 

84.  Ibid.  —  Untrue  Statement.  A  fact  cannot  be  shown  to  be  untme 
which  has  been  stated  to  and  believed  by  the  opposite  party.  Coleman 
V.  O'Neil,  Minn.  viii.  885. 

85.  Reversal  —  New  TriaL  A  reversal,  where  a  new  trial  is  not 
panted,  will  not  estop  the  plaintiff  to  bring  another  action.  Fries  v.  R. 
R.  Co.  Penn.  xiii.  91 ;  98  Penn.  St.  142. 

86.  Claim  for  Serinces  —  Concealed  Claim.  An  employee  who  con- 
ceals a  claim  is  thereby  estopped  from  insisting  on  such  claim.  Jron 
aiffs  Co.  V.  Gingrass,  Mich.  xiv.  524;  48  Mich.  113. 

87.  Standing  Silent.  A  party  is  not  estopped  by  his  silence,  when  he 
ought  to  speak,  unless  such  silence  influence  in  some  manner  the  con- 
duct of  the  other  party  either  iti  doing  or  in  not  doing  something. 
CMtUcaky  y.  Knapp,  Minn.  xii.  51. 

88.  Against  State.  The  doctrine  of  estoppel  applies  to  a  state.  Stale 
V.  MiUc,  U.  S.  C.  C.  xiii.  709.  SteUe  v.  Ober,  La.  xiv.  380.  See  Reid 
v.  StcOe,  Ind.  x.  141.  Per  contra,  Saunders  v.  Bart,  Tex.  xiv.  540 ;  57 
Tex.  8. 

89.  Stockholders —  Unauthorized  Stock  —  Creditors.  Holders  of  un- 
authorized stock,  as  against  creditors  of  the  corporation,  can  defend 
against  assignments.  Scovili  v.  Thayer,  S.  C.  U.  S.  xiv.  129  ;  105  U.  S* 
143. 
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90.  7%iW  Penon  asterting  Pouetrion  of  Good*  —  Promite  to  pay. 
Where  one  aaserta  that  he  has  goods  of  a  third  person  in  his  hands,  and 
promises  to  see  a  creditor  of  said  persou  paid  therewith,  and  on  the  faith 
thereof  obtains  forbearance  for  the  debtor,  he  is  estopped  from  setting  up 
that  he  has  not  goods  of  the  debtor  and  must  fulfil  his  promise.  Dock  t. 
Botfd,  Penn.  ix.  421. 

91.  TUh.  —  At  Agent  — Purchattr.  Where  A.  has  employed  B.  to 
buy  a  horse  for  him,  giving  him  the  money,  and  B.  purchases  the  horse, 
taking  a  bill  of  sale  in  his  own  name,  which  he  shows  to  A.,  if  A.  then 
permits  B.  to  keep  the  horse  and  bill  of  sale,  he  is  estopped  to  claim  the 
horse  as  against  a  purchaser  from  B.     Nixon  r.  Brown,  N.  H.  i.  652. 

92.  Aid. — Proud.  An  estoppel  in  pai$  to  preclude  a  land-owner  from 
asserting  bis  title  mast  be  established  by  proof  of  actual  fraud,  or  fault, 
or  negligence  equivalent  to  fraud,  on  his  part  in  the  concealment  of  his 
title ;  or  that  he  was  silent  when  the  circumstances  would  impel  an  hon- 
est man  to  speak.    Bank  v.  Duncan,  N.  Y.  xii.  699  ;  86  N.  Y.  221. 

98.  Ibid.  —  0/  Landlord —  7\tl»  expired.  A  tenant  is  estopped  from 
denying  his  landlord's  title,  but  this  estoppel  is  restricted  to  the  denial  of 
the  landlord's  title  at  the  time  the  lease  was  executed  and  the  tenant 
entered  under  it.     Presstman  t.  Silljackt,  Md.  xi.  265. 

94.  3i€L — Undivided  Interetls  in  Patented  Landt — Purehate  —  Ad- 
verse Claim.  A  purchaser  from  one  who  holds  only  an  undivided  inter- 
est in  patented  lands,  who  enters  as  a  stranger  to  the  rights  of  his  co- 
tenants  of  the  other  undivided  interests,  is  not  estopped  from  setting  up 
against  them  an  adverse  claim  originating  before  his  purchase.  Sandt 
T.  DaviM,   Mich.  viii.  83;  40  Mich.  14. 

95.  Ibid.  —  Priority.  One  who  encourages  another  to  buy  of  a  third 
person  a  right  to  which  he  has  Himself  a  title,  is  to  be  postponed  in  equity 
to  such  a  purchaser.     Hart  v.  Giles,  Mo.  vi.  244  ;  67  Mo.  175. 

96.  United  Slate*  —  Bjectment.  The  United  States  are  not  estopped 
by  a  judgment  in  ejectment  against  its  officers  in  possession,  to  bring  a 
bill  to  quiet  title  to  laud.  Carr  t.  U.  S.,  S.  C.  U.  S.  viiL  513 ;  98  U.  S. 
43d. 

BSTRAYB. 

1.  Damages  —  Costs.  Unless  there  is  actual  damage  cattle  cannot  be 
held,  not  even  for  costs.   Dudley  v.  MeKenxie,  Vt.  xiv.  379 ;  54  Yt.  394. 

2.  Escaped  Horses  —  Pursuit.  Escaped  horses,  immediately  pursued, 
are  not  animals  "  running  at  large  "  under  c.  559,  LL.  1862.  Goles  v. 
Bums,  N.  Y.  X.  748 ;  21  Hun,  946. 

8.  Fence.  If  one  fails  to  make  his  part  of  a  divided  fence,  and  the 
other's  cattle  escape  over  it  into  his  field,  he  has  no  right  to  impound 
them.     Hitchcock  t.  Tower,  Vt.  rvii.  68. 

4.  Jbid.—  Cattle  at  Large  permitted.  When  the  general  law  permits 
the  running  at  large  of  domestic  animals,  the  right  to  recover  damages 
for  their  trespasses  to  crops,  where  no  local  or  special  laws  are  in  force, 
depends  upon  the  sulRciency  of  the  fences  by  which  they  are  inclosed  to 
turn  stock.    Morris  v.  Fraker,  Colo.  xi.  697. 

5.  Ibid.  —  Common  Law  —  in  Colorado.  The  comipon  law  as  to 
fences  as  a  protection  against  cattle  has  not  been  adopted  in  Colorado  ; 
it  is  not  applicable  here.     Ibid. 

6.  Ibid.  —  "  Good  Ordinary  "  Fence.  Proof  that  the  fence  is  a  "  good 
ordinary  "  one,  such  as  his  neighbors  have,  does  not  dispense  with  tho 
statutory  obligation.     Runyan  v.  Patterson,  N.  C.  zvL  694. 

7.  Ibid.  —  Statutory  Sufficiency —  Vicious  Habit  of  Animal —  Dam- 
ages. A  plaintilT  whose  fence  is  insufficient  nnder  the  statute  is  not 
entitled  to  recover  damages  of  the  owner  of  a  cow  for  breaking  the  plain- 
tiff 's  inclosure,  even  though  tho  vicious  habit  of  the  animal  is  known  to 
the  owner.    Ibid. 
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8.  Ordiuatux.  Validitj  of  ordinance  providing  for  tbe  capture,  im> 
pounding,  redemption,  or  sale  of  animals  found  nuuiing  at  laige.  See 
Moore  v.  Orenthaw,  Tex.  sir.  447. 

9.  SemovaL  The  voluatary  removal  of  an  impounded  animal  by  the 
keeper  will  deprive  bim  of  all  rights  except  to  deliver  the  estray  to  tiie 
lawful  owner.     CoUint  v.  Fox,  Conn.  xiii.  654 ;  48  Coon.  490. 

10.  Sale  —  Legal  Impounding.  It  is  incumbent  upon  the  party  daim- 
ing  under  the  sale  to  show  that  the  animal  was  liable  to  be  impounded, 
and  that  the  proceediugs  were  authorized  by  law,  io  order  to  divest  the 
owner's  title.    Jolmsto*  v.  Kirchoff,  Minn.  xvii.  405. 

EVIDENCB. 
I.  Oeneral  Subjects. 

I.  Gbkerallt.  XIIL  Impbacbivo  Witmiss. 

II.  Admissions.  XIV.  Jdoicial  Notice 

III.  Book  Entxibs.  XV.  Mehorakda  to  Refkkbh. 

IV.  BuxDKX  OF  FaooF.  XVi.  Opihiok. 

V.  Cbakacter.  XVIL  I'abol  Etidbscb   vo  appeot 

VL   ClRCCMSTAVTIAL  EviDEKCE.  InSTBUHKKTS. 

VII.   CkOSS-EiAMISATION.  XVIII.   PEEgUMmONS. 

VIII.  Custom.  XIX.  Pritilecbd  Commdmicatiohs. 

IX.   USCLAJIATIOMB.  XX.    ReOOBDS   AITB  IHBTRCXBirTS. 

X.  Deorkb  of  Pboof.  XXL  lies  Gestjc. 

XI.  Experts.  XXIL  Seookdabv  Etidkxce. 

XII.  FoRBioH  Statdtes  akb  Fob-    XXUI.  Witkess. 

ETOK  JtrDOMENn. 

I.  Generally.  1.  Admissible  for  One  Purpose— ~  Use/or  Another  Purpote.    Evidence 

taken  without  objection,  competent  for  one  purpose,  cannot  be  considered 
upou  another  part  of  the  case  as  to  which  it  would  have  been  inadmis- 
sible as  the  pleadings  stood.  2taMe  v.  Soffe,  U.  S.  C.  G.  ix.  465 ;  2  Fed. 
Rep.  229. 

2.  Alteration  of  Lease —  Subeequent  Lien.  Tbe  alteration  of  a  lease, 
which  by  its  terms  reserved  a  lien  on  the  crops  grown  annually  upon  tha 
land  to  secure  the  rent,  may  be  shown  by  the  holder  of  a  subsequent 
lien.     Everman  v.  Robb,  Miss.  ii.  578  ;  52  Miss.  653. 

3.  Sworn  Answer  in  Equity.  A  svom  answer  in  which  the  defend- 
ant's oath  is  not  waived  ia  evidence,  so  far  as  it  is  responsive.  Cittna 
V.  Wakert,  IlL  xiii.  271. 

4.  Jbid.  —  Contradiction.  Tbe  rule  in  equity  as  to  the  force  to  be 
attached  to  a  defendant's  answer  no  longer  applies,  if,  under  cross-exam- 
ination, his  testimony  contradicts  his  answer.  Smith  v.  Spencer,  Penn. 
L  «92. 

5.  3id.  —  2few  JUatier.  A  sworn  answer,  so  far  as  it  relates  to  nev 
matter  in  the  answer  not  called  for  by  the  petition,  is  a  mere  pleading. 
B.  R.  Co.  V.  McMtUm,  III.  iii.  497  ;  84  IlL  208. 

6.  Ojffer  to  Bribe  —  Eg  Agent  of  Corporation.  An  offer  to  bribe  a 
witness  by  tbe  agent  of  a  corporation  who  represents  it  in  the  matter  in 
quesUon  may  be  shown  against  tbe  company.  R.  R,  Co.  y.  MekfakoH, 
n.  xiv.  397  ;  103  111.  485. 

7.  Oondution  of  Foot  —  Actual  Diligence  —  Due  Diligence.  It  is  not 
stating  a  conclusion  of  fact  to  say  that  the  witness  did  all  in  his  power  to 
have  the  proofs  of  loss  forwarded  at  the  earliest  possible  moment.  Brini 
f.lna.  Co.N.  Y.ix.  .^18. 

S.  Content  — BigAt  of  IToy.  The  consent  of  property  owners  to  tbe 
construction  of  ft  nulway  can  be  established  by  slight  evidence  after  the 
lapse  of  a  long  period  of  time.     R.  R.  Co.  v.  People,  III.  L  39. 

9.  Oonvertatum  in  Part.  Where  one  party  puts  in  evidence  part  of  a 
conversation,  the  other  may  bring  out  the  reioaiuing  part.  Be*$  v.  WU' 
cox,  Iowa,  xiii.  523 ;  58  Iowa,  380. 
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10.  Cbnvertaiton  with  Third  Pertoit  thoreing  Fact  —  Ootwenation  not 
admiUed.  It  is  error  to  admit  the  fact  of  a  conversation  between  a  party 
and  a  third  person  showing  a  date  at  whiob  a  sate  was  made,  though  the 
eonversation  itself  was  rukd  oat.  Whitney  r.  HougfOon,  Mass.  vi.  779 ; 
125  Mass.  451. 

1 1.  Cumulative  Testimony  —  Promise  —  Acts  performed.  To  show 
tmtanees  of  acts  performed  under  a  promise  which  is  not  disputed,  wonld 
be  merely  camnlative  testimony.  Siebon  v.  Dustin,  III.  Tit.  461 ;  92 
m.  49. 

12.  Delivery — Ship's  Delivery  Bbok —  Crete's  Testimony.  The  de- 
liTery  books  of  the  vessel  are  better  evidence  than  the  recollectious  of 
the  crew.     Dado  v.  7%e  Intone,  U.  S.  C.  C.  viii.  165. 

13.  Delivery  of  Deed — Destruction  of  Deed.  See  Chrmanv.  Gorman, 
111.  xii  111. 

14.  Deposition — Auditor's  Notes  of  Testimony.  Kotes  of  testimonr 
taken  by  an  auditor  do  not  constitute  a  deposition.  Matthewson  v.  Wtt- 
son,  Penn.  viii.  314. 

15.  Ibid.  —  Leyidative  AvthorHy.  The  legrshture  has  the  power  to 
change  or  modify  the  rules  of  evidence  at  any  time,  and  may  exclude  dep- 
ositions which  were  admissible  when  taken.  AfiteheB  v.  Hayyenmeyer, 
Cal.  ii.  607 ;  51  Cal.  108. 

16.  Execution  of  Written  Instrument.  The  best  evidence  of  the  exe- 
cation  of  an  instmment,  when  directly  in  question,  is  that  of  a  subscribing 
witness,  if  be  is  neither  incompetent,  nor  absent  Person  v.  State,  Ala. 
xiv.  486 ;  69  Ala.  1. 

17.  Handwritiny  —  Comparison.  Papers  not  otherwise  in  the  case 
are  not  admissible  for  purposes  of  comparison  of  handwriting.  In  re 
Foster's  Will,  Mich.  i.  628. 

18.  Husband  and  Wife — In  Behalf  of  Joint  Defendant.  Where  the 
defence  of  two  parties  is  the  same  and  indivisiMe,  the  wife  of  one  de- 
fendant, she  not  being  a  party,  cannot  testify  in  behalf  of  the  other  de- 
fendant, unless  there  are  special  circumstances  which  would  render  her  a 
competent  witness  for  her  husband  also.  Stewart  v.  Stewart,  Wis.  iv. 
206;  41  Wis.  624. 

19.  Incorporation — Action  on  Bond  yiven.  Though  the  defendant 
has  raised  the  issue  of  incorporation,  where  he  has  given  a  bond  to  such 
corporation,  in  a  suit  upon  it,  that  is  primS  facie  evidence  of  the  corpo- 
rate existence.     Ins.  Oa.  v.  Frothin^m,  Mass.  iii.  589  ;  122  Mass.  391. 

20.  Inquest — Hahitucd  Drunkard —  Setting  Deed  aside.  The  find- 
ing of  an  inquest  in  habitual  drunkenness  or  lunacy,  whether  affirmative 
or  negative,  will  not  be  conclusive  in  a  court  of  equity  in  proceedings  to 
set  aside  a  deed  executed  during  the  period  covered  by  the  inquest. 
Miskey's  Appeal,  Penn.  xvi.  668. 

21.  Intention.  When  the  intention  with  which  an  act  is  done  is  a 
relevant  fact,  a  witness  may  testify,  directly,  with  what  intention  and 
ander  what  controlling  infloence  he  acted,  as  well  as  he  may  testify  to 
doing  the  act,     Ins.  Go.  v.  aark,  N.  H.  vii.  403  ;  58  N.  H.  164. 

2i.  Ibid.  —  Grant.  The  testimony  of  the  grantor  in  a  deed  is  not 
admissible,  for  the  purpose  of  showing  the  intention  with  which  it  was 
executed.     Ecier  r.  McAllister,  Md.  iii.  67  ;  45  Md.  290. 

23.  Ibid.  —  Purchase  in  Good  Faith.  A  purchaser's  good  faith  is  not 
coDclosively  established  by  his  uncontradicted  testimony.  MoHlor  v. 
Robinson,  Mich.  vii.  720  ;  40  Mich.  200. 

24  "  Irrelevant  and  Incompetent "  —  Signatures.  An  objection  to  a 
paper  that  it  is  irrelevant  and  incompetent  does  not  raise  the  question  of 
insnfRcient  proof  of  the  handwriting  of  the  signatures.  Nellis  v.  Cofeman, 
Penn.  xii.  793;  98  Penn.  St.  463. 

25.  Matters  in  Btir — After  Action  beynn —  General  Issue.     Matters 
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of  defence  arising  after  action  broogbt  cannot  be  proved  in  bar  under  the 
general  issue.     ILohdeU  t.  MarthvM,  N.  H.  z.  276. 

26.  Medical  Books. —  Question.  It  b  not  proper  to  introduce  in  evi- 
dence a  passage  from  a  medical  book,  indirectly,  by  asking  a  question  in 
the  language  of  the  passage,  indicating  the  paragraph.  Marshall  v. 
Brown,  Mich.  xv.  693. 

27.  Memorandum  to  Corroborate.  A  written  memorandum  made  con- 
temporaneously  with  a  verbal  contract  between  parties,  reciting  the  terms 
of  the  contract,  written  by  one  of  the  parties  to  the  contract,  and  its  con- 
tents communicated  to  the  others,  is  admissible  in  evidence  in  a  contro- 
versy between  the  parties  to  the  original  verbal  contract,  to  corroborate 
and  confirm  oral  proof.  Lathorp  v.  Bramhall,  N.  Y.  ii.  46 ;  64  N.  Y. 
365.     See  Fish  v.  Adams,  Mich.  ii.  720  ;  37  Mich.  598. 

28.  Netoly-Discovered  Evidence  —  Jn  Equity.  In  equity  cases  the  dis- 
cretion of  the  court  should  be  liberally  exercised  to  bring  in  newly-dis- 
covered evidence  material  to  the  issue.  Stewart  v.  Stewart,  Wis.  iv. 
206 ;  41  Wis.  624. 

29.  Nonsuit.  A  judgment  of  nonsuit  is  not  material  evidence  in  an- 
other action  between  the  same  parties.     Page  v.  Lynch,  Cal.  xii.  744. 

30.  Notice  to  produce  Lettei —  Envelope.  A  notice  to  produce  a  letter 
covers  the  envelope  of  the  letter.  U.  S.  v.  Dvff,  U.  S.  C.  C.  xi.  325 ; 
19  Blatch.  19. 

81.  Objection  to  Question  —  Oompeteney  of  Witness.  A  general 
objection  to  a  question  will  not  go  to  the  competency  of  the  witness. 
Stevens  V.  Brennan,  N.  Y.  ix.  281. 

32.  Part  inadmissible.  When  evidence  is  offered  as  a  whole  and  part 
of  it  is  inadmissible,  the  court  is  not  required  to  separate  the  legal  from 
the  illegal  portion,  but  may  exclude  it  entirely.  Bemey  v.  jS^^ote,  Ala. 
xiv.  44. 

33.  Parly  in  Interest.  Extrinsic  evidence  is  admissible  to  show  that 
the  plaintiff  is  not  the  real  party  in  interest.  Clajiin  v.  Fletcher,  U.  S. 
C.C.  xii.  225;  10  Bias.  281. 

34.  Price  —  Of  Labor.  The  usual  and  customary  price  of  the  labor 
can  only  be  shown  by  evidence  of  the  wages  actually  paid,  either  under 
express  or  implied  contracts.  Jenis  v.  Mining  Co.  Iowa,  xiv.  112;  58 
Iowa,  549. 

85.  Ibid.  —  Of  Like  Property.  The  price  at  which  other  property  of 
like  character  and  condition  with  that  in  controversy  sold  iu  the  vicinity 
at  or  about  the  time  iu  question  b  admissible.  Soit-v.Bustdl,Ti.U. 
UL  533 ;  56  N.  H.  559. 

36.  Ibid.  —  Market  Price  — Market  Reports.  Market  reports  of  such 
newspapers  as  the  commercial  world  rely  on  are  admissible  as  evidence 
of  market  values.     Fairley  v.  Smith,  N.  C.  xvi.  661. 

37.  Relevancy.  If  evidence  is  relevant  it  must  be  admitted.  Its 
value  is  for  the  jury.     Underwood  v.  Mc  Veigh,  Ya.  1  Am.  L.  T.  B.  281. 

38.  Ibid,  —  Cumulative  or  Supererogatory.  Testimony  is  relevant 
though  it  is  not  essential.     State  v.  Cowell,  Nev.  v.  74;  12  Nev.  838. 

39.  Seal— Consideration.  The  act  (Rev.  p.  887,  §  52)  making  a  seal 
only  presumptive  evidence  of  a  consideration  is  a  mere  change  in  the 
rule  of  evidence,  and  does  not,  of  itself,  avoid  a  voluntary  conveyance. 
Campbell  V.  Tompkins,  N.  J.  x.  537;  5  Stew.  170. 

40.  Sf^aprested  Information — Admissibility.  Suppressed  information 
cannot  be  shown  unless  it  is  competent  testimony.  Commonwealth  v. 
Ryan,  Mass.  xv.  595 ;  184  Mass.  223. 

41.  Testimony  becoming  Admissible  after  its  Admission.  Testimony, 
incompetent  when  admitted,  may  be  rendered  competent  by  subsequent 
testimony.     Cam  v.  FiUman,  Penn.  xii.  58. 

42.  Testimony  on  Former  TriaL    Notes  of  the  plaintiff's  testimony 
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taken  in  a  former  action  between  the  same  parties,  in  a  rait  about  tho 
game  subject-matter,  and  in  which  the  defendant  lumself  testified,  are 
admissible,  where  daring  the  pendency  of  the  action  the  defendant  died, 
and  the  plaintiff  thus  became  incompetent  as  a  witness.  Pratt  r.  Patter- 
*o»,  Penn.  iii.  45;  81  Penn.  St  114. 

48.  >SW(  by  Trustee  —  Acceptance  —  Qualification.  Bringing  suit  by 
a  daly  appointed  trustee  is  conclusive  of  an  acceptance  of  the  trust,  and 
evidence,  pn'tnd  facie,  of  qnalification.  Ta^M-  v.  Atwood,  Conn.  xii.  202 ; 
47  Conn.  498. 

44.  User  of  Highway  —  Common  Fame.  In  establishing  the  character 
of  a  rarely  travelled  road  as  a  highway  by  user,  evidence  of  an  under- 
standing in  the  community  that  the  way  was  public  was  held  admissible 
in  connection  with  evidence  of  its  use,  as  tending  to  negative  any  suppo- 
sition  that  the  use  was  merely  by  license  or  sufferance.  Wicks  v.  Rots, 
Mich.  viL  339 ;  37  Mich.  464. 

45.  Fo/ue —  Of  Furniture  in  Use.  The  cost  of  furnitnre  when  new 
is  evidence  tending  to  show  its  value,  though  worn.  Luse  v.  Jonet,  N. 
J.  V.  339. 

46.  Rid.  —  Of  Personal  Property.  Where  the  testimony  as  to  the 
agreed  price  of  personal  property  is  conflicting,  the  value  at  tho  time  of 
the  contract  may  he  shown.     Fiy  v.  TiUon,  Neb.  xii.  276 ;  11  Neb.  4.')6. 

47.  Waiver  —  Stipulated  Bights.  Evidence  of  the  waiver  of  stipu- 
lated righu  should  be  explicit.  Gault  v.  Van  File,  Mich.  v.  747  r  37 
Mich.  22. 

48.  Words  and  Terms  —  "  Margin  "  —  Stock  Transactions.  The 
meaning  of  the  words  "  on  margin  "  in  a  stock  transaction  may  be  ex- 
plained by  persons  familiar  with  the  stock  business.  Hatch  v.  Douglas, 
Conn.  xii.  744;  48  Conn.  116. 

49.  Jbid.  —  Auctioneers'  Meaning  of  "  Pared."  Evidence  as  to  the 
technical  meaning  of  the  word  "  parcel"  as  used  by  auctioneers  will  not 
control  its  meaning  as  used  in  the  terms  of  sale.  ARUer  v.  Burke,  N.  Y. 
Hi.  294;  68N.  Y.  C15. 

50.  Of  Administrator —  Wife's  Ownership.    The  admissions  of  the  II.  Admisaions. 
administrator  of  a  husband  as  to  the  wife's  title  to  personal  property  in 

his  possession  are  competent  evidence  to  contradict  the  inferences  of  the 
husband's  ownership.      Whiton  v.  Snyder,  N.  Y.  xiv.  407. 

51.  £ffect  of  Amendments.  The  .effect  of  an  admission  in  an  answer 
is  not  destroyed  as  evidence  by  the  allowance  of  an  amendment  striking 
ont  the  admission.  Kenah  y.  7%«  Steam  Tug  John  Markee,  Jr.  U.  S.  C. 
C.  xiv.  644. 

52.  Of  Attorney  at  Law.  An  attorney  at  law  cannot,  by  oral  decla- 
rations out  of  court,  and  without  authority,  make  admissions  to  the  prej- 
udice of  his  client.     Snyder  v.  Armstrong,  Penn.  yiii.  844. 

53.  Officers  of  Corporations  —  Debt.  The  admissions  of  the  officers 
of  a  corporation  as  to  an  indebtedness  within  their  power  to  contract  and 
pay  are  admissible  in  evidence,  though  made  subsequent  to  the  transac- 
tion to  which  they  relate.      Wehb  v.  Smith,  Colo.  xvi.  10. 

54.  Deceased  Person —  Transaction  not  Personal —  Code.  Admis- 
sions against  a  deceased  person's  interest  is  admissible  unless  the  trans- 
action was  clearly  personal  between  witness  and  the  deceased.  Wadt- 
worth  v.  Heermans,  N.  Y.  xii.  409. 

55.  Deposition  —  Witness  present.  A  deposition  may  be  read  in  evi- 
dence to  prove  a  material  declaration  or  admission  of  the  deponent, 
though  he  is  present  and  ready  to  testify.  Ins.  Co.  v.  Clark,  N.  H.  vii. 
403;  58  N.  H.  164. 

56.  Exemption  Papers.  Exemption  papers  may  show  any  admissions 
made  therein  t^inst  the  interest  of  the  person  who  prepared  them. 
Huntington  v.  mishoht,  Ga.  vii.  716 ;  61  Ga.  270. 
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57.  FaSun  to  TeHifif.  Hm  admiuioBS  of  a  delewJaat,  wko  ia  a  oom- 
petent  witness  bat  doe*  not  tettify,  are  oompetest  when  neither  contra- 
dieted  nor  ib  any  way  modified  by  odier  teBtimony.  Jiobi$utn  r.  Stuart, 
Maine>  vi  526 ;  60  Maine,  61. 

58.  J^  Husband  —  Wi/e't  Jnterett.  The  declarationa  of  a  hosband 
are  competent  agaimt  bus,  to  show  property  in  bis  wife.  Broum  v. 
.Stroud,  La.  xiv.  367. 

59.  Letters.  Letters  of  tbe  adverse  party  are  admitted  in  eTidenee 
against  those  writing  them,  as  admissions  against  their  interest,  provided 
they  refer  to  tbe  matter  in  controversy,  and  that  tbe  whole  admission  be 
takes  together.     Simmotu  y.  Haas,  Md.  zL  840;  56  Ud.  153. 

60.  Partnership  —  DissebuUn  —  Letter  of  Partner.  In  a  suit  against 
partners,  after  dissolation,  in  which  one  partner,  only,  defended,  a  letter 
of  another  partner,  written  aftM>  the  disaointion,  is  not  competent  evi- 
dence against  such  partner.  Sinclair  v.  GaUand,  N.  T.  Iz.  267  {  8 
Daly,  508. 

61.  Proceedings  of  Directors  —  Spaarioms  Stock,  In  an  action  for 
damages  for  tbe  refusal  to  issue  certiBcates  of  shares  on  tbe  ground  tiia* 
tbey  were  spnrious,  proceedingB  of  tbe  board  of  directors  to  ascertain 
tbe  extent  of  the  fraudulent  stock,  in  which  one  of  plaintiff's  certificates 
had  not  been  enumerated  as  such  stock,  are  adoiissibie  in  his  behalf. 
Tome  V.  R.  R.  Co.  Md.  1  Am.  L.  T.  R.  426. 

62.  Reeeipt,  A  receipt  in  terms  "  in  full  "  is  like  any  other  parol  ad- 
mission of  the  party,  and  is  open  to  explanation  and  correction.  Sho»- 
maier  v.  Stiles,  Peon.  xvi.  343. 

63.  Ibid.  —  Deed.  Tbe  acknowledgment  of  tbe  receipt  of  tbe  pop- 
diaae^ieney  in  a  deed  is  not  condasive  evidence  of  payment.  Danids 
V.  Moses,  S.  C.  X.  96. 

64.  Correetness  of  Transcript  —  Judgment,  An  admission  that  a 
transcript  is  correct  is  not  an  admission  of  the  validity  of  a  jadgment. 
Lockwood  V.  Dilfs,  lud.  ziL  431  ;  74  Ind.  5€. 

65.  Value  of  Admissions  and  Declarations.  Oral  admissions  and  dec- 
larations belong  to  a  class  of  proofs  which  should  be  received  with  great 
caution.    Jones  v.  Knauss,  N.  J.  ix.  617  ;  4  Slew.  188. 

III.  Bouk  En-         66.  Assumpsit.     In  assumpsit  the  actxMint  books  of  plaintiS^  oootaining 
<""■  the  charges   made  in  tbe   regular  course  of  business,  are  admissible^ 

&mth  T.  £mw.  Conn.  xi.  426 ;  47  Conn.  431. 

67.  D^pont  in  Sadngs  Bank  —  J/jntry  in  Pass-hook.  Tbe  proof  of 
tbe  amount  of  a  deposit,  and  of  its  character,  in  a  savings  bank,  can  be 
made  by  tbe  entry  in  the  pass-book  of  the  depositor.  Dows  v.  Naptr, 
m.  viu.  522;  91  IIL44. 

68.  Ledger.  Where  entries  of  transactions  are  first  made  on  a  slate, 
then  transferred  to  a  day-book,  and  afterwards  carried  to  a  ledger  in 
which,  for  the  first  time,  tbe  prices  are  entered,  the  ledger  is  a  book  of 
original  entry,  and  competent  as  such.  MtGoidrick  v.  Traphagen,  N.  Y. 
xiii.  534 ;  88  N.  Y.  334. 

69.  Lumping  Charge.  A  lumping  charge  in  a  book  of  original  eatriea 
is  not  rompeteat  evidence.  Corr  v.  Sellers,  Penn.  xiv.  567  ;  100  Penn. 
St.  169. 

70.  Mere  Book  Mntriet  —  Memoranda  in  Check  Book.  Entries  in 
plaintiff's  books  made  without  defendant's  knowledge,  and  which  do  not 
purport  to  charge  Urn  with  any  liability,  are  not  admissible.  Nor  is  an 
entry  of  defendant's  name  in  {idaintifE's  check  book  competent  evidence 
oa  tbe  question  whetlier  a  loan  was  made  to  Um  or  to  others.     Peek  v. 

Von  Keller,  N.  Y.  viii.  657  ;  76  N.  Y.  604. 

71.  Books  of  Mutual  Insurance  Compang — Against  Member.  The 
books  of  a  mutual  insurance  company  are  evidence  for  and  against  the 
insured  as  a  member  of  tbe  company.  Ins.  Co.  v.  Dill,  III.  ix.  45  ;  dl 
111.  174. 
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72.  Ownership  of  Stock  —  Record.  The  ownership  of  stock  may  be 
proveD  outside  of  the  records  of  the  corporation.  Dows  r.  Naper,  IlL 
viii.  522 ;  91  IlL  44. 

73.  Payments.  Book  entries  are  not  admissible  for  the  purpose  of 
proving  the  payment  of  money,  unless  the  payment  of  money  comes 
within  the  ordioary  business  of  the  party  on  whose  behalf  books  are  of- 
fered.    Lyman  v.  BechUl,  Iowa,  xi.  193 ;  54  Iowa,  437. 

74.  Marie  u-pon  Salesmen's  Statement.  That  entries  were  made  upon 
the  information  of  the  salesman  who  sold  and  delivered  the  goods  does 
not  affect  their  admissibility.  Smith  v.  Law,  Conn.  zi.  426  ;  47  Conn. 
431. 

75.  Taken  from  Slate.  That  entries  were  transferred  to  the  books 
from  charges  on  a  slate  will  not  destroy  their  character  as  original  entries. 
Redlich  V.  Bauerlee,  111.  xi.  805  ;  98  111.  134. 

76.  Suretyship — MUries  by  PrincipaL  Where  books  of  accounts 
are,  by  a  surety  bond,  required  to  be  kept,  in  an  action  on  the  bond  the 
entries  of  a  book  kept  by  the  employee,  the  principal  of  the  bond,  are 
admissible  to  show  his  receipts.  Ins.  Co.  v.  Frothingham,  Mass.  iiL  589 ; 
122  Mass.  391. 

77.  Surrounding  Circumstances.  The  circumstances  nnder  which  an 
entry  was  made  affect  only  its  weight  as  evidence,  so  long  as  it  was  made 
in  the  regular  course  of  business.  Smith  v.  Law,  Conn.  xi.  426;  47 
Conn.  431. 

78.  By  TTtird  Persons.  Books  of  original  entry  are  not  admissible  in 
evidence,  where  the  entries  were  made  by  third  persons  not  present  at 
the  trial,  without  proof  that  such  persons  are  dead  or  non-resident  of  the 
state,  and  that  the  entries  were  made  by  such  persons  in  the  usual  course 
of  trade,  and  of  their  duty  or  employment.  FarringUm  v.  Tucker,  Colo. 
xvi.  486. 

79.  Transcript  of  Auditor's  Books —  Comtruetion  of%  886  of  Revised 
St'itutes.  In  an  action  for  moneys  alleged  to  have  been  paid  to  defendant 
by  mistake  of  a  government  disbursing  officer,  a  transcript  of  the  books 
of  the  second  auditor's  office  is  not  competent  evidence.  U.  S.  v.  Rado- 
witx,  U.  S.  C.  C.  viii.  263. 

80.  Alteration  of  Jnttrumeni —  Qualified  /Yeo.     A  defendant  denying  jy.  Burden  of 
the  execution  of  an  instrument  in  that  it  has  been  materially  altered  does  Proof. 

not  put  in  issue  the  signing  of  the  instrument,  and  he  most  prove  the 
alteration.     Richers  v.  Helmeamp,  Tex.  v.  765. 

9\.  By  Party  having  Affirmative.  The  party  on  whom  the  proof  lies 
must  give  preponderating  evidence ;  if  it  balances  he  must  lose.  Bevine 
V.  Gill,  La.  xiv.  80 ;  Mc  Williams  v.  Phillips,  Ala.  xiv.  305. 

82.  Carrier  —  Special  Contract.  A  carrier  must  establish  a  loss  by 
fire  within  the  terms  of  the  special  contract,  and  that  he  was  not  at  fault. 
Express  Co.  v.  Backman,  Ohio,  4  Am.  L.  T.  R.  828. 

83.  Custom.  The  burden  of  proof  of  a  custom  is  on  the  party  alleging 
iL      fVoodv.  Ins.  Co.  U.  S.  C.  C.  xii.  281. 

84.  Deceit.  When  representations  are  shown  to  be  material  and  false, 
the  burden  is  upon  the  seller  to  show  that  the  representations  were  not 
relied  upon  by  the  buyer.  Fishbaek  v.  Miller,  Nev.  xi.  200  ;  16  Nev. 
428. 

85.  Deed  —  Alterations  by  Grantee  —  Content  of  Grantor.  Where 
interlineations  in  a  deed,  prejudicial  to  the  grantor,  are  claimed  to  have 
been  fraudulently  made,  and  the  grantee  admits  that  he  made  them  after 

the  deed  was  executed,  but  alleges  that  he  did  so  with  the  knowledge  and  ' 

consent  of  the  grantor,  l^e   burden  of  proof  rests   upon   the  grantee. 
Havensy.  Otbom,  N.  J.  xvi.  629. 

86.  3id.  —  Son  to  Father  —  Undue  Influence.  That  a  voluntary  deed 
to  his  father  was  not  made  by  undue  influence  exercised  upon  the  son 
must  be  proven  by  the  father.     Miskey's  Appeal,  Penn.  xvi.  663. 

t4 
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87.  Fraud —  ProeeeiM  of  Collateral  Security.  Upon  a  defence  to  an 
iiCtion  for  balance  due  on  a  note  after  sale  of  collateral  security  therefor, 
that  there  was  fraud  in  the  sale,  the  burden  of  proof  is  upon  the  defend- 
ant.      Waditeorth  y.  Glynn,  Mass.  xii.  16;  181  Mass.  220. 

88.  Fraudident  Conveyance  —  To  Wife  —  Greditort.  The  burden  of 
proof  is  upon  the  wife  to  show  that  the  consideration  for  a  conveyance 
was  valuable,  in  good  faith,  and  paid  out  of  her  separate  estate,  or  by 
some  third  person  for  her.  Fither  v.  Skelver,  Wis.  xiii.  95 ;  53  Wis. 
498.    Morton  v.  Devey,  Wis.  xiii.  224 ;  53  Wis.  410. 

89.  Jn  Gamishmmt.  In  garnishnient  the  burden  of  proof  b  upon  the 
attaching  party.     R.  R.  Co.  v.  Terry,  Tex.  vii.  446. 

90.  Illegal  Exaction  of  Dutie*.  In  a  suit  to  recover  the  excess  of 
dnty  paid,  the  burden  of  proof  to  show  the  illegal  exaction  is  upon  the 
importer,     Arthur  v.  UnkaH,  S.  C.  D.  S.  v.  618 ;  96  U.  8.  118. 

91.  Immunity  or  Privilege.  A  privilege  or  immunity  in  derogation  of 
common  right  must  be  clearly  established.  Vredenhurg  y.  Behcm,  La. 
xii.  688 ;  33  La.  Am.  627. 

92.  Action  by  Indorsee  —  Allegation  of  Frcnid.  The  maker  of  a 
promissory  note,  who  alleges  that  it  was  fraudulently  transferred  for  a 
purpose  not  intended,  most  prove  such  fraud.  Maitbmd  t.  Bank,  Md.  2 
Am.  L.  T.  R.  261. 

93.  Levy  —  Potteition.  The  statement  in  the  levy  that  A.  died  in 
possession  will  not  relieve  the  plaintiff  in  the^./a.  of  proving  possession. 

Williams  V.  Hart,  Qa.  x.  74;  65  Ga.  201. 

94.  Lost  Administrator's  Bond.  The  burden  of  proof  of  the  amount 
of  a  lost  administrator's  bond  is  on  the  party  alle^ng  the  amount. 
Kaminer  v.  Hope,  S.  C.  v.  587 ;  9  S.  C.  258. 

95.  Mental  Incapacity  to  execute  Mortgage.  He  who  sets  up  that  a 
mortgagor  was  mentally  incapable  to  execute  the  mortgage  must  establish 
that  fact.     Baker  v.  Clark,  Mich.  xvii.  309. 

96.  Money  retained  for  Attorney's  Fees.  The  burden  of  proof  is  on  the 
client  to  show  that  the  sum  retained  is  more  than  the  services  of  the 
attorney  were  reasonably  worth,  or  lai^r  than  agreed  upon.  Shoemaker 
v.  Stiles,  Penn.  xvi.  343. 

97.  Navigation  of  Vessel —  Belay.  The  burden  of  proof  whether  a 
vessel  was  properly  managed  and  skilfully  navigated,  and  had  proceeded 
with  due  diligence  and  dispatch,  is  with  the  party  alleging  that  a  delay, 
of  which  his  antagonist  complains,  was  necessarily  consequent  on  bad 
weather,  head  winds,  and  calms.  Funeheon  v.  iS&irp«jr,  Mass.  L  122;  119 
Mass.  469. 

98.  Number  of  Witneues.  The  mere  namber  of  witnesses  does  not,  as 
a  rule,  create  a  preponderance  of  testimony.  Sibley  v.  Ins.  Co.  U.  S.  C. 
C.  vii.  170. 

99.  Purchase  for  Partnership  —  Presumption.  A  purchase  by  a  part- 
ner for  the  partnership  raises  the  presumption  of  its  being  within  the 
scope  of  the  partnership,  and  the  onus  is  on  the  o^ecting  partner  to 
show  otherwise.     Tate  v.  Olemants,  Fla.  vi.  619 ;  16  Fla.  339. 

100.  Physician's  Discharge  —  TYeatment  needed.  A  physician,  the 
regular  attendant,  must  establish  his  discharge,  if  the  patient  needs  fur- 
ther treatment.     BaUou  v.  Prescott,  Maine,  3  Am.  L.  T.  B.  53. 

101.  Reducing  Assessment  for  Benefits.  In  a  proceeding  to  reduce  an 
assessment  for  benefits  by  a  public  improvement  the  burden  of  proof  is 
on  the  petitioner.     Bigelow  v.  Boston,  Mass.  i.  621 ;  120  Mass.  326. 

102.  Reformation  of  Contract  —  Consideration.  Where  a  deed  and 
mortgage  show  only  conveyances  of  a  tract  of  land  for  a  gross  sum,  the 
burdun  of  proof  to  establish  that  the  mortgage  was  intended  to  be  made 
to  secure  a  greater  sum  than  that  expressed,  in  a  bill  to  reform  the  coo- 
tract,  is  upon  the  complainant.  Paulison  v.  Van  Iderstine,  N.  J.  vi. 
626;  29  M.  J.  £q.  594. 
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108.  Special  OotUfWi  for  Ltffol  Services.  The  burden  of  proof  is 
upon  the  attorney  to  show  that  a  special  contract  for  services  was  rea- 
sonaUe.     Mi*m  v.  Sehnef^r,  N.  Y.  xl.  101. 

104.  Special  and  Limited  Jurisdiction  —  Title  or  Validity  of  Act 
dore.  Wber«  au  act  is  justified  or  a  title  made  under  the  decree  of  an 
officer  or  court  of  special  jurisdiction,  Uie  party  setting  up  the  title  or 
justification  must  prove  jurisdiction.  Lavin  t.  Bank,  U.  S.  C.  C.  Ix. 
541 ;  18  Blatch.  1. 

105.  Void  CmUradi.  Where  a  contract  on  its  face  is  void  at  common 
law,  it  devolves  upon  the  plaintiff  to  show  such  facts  as  renders  it  valid 
and  binding.     SingtOon  v.  Int.  Co.  Mo.  vii.  148;  66  Mo.  63. 

lOG.  VMtuUary  Deed — Power  of  Bevoeation.  Where  a  voluntary 
deed  contains  no  power  of  revocation,  the  burden  of  proof  is  upon  one 
who  claims  nnder  it,  no  sufficient  motive  on  the  part  of  the  grantor  to 
benefit  the  grantee  or  to  protect  himself  appearing,  to  show  that  it  was 
the  intention  of  the  grantor  to  make  the  gift  irrevocable.  Miikejft  Ap- 
peal, Penn.  xvi.  668. 

107.  Warrantg  —  Breach.  It  is  not  every  case  in  which  there  is  a 
warranty  that  the  burden  of  proof  is  upon  the  warrantors.  Conley  y. 
Meeker,  N.  Y.  lii.  504 ;  85  N.  Y.  618. 

108.  Weekly  Service  —  Change  of  Service.  Where  one  is  hired  to 
work  by  the  week,  and  is  receiving  wages  weekly,  the  burden  of  proof  is 
upon  him  to  show  a  change  as  to  the  term  of  service.  State  v.  Varaish 
Co.  N.  J.  xiL  406. 

109.  Will —  Undtie  JnfUtenee.  He  who  propounds  a  will  must  estab- 
lish it,  and  if  he  is  an  interested  party,  under  suspicious  circumstances, 
the  proof  must  be  clear.  Riddell  v.  Johnson's  Ex'r,  Va.  8  Am.  L.  T.  B. 
171. 

110.  Ibid.  —  Lost  Wm— Parol  Proof.  He  who  seeks  to  esUbliish  a 
lost  will  by  parol  evidence  must  show  a  preponderance  of  evidence. 
Newell  v.  Homer,  Mass.  4  Am.  L.  T.  R.  88. 

111.  Chastity — General  Character — Particular  Acts.  Character  for 
chastity  cannot  be  assailed  by  proof  of  particular  acts  or  particular  sus- 
picions.    Proctor  V.  jffoughtaling,  Mich.  vi.  308. 

Hi.  Felony  of  Witness —  Present  Good  Character.  When  the  plain- 
tiff has  tesdfied,  and  the  defendant  puts  in  evidence  the  record  of  his 
conviction  of  a  felony,  be  may  show  bis  present  reputation  for  truth  and 
veracity.     Gerte  v.  S,  B.  Co.  Mass.  xvii.  792. 

lis.  Fraud.  In  actions  charging  fraud,  whether  the  evidence  to  that 
issue  be  direct  or  circumstantial,  testimony  as  to  character  is  inadmissible. 
Dudley  V.  MeCluer,  Mo.  iv.  615  ;  65  Mo.  241. 

114.  AfaUcious  Intention.  Evidence  of  general  good  character  is  com- 
petent in  tort  where  malicious  intention  is  mat^ial,  if  the  intention  rests 
upon  slight  circumstances.  Barton  r.  Thompson,  Iowa,  xii.  687 ;  56 
Iowa,  571. 

115.  Beputation  for  Veracity.  Character  for  veracity  cannot  be  shown 
by  an  acquaintance  of  some  years,  who  speaks  from  what  he  has  heard  on 
two  occasions.  Commonwealth  v.  Bogers,  Mass.  xvii.  558.  See  Sloan  t. 
Edwards,  Md.  xviL  336. 

116.  Agency.  Agency  may  be  proved  by  drcumstantial  evidence. 
Beed  v.  B.  B.  Co.  Mass.  i.  499 ;  120  Mass.  43. 

117.  Death  —  Absence.  Circumstantial  evidence  is  admissible  to  show 
death,  where  there  is  absence,  and  no  tidings.  Boyd  v.  Ins.  Co.  La.  xv. 
147. 

118.  Knowledge.  The  knowledge  of  any  purpose  or  thing  may  be 
proved  by  oircamatantial  evidence.  Carroll  v.  Hayward,  Mass.  v.  595 ; 
124  Mass.  120. 

119.  Natmre  —  Foros.    Tliere  is  nothing  in  the  nature  of  drcumstan- 
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tial  evidence  which  renders  it  less  reliable  than  other  classes  of  evidence. 
People  V.  Morrow,  Cal.  liiL  622  ;  60  Cal.  142. 
Til.  Croas-Ez-       120.  Limit.     The  right  of  cross-examination  is  limited  to  facts  and 
'"""  circumstances  connected  with  the  matters  stated  by  the  witness  upon  his 

direct  examination.  Jlopkituon  v.  Leeds,  Penn.  i.  8 ;  78  Penn.  St.  896. 
Griffith  V.  Diffenderffer,  Md.  vii.  527.  Stanton  County  t.  CanfieUL,  Neb. 
X.  471  ;  10  Neb.  38». 

121.  Ibid.  —  Credibility.  A  witness  may  be  asked,  on  cross-examinar 
tion,  any  question  which  tends  to  test  his  accuracy  or  credibility.  J/eal 
V.  Neal,  Cal.  ilii.  169  ;  59  Cal.  287. 

122.  Ibid.  —  Indecent  A$tauU  —  0/  Defendant  at  to  Sit  Antecedentt. 
In  a  civil  action  for  an  indecent  assault,  where  the  defendant  appears  as  a 
witness,  it  is  competent,  as  bearing  on  his  credibility,  to  cross-exaroine 
him  as  to  the  antecedents  of  his  life,  unless  the  questions  call  for  self- 
crimination.     Leland  v.  Krattlh,  Mich.  xiii.  660 ;  47  Mich.  508. 

123.  Ibid.  — Explanation  —  ModificcUion.  A  witness  may  be  cross- 
examined  as  to  his  examination-in-chief,  in  all  its  bearings,  and  as  to  what- 
ever goes  to  explain  or  modify  what  he  has  stated  in  his  examination-in- 
chief.     Martin  v.  Elden,  Ohio,  vii.  348  ;  32  Ohio  St.  482. 

124.  Collateral  Quettioti.  The  reply  to  a  question  upon  a  collateral 
matter  is  binding  upon  the  parly  asking  it.  Murphy  v.  CommontBeaM, 
Va.  1  Am.  L.  T.  R.  486. 

125.  Ibid.  — ■  Burning  Building.  In  trespass  for  burning  a  building, 
a  witness  for  plaintiff,  who  testified  on  cross-examination  that  he  bad  said 
to  A.  he  had  been  offered  $100  to  bum  a  building,  cannot  be  asked 
whether  he  had  been  offered  such  a  bribe ;  the  matter  was  collateral. 
Lewity.  Barker,  Vt.  xvi.  285. 

126.  Ibid.  —  Exception.  An  answer  to  a  question  on  cross-examina. 
tion  will  not  bind  when  it  tends  to  show  the  motives,  temper,  disposition, 
conduct,  or  interest  of  the  witness  towards  the  cause  or  parties.  Slate  v. 
Davit,  N.  C.  xvi.  119. 

127.  Ibid.  —  To  Impeach.  The  answer  to  a  collateral  question  is 
binding  where  it  is  asked  for  the  purpose  of  discrediting  the  witness. 
Kennedy  v.  Commonwealth,  Ky.  vi.  713:  14  Bush,  340. 

1 28.  Contradiction  by  Defendamt.  The  contradiction  by  defendant  of 
bis  statements,  testified  to  on  the  part  of  the  plaintiff,  cannot  be  rebutted. 
Teuton  V.  Chapman,  Maine,  i.  709 ;  65  Maine,  126. 

129.  Convertation —  Wiih  Deceased  Person.  Where  a  part  of  the 
conversation  between  a  witness  and  one  deceased  is  called  out  by  the  de- 
fendant on  cross-examination,  the  plaintiff  is  entitled  to  all  that  was  said 
in  that  conversation  pertaining  to  the  same  subject-matter  of  inquiry. 
Roberts  v.  Roberts.  N.  C.  xiii.  214. 

130.  Conversation  drawn  out  in  Part  on  Crott-Examination.  Where, 
on  cross-examination,  a  part  of  a  conversation  has  been  brought  out,  the 
other  side  may  require  the  whole  conversation  to  be  given.  Walsh  v, 
Porterfield,  Penn.  vi.  763;  87  Penn.  St.  376. 

131.  Expert.  No  definite  limit  can  be  prescribed  as  a  rule  limiting  the 
cross-examination  of  a  witness  who  is  examined  as  an  expert.  Andre 
V.  Hardin,  Mich.  i.  51 ;  82  Mich.  324. 

182.  Ibid.  —  Reading  Description  of  Diteatefrom  Medical  Workt.  In 
the  cross-examination  of  a  medical  expert  it  is  competent  to  read  to  him 
from  medical  works  a  description  of  the  disease  of  which  he  has  testified 
the  assured  died,  and  then  to  ask  him  whether  he  agreed  with  the  authors. 
Ins.  Co.  V.  Ellis,  111.  viii.  781. 

133.  Impeachment  —  Bias.  Such  a  question  as  "  Don't  yon  love  the 
defendants  ?  "  is  not  competent.  Munt  v.  State,  Tex.  x.  542 ;  9  Ct.  of 
Appeals,  234. 

184.  Reformed  Convict  —  Specific  Acts.    When  tbe  advene  party 
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apoo  cross-examination  of  the  reformed  life  of  a  convict  goes  into  the 
proof  of  specific  acts,  the  inquiry  is  collateral,  and  he  is  bound  by  the 
answers  KJven.     Contey  v.  Meeker,  N.  Y.  xiL  504 ;  85  N.  Y.  618. 

135.  Mement*.     A  custom  is  defective  which  is  not  ahowu  to  continae   VIII.  Custom, 
without  ioterniption,  peaceable  aud  acquiesced  in,  compulsory  aud  binding 

on  all,  and  co-extensive  with  the  political  community  in  which  it  is  set 
up.  Int.  Oo.  V.  Humphreys,  Ind.  viii.  782 ;  65  Ind.  549.  Potts  v. 
Aechtemaekt,  Penn.  ix.  721  ;  98  Peun.  St.  138. 

136.  Contract  —  Bunnett  Usage.  The  usage  of  one  in  conducting  bis 
own  business,  if  known  to  the  party  dealing  with  him,  is  competent 
evidence  for  him  in  fixing  the  terms  of  the  contract  between  them. 
Norris  v.  Fowler,  N.  C.  xv.  697  ;  87  N.  C.  9. 

137.  Itiid,  —  JnUtation  of  Wood,  A  custom  to  show  that  a  stained 
counter  was  meant  is  not  competent  to  prove  compliance  with  a  contract 
to  make  a  walnut  counter.      Grreenstine  v.  Borchard,  Mich.  xvi.  49. 

138.  Ifnd.  —  Trade  —  Usage.  Parol  evidence  is  admissible  to  show 
the  existence  of  a  custom  of  the  trade  or  business  which,  by  implication, 
becomes  a  part  of  a  contract.  Branch  v.  Palmer,  Ga.  x.  420 ;  65  Gra. 
210.     See  Page  v.  Cole,  Mass.  i.  557 ;  120  Mass.  37. 

139.  '^DoubU  Tripping."  The  practice  of  what  is  called  "double 
tripping  "  in  the  towuig  of  barges  on  the  Mississippi  and  Ohio  rivers  is 
not  unreasonable,  and  may  be  shown.     Ins.  Co.  \.  Dravo,  Peun.  i.  33. 

140.  Explaining  Words  or  Phrases.  Where  there  is  no  offer  to  show 
that  clear  English  words  and  phrases  have  a  special  trade  meaning, 
questions  to  explain  them  will  not  be  allowed,  unless  there  are  circum- 
stances to  show  fraud  or  plain  mistake.  Lippincott  v.  Seidenbaoh,  Peun. 
in.  426 ;  3  W.  N.  C.  448. 

141.  Local  Custom  — Landlord  Cleansing  Premises  —  Knowledge  of 
Parly  to  be  Charged.  A  local  custom  that  the  landlord  should  cleanse  the 
premises  before  the  lessee  enters  into  possession  is  so  peculiarly  local 
that  to  charge  the  landlord  his  knowledge  of  it  must  be  shown.  SawteUe 
T.  Drew,  Mass.  iii.  679. 

142.  Negligence  —  Railroad.  A  custom  or  practice  of  a  railroad  com- 
pany cannot  be  shown  to  defeat  a  claim  for  daooages  for  negligence.  S. 
R.  Co.  V.  Richardson,  S.  C.  U.  S.  3  Am.  L,  T.  E.  166. 

143.  To  vary  Policy  of  Insurance —  Rides.  Evidence  is  not  admissi- 
ble of  a  custom  which  would  contradict  the  written  terms  of  a  policy  of 
insurance,  though  following  the  custom  would  remove  the  property  &om 
exposure  to  extraordinary  risks.  Ins.  Co.  v.  Humphreys,  Ind.  viii.  782 ; 
65  Ind.  549. 

144.  Reasonableness.  A  custom  of  trade  cannot  be  given  in  evidence 
if  it  is  not  a  reasonable  usage.     FttUer  v.  Robinson,  N.  Y.  xii.  698. 

145.  Shipping  Iron  Pipe  on  Deck.  It  is  a  custom  among  manufactur- 
ers of  gas-pipe  east  of  the  Alleghanies  to  ship  a  cargo  of  gas-pipe  partly 
on  and  partly  below  deck.      Wood  v.  Ins.  Co.  U.  S.  C.  C.  xii.  231. 

1 46.  Special  Custom  —  Knowledge.  A  special  custom,  to  affect  the 
construction  of  a  contract,  must  be  so  well  established  that  the  law  will 
presume  mutual  knowledge.      Taylor  v.  Mueller,  Minn.  xvi.  272. 

147.  Statute.  Custom  cannot  prevail  against  a  positive  law.  Meyer 
V.  R.  R.  Co.  La.  xvii.  556. 

148.  Of  Agent  —  Agency.     Agency  cannot  be  established  from  the   IX.  DecUre- 
declarations  of  the  agent.     Wailes  v.  Neal,  Ala.  xi.  185.     Gifford  v.  "°°'- 
Sandrine,  N.  J.  xvii.  18. 

149.  Of  Applicants  for  Board  —  Tort.  Statements  of  applicants  for 
board  are  competent  evidence  of  the  time  from  which  they  desired  to  se- 
cure accommodations,  to  show  damage  from  a  loss  of  their  patronage. 
Luse  V.  Jones,  N.  J.  v.  339. 

150.  Of  Conspirator.    Before  evidence  can  be  admitted  to  affect  one 
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M  s  conspirator,  the  fact  of  the  conspiracy  most  he  established.  £obin- 
ion  V.  Dale,  Penn.  vi.  699. 

151.  ConvericUum  —  Revenue  Seizure*.  Evidence  of  conversations, 
otherwise  relevant,  will  not  be  excluded  as  hearsay  in  cases  of  revenue 
seizures  merely  because  of  taking  place  in  the  absence  of  the  claimant. 
U.  S.  v.  Nine  Trunks,  U.  S.  C.  C.  vL  613. 

152.  Of  Deceased  Persons  —  Dales  and  Particular  Facts.  Dates  or 
particular  facts  which  are  not  in  themselves  matters  of  public  knowledge, 
though  connected  with  those  that  are,  cannot  be  proved  by  the  decla- 
rations of  deceased  persons.  School  District  v.  Williams,  Conn.  zlii.  680 ; 
48  Conn.  504. 

153.  Ibid.  —  Pvhiic  Matters  —  Masters  of  General  Interest.  Matters 
of  a  public  or  general  interest  may  be  proved  by  the  declarations  of  de- 
ceased persons  who  were  in  a  situation  to  have  knowledge  of  them. 
Ibid. 

154.  Decedents  Declarations  —  Action  against  Estate.  The  decla- 
rations of  decedent  against  his  interest,  and  not  those  in  his  favor,  may  be 
shown,  in  an  action  for  services  ^;ainst  the  estate.  Van  Fleet  v.  Van 
Fleet,  Mich.  xv.  400.      Watson  v.  Smdford,  C.  P.  vii.  448. 

155.  Of  Deceased  Grrantot Ejectment.     A  defendant  in  ejectment 

cannot  testify  that  his  father  gave  him  the  land  before  his  death,  to  sup- 
port a  claim  of  title  by  adverse  possession.  Ewing  v.  Ewing,  Penn.  zi. 
516. 

156.  Ibid.  —  Heirs.  In  a  suit  to  compel  the  heirs  of  a  grantor  to 
make  a  deed,  the  declarations  of  the  grantor  made  subsequent  to  the 

.agreement  to  convey  are  admissible.  Chadwick  v.  Fonner,  N.  T.  iii. 
732 ;  69  N.  Y.  404. 

157.  (y  Deceased  Trustee  —  Judgment  —  Payment.  Neither  the  mem- 
oranda on  the  check-book  of  a  deceased  trustee  to  sell  real  estate  and  to 
apply  the  proceeds  to  the  payment  of  a  judgment,  and  to  pay  other  per- 
sons, nor  his  declarations,  are  competent  to  show  payment  of  the  judg- 
ment, though  he  has  sold  part  of  the  land.  Watts  v.  Shewell,  Ohio,  v. 
764 ;  31  Ohio  St.  332. 

158.  Of  Donor  —  Intention.  Whether  a  gift  was  an  advancement  or 
an  absolute  gift,  being  a  question  of  intention,  the  declarations  of  the 
donor,  made. at  the  time  or  subsequently,  are  competent  evidence  to  show 
such  intention.  Watkins  v.  Toung,  va.  viii.  220;  31  Gratt.  84.  Mer- 
kets  Appeal,  Penn.  iii.  183. 

159.  Bg  Employee  —  Negligence.  Declarations  of  employee  as  to 
competency  of  another  employee,  in  negligence.  See  McDermott  v.  J?. 
S.  Co.  Mo.  xii.  404;  73  Mo.  516. 

160.  Of  Fraudulent  Assignor.  The  declarations  of  a  fraudulent  as- 
signor are  admissible,  though  not  made  in  the  presence  of  the  plsdntiff. 
Davis  V.  Drew,  Cal.  xii.  525 ;  58  Cal.  152. 

161.  Of  Grantee  —  Fraudulent  Conveyance.  In  fraudulent  convey- 
ance the  declarations  of  the  grantee  of  the  debtor,  who  granted  to  C., 
the  wife  of  the  debtor,  in  her  absence,  of  the  debtor's  fraudulent  intent, 
are  not  competent.  StockweU  v.  Blamey,  Mass.  x.  772;  129  Mass. 
312. 

162.  Of  Grantor — Fraudulent  Conveyance  —  Admissions.  So  long  as 
a  debtor  remains  in  possession  of  property  which  once  belonged  to  him, 
and  which  his  creditor  is  seeking  to  condemn  as  fraudulently  conveyed, 
his  declarations,  though  made  after  he  has  parted  with  the  formal  paper 
title,  may  be  given  in  evidence  for  the  creditor  against  the  claimant. 
Williams  v.  Hart,  Ga.  x.  74 ;  65  Ga.  201. 

163.  Ibid.  —  Undue  Influence.  Declarations  of  a  grantor,  made  in 
the  absence  of  the  grantee,  are  not  competent  evidence  in  an  action  be- 
tween the  latter  and  the  heirs  of  the  grantor,  to  provo  that  undue  in- 
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ftiODee  or  fraad  vera  used  in  {M-ocoring  the  deed  of  convejaBoe.     Cfay 
T.  Gay,  Ohio,  ii.  218. 

164.  O/Hmbcmd^^  Wifo't  Ettale.  That  a  husband  usoallj  acts  as 
agent  for  his  wife  is  not  Birfftcient  to  r«tder  his  adoiissions  or  deokrations 
binding  upon  her.     BoUiuon  v.  Dale,  Penn.  vi.  699. 

165.  Of  Sheriff  —  Partition  Stile  —  Quantity  of  Land.  Verbal  deo- 
lamtions  of  the  sheriff  at  a  partition  sale  are  not  competent  to  show  the 
qnantity  of  land  sold.     JTiov^son  y.  Wofford,  Mass.  x.  616. 

166.  Of  Tencmt  for  Life — Remainderman.  The  declarations  of  s 
tenant  for  life  in  possession  as  to  the  boundary  of  bis  estate  are  not  evi- 
dence against  the  remainderman.  Howe  v.  Malkin,  C.  P.  Div.  viL 
60& 

167.  Of  Tettator —  Witt —  Undue  Influence.  Declarations  of  testi- 
mentarj  intentions  made  some  months  before  the  execution  of  a  will  or 
codicil,  and  l>efore  any  improper  influences  are  supposed  to  have  oper- 
ated, are  competent  to  rebut  the  charge  of  fraud  or  of  undue  influence. 
Griff^  V.  Diffenderffer,  Md.  vii.  527. 

168.  0/"  Vendor — Title  —  Third  Party  interested.  Declarations 
made  bj  a  party  to  a  bill  of  sale  (the  instrument  purporting  to  convey  a 
half  interest  in  a  certain  business),  to  the  effect  that  the  vendor  claimed 
to  own  a  g^reater  interest  than  that  thereby  conveyed,  are  competent  evi- 
dence in  favor  of  a  third  party  sought  to  be  charged  by  such  vendor  for 
the  remaining  half  interest.  Crowley  v.  Pendleton,  Conn.  viiL  396 ;  46 
Conn.  62. 

169.  Carrier — Authority  of  One  Other  than   Oontignee  to  receive  X.  Degree  of 
Goods.     Proof  by  a  carrier  of  the  authority  of  a  person  other  than  the  ^™°'- 
consignee  to  receive  goods  delivered  to  him  ueed  be  prevailing  evidence 

only.      Wilcox  v.  P.  R.  Co.  Minn.  v.  114  j  24  Minn.  269. 

170.  Ciml  Action  invoMng  Crime  or  Miidemeanor.  In  actions  to 
determiue  civil  rights,  where  it  is  material  that  a  crime  or  misdemeanor 
shall  be  proved  therein,  proof  by  a  preponderance  of  evidence  is  suflS- 
cient.  Roberge  v.  Burnham,  Mass.  v.  500;  124  Mass.  277.  Mil  v. 
Goodyear,  Tenn.  x.  708  ;  4  Lea,  233. 

171.  dvil  Damage  A<^ — Sale  of  Liquor.  The  sales  of  liquor  under 
the  civil  damage  act  need  not  be  proven  beyond  a  reasonable  doubt 
Lyon  V.  Fleahman,  Ohio,  vii.  808 ;  31  Ohio  St.  151. 

172.  Deed  or  Mortgage.  Unless  the  testimony  is  convincing  beyond 
a  reasonable  doubt,  a  deed  will  not  be  construed  to  be  a  mortgage. 
Tilden  v.  Streeter,  Mich.  xi.  706. 

173.  Fraud  —  Crime.  In  fraud,  though  indictable,  preponderating 
evidence  is  soiBcient.    Jonet  v.  Greaves,  Ohio,  i.  290 ;  26  Ohio  St.  2. 

174  Inturance  —  WilftU  Btn-ning  —  Fire  Policy  —  Defence  of  Wilfti 
Burning.  Preponderance  of  testimony  will  sustain  a  defence  of  wilful 
burning  by  the  assured,  or  at  his  instigation.  Kane  v.  Ins.  Co.  N.  J.  v. 
402.     Mack  v.  Ins.  Co.  U.  S.  C.  C.  x.  800. 

175.  Jury  —  Verdict  —  Proof.  Jurors  must,  in  civil  cases,  decide 
fiMsts  upon  the  weight  or  preponderance  of  the  evidence ;  it  is  not  neces- 
sary that  the  facts  shonld  be  proved  to  their  satisfaction.  Stratum  v.  R. 
R.  Co.  111.  X.  76  ;  95  111.  25. 

176.  Ma/praetice.  Preponderance  of  evidence  will  sustain  an  action 
for  malpractice.     Boerter  v.  Koch,  III.  iv.  178  ;  64  HI.  408. 

177.  Relief  of  Poor  Debtor.  The  degree  of  proof  to  show  fraud  in 
proceedings  for  the  relief  of  poor  debtors  (Gen.  Stats,  c.  124)  is  that  req- 
uisite in  civil  proceedings.  Anderson  v.  Edwards,  Mass.  iv.  445  ;  123 
Mass.  273. 

178.  Ibid.  —  Number  of  Witnesses.  The  number  of  witnesses  will  not 
conclusively  determine  the  weight  of  evidence.  Green  t.  l\tney,  Ccdo. 
zWL  614. 
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XI.  Experts.  179.  Science  and  StilL     Experts  cannot  testify  to  matters  not  of 

science  or  unusual  skill.    Jiowland  v.  Fowler,  Conn.  xL  292  ;  47  Conn. 
347.     Weld  v.  £eiUy,  N.  Y.  xi.  97  ;  16  J.  &  Sp.  531. 

180.  Defect  in  Vessel.  Expert  evidence  is  competent  to  show  whether 
the  stern  of  a  vessel  settled  by  reason  of  the  placing  of  the  engine. 
Clark  v.  Locomotive  Works,  Mich.  i.  28  ;  32  Mich.  348. 

181.  To  establish  a  Duty.  A  witness,  offered  as  an  expert,  cannot 
establish  a  duty,  failure  to  perform  which  is  negligence.  Kitteringham 
V.  R.  R.  Co.  Iowa,  xvii.  334. 

182.  Handurriiing —  Comparison  only.  An  expert  cannot  testify  as 
to  the  genuineness  of  handwriting  from  comparison  alone.  Tome  v.  R. 
R.  Co.  Md.  1  Am.  L.  T.  B.  426.  Per  contra,  Harriot  v,  Sherwood,  Va. 
xvii.  318. 

183.  Rid.  — Photographic  Copies.  A  photographer  cannot  testify  as 
to  the  genuineness  of  handwriting  by  comparison  of  photographic  copies 
of  original  and  enlarged  sizes.  Tome  v.  R.  R.  Co.  Md.  1  Am.  L.  T.  B. 
426. 

184.  Hypothesis.  An  expert  most  testify  upon  an  hypothesis  drawn 
from  the  facta,  not  upon  the  evidence  itself.  Allison  v.  Scheeper,  N.  Y. 
xi.  101. 

185.  Ibid. — Facts  not  staled.  An  expert  cannot  be  asked  for  a  con- 
clusion upon  facts  not  stated ;  as  where  a  physician  is  asked  his  opinion 
as  to  what  produced  the  condition  of  a  patient  as  he  observed  it.  Van 
Deusen  v.  Newcomer,  Mich.  viii.  111. 

186.  Ibid.  —  Hypothetical  Qttestions.  Hypothetical  questions  must  be 
so  framed  as  to  fairly  reflect  facts  either  admitted  or  proved  by  other 
witnesses.     O'Hara  v.  Wdls,  Neb.  xvi.  338. 

187.  Ibid. —  Direct  Examination.  In  framing  hypothetical  qaesdons 
to  be  put  to  expert  witnesses  counsel  are  not  confined  to  facts  admitted 
or  absolutely  proved,  but  facts  may  be  assumed  which  there  is  any  evi- 
dence on  either  side  tending  to  establish,  and  which  are  pertinent  to,  the 
theories  they  are  attempting  to  uphold.  DiUeber  v.  Ins.  Co.  N.  Y.  xiiL 
438  ;  87  N.  Y.  79. 

188.  Ibid.  —  Cross- Examination.  Upon  cross-examination  of  an  ex- 
pert, counsel  may,  in  putting  hypothetical  questions, .  assume  any  facts 
pertinent  to  the  inquiry,  whether  testified  to  by  witnesses  or  not,  with  a 
view  of  testing  the  skill  and  accuracy  of  the  expert,  but  such  cross-ex- 
amination must,  to  some  extent,  be  under  the  control  of  the  court.  Ibid. 

189.  Life  Insurance  —  Effect  of  Ldquor  generally.  Under  a  life-pol- 
icy providing  for  its  avoidance  if  the  assured  became  so  intemperate  as 
to  impair  his  health  permanently,  expert  evidence  is  incompetent  to  show 
that  the  quantity  of  liquor  taken  by  him  was  sufficient  to  impair  seriously 
a  man's  health.     Ins.  Co.  v.  Rohkopp,  Penn.  x.  315  ;  94  Penn.  St.  59. 

1 90.  Market  Value  in  Distant  City.  Market  value  in  a  distant  city 
cannot  be  shown  by  one  whose  information  is  derived  from  the  market 
wports  of  his  local  newspaper.     Fairley  v.  Smith,  N.  C.  xvi.  661. 

191.  Medical  Knowledge  —  Reading — Practice.  It  is  not  a  valid 
objection  to  the  testimony  of  a  medical  expert  that  he  has  but  little  knowl- 
edge on  the  subject  under  examination  beyond  that  derived  from  books. 
He  is  entitled  to  speak  from  the  accepted  facts  of  medical  science.  Mar- 
shall V.  Brown,  Mich.  xv.  693.  As  to  admissibility  of  medical  works, 
see  Commonwealth  v.  Brown,  Mass.  4  Am.  L.  T.  B.  292. 

192.  "  More  or  Less "  —  Deficiency  in  City  Lot.  Opinions  are  not 
competent  to  show  that  the  words  "  more  or  less  "  would  include  a  defi- 
ciency of  eight  or  nine  feet  in  s  city  lot.  WyUy,  Ex'r,  v.  Gazan,  Ga.  xv. 
331. 

198.  Passage  of  Logs  through  Sluiceway  —  Dam  therein.  Whether  a 
sluice  for  the  passage  of  logs  through  a  dam  was  suitable  for  that  purpose) 
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•nd  in  what  part  of  the  dam  it  should  have  been  placed,  are  questions  on 
which  a  competent  witness  may  give  an  opinion.  Bamet  y.  Heath,  N. 
H.  vU.  532. 

194.  Value  of  Machine  in  Unsound  Condition.  Expert  evidence  is 
competent,  in  an  action  upon  an  implied  warranty  of  a  machine,  to  show 
the  actual  value  of  the  machine  in  its  unsound  condition.  Harvetter  Oo. 
V.  C^rk,  Minn.  xvi.  722. 

195.  Judffment  —  Merger,  A  judgment  of  an  English  court  of  record 
may  be  recceived  in  evidence  in  our  courts  in  an  action  on  the  debt  upon 
which  the  judgment  is  founded,  and  is  conclusive  evidence  of  the  facts 
therein  adjudicated.     Ji.  B.  Oo.  v.  McHenry,  U.  S.  C.  C.  xvL  195. 

196.  Foreign  Written  Law  —  Minnesota.  Under  the  statute  it  is  not 
requisite  that  all  foreign  written  h»w  should  be  proved  by  an  authenticated 
copy  thereof,     hudeth  v.  Piece.  U.  S.  C.  C.  vii.  675. 

197.  Previmu  Decisions  in  Other  Slates  —  When  publicly  made  known. 
The  decisions  of  other  states  cannot  be  presumed  to  be  known  antecedent 
to  their  official  publication.  Hunter  v.  Truckse  Lodge,  Nev.  ix.  551 ;  14 
Nev.  24. 

198.  Printed  Statutes  of  Another  State  —  Authenticitg.  A  printed 
volume  purporting  to  be  the  statute  law  of  another  state,  and  stating  on 
its  title-page  that  it  was  "  published  by  authority,"  but  not  indicating  what 
authority,  is  not,  of  itself,  competent  to  prove  a  statute  of  such  state. 
Johnson  v.  State,  Ala.  xvii.  488. 

199.  Statute.  The  statute  of  another  state  must  be  proved  as  a  fact 
in  the  case ;  the  court  will  not  take  judicial  notice  of  it.  Murphy  t.  OoIf 
lilts,  Mass.  ii.  433  ;  121  Mass.  6.  Van  Auken  v.  Dunning,  Peun.  ii.  500; 
33  Leg.  Int.  157.  ORourke  v.  O'Eourke,  Mich.  ix.  471 ;  43  Mich.  58. 
£oughton  v.  Bank,  Penn.  xi.  648. 

200.  Antecedents  of  Witness.  An  examination  into  the  antecedents  of 
a  witness  will  not  be  allowed  unless  the  evidence  is  material  to  the  issue. 
msseU  V.  Starr,  Mich.  i.  31 ;  32  Mich.  297. 

201.  Character  —  GenercU  Reputation.  A  witness  can  be  impeached 
by  evidence  of  his  geiiernl  reputation  only,  and  not  of  particular  facts. 
Johnson  v.  Brown.  Tex.  vii.  540  ;  57  Tex.  65. 

202.  Jbid.  —  Time.  It  is  competent  for  a  witness,  called  to  impeach 
the  character  of  another  witness,  to  speak  as  to  the  general  character  of 
the  witness  attacked  as  it  existed  two  or  three  years  previous  to  the  trial. 
Lum  T.  State,  Tex.  xiii.  640 ;  4  Ct.  of  Appenls,  483. 

203.  Jbid.  —  IVuth  and  Veracity  —  Reputation.  To  impeach  a  wit- 
ness for  want  of  character  for  truth  and  veracity,  it  cannot  be  shown  how 
a  certain  number  of  persons  estimate  him  in  this  respect ;  his  general 
reputation  must  be  proved.  Matthewson  v.  Burr,  Neb.  v.  117;  6  Neb. 
812. 

204.  Jbid.  —  Convict.  Where  a  convict,  in  the  penitentiary  two  years, 
testifies,  the  adverse  party  may  prove  his  reputation  for  truth  and  veracity 
at  the  time  of,  and  previous  to,  his  conviction.  Hamilton  v.  State,  Ohi<^ 
vU.  55 ;  84  Ohio  St.  82. 

205.  By  Contradiction.  A  party  may  contradict  his  own  witness, 
though  in  effect  he  impeaches  him.  McGolMt  v.  Hoffman,  N.  Y.  vi 
842.  Clapp  V.  Peek,  Iowa,  xL  462 ;  5  Iowa,  270.  Hunter  v.  Wetsett, 
N.  Y,  xL  742  ;  84  N.  Y.  649. 

206.  Jbid.  — J)epositions.  Where  a  witness,  who  had  testified  before 
a  commissioner,  afterwards  testifies  orally  at  the  trial,  it  is  not  necessary, 
in  order  to  contradict  him,  to  first  let  him  read  his  depositions.  Reker  v. 
McAllister,  Md.  iiL  67  ;  45  Md.  290. 

207.  Excluding  Testimony — Contradiction.  It  is  not  error  to  refoM 
to  exclude  the  entire  testimony  of  a  witness,  because  parts  of  it  are  con- 
tradicted by  other  witnesses.     Oliver  v.  StaU,  N.  J.  xvi  561. 
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XIT.  JudicUJ 
Notice. 


XT.  Memoran- 
da to  Refresh. 


808.  Expert— Medical  Book*  to  impeaak.  Medical  books  nuij  bo  retd 
to  the  jury  to  discredit  tbe  testimony  of  an  expert  who  claims  to  refer  to 
them  as  authority.     Pinney  v.  Cahill,  Mich.  xiv.  337 ;  48  Mich.  584. 

209.  Ibid.  —  Experience — Afedical  Soots  to  contradict.  A  medical 
witness  testifying  as  an  expert  from  his  own  knowledge  and  experience 
in  practice  cannot  be  impeached  by  reading  to  the  jnry  extracts  from 
medical  books.     Knoll  v.  State,  Wis.  xiv.  381 ;  55  Wis.  249. 

210.  Previous  Testimony.  A  witness  may  be  impeached  by  showing 
Uiat  he  testified  differently  at  a  former  trial.  State  t.  MeZhnald,  Maine, 
L630. 

211.  Ihid,-^  Particular  Statement.  To  show  in  impeachment  that  a 
witness  had  made  a  statement  on  a  former  trial  which  he  has  denied 
making,  it  is  requisite  only  to  show  that  he  made  that  particular  state- 
ment.    People  V.  Lee  Ah  Tute,  Cal.  xiii.  893 ;  60  Cai.  96. 

212.  Statement —  Time,  Place,  and  P^son.  To  lay  the  foundation  for 
the  impeachment  of  a  witness,  his  attention  should  be  called  to  the  time 
when,  plaoe  where,  and  the  name  of  the  person  to  whon  the  statement 
was  made.     State  v.  Kinky,  Iowa,  ii.  343 ;  43  Iowa,  294. 

213.  Inconsistent  Statement.  To  discredit  a  witness  by  showing  a 
statement  made  by  him  inconsistent  with  his  testimony,  the  fact  of  snch 
contradictory  statement,  and  not  the  reason  for  it,  is  the  true  subject  of 
inquiry.     Cannon  t.  State,  Miss.  ix.  13 ;  57  Miss.  147. 

214.  Affidavit  of  Continuance.  An  afltdavit  for  a  continuance  does 
not  become  part  of  tbe  record,  so  that  the  court  can  take  judicial  notice 
of  it  on  the  trial,  unless  properly  introduced  as  evidence  by  one  of  the 
parties.     Campbell  v.  Rankin,  S.  C.  U.  S.  riii.  451  ;  99  U.S.  251. 

215.  History  of  Six  Ifations  of  Indians  — New  York.  Judidal  no- 
tice will  be  taken  of  the  history  of  the  Six  Nations  of  Indians  by  the 
courts  of  New  York.     Howard  t.  Moot,  N.  Y.  ii.  442 ;  64  N.  Y.  262. 

216.  Issue  of  Bank  Notes  in  Aid  of  BebeUion.  The  federal  courts 
will  not  take  judicial  notice  of  the  illegality  of  an  issue  of  bank  notes 
as  in  aid  of  the  rebellion,  from  the  fact  of  certain  occurrences  therein ; 
snch  illegal  acts  must  be  proved.  Keith  v.  Clark,  S.  C.  U.  S.  vii.  129 ; 
97  U.  S.  454. 

217.  Judgment  —  Law  of  Sister  State.  Upon  a  judgment  of  a  sister 
state  being  pleaded,  courts  will  notice  ex  officio  the  law  thereoL  Paine 
T.  Ins.  Co.  R.  I.  V.  221 ;  12  E.  I.  440. 

218.  Movements  of  the  Sun  —  Abnanae.  The  movements  of  the  sun 
on  a  certain  day  are  facts  of  judicial  notice,  and  the  judge  may  refer  to 
any  book  of  reference,  as  an  almanac,  to  satisfy  any  doubt  he  may  have. 
People  y.Chee  Kee,  Cal.  xiv.  582. 

219.  Navigable  Stream.  Judicial  notice  will  be  taken  of  the  naviga- 
bility of  large  rivers.      Wood  v.  Fowler,  Kan.  xiv.  267. 

220.  PuUic  Lands  —  Surveys.  Government  surveys  of  public  lands, 
their  quantity  and  boundaries,  are  matters  of  judicial  notice.  Kerr  v. 
South  Park  Commissioners,  U.  S.  C.  C.  vi.  548. 

221.  Of  Secession  Convention.  The  court  will  take  judicial  notice  of 
tbe  calling  and  action  of  a  convention  called  to  pass  an  ordinance  of 
secession.     Daniels  v.  Teamey,  S.  C.  U.  S.  xi.  113;  102  U.  S.  415. 

222.  BiU  of  Particulars  —  Book  Entries.  A  party  can  refresh  hl« 
recollection  by  reference  to  bis  bill  of  particulars,  a  duplicate  of  the 
aoGount  having  been  rendered,  though  the  bill  was  copied  by  his  clerk 
from  entries  in  his  books  which  were  not  all  made  by  himself.  Hudnnti 
T.  Comstoeh,  Mich.  xvi.  486. 

223.  Book  Entries.  A  witness,  testifying  to  the  correctness  of  an  ao- 
eonnt,  may  aid  his  memory  by  consulting  the  entries  as  made  in  books, 
when  he  himself  made  the  entries,  and  had  knowledge  of  their  correct- 
ness  at  the  time  of  entry.    StlLOhy.  Mapkt^  Ala.  zL  185. 
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224.  Oopyof  Memorandum.  A  witadss  cannot  testify  from  a  copy  of 
a  statement  of  facts  a  year  old,  written  by  him,  and  copied  by  him,  the 
former  memorandum  being  worn,  when  he  has  not  a  sufficient  recolleo- 
ttOD  of  these  facts.    LoveU  v.  Wtntworth,  Ohio,  xvii.  346. 

225.  PaptT  written  hy  Anothtr.  A  witness  may  refresh  his  recolleo- 
tion  from  a  paper  written  by  another;  but  he  cannot  tesdfy  from  a 
paper  unless  he  wrote  it  at  the  time  of  the  transaction  in  question.  BaiJe 
V.  Zom,  S.  C.  lii.  !««  ;  14  S.  C.  444. 

226.  Writing  cu  Evidence.  Where  a  witness  testifies  to  the  items  of  a 
memorandam  from  recollection,  there  is  no  necessity  for  the  introdaction 
of  the  memorandum.  Harvey  v.  Cherry,  N.  T.  Tii.  597 ;  76  N.  Y.  436. 
See  Commonwealth  v.  Jeffs,  Mass.  xiii.  399;  132  Mass.  51. 

227.  Exeeptiont  to  Rule.     The  exception  to  the  general  mie  that  the   XVI.  Opinion, 
opinions  of  witnesses  are  not  competent  evidence  is  not  confined  to  the 

case  of  expert  testimony.     Jimes  v.  Fuller,  S.  C.  xvi.  602. 

228.  Damage  to  Oropt  —  Right  of  Way.  The  opinions  of  witnesses 
as  to  the  damage  done  to  crops  outside  of  the  right  of  way  daring  the 
construction  of  the  road  are  incompetent.  Ji.  R.  Co.  v.  Schluntz,  Neb. 
xvi.  239. 

229.  JSitimated  Profile.  Expected  profits  cannot  be  shown  by  the 
plaintiff  testifying  to  a  round  sum.  Bergen  v.  New  Orleans,  La.  xvii. 
748.     See  MonteHus  v.  Atherton,  Colo.  xiv.  553. 

230.  Experienced  Nurse  —  Value  of  Inftrior  Services.  Evidence  of 
wliat  a  person  of  considerable  experience  in  nursing,  or  what  "  a  compe- 
tent man"  to  take  care  of  the  diseased  person  would  charge  for  the 
nursing,  is  not  competent  to  show  the  value  of  the  services  of  a  highly 
skilled  nurse.     Hall  v.  GaUup,  Conn.  xv.  747. 

231.  Horse's  Shoes  —  Insufficient  Winter  Road.  Whether  the  shoes 
of  a  horse  were  tit  for  winter  ase,  in  an  action  for  an  alleged  insufficient 
winter  road,  opinions  of  those  not  experts  may  be  given  iu  evidence. 
Buarls  v.  Mddlebury,  Vt.  xii.  800 ;  53  Vt.  626. 

282.  Insanity — Personal  Knowledge.  The  opinion  of  a  witness  not 
an  expert  is  competent  evidence  upon  the  question  of  the  prisoner's 
sanity,  where  such  opinion  is  formed  upon  sworn  facts  within  his  personal 
knowledge.  Schlencher  v.  Slate,  Neb.  viii.  207 ;  9  Neb.  300.  Iiu.  Co. 
V.  Lathrop,  U.  S.  C.  C.  xvii.  677. 

233.  Ibid.  —  Responsibility  for  Wrongful  Ad.  If  a  witness  is  compe- 
tent to  speak  to  the  question  of  sanity  or  insanity,  whether  he  be  an  ex- 
pert or  not,  he  may  state  his  opinion  as  to  the  degree  of  the  prisoner's 
ca(>acity  or  disorder,  and  whether  the  degree  of  insanity  was  such  as  to 
deprive  him  of  the  knowledge  of  right  and  wrong.  U.  S.  v.  Guiteau, 
D.  C.  xiii.  717. 

234.  Land  Damages.  Damages  for  land  taken  for  a  public  nse  can- 
not be  estimated  by  witnesses.  Brown  v.  R.  R.  Co.  R.  I.  viii.  376 ;  12 
H.  I.  288.     See  R.  R.  Co.  v.  Whakn,  Neb.  xiii.  53 ;  11  Neb.  585. 

285.  Ibid.  —  Witnesses  to  Value.  Persons  who  are  acquainted  with 
the  premises,  and  informed  as  to  their  valne,  may  be  witnesses  to  the 
value  of  the  land  taken.     R.  R.  Ch.  v.  Schlunta,  Neb.  xvi.  239. 

286.  Laying  Basis — Facts.  When  the  facts  are  capable  of  reproduc- 
tion in  language  iu  sneh  a  way  as  to  bring  before  the  minds  of  the  jury 
the  condition  of  things  upon  which  the  witness  bases  his  opinion,  the 
facts  upon  which  he  bases  his  opinion  need  not  be  first  stated  by  him. 
Jones  V.  Fuller,  S.  C.  xvi.  602. 

237.  Levy  —  Understanding  of  Witnesses.  The  mere  nnderstanding 
of  witnesses  as  to  what  was  levied  on  and  sold,  without  any  statement  of 
facts  on  which  such  understanding  was  based,  is  not  competent.  WO- 
Horns  V.  Hart,  Oa.  x.  74;  65  6a.  -JOl. 

288.  Point  where  Fire  began.     It  is  not  competent  to  show  the  point 
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of  the  origin  of  a  fire  by  opinion.     Wood  v.  £.  R.  Ci>.  Wis.  iiL  189 ;  40 
Wis.  582. 

239.  Promut  to  Marry  —  Damages.  Neighbors  and  intimate  friends 
of  plaintiff's  family  can  testify  as  to  what,  in  their  opinion,  was  the  dam- 
age to  the  plaintiff  by  reason  of  the  breach  of  promise  to  many.  Jeneg 
V.  Fuller,  S.  C.  xvi.  662. 

240.  Safety  of  Sidewalk  over  Ditch.  The  opinion  of  one,  not  an  ex- 
pert, that  a  sidewalk  across  a  ditch  was  not  reasonably  safe  for  ordinary 
travel  and  use,  is  not  competent.     Fairbury  v.  Rogers,  III.  zii.  173. 

241.  Sight  —  At  Night.  How  far  one  can  see  at  night  above  a  lan- 
tern is  not  a  matter  of  expert  knowledge.  Wears  v.  R.  R.  Co.  Iowa,  iiL 
77  ;  45  Iowa,  246. 

242.'  Understanding  —  Of  Deed.  The  statement  of  a  party  to  a  deed 
as  to  his  understanding  of  what  was  meant  by  its  terms  is  not  competent. 
Salado  CoUege  v.  Davis,  Tex.  iv.  364 ;  47  Tex.  131. 

243.  Value  of  Land — Farmer.  A  farmer,  though  he  may  give  his 
opinion  of  the  value  of  land  for  farming  purposes,  cannot  testify  genei^ 
ally  as  to  the  value  of  such  realty.  Brown  v.  R.  R.  Co.  R.  I.  viii.  376 ; 
12  R.  I.  238. 

244.  Value  of  Particular  Real  EsiaU.  A  person  informed  in  the  sale 
of  general  real  estate  is  not  competent  to  state  the  value  of  a  particular 
class  of  real  property,  in  which,  he  testifies,  he  has  had  no  experience. 
Potts  V.  Aeehtemaeht,  Penn.  ix.  721 ;  93  Penn.  St.  138. 

245.  General  Rule.  Extrinsic  evidence  is  not  admissible  to  contradict, 
add  to,  or  vary  a  written  instrument.  Tilts  v.  Brown,  Vt.  iv.  552 ;  49 
Vt.  86.     Meador  v.  Bank,  Ga.  ii.  329  ;  56  6a.  605. 

246.  Controversy  and  Parties.  The  rule  that  written  instmments  can- 
not be  changed  or  contradicted  by  parol  testimony  has  no  application  to 
a  controversy  to  which  a  stranger  is  a  party.  Bank  v.  White,  Nev.  ix. 
516. 

247.  Dovhtfvl  Term  —  Other  Evidence.  When  a  written  instrument 
contains  a  term  which  it  is  impossible  for  the  court  to  construe  without 
the  aid  of  evidence  aliunde,  it  is  proper  to  resort  to  it  for  that  purpose. 
Gunn  V.  (Xendenin,  Ala.  xiv.  199. 

248.  To  Fxplain  Extent  of  Grant.  Where  a  subject-matter  exists 
which  satisfies  the  terms  of  the  instrument,  parol  evidence  is  not  compe- 
tent to  explain  the  extent  of  the  grant  or  lien.  Harvey  v.  Vattdcgrifl, 
Penn.  vii.  790;  89  Penn.  St.  346. 

249.  Oral  Stipulation.  Clear  and  precise  parol  testimony  of  what  oc- 
curred at  the  execudon  of  a  written  instrument  is  always  admissible  to 
contradict,  vary,  or  even  avoid  that  instrument,  where  it  is  proved  that 
but  for  the  orij  stipulation  it  would  not  have  been  executed ;  except- 
i)ig,on]y  in  the  case  of  negotiable  paper.  Hoopes  v.  Beale,  Penn.  vili. 
472. 

250.  Ibid  — Signed  on  Faith  of  Parol  Agreement.  Where  it  is  sought 
to  vary  a  written  agreement  by  parol  evidence  of  a  verbal  modification 
thereof,  made  before  or  at  the  time  of  making  the  written  contract,  it 
must  appear  that  the  writing  was  signed  upon  the  faith  of  the  verbal 
agreement.     Callen  v.  Lukens,  Penn,  viii.  28 ;  89  Penn.  St.  184. 

251.  Subjeet-Matter.  Evidence  of  drcnmstances  may  be  given  to  as- 
certain the  subject-matte  I'  ol  a  written  instrument,  and  the  standpoint  of 
the  parties  in  relation  thereto.  Reed  v.  Ins.  Co.  S.  C.  U.  S.  vi.  65 ;  95 
U.  S.  23. 

252.  Award.  An  award  cannot  be  varied  by  parol  evidence.  Sc(M 
V.  Green,  N.  C  xvii.  760. 

253.  Commercial  Term  —  Ambiguity.  The  meaning  of  the  words  <*  in 
the  Savannah  market "  in  a  contract,  if  ambiguous,  may  be  shown  bj 
paroL     Goodman  v.  Henderson,  Ga.  v.  9  ;  58  Ga.  567. 
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254.  Rid,  —  «  Par  Bank-Notu."  The  words  «  par  bank-notes  "  hare 
a  fixed  si^iiifloation  in  commercial  parlance,  which  cannot  be  varied  by 
parol  testimony.     Bachman  y.  Roller,  Tenu.  v.  122. 

255.  Contract  — General  Rvle.  Parol  evidence  is  inadmissible  to  vary 
a  written  contract.     Wilton  v.  Sandifer,  N.  C.  iii.  705. 

256.  Ibid.  —  Fratui  or  MiOake.  Frand  or  mistake  always  constitntes 
an  exception  to  the  rale  that  parol  evidence  is  inadmissible  to  contradict, 
▼ary,  or  add  to  the  language  of  a  written  instmment.  benhoot  v.  Cham- 
berlain, Gal.  xiii.  862;  59  Gal.  680. 

257.  Ibid.  —  Ambigmty  —  Writing  and  Bratttret.  Parol  evidence  is 
admissible  to  show  the  snrronnding  circnmstances  to  aid  the  jury  in  find- 
ing  the  meaning  of  a  contract  rendered  uncertain  and  ambignous  by 
reason  of  obscure  writing  and  partial  erasures.  Paine  v.  Ringold, 
Mich.  ix.  742  ;  48  Mich.  341. 

258.  Contract  —  Collateral  Contract.  A  party  may  prove  a  collateral 
agreement,  wben  not  inconsistent  with  the  written  contract.  Pemtiman 
V.  Winner,  Md.  x.  428;  64  Md.  27. 

259.  Jbid.  —  Chnrideration.  Parol  evidence  is  admissible  to  show 
that  a  contract,  though  apparently  valid,  has  nothing  to  support  it.  Jen- 
nison  v.  &07ie,  Mich.  i.  251  ;  83  Mich.  99. 

260.  Jbid. — Date  of  Contract — Statute  of  Frauds.  Parol  proof  is 
competent  to  show  that  the  date  of  a  contract  was  false,  for  the  purpose 
of  avoiding  the  statute  of  frauds.  Bird  v.  Munroe,  Maine,  4  Am.  L.  T. 
B.435. 

261.  Ibid.  —  Fence  to  be  buik —  Deed,  To  sapport  an  action  for  the 
cost  of  building  a  fence  parol  evidence  of  the  agreement  of  the  grantee 
to  build  it  is  Mmissible,  no  reference  thereto  being  found  in  the  deed. 
Frazer  v.  Buder,  Iowa.  iii.  622. 

262.  Ibid.  —  Ineotnplete  Unneeettary  Writing.  When  the  law  does 
not  require  a  contract  to  be  in  writing  and  the  writing'  is  incomplete  or 
insufficient,  parol  evidence  is  admissible  in  aid  of  it.  Gimn  v.  Clen- 
denin,  Ala.  xiv.  199. 

268.  Ibid.  —  Pretumptiont.  Where  the  law,  by  its  presumptions, 
adds  new  terms  or  conditions  to  a  contract  in  writing,  it  is  competent  to 
prove  a  parol  contemporaneous  agreement  between  the  parties,  the  ef- 
fect of  which  is  to  except  such  new  terms  or  conditions  from  the  scope 
of  the  contract    MioU  v.  Miott's  Adm'r.  Ky.  xi.  601 ;  79  Ky.  277. 

264.  3id. —  Shipping  Contract  — Local  Words.  The  meaning  of 
words  in  a  shipping  contract  may  be  shown  by  witnesses  of  the  place  of 
shipment.     Iron  Co.  v.  Samuel,  Penn.  xv.  731. 

265.  Ibid. —  Specific  Goods.  Where  one  contracts  in  writing  to  fur- 
nuh  goods  of  a  certain  kind  and  quality  to  another,  evidence  cannot  be 
given  to  show  that  vendee  a  short  time  before  the  execution  of  the  con- 
tract inspected  specific  goods  in  the  vendor's  possession,  and  that  those 
goods  were  the  particular  ones  stipulated  to  be  bought  in  the  contract. 
Mstnuf.  Co.  V.  Lumber  Co.  xiii.  782. 

266.  Ibid.  — Verbed  Contract  to  Assign — Assignment  made.  Under  a 
verbal  agreement  to  assign  a  contract  if  the  assignment  does  not  show 
that  agreement,  it  may  be  established  by  parol  evidence.  Richards  v. 
lyier,  Mich,  vi  559. 

267.  Ibid.  —  Subscription  to  Stock.  Parol  evidence  to  show  represen- 
tations and  agreements  at  the  time  of  sulwcribing  will  not  be  admitted  to 
affect  the  Buucription.  Scarlett  v.  Academy  of  Music,  Md.  iii.  615  ;  46 
Md.182. 

268.  Ibid.  —  Conditions.  Parol  evidence  may  he  given  of  conditions 
agreed  to  be  made  part  of  a  stock  subscription,  but  not  included  in  the 
written  contract,  when  on  paying  an  assessment  it  was  agreed  by  the 
preaident  of  the  corporation  that  the  conditions  should  be  considered  part 
of  Uie  contract.    MeCarly  v.  R,  R.  Co.  Penn.  vi.  666. 


Digitized  byLjOOQlC 


882  EVWBNCB. 

269.  Ibid. —Waiver — •^teeialtt/.  Parolevidenoeof  waiver  of  a  sealed 
contract  is  admiasible,  after  breach.     Hertog  t.  Saviytr,  Md.  zviL  464. 

270.  Deed.  Parol  evidence  to  varj  or  contradict  a  deed,  in  the  absence 
of  fraad,  is  inooiupetent.     Smith  v.  Dains,  Md.  vi.  620 ;  49  Md.  270. 

271.  Und.  —  AeknowkdgmnU,  Ad  official  certificate  of  the  acluiowlp 
edgment  or  probate  of  a  deed,  oooforming  subataotiaUy  to  the  statate,  is 
presomed  to  be  true.     Barrett  v.  Pro$kauer,  Ala.  vii.  201 ;  62  Ala.  486. 

272.  Ibid.  —  Wife'$  Acknowledgmemt  forced.  An  apparently  free  and 
habitual  signature  to  a  mortgage  by  a  married  woman,  the  acknowledg- 
ment of  which  was  duly  attested,  cannot  be  impeached  by  the  testimony 
of  the  widow  that  she  bad  been  compelled,  by  the  application  of  physiad 
force  by  her  husband,  directing  her  arm  and  band,  to  make  the  signatnre, 
and  that  the  official  certifying  to  the  acknowledgment  had  not  read  the 
mortgage  to  her,  but  had  deceived  her  as  to  the  land  mortgaged,  that 
official,  also,  being  dead.  l»s.  Oo.  v.  Jfeiton,  S.  C.  U.  S.  ziL  161 ;  103 
U.  S.  544. 

273.  Ibid.  —  Ambiguity  —  Grantee.  Parol  evidence  is  competent  to 
show  that  the  grantee,  Ferrell,  and  "  Terrell."  who  was  named  in  the 
state  plat,  were  the  same  person.     FerrtU  v^  Burst,  Ga.  ziL  556. 

274.  Ibid.  —  CotuidercUion  .—  Debt  or  Money.  It  may  be  shown  by 
parol  that  the  amount  recited  in  a  deed  as  the  consideration  thereof  was 
the  eztinguishment  of  a  debt  of  the  grantor.  Ma$on  v.  Budumtm,  Ala. 
Tii.  556;  62  Ak.  110. 

275.  Ibid.  —  Whether  Mortgage.  Clear,  ezplicit,  and  unequivocal  pa- 
rol evidence  must  be  produced  to  show  that  a  deed  is,  in  fact,  a  mortgage. 
Plunier  v.  Guthrie,  Penn.  2  Am.  L.  T.  B.  446. 

276.  Rid.  —  Admietione.  Subsequent  admissions  of  the  grantee  are 
not  competent  to  show  a  deed  to  be  a  mortgage.     Ibid. 

277.  Ibid.  —  SubieqvieiU  Leate  to  PleutUtff.  Taking  a  lease  long  sub- 
sequently from  the  grantee  shows  the  actual  ownership  in  him,  and  ends 
any  presumptive  tmsL     Ibid. 

278.  Ibid.  —  Formal  Satitfaction  of  Deed  of  Thist  —  Mteiuippi  Code 
— Parol  Evidence  €f  Payment.  See  Stadeker  v.  J6ne$,  Miss,  iil  46;  52 
Miss.  729. 

279.  Ibid,  —  Fraud — No  Stamp.  That  the  deed  was  not  stamped  is 
no  evidence  of  fraud  in  getting  it,  and  parol  evidence  is  not  admissible  to 
vary  its  terms.     Morrill  v.  RoHntom,  Maine,  zi.  223 ;  71  Maine,  455. 

280.  Rid.  —  Grantee.  Parol  testimony  to  prove  that  the  grantee 
named  is  not  the  one  intended  by  the  grantor  is  not  competent.  Wki^ 
more  v.  learned,  Maine,  z.  631 ;  70  Maine,  276. 

281.  Gtiarantg  —  Promise  to  Ineure.  In  an  action  upon  a  guaranty  of 
a  mortgage,  parol  evidence  may  be  given  to  show  that  the  plaintiff  agreed 
to  keep  the  premises  insured,  and  negleeied  to  do  so.  Van  Bntut  v.  Dag, 
N.  Y.  z.  26;  17  Hub,  166. 

282.  Indorsement.  The  liability  intended  to  be  assumed  by  the  in- 
dorser  of  a  promissory  note  cannot  be  varied  by  parol.  Oaon  v.  /Vw&n, 
Minn.  vii.  210 ;  25  Minn.  105.  Biggins  v.  Barromdrf,  N.  Y.  iz.  283; 
14  J.  &  Sp.  540. 

283.  Insurance  —  Applieation.  An  application  drawn  up  in  lead  pen- 
cil on  the  blank  form  of  another  company  may  be  shown  to  be  an  ap- 
plication to  the  company  defendant,  Ins.  Oo.  v.  Brideer,  Penn.  iz.  154 ; 
39  Leg.  Int.  1. 

284.  Ibid.  —  PoUey.  Parol  evidence  is  admissible  to  show  that  an  in- 
surance policy  does  not  contain  the  whole  contract;  or  that  there  was  a 
conditional  delivery,  only ;  or  that  the  policy  was  not  intended  as  the  con- 
tract    Richardson  v.  Ins.  Co.  N.  Y.  zL  274  ;  15  J.  &  Sp.  77. 

285.  Judgment  —  In  Confederate  State  —  Currency.  What  eurrenoy 
was  intended  by  the  word  "  dollars"  in  a  judgment  in  a  Confederate  state 
may  be  shown  by  pard.    Rogers  v.TbOtw,  Miss.  2  Am.  L.T.  B.  147. 
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286.  Ibid.  —  Malivn  to  Vacate  or  Modify—  MitUJu.  On  the  h«ariiig 
of  a  motion  to  vacate  or  modify  a  jadgment  or  order  on  the  gronnd  that 
it  was  entered  by  mistake,  parol  evidenoe  is  competent.  Murphy  v. 
Svadm»r,  Ohio,  viii.  118 ;  38  Ohio  St.  85. 

987.  Map  —  bUtmtion.  Parol  evidence  is  admissiUe  to  show  that  een. 
tain  lots  npon  an  official  map  introduced  in  evidence  were  originally 
eoloredt  and  that  they  bad  been  oolored  for  the  purpose  of  designating 
them  as  sohool  lots.     Board  of  Education  v.  Keenan,  Oal.  xi.  291. 

288.  Mortgage  —  Aeknovdedgthenl  of  Date.  The  magistrate  before 
whom  a  mortgage  was  acknowledged  can  testify  as  to  the  true  date  of 
the  acknowledgment,  when  the  mortgage  is  of  a  later  date.  Hoit  v.  Rxu- 
teUy  N.  H.  iii.  683;  56  N.  H.  559. 

289.  Ibid.  —  Oontideration.  The  purpose  for  which  a  mortgage  was 
given,  its  consideration,  and  the  purposes  it  was  intended  to  snbserve, 
may  be  shown  by  parol.  Price  v.  Oover,  Mid.  2  Am.  L.  T.  R.  158. 
See  Wrightsman  v.  Bowyer,  Va.  2  Am.  L.  T.  R.  808. 

290.  Ifisgotiable  Jnttruments.  Parol  evidence  cannot  be  received  to 
contntdict  or  vary  a  promissory  note.  Holzworth  v.  Koch,  Ohio,  i.  881 ; 
26  Ohio  St.  38.     Hubbard  v.  ManhaU,  Wis.  z.  711 ;  50  Wis.  822. 

291.  Ibid.  —  Pretended  Sale.  In  an  action  npon  a  note  as  considera- 
tion for  a  deed  it  may  be  shown  that  a  sale  was  not  intended,  and  that  it 
Wits  agreed  that  the  note  was  not  to  be  paid.  Shindler  v.  MuOieieer,  Conn, 
vl  581 ;  45  Conn.  153. 

292.  Jbid.  —  TitU  —  Good  Faith  —  Oircuttutaneee.  The  title  to  a 
negotiable  instrnment  is  prima  facie,  ouly  ;  circumstances  tending  to  show 
that  it  was  not  taken  in  good  faith  may  be  shown.  Jbhneott  v.  Way,  Ohio, 
4  Am.  L.  T.  R.  58. 

293.  Receipt  —  Attorney  and  Client.  When  a  reoeipt  is  given  by  a 
dient  to  his  attorney  it  is,  especially,  open  to  explanation  and  correcdon. 
Shoentaker  v.  Stilet,  Penn.  xrL  848. 

294.  Recognigance  —  Scire  Faeiae  —  Tettimony  dehore  the  Record.  In 
a  leirefaciae,  npon  a  rec(^izance,  testimony  is  incompetent  to  contra^ 
diet  facts  stated  in  the  record  of  the  forfeiture  of  the  recognizance.  U. 
8.  V.  AmArote,  U.  S.  C.  C.  xiL  105. 

295.  Record.  A  reoord  imports  absolnte  verity  and  cannot  be  con- 
tradicted by  parol.     EUuldmm  v.  Bell,  111.  viii.  202 ;  91  III.  484. 

296.  Reitidmrsement.  Parol  evidence  is  admissible  to  vary  a  written 
agreement  to  show  that  a  sam  paid  for  "  reimbnrsement "  was  greater 
tban  shonld  have  been  made.     lidler  v.  Atwood,  R.  I.  xii.  443. 

297.  Relecue  —  Fraud.  In  rebuttal  to  a  defence  to  a  promissory  note 
that  tJbe  plaiutifiE  had  released  all  daims  against  the  defendant,  that  on 
the  giving  of  the  release  it  was  frandnlendy  represented  that  the  note 
was  paid  may  be  shown.  Brewster  v.  Breweter,  N.  J.  i.  129  ;  88  N.  J. 
L.119. 

298.  Suretgthip.  Parol  evidence  is  not  competent  to  show  that  a 
third  party  signing  an  agreement  between  other  persons  was  surety  for 
one  of  them.    Blackmer  v.  Davit,  Mass.  x.  865 ;  129  Mass.  588. 

299.  Ibid.  —  Consideration.  The  consideration  moving  the  surety  who 
became  obliged  after  the  maturity  of  a  note  may  be  shown  by  parol. 
Modgers  t.  Rosser,  6a.  iv.  44 ;  59  Ga.  619. 

800.  Rid.  —  Contribution  —  Res  Gettte.  Parol  evidence  to  affect  the 
liability  of  a  surety  in  contribution.  See  Oldham  v.  Brown,  Ohio,  4  Am. 
L.  T.  a  268. 

801.  Acts  of  Court  or  Public  Officers.    The  presumption  is  that  the  XVin.  Pre. 
proceeding*  and  acts  of  a  court  or  pnblic  officer,  apparently  done  in  the  •"■"P^'on- 
dischai^e  of  an  official  duty,  are  regular  and  lawful  until  the  contrary 

is  shown.     Lavin  v.  Bani,  U.  S.  0.  C.  ix.  541 ;  18  Blatch.  1.  , 

802.  Ibid,  —  Deed—  Delivery.    It  will  be  preaamed  that  the  public 
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administrator  whose  dnty  it  was  to  make  and  deliver  a  deed  on  the  pay- 
ment of  the  purchase-money  did  so  on  payment  being  made.  Lotiff  v. 
Mning  Co.  Mo.  ix.  51 ;  68  Mo.  422. 

308.  Advancement.  The  presumption  that  a  gift  in  the  intestate's  life- 
time is  an  advancement  may  be  rebutted.  Watiiiu  v.  Toung,  Va.  viii. 
220 ;  31  Gratt.  84. 

304.  Oomtnittion  found  opened.  Where  the  envelope  oontuning  a 
commission,  return,  depositions,  etc.,  was  found  in  the  office  of  the  clerk 
of  the  court  opened,  the  presumption  is  that  it  was  opened  by  order  of 
court.     £eker  v.  McAUiiter,  Md.  iii.  67 ;  45  Md.  290. 

305.  Composition  Deed  —  Binding  Oreditort.  It  is  to  be  presumed 
that  the  creditors  who  sign  a  composition  deed  are  to  be  bound  by  it. 
That  the  agreement  begins,  "  We,  the  undersigned  creditors  of  W.  to 
enable  him  to  continue  in  business  to  pay  a  larger  percentage  of  his 
debts"  will  not  destroy  this  presumption.  Laird  v.  OampbeU,  Penn.  iz. 
589. 

806.  Conflict  of  Lame  —  Common  Law.  In  the  absence  of  anything 
to  the  contrary,  the  presumption  is  that  the  common  law  prevails  in  the 
common  law  states.  ^Me  v.  R.  JR.  Co.  Md.  ii.  359 ;  45  Md.  41.  Snow 
V.  Mcmuf.  Co.  Ala.  ziv.  199.     Cakalan  v.  Monroe,  Ala.  xvi.  168. 

307.  Jbid.  —  Like  Statutes.  There  is  no  presumption  that  other 
states  have  enacted  similar  statutes.  State  v.  £.  R.  Co.  Md.  ii.  859 ;  45 
Md.  41. 

808.  Rid.  —  Rights  of  Married  Women.  It  will  not  be  presumed  that 
the  laws  of  another  state  are  different  from  those  of  the  foram,  or  that 
the  equitable  rights  of  a  married  woman  to  her  separate  property  are  not 
recognized  and  enforced  in  that  state.  Hohha%u  v.  Farris,  Kan.  x\. 
636 :  24  Kan.  784. 

309.  Contra  SpoUatorem.  The  maxim  contra  spoliatorem  cannot  be 
applied  where  a  mother  destroyed  a  deed  given  in  consideration  that  the 
grantee  would  support  his  parents,  he  having  left  the  deed  with  his  par- 
ents when  going  abroad.     .Stike  v.  Sedce,  Wis.  xv.  255  ;  56  Wis.  892. 

310.  Credibilittf — Recollection  refreshed — Refiual  to  show  Books. 
It  may  be  presumed  by  the  jury  that  the  evidence  of  a  party  whose 
recollection  is  refreshed  by  his  books  of  account  is  not  to  be  credited, 
when  he  refases  to  allow  his  books  to  be  inspected  in  ooort.  Davie  v. 
Jones,  Maine,  vii.  17  ;  68  Maine,  898. 

311.  Death  —  Absence.  A  person  who  absents  himself  from  this  state 
for  seven  successive  years  is  presumed  to  be  dead.  Boyt  v.  Newbdd,  N. 
J.  xvii.  812. 

312.  Ibid. —  Degree.  The  presumption  of  death  arising  from  pro> 
longed  absence,  unaccompanied  with  tidings  of  the  absent  person,  is  not 
absolute.     Devlin  v.  Commonwealth,  Penn.  xiv.  795. 

313.  Ibid. —  War.  A  presumption  of  death  arises  on  the  disappear- 
ance of  a  person  who  left  his  home  in  New  Orleans,  where  his  nearest 
relatives  resided,  during  the  late  war,  and  joined  the  army,  when  he 
never  returned  and  never  was  heard  of  afterwards.  Jamison  v.  Smith, 
La.  xvii.  300. 

814.  Delivery  of  Instrttment  —  Date  — RebuttaL  The  presomption 
that  an  instrument  was  delivered  on  the  day  of  its  date  may  be  rebutted. 
Krouk  V.  Ins.  Co.  Penn.  ix.  217  :  91  Penn.  St.  300. 

315.  Delivery  of  Telegrams.  The  presomption  as  to  the  receipt  of  let- 
ters regularly  mailed  applies  to  telegrams  properly  sent.  Breed  v.  Sank, 
Colo.  XV.  103. 

316.  Disseisin  —  Continuance.  When  disseisin  at  one  period  is  estab- 
lished, its  continuance  is  not  to  be  presumed  until  the  contrary  appears. 
Sgnde  v.  Williams,  Mo.  vii.  625  ;  68  Mo.  860. 

817.  Fraud -— Circumstances  —  Inference.      Frand,  althongh   never 
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prasnmed  by  the  l&w,  mnj  be  inferred  from  circumstances.     Morford  v. 
Peck,  Conn.  ix.  605 ;  46  Conn.  380. 

318.  iMsanitg.  A  person  is  presumed  to  be  of  sound  memory  and  dis- 
cretioa  nnleae  the  contrary  appear.    State  v.  Gox,  Ga.  viii.  43. 

819.  Ibid.  — Suicide.  The  act  of  suicide  is  not,  of  itself,  evidence  oi 
inaanity.    Moore  v.  Jtu.  Ce.  V.  S.  C.  C.  1  Am.  L.  T.  R.  319. 

820.  Cff  Legitimacy — Retemikmce  to  Alleged  Father.  In  a  question 
of  legitimacy  testimony  of  a  resemblance  to  the  alleged  father  will  not 
be  received.    Jonet  v.  Jonet,  Md.  4  Am.  L.  T.  R.  489. 

821.  Of  Marriage.  Marriage  may  be  inferred  from  an  illegitimate 
child  daimiiig  aiid  bearing  hia  father's  name,  and  the  woman  having  his 
name,  and  there  existing  a  reputation  of  marriage,  though  there  is  no 
further  cohabitation.     Ibid. 

822.  Ibid. —  Ch/tabitatien.  A  presumption  of  marriage  will  not  arise 
from  cohabitation,  when  during  the  woman's  life  the  man  marries  another 
woman.    Ibid. 

323.  3id.  —  JUieit  Relation.  An  illicit  relation,  there  being  no  imped- 
iment to  marriage,  will  be  presumed  to  continue.     Ibid. 

824.  Negligence.  —  Railroad — Care  of  Driver  of  Carriage.  In  an 
action  against  a  railroad  company  for  death  caused  by  a  collision  be- 
tween a  train  and  a  vehicle,  the  presumption  is  titat  the  driver  of  the  ve- 
biole  used  due  diligence.  Weiet  v.  R.  R.  Co.  Penn.  L  58  ;  79  Penn.  St. 
387. 

825.  md.  —  Street  Railroad —  Overwm-ied  Driver.  To  raise,  in  neg- 
ligence, a  presumption  of  incompetency  in  the  driver  of  a  street  car,  it 
cannot  be  shown  that  he  was  overworked.  That  would  be  to  base  a 
presumption  upon  a  presumption.  R.  R.  Co.  v.  Hemice,  Penn.  ix.  689 ; 
92  Penn.  St.  481. 

826.  Payment  of  Note  —  Lapte  of  Time.  Evidence  of  the  pecuniary 
necessities  of  the  holder  of  the  claim  is  competent  to  support  the  pre- 
sumption of  payment     Bean  v.  Tonnele,  N.  Y.  xvii.  215. 

827.  Public  Doewnentt.  Upon  proof  that  a  writ  emanated  from  a  pub- 
lic ofiBce,  its  sufiksiency  as  to  form  and  seal,  in  the  absence  of  any  pro<rf 
impeaching  it,  will  be  presumed.     French  v.  Reel,  Iowa,  xiv.  142. 

828.  Valite  of  Labor  —  Outtomarg  Rate.  The  customary  rate  for  labor 
may  be  shown  to  prove  reasouable  value  in  an  action  for  labor  and 
services.     Jtnie  v.  Mining  Co.  Iowa,  xiv.  112 ;  58  Iowa,  549. 

329.  Not  caUing  Witnest  within  Party's  GontroL  Where  a  witness 
eontrolled  by  a  party  is  not  called,  the  jury  may  presume  that  his  testi- 
mony would  be  unfavorable  to  that  party.  Willianu  t.  Commonioealth, 
Penn.  ix.  458 ;  91  Penn.  St.  493. 

&80.  Agent — Patent.    Statements  made  to  the  patentee  by  his  agents  XIX.  Privi- 
to  discover  the  violation  of  an  injunction  are,  under  such  circumstances,   J.'^,^„^'"""'""'" 
privil^ed  communioations.     Knoroles  v.  Peck,  Conn.  i.  315 ;  42  Conn. 
386. 

331.  Attorney  and  Client  —  Retainer.  The  fact  of  the  retainer  may  be 
proved  by  the  attorney,  but  any  communication  beyond  that,  though 
aiade  at  the  same  time,  is  protected.  Hickman  v.  TroU,  Minn.  xiii.  757 ; 
29  Minn.  124. 

882.  Jbid. —  ConsultaUoti  — No  Retainer.  Whether  the  attorncfy  ac- 
cepts an  employment  or  not, disclosures  and  all  communications  referring 
to  professional  advice  are  protected.  Perkins  v.  Ouy,  Miss.  v.  898  ;  55 
Miss.  153. 

888.  Ibid.  —  Doatmentt  prepared  by  a  Parly  of  hit  own  Motion  for  a 
Possible  Suit.  Documents  in  the  possession  of  a  party  prepared  without 
the  suggestion  of  his  solicitor,  but  with  a  view  to  future  possible  litiga- 
tion, are  privileged.  Southteark  and  VauxhaU  Water  Co.  v.  Quick,  Ct. 
of  Appeal,  T.  479  ;  26  Week.  Bep.  No.  18. 

as 
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S34.  Ibid.  —  Matten  Patent  to  the  Sense*.  See  Kennedy  t.  Lj/eO,  Ct  of 
Appeal,  xvi.  255. 

385.  Profeuional  Relation,  All  communicationg  in  reference  to  mat^ 
ten  which  are  the  proper  Bubject  of  professional  employment  are  privi- 
leged.    Root  V.  Wright,  N.  Y.  xii.  438  ;  21  Hun,  844. 

336.  Ibid.  —  By  Third  Persont  —  Anticipated  Litigation.  Commu- 
nications or  answers  of  a  third  person  to  a  solicitor  of  one  of  the  parties 
are  not  privileged  unless  given  with  a  view  to  anticipated  litigation. 
MeCorqtwdaUv.  Bell,  C.  P.  Div.  ii.  498;  1  C.  P.  Div.  471. 

337.  Ibid.  —  Title  Papers —  Notice.  The  court  has  no  power  to  com- 
pel the  counsel  of  one  of  the  parties  to  disclose  on  oath,  in  spite  of  his 
rlaim  of  privilege,  that  he  has  in  court  one  of  his  client's  title  papers, 
and  to  produce  it  to  be  used  in  the  suit  as  evidence  for  the  opposite 
party ;  especially  where  notice  to  produce  had  not  been  previously  given. 
Dover  v.  Harrell,  Ga.  iv.  278  ;  58  Ga.  572. 

338.  Husband  and  Wife  —  Widow.  Facts  not  confidential  as  between 
husband  and  wife  may  be  given  in  evidence  by  the  widow  in  a  f>uit  af- 
fecting her  husband's  estate.  Conrad  v.  Conrad,  Penn.  iii.  650  ;  4  W. 
N.  C.  2. 

339.  Ibid.  —  Statute  —  Presence  of  Third  Parties.  A  statute  provid- 
ing that  neither  husband  nor  wife  shall,  in  a  case  in  which  either  shall 
be  a  party,  disclose  any  communication  made  between  them,  extends  to 
commuuications  made  in  the  presence  of  third  persons.  OampbeB  v. 
Chace,  R.  I.  viii.  732  ;  12  R.  I.  383. 

340.  Letter  —  Bank  Officers  —  Dispute  between  Depositors.  A  letter, 
in  answer  to  a  telegram  of  a  general  manager,  written  from  a  branch 
hank,  in  a  dispute  between  depositors  is  not  a  privil^ed  communication. 
Anderson  v.  Bank,  Chan.  Div.  ii.  344  ;  2  Chan.  Div.  644. 

341.  Letter  of  Agent  —  Knowledge.  A  letter  of  a  non-legal  agent,  who 
had  no  personal  knowledge  of  the  facts  in  the  case,  of  which  the  defend- 
ant was  informed,  who  was  about  to  apply  for  the  inspection  of  it,  and 
which  contained  merely  matters  of  opinion  of  the  agent,  is  not  a  privi- 
leged communication.  Btutros  v.  White,  Q.  B.  Div.  ii.  230;  1  Q.  B. 
Div.  423. 

342.  Physician  and  Patient.  A  physioian  cannot  be  allowed  to  dis- 
close information  acquired  by  him  professionally,  whether  it  be  obtained 
from  the  patient  orally,  by  signs,  or  observation.  Qartside  v.  Ins.  Co. 
Mo.  XV.  605 ;  76  Mo.  446. 

343.  Ibid.  — Test  of  Rttle  of  Exclusion.  The  testimony  of  a  physician 
as  to  his  patient's  condition  is  admissible,  where  no  confidential  relations 
are  violated.     Scripps  v.  Foster,  Mich.  ix.  48 ;  41  Mich.  742. 

XX.  Records  344.  Ancient  Documents  —  Objections.    The  ground  of  suspicion  from 

"«n'"**"'"  which  ancient  instruments  must  be  freed  before  they  are  admissible  in 
evidence  refers  to  something  apparent  upon  their  face,  or  that  shown  by 
some  fact  or  circumstance  directly  connected  with  them.  Williams  v. 
Conger,  Tex.  vi.  637. 

845.  Apparent  Alterations  on  Written  Instrument — Admissibility.  Un- 
der ordinary  circumstances,  alterations  appearing  on  the  face  of  a  written 
instrument  need  not  be  explained  in  order  to  render  the  iustrument 
admissible  in  evidence.  iJoey  v.  Jarman,  N.  J.  vi.  27 ;  11  Vroom, 
879. 

846.  Certificate  of  Incorporation.  The  certificate  of  a  corporation  for 
manufacturing  and  supplying  gas  is  evidence  that  it  is  a  manufacturing 
corporation,  on  its  making  and  supplying  gas.  Gas  lAght  Co.  v.  Brook- 
lyn, N.  Y.  xiv.  602. 

347.  Certifcate  of  Inspector  of  Vessel.  A  certificate  of  a  government 
inspector  is  not  admissible  in  an  action  as  evidence  of  the  condition  of  a 
vessel.     Clark  v.  Locomotive  Works,  Mich.  i.  28 ;  32  Mich.  348. 
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348.  Cert^fieate  of  Ccmmimoner  of  Patent*.  A  certificate  of  the  com- 
missioner of  patents  as  to  the  existence  of  a  patent  is  not  competent  to 
prove  that  an  alleged  patent  had  never  been  issued.  BtiUoek  v.  WdOxtiff' 
ford,  N.  H.  L  108 ;  66  N.  H.  619. 

849.  Oertificate  of  Seeretofy  of  the  interior  —  Land  Grant  —  Tax 
Sales.  In  an  action  to  set  aside  a  tax  sale  of  land  embraced  in  a  railway 
grant,  the  oertificate  of  the  secretary  of  the  interior  is  admissible  to  show 
that  other  lands  in  the  same  section  had  been  earned  and  were  approved 
to  the  company  before  the  taxes  upon  which  the  sale  was  made  had  ao- 
cmed.     R.  R.  Co.  v.  SoldtwortA,  Iowa,  vii.  108 ;  47  Iowa,  20. 

3.50.  Clerical  Errort  in  Copy.  Where  an  aath«itieated  transcript  dis- 
closes a  clerical  error  in  a  copy  of  a  record,  the  record,  by  means  of  such 
transcript,  corrects  itself.     Kinff  v.  Martin,  Ala.  xii.  647  ;  67  Ala.  177. 

351.  Other  Contract.  A  contract  made  by  one  party  to  a  transaction, 
which  may  have  any  bearing  on  the  contract  in  sait,  is  proper  evidence. 
Andre  v.  Hardin,  Mich.  i.  61 ;  82  Mich.  324. 

352.  Deed  —  Ancient  Deed*.  Ancient  deeds  of  conveyance  of  real 
estate  are  admissible  in  evidence  without  first  requiring  the  party  offering 
the  instmments  to  show  acts  of  possession  over  the  land  embraced  by 
them.  The  genuineness  of  such  deeds  may  be  shown  by  other  facts  than 
possession,  when  no  evidence  justifying  suspicion  is  shown,  and  they  are 
found  in  the  custody  of  persons  legally  entitled  to  them.  Harlan  v. 
Howard,  Ky.  xii.  79. 

353.  Ibid.  —  Gertifeate  of  Acknowledgment  and  Record.  A  deed  is 
not  admissible  in  evidence  merely  upon  the  certificate  of  the  clerk  that 
the  grantor  appeared  before  him  and  acknowledged  its  execution,  and 
that  the  deed  had  been  duly  recorded.  Wiggint  v.  FUlthd,  Tex.  viiu 
157  ;  50  Tex.  57. 

854.  Ibid.  —  AUerationt  in  Deed  offered  —  Explanation  —  Statute. 
The  common  law  rule  as  to  material  alterations  apparent  in  a  deed  does 
not  apply  when  the  deed  is  duly  offered  under  the  statute.  Fitch  v.  Boyer, 
Tex.  viii.  18.1 ;  51  Tex.  386. 

355.  Jbid.  —  Altered  Deed  —  Proof  of  Execution  —  Limit.  A  deed 
must  be  right  on  its  face  or  made  so  by  proof  before  its  age  alone  will 
dispense  with  proof  of  its  execution,  especially  if  the  vendee's  name  be 
altered.     Hill  v.  NiOet,  6a.  iii.  702 ;  58  6a.  586. 

356.  Ibid,  —  Foreign  Deed  —  Proof.  A  deed  of  New  York  lands 
does  not  prove  itself  in  Michigan  under  her  statutes.  Gault  v.  Van  Zile, 
Mich.  V.  747 ;  37  Mich.  22. 

357.  Rid.  —  Forged  Deedt  —  Mode  of  Attack  —  Georgia  Code.  Seo- 
lion  2712  of  the  Code,  in  respect  to  the  mode  of  attacking  registered 
deeds,  on  the  ground  of  forgery,  applies  to  any  registered  deed  hearing 
marks  of  alterations  on  its  face,  though  more  than  thirty  years  old.  Hul 
V.  Niebet,  6a.  iii.  702;  58  6a.  586. 

358.  Jbid. —  O^ice  Copy  of  Deed —  Execution  and  Delivery.  Under 
Rev.  Stats,  c  82,  §  99,  and  the  rule  of  court,  the  production  of  an  office 
copy  of  a  deed,  in  the  alienee  of  any  circumstances  tending  to  remove 
the  presumption  arising  therefrom,  k  prima  facie  proof  of  the  delivery  of 
the  deed.      WJntmore  v.  Learned,  Maine,  x.  631 ;  70  Maine,  276. 

359.  Jbid.  —  LHtrchaeer  at  Judicial  Sale.  In  Alabama,  under  the 
statute,  the  purchaser  at  a  judicial  sale  may  offer  a  certified  transcript  of 
the  records,  without  showing  where  the  original  deeds  are,  which  brought 
title  to  the  defendant  in  the  execution.  Hendon  v.  White,  Ala.  ii.  126; 
52  Ala.  567. 

360.  Documents  —  Admissicns.  A  party  cannot,  by  admitting  a  fact, 
prevent  his  adversary  from  producing  documentary  evidence  on  the  sub- 
ject.    Manuf.  Co.  v.  Vrooman,  Mich.  iii.  518 ;  37  Mich.  183. 

861.  Entries  in  Family  Bible  or  Testament.    The  entries  in  a  family 
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Bible  or  Testament,  proper  cactody  ha^ng  been  shown,  are  competent 
to  prove  a  marriage,  birth,  or  death,  tfaongh  there  is  no  evidence  that  the 
entry  was  made  by  a  relatiTe.     Jmtet  v.  Jonet,  Md.  4  Am.  L.  T.  B.  489. 

362.  Inspection  —  Books  in  £xecutive  Department  —  Public  Policy. 
Books  kept  in  the  public  offioee  of  the  executive  department  of  the  state 
are  open  to  the  inspection  of  persons  having  an  interest  in  them.  <Sem- 
Ue,  an  inspection  sboald  be  denied  if  detrimental  to  the  pnblic  interests, 
and,  therefore,  against  public  policy.  Brewer  v.  Watson,  Ala.  vii.  714; 
65  Ala.  88. 

363.  Judgment — Bceil  Bond.  In  an  action  on  a  bail  bond  the  jadg^ 
ment  in  the  original  suit  is  admiasible  to  fix  damages.  Wilcox  v.  Ismon, 
Midi.  iL  531 :  84  Mich.  268. 

364  Ibid.  —  Inderal  Oireuit.  A  record  of  judgment  in  the  Eastern 
District  Circuit  Court  will  not  be  received  in  proof  of  a  judgment  in  the 
Western  District  Circuit  Court.  Dvw  v.  Humbert,  S.  C.  U.  S.  i.  207 ; 
91  U.  S.  294. 

865.  Legislature  —  Proeeedit\gs  —  Printed  Journals.  The  printed 
journals  of  either  house  of  a  legislature,  published  in  obedience  to  law, 
are  competent  evidence  of  its  proceedings.  Bank  v.  Ottawa,  S.  C.  U.  S. 
xiv.  195 ;  105  U.  S.  667. 

366.  Letters  of  Administration.  The  letters  of  administration  ai'e  evi- 
dence, prt'mu /octe,  of  the  capacity  and  aathority  of  tlie  representative. 
Peck  V.  Strong,  Minn.  ix.  242 ;  26  Minn.  303.  Day  v.  Moyd,  Mass.  xi. 
572. 

367.  Vnd.  —  Death  presumed.  —  Action.  Letters  of  administration  is- 
sued upon  a  presumed  death  from  absence  are  not  competent  evidence  ia 
an  action  for  a  debt  paid  to  the  administrator.  Devlin  v.  CommontceaUk, 
Penn.  xiv.  795. 

368.  JHechanie's  Lien — Reference  to  Contract,  A  lien  filed,  though 
it  does  not  refer  to  the  contract,  is  competent  evidence.  AfcKelvey  v. 
Jarvis,  Penn.  vi.  729. 

869.  Notarial  Certificates  —  Validity —  Notaried  Seed.  Of  two  nota> 
rial  certificates  on  the  same  page  which  cannot  be  regarded  in  law  or 
fact  as  one,  that  which  has  the  required  notarial  seal  only  is  valid.  De 
Grow  V.  King,  Minn.  xii.  304;  28  Minn.  118. 

870.  Ordinance  —  Demmrable  Matter  —  General  Issue.  An  ordi- 
nance, demurrably  pleaded,  the  general  issue  only  being  set  up,  may  be 
given  in  evidence.  B.It.  Co.  v,  Brvin,  Penn.  viii.  153;  89  Penn.  St 
71. 

371.  Magistrates  Record.  Tie  attestation  of  a  justice  of  the  peace 
upon  a  record  made  by  him  is  sufficient  evidence  of  its  validity.  O  Con- 
neU  V.  Hotchkiss,  Conn.  iii.  732;  44  Conn.  51. 

372.  Public  Record.  A  book  is  a  public  record  when  it  is  kept  by 
public  officers,  in  which  they  are  required  by  statute,  or  the  nature  ot 
their  office,  to  enter  particular  transactions  occurring  in  the  course  of 
(heir  public  duties,  and  under  their  personal  observation.  Cbfemon  v. 
Oommonwealth,  Va.  2  Am.  L.  T.  R.  890. 

373.  Ibid.  —  How  proved.  A  public  record  which  is  in  existence  om 
be  proved  only  by  the  production  of  the  ori^al,  or  by  a  certified  copy 
made  by  the  officer  who  is  its  proper  custodian.  Monk  v.  Carbin,  Iowa, 
xiv.  142. 

374.  Receipts  of  Vessel —  Condition  of  Freight,  In  the  absence  of 
proof  to  the  contrary,  the  receipt  of  the  vessel  for  the  freight  in  good  or- 
der will  make  a  primd  facie  case  against  the  vessel.  Llado  v.  The  Tri- 
tone,  U.  S.  C.  C.  viii.  165. 

875.  Recitals  in  Trust  Deed.  Recitals  in  a  deed  made  by  a  trustee  ia 
compliance  with  the  terms  of  the  trust  in  making  sale,  etc,  are  primd 
facie  true.     Robinson  v.  HcdUburton,  Penn.  iv.  407. 
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876.  SaU  —  Irrtvoeahie  Power  of  Attorney  under  Seal  for  Vahte 
reeeived.  An  irrevocable  power  of  attorney  under  seal  to  transfer  a 
certain  bond  to  the  attorney,  or  any  other  person,  and  expressed  to  be 
"  for  Taloe  received,"  is  prim&  facie  evidence  of  a  sale  of  the  bond  to 
and  payment  therefor  by  the  attorney.  Euing'$  Estate,  Pentuylvania 
<h.'t  Appeal,  Penn.  t.  629  ;  86  Penu.  St.  102. 

877.  Statute.  Where  an  act  has  been  passed  by  the  legislature, 
signed  by  the  proper  ofiScers  of  each  house,  approved  by  the  governor, 
and  filed  in  the  office  of  the  secretary  of  state,  it  constitates  a  record 
which  is  conclusive  evidence  of  the  passage  of  the  act  as  enrolled.  State 
V.  Swift,  Nev.  i.  345;  10  Nev.  176. 

378.  Jbid.  —  Extrinsic  Matters.  Neither  the  joomals  kept  by  the 
l^slature,  nor  the  bill  as  originally  introduced,  nor  the  amendments 
attached  to  it,  Bor  parol  evidence,  can  be  received  in  order  to  show  that 
an  act  of  the  legislature,  properly  enrolled,  authenticated,  and  deposited 
with  the  secretary  of  state,  did  not  become  a  law.     Ibid. 

379.  Telegram  —  Identity.  Upon  the  face  of  an  ordinary  telegraphic 
message  there  is  nothing  to  show  that  the  dispatoh  did  not  come  from  a 
stranger.     Burt  v.  li.  R.  Co.  Minn.  xvii.  659. 

380.  l\tle  —  Uncancelled  Deed.  A  deed  delivered  up  to  be  cancelled 
provided  certain  contingencies  happen,  and  which  by  inadvertence  is  not 
cancelled,  may  be  used  to  sustain  title  to  land,  where  the  contingencies 
upon  which  it  was  to  be  cancelled  never  occurred,  especially  where  the 
case  is  on  trial  in  a  court  of  equity.  Phippi  v.  Mansfield^  6a.  viiL 
458. 

381.  TotBn  Records — Meaning  of  Words.  The  words  used  in  town 
records  must  be  taken  in  their  popular  not  in  their  technical  meaning. 
Ltme  T.  Embden,  Maine,  xii.  468  ;  72  Maine,  354. 

882.  I/.  S.  Revised  Statutes  —  First  Printed  Edition  —  Original 
Copy.  The  first  printed  edition  of  the  Revised  Statutes  is,  primd  faeie, 
a  transcript  of  the  original,  preserved  in  the  department  of  state,  which 
original  only  is  oooclusive  evidence  of  the  exact  text,  when  drawn  in 
question.  Wright  v.  U.  S.  Ct.  of  Claims,  ii.  866.  See  U.  S.  v.  Bmeen, 
S.  C.  U.  S.  ix.  801 ;  100  U.  S.  508. 

383.   General  Rule.     The  general  rule  is  that  all  declarations  made  at  XXI.  Res 
the  same  time  the  main  fact  under  consideration  takes  place,  and  which   OestK. 
are  so  connected  with  it  as  to  illustrate  its  character,  are  admissible  as 
original   evidence,  being   part  of  the  res  gestee.      McLeod  v.  Ginther's 
Adm'x,  Ky.  xv.  13 ;  80  Ky.  399.     BilU  v.  May,  Ky.  xiv.  15.     See 
Turner  v.  Gommonweaiih,  Penn.  vi.  504  ;  86  Penn.  St.  54. 

884.  Agency  —  Acts  of  Agent.  See  Mc  Grau  v.  Tatham,  N.  Y.  xii. 
569 ;  84  N.  Y.  677. 

385.  &id.  —  Carrier  —  Negligenee.  The  declarations  of  a  steamboat 
derk,  made  after  the  delivery  of  goods,  are  not  competent  to  charge  the 
steamboat  company  with  negligence  in  their  transportation.  Steamboat 
Co.  T.  Flanagan,  N.  J.  viii.  275  ;  12  Vroom,  115. 

386.  Ibid. — To  bind  Principal.  Declamtions  of  an  agent  to  bind  his 
principal  can  only  be  admitted  in  evidence  when  made  in  the  course  of 
the  particular  transaction  in  question,  and  as  part  of  the  res  gestee.  Rob- 
inson V.  Ihle,  Penn.  vi.  699.  McDermoU  v.  R.  R.  Co.  Mo.  xii.  404 ;  78 
Mo.  516. 

387.  Deceit  —  Statements  to  Agent.  In  deceit,  the  representations  of 
the  defendant  to  plaintiff's  agent,  who  could  have  defeated  a  proposed 
exchange  of  lands,  are  admissible.  Gkormley  v.  Tovng,  Ind.  xi.  222  ;  71 
Jud.62. 

388.  Eatenvni  —  Declaration.  The  claim  of  one  using  an  easement  is 
admissible  as  res  gettee  to  show  license.  l\imer  v.  Batdivin,  Conn.  iv. 
7  ;  44  Conn.  121. 
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889.  Master  and  Servant  —  Negligence  —  Driving.  A  statement  of 
the  servaot  immediately  after  the  injury,  that  he  did  not  meau  to  run 
over  plaintiff,  was  competent  as  part  of  the  ret  getUe.  Cleveland  r. 
Newsom,  Mich.  xL  399.  See  Mahley  v.  KUtleberger,  vi.  174 ;  37  Mich. 
300. 

390.  Negligence — Explotion.  The  statements  of  one  who  was  killed 
through  the  use  of  illuminating  oil  negligently  sold,  made  about  the  time 
of  the  accident,  and  whilst  he  was  covered  with  the  flames,  are  re*  geiia. 
I2kin$  V.  McKean,  Penn.  4  Am.  L.  T.  R.  30. 

391.  Jbid.  —  Subeequent  Staiementt.  What  was  said  immediately 
after  an  accident  is  no  part  of  the  ret  gettce  ;  it  is  hearsay.  S.  B.  Co.  v. 
Mara,  Ohio,  i.  644;  26  Ohio  St.  185. 

392.  Of  Party — Chcaige  of  Retidence.  The  declarations  of  a  person, 
before  suit  brought,  made  in  changing  his  residence,  and  part  of  the  ret 
getta,  are  admissible  as  evidence  of  an  intention  to  make  the  change 
permanent.     DoyU  v.  Clark,  U.S.  C. C.  viiL  163. 

393.  Sale  of  Machine  —  Agent't  Declarationt.  Declarations  of  the 
agent  of  a  manufacturing  company  concerning  the  quality  and  condition 
of  an  engine  made  during  negotiations  for  the  sale,  and  during  experi- 
ments to  remedy  defects,  may  be  received  as  ret  getta.     Manvf.  Co,  v. 

Vrooman,  Mich.  iii.  518  ;  37  Mich.  183. 

394.  Subseqtient  Declarationt.  Declarations  are  verbal  parts  of  the 
ret  gtUcB  only  when  they  are  contemporaueom>.  Sorenton  v.  Dundat, 
Wis.  v.  224  ;  42  Wis.  642. 

395.  Ibid.  —  Attault  and  Battery.  Statements  of  a  minor  injured  by 
the  discharge  of  a  pistol,  made  after  the  dressing  of  the  wound,  that  the 
defendant  was  not  to  blame,  are  not  ret  gettce,  and  binding  on  the  parent. 
Matcha  v.  Pierce,  Wis.  ix.  799. 

396.  Jbid.  —  Enticing  Minor  Daughter  and  Servant  —  Afi«r^Deelar<i- 
tiont  of  Minor.  In  an  action  for  enticing  away  of  a  minor  daughter  and 
servant  of  the  plaintiff,  the  ret  getta  was  the  act  of  enticing,  and  decUra- 
tions  and  accompanying  manifestations  of  tho  minor,  subsequently  made, 
are  incompetent.     Felt  v.  Antidon,  Wis.  vi.  608. 

397.  Testator' t  Declarationt  —  Undue  Infhunee.  Where  declarations 
of  a  testator,  made  after  the  execution  of  the  will,  are  so  remote  as  not 
to  constitute  part  of  the  ret  getta,  they  cannot  be  offered  as  independent 
evidence  to  prove  fraud,  or  to  show  external  acts  of  undue  influence. 
ChnMih  V.  Diffenderffer,  Md.  viL  527. 

398.  Of  Third  Party.  The  declarations  of  third  persons  are  not  com- 
petent evidence  as  a  part  of  the  ret  getta,  unless  they  elucidate  or  tend 
to  give  character  to  some  material  act  that  they  accompany.  Ordwa/g  v. 
Sandert,  N.  H.  vii.  182;  58  N.  H.  132. 

899.  Of  Vendor  —  Creditor't  Bill —  Fraud.  In  an  action  in  the  nature 
of  a  creditor's  bill  the  declarations  of  tlie  vendor  (even  when  made  under 
oath  in  judicial  proceedings),  made  after  the  sale,  as  to  its  fraudulent  na- 
ture, and  constituting  no  part  of  the  transaction  itself,  are  not  competent 
as  against  the  vendee.    Addlerv,  Apt,  Minn.  xv.  15U ;  30  Minn.  45. 

400.  fFordt  —  Attault  and  Battery.  The  language  used  between  the 
parties  during  an  altercation,  in  an  action  of  assault,  are  as  much  a  part 
of  the  ret  getta  as  those  used  with  the  blows  and  other  acts  of  personal 
violence.  Baker  v.  Gantin,  Ind.  xii.  112;  76  Ind.  317. 
XXtl.  Second-  401.  AbterU  Witnest  at  Former  Trial — Tetlimony  —  Attendance  — 
nry  E\-idence.  Depotition.  It  is  not  competent  to  prove  the  testimony  given  by  an 
absent  witness  on  a  former  trial,  before  due  diligence  to  get  his  attendr 
ance  or  his  deposition  is  shown.  Slutter  v.  Burlington,  Iowa,  vii.  588 ; 
47  Iowa,  300. 

402.  Acceptance  of  Draft  —  Collateral  Quettion.  Though  tho  accept, 
ance  of  a  draft  must  be  in  writing  in  New  York,  parol  proof  of  the  ao- 
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oeptanoe  is  admissible,  where  the  acceptance  itself  is  not  the  cause  of 
action ;  but  is  oulj  collateral  thereto.  Sprague  v.  Hotrtur,  N.  Y.  zi.  54 ; 
82  N.  Y.  466. 

408.  Address  of  Letter.  Secondary  evidence  of  the  address  of  an 
old  letter  which  cannot  be  found,  the  receiver  being  dead,  is  competent. 
Jones  V.  Jmes,  Md.  4  Am.  L.  T.  R.  489. 

404.  Execution  of  butrumtnt.  Secondary  evidence  may  be  received 
to  prove  the  execution  of  an  iustrument,  where  direct  proof  is  impossible, 
or  obtainable  with  extreme  difiSculty.  Harrington  v.  Gable,  Penn.  i.  627  ; 
81  Penn.  St.  406. 

405.  Existence  of  Contract.  Where  the  immediate  issue  is  whether 
there  was  a  contract  in  writing,  oral  testimony  bearing  on  that  issue  can- 
not be  excluded  on  the  assumption  that  such  writing  exists.  Manuf.  Co. 
V.  Maealister,  Mich.  vii.  564 ;  40  Mich.  84. 

406.  Former  Testimony  —  Stenographer,  There  is  no  rule  of  law 
which  makes  the  stenographer  the  only  competent  witness  to  prove  pre- 
vions  testimony.     SteUe  v.  McDonald,  Maine,  i.  530. 

407.  Instrument  destroyed  by  forty  —  Contents.  Where  a  party  has 
destroyed  a  written  instrument,  slight  evidence  will  be  sufficient  to  show 
its  contents.     Jones  v.  Knavss,  N.  J.  ix.  617  ;  4  Stew.  211. 

408.  Lost  and  Destroyed  Bills  of  Exchange  —  Custom.  Evidence  of 
the  contents  of  bills  of  exchange  which  have  been  destroyed  after  pay- 
ment, in  conformity  to  a  custom  of  the  custodian  thereof,  may  be  given 
by  him.     Steeh  v.  Lord,  N.  Y.  iv.  657  ;  70  N.  Y.  80. 

409.  Lost  Execution  —  Execution  issued — Sheriff's  Deed.  It  is  suf- 
ficient evidence  that  an  execution  was  issued,  to  sustain  a  sheriff's  deed, 
that  the  execution  clerk  testifies  that  he  issued  it  and  that  the  execution 
docket  shows  its  issuance  and  return,  where  the  execution  itself  cannot 
be  found.     Grcmdjean  v.  Story,  Tex.  xii.  416. 

410.  Jbid.  —  Sheriff's  Deed—  Beeitals  in  Sheriff's  Deed.  Where  an 
execution  has  been  lost  or  destroyed,  the  recital  in  the  sheriff's  deed  is 
primd  facie  evidence  of  the  existence  and  validity  of  the  execution. 
Dail  V.  Sugg,  N.  C.  xiii.  635 ;  81  N.  C.  104. 

411.  Jbid.  —  Returnable  Facts.  Where  it  is  established  that  an  ex- 
ecution is  lost,  evidence  may  be  given  by  the  officer  of  the  facts  which 
otherwise  would  be  provable  by  a  return  on  the  execution.  Dailey  v. 
Coleman,  Mass.  iii.  425. 

412.  Lost  Instruments.  The  contents  of  lost  or  destroyed  judgments 
may  be  shown  by  parol.  Kidd  v.  Guibar,  Mo.  iii.  462 ;  63  Mo.  342. 
Bnen  v.  Richardson,  Colo.  xvi.  364.  Goodman  v.  Henderson,  Ga.  v.  9 ; 
58  6a.  567. 

413.  Lost  Will  —  Probate.  The  contents  of  a  will  lost  or  accident- 
ally destroyed  may  be  proved  by  parol  and  the  will  admitted  to  pro- 
bate on  such  evidence.    Foster's  Appeal,  Penn.  vi.  87 ;  87  Penn.  St.  67. 

414.  Notice  to  Produce  —  Pleadings.  Copies  of  letters  may  be  put 
in  evidence  without  notice  to  produce,  when  the  pleadings  show  that  they 
may  be  called  for.  Lamson  v.  Bachman,  N.  Y.  x.  250.  See  R.  R.  Co. 
v.  Oronin,  Ohio,  xiv.  60. 

415.  Photographic  copies  of  a  toitt  are  not  evidence.  Are  Foster's 
Will,  Mich.  L  628. 

416.  Policy  of  Insurance.  Where  the  policy  of  insurance  declared 
upon  is  not  in  the  hands  of  the  insured,  parol  evidence  to  establish  the 
execution  of  the  policy,  and  to  show  its  contents,  is  competent.  Jn$.  Oo. 
T.  JWa;  111.  ix.  45  ;  91  111.  174. 

417.  Ibid. —  Copy  in  Policy  Register.  A  copy  of  the  policy  declared 
tqton,  found  in  the  "  policy  register  "  of  the  insurer,  when  authenticated 
In  the  agent  of  the  insurer  who  made  the  copy,  is  admissible  in  evidence. 
Ibid. 
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418.  Reeordt —  Daerte  —  OoUateral  Question.  Parol  evidenes  k  in- 
competent  to  eatablisii  that  a  certain  decree  was  rendered  whea  oolIat> 
erally  attacked.     Clark  v.  Cctt$idy,  Ga.  x.  392  ;  64  Ga.  662. 

419.  Schedule  in  Mortgage  —  Copy — Recolkction.  Tbe  adverse 
party  may  put  in  evidence  tbe  copy  of  a  schedule  held  by  the  other  side 
upon  his  refusal  to  produce  it,  whore  the  schedule  is  an  independent  link 
in  the  evidence,  and  it  may  be  used  to  refresli  the  recollection  of  wit- 
nesses.    FUtcher  v.  Potrert,  Mass.  xii.  238;  131  Mass.  383. 

420.  Telegram  — Partiet.  Contents  of  telegraphic  message  is  con- 
troversy not  between  the  sender  of  the  dispatch  and  him  to  whom  it  was 
addressed,  how  to  he  proved.  See  Barons  v.  Brown,  Kan.  xii.  431 ;  25 
Kan.  410. 

XXIII.  Wit-  421.  Administrator  testifying  to  matters  occurring  since  intestate's 

death.     See  Lahey  y.  Henan,  Penn.  iii.  78;  81  Peun.  St.  165. 

422.  Oowrt  of  Claims  —  Section  1079,  Rev.  Stat.  Sectuu  1079,  Rev. 
Stat,  was  intended  to  do  no  more  than  to  restore  in  the  court  of  claims 
the  common  law  rule  excluding  parties  as  witnesses,  which  had  beeu 
abolished  by  the  Act  of  July  1,  1864.  •  U.  S.  v.  darie,  S.  C.  U.  S.  v. 
609  ;  96  U.  S.  87. 

423.  Deceased  Party  —  Defendant  as  Witness.  Defendant  is  not  com- 
petent to  testify  in  his  own  behalf  as  to  matters  which  occurred  during 
the  life  of  the  plaiutifE,  where  an  administratrix  had  been  substituted  for 
the  deceased  plaintiff,  even  though  the  notes  of  the  testimony  of  the  de- 
ceased plaintiff  on  a  former  trial  have  been  read  In  evidence.  Hoams 
\.£eed,  Penn.  iv.  410;  4  W.  N.  C  No.  21. 

424.  Jbid,  —  Deliveiy  of  Deed  —  Possession,  Where  the  issue  is  as 
to  the  delivery  of  a  deed  to  tbe  defendant  by  a  person  since  deceased, 
the  defendant  should  be  allowed  to  testify  to  his  continued  possession  of 
the  deed.     Stewart  v.  Stewart,  Wis.  iv.  206  ;  41  Wis.  624. 

425.  Ibid.  —  Exeeuior — For  Himself — Transactions  toilh  Testator. 
An  executor,  on  exceptions  to  his  account,  cannot  testify  for  himself  as 
to  any  transacticnis  between  himself  and  the  testator.  Smith  v.  Burnet, 
N.  J.  xii.  472  ;  7  Stew.  219. 

426.  Ibid.  —  Bxuband  and  Wifs.  Where  a  huabaud  and  wife  are 
parties  to  a  suit,  aod,oi;e  of  them  having  died  before  trial,  the  admbia- 
trator  is  substituted,  the  survivor  cannot  testify  even  in  the  decedeat's 
favor.      Crousef.  Staley,  Penn.  iii.  18 ;  3  W.  N.  C.  82. 

427.  Jbid.  —  Conversation  witJi  Husband  Deceased  —  Frvudulent  CVn- 
veyance.  A  wife  may  testify  as  to  conversations  with  her  husband  before 
his  death,  about  bis  purpose  in  having  made  a  deed  depriving  her  of  ber 
rights  as  a  wife.     Sanborn  v.  Lang.  Md.  3  Am.  L.  T.  R.  88. 

428.  JInd.  —  Interest  —  Deposition.  A  deposition  of  an  interested 
witness  taken  in  a  proceeding  when  both  parties  thereto  are  alive  is  ad- 
missible after  the  death  of  one  of  them  in  a  proceeding  touching  tbe 
same  subject-matter  between  the  survivor  and  the  representative  of  the 
deceased  party.     Galbraith  v.  Zimmerman,  Penn.  xiv.  667. 

429.  Ibid.  —  Surviving  Joint  Contractor— Act  May  2.i,  1878.  The 
term  "  surviving  partner  "  in  the  Act  of  May  25,  1 878,  P.  L.  168,  ex- 
tends to  and  covers  an  action  by  or  against  a  surviving  jwnt  oootraotor. 
Ash  V.  Guie,  Penn  xii.  281  ;  97  Penn.  St.  493. 

430.  Ibid.  —  Mortgagor.  A  mortgagor,  in  a  suit  between  the  mort- 
gagee's trustee  and  a  purchaser  of  the  mortgaged  property,  is  a  compe- 
tent witness  to  prove  the  payment  of  the  mortgage  debl^  though  cestui 
que  trust  was  dead.     Sladeker  v.  Junes,  Miss.  iii.  46 ;  62  Miss.  729. 

431.  Ibid,  —  Negative  Testimony  by  Administrator.  Where  one  party 
to  a  transaction  is  dead,  and  bis  administrator  gives  morely  negative  tes- 
timony as  to  tbe  transaction  (as  that  there  was  no  such  transaction  U) 
his  knowledge),  the  other  party  is  not  thereby  authorized  to  testify  as  to 
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th«  transaction  and  what  took  place.    In  re  Edwardi,  Iowa,  xiil.  464 ;  58 
Iowa,  431. 

432.  Ibid.  —  Work  and  LoAorfor  Decedent.  In  an  action  against  an 
execotor  for  work  aod  labor  done  for  decedent,  the  plainti£f  is  not  a 
competent  witness,  nnder  Code,  §  3639.  Smith  v.  Mnton,  Iowa,  iiL 
590 ;  45  Iowa,  808. 

433.  Orantte  —  Absence  of  Subieribing  Witnette*.  The  evidence  of 
the  grantee  to  the  due  execution  of  a  deed  is  inadmissible  before  aoconnt- 
ing  for  the  absence  of  the  sabsoribing  witueoses.  Wiggins  v.  Fkitkel, 
Tex.  vlii.  167  ;  50  Tex.  57. 

434.  Indorser  —  Liability.  An  indorser  maj  testify  that  he  agreed 
in  writing,  the  instrament  being  lost,  with  the  holder  of  a  note  that  he 
would  not  be  liable  if  the  note  was  not  put  in  circoklioii.  Demt  v. 
Broum,  S.  C.  U.  &  4  Am.  L.  T.  R.  337. 

435.  Interested  WitnMs  —  Indorser.  At  commou  law  the  indorser  of 
a  note  is  an  incompetent  witness  for  his  indorsees.  Maxwell  t.  Smith, 
Peun.  xvii.  569. 

436.  Ibid.  —  Intention  —  Motives  of  Witnesses.  Witnesses,  particularly 
parties  to  the  action,  should  not,  as  a  role,  ha  allowed  to  testify  to  secret, 
unuoramunicated,  motives  of  tbeir  own  conduct.  Herring  v.  Skaggs,  Ala. 
Tiii.  300 :  62  Ala.  180. 

437.  Ibid.  —  Surviving  Partner.  In  an  action  upon  a  firm  debt 
against  the  executor  of  a  deceased  partner,  a  snrviviug  partner  is,  on  the 
ground  of  interest,  incompetent  to  prove  the  partnership.  Sogtboom's 
Sx'r  V.  Gibbs,  Penn.  viii.  602. 

438.  Aid.  —  Of  Partff  —  To  prove  Omtents  of  Lost  Trtadt.  At  com- 
mon law  a  party  to  a  suit  is  a  competent  witness  to  prove  the  ooDteots  of 
a  trunk  or  package,  which  by  other  testimony  is  shown  to  have  been  lost 
or  destroyed  nnder  circumstances  that  render  some  one  liable  for  the  loss. 
U.S.V.  Clarke,  S.  C.  U.  S.  v.  609 ;  96  0.  8.  37. 

439.  Bid.  —  PeHntglvama  —  Act  of  April  15,  18^9.  No  interested 
person  competent  as  a  witness  before  the  act  of  April  15,  1869,  is  reo- 
dered  incompetent  by  it     Robinson  v.  Freeman,  Penn.  xvii.  22. 

440.  Ibid.  —  Proof  of  Loss  of  Paper.  Interest  will  not  disqualify  a 
witness  called  to  prove  the  loss  of  a  paper  only.     Ibid. 

441.  Ibid. —  Proving  Execution  of  Will.  One  who  is  named  in  awiU 
both  as  executor  and  beneficiary  is  a  competent  witness  to  prove  the  ex- 
ecution thereof.     Patterson  v.  Shrader,  Penn.  xr.  288. 

442.  Lunatic.  When  lunacy  will  render  a  witness  incompetent.  See 
Coleman  v.  Commonwealth,  Va.  2  Am.  L.  T.  E.  390. 

.443.  Belief  of  Poor  Debtor  — Dehor  and  his  Wife.  In  proceedings 
for  the  relief  of  poor  debtors,  (Gren.  Stats,  e.  124)  the  debtor  and  his 
wife  may  be  called  for  the  plaintiff*.  Anderson  v.  Edvards,  Mass.  iv. 
445 ;  128  Mass.  273. 

444.  Suretyship  —  Oomf)«teneg  of  Principal  A  principal  when  re- 
leased from  all  liability  growing  out  of  an  aetion  against  a  surety  is  a 
competent  witness  for  the  surety.  Evan*  t.  Jenks,  Penn.  x.  673 ;  6  W. 
N.  a  No.  9. 

445.  Understanding  of  Witness.  On  a  trial  it  is  not  proper  to  allow 
a  witness  to  testify  as  to  his  onderstaBding  of  what  was  said.  Blake  v. 
Lyon,  N.  Y.  viiL  318. 
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n.   Aotions. 


I.  Accounting. 


II.  AMumpait. 


IILCivUDui- 
aga  Act. 


IV.  Ckmtiacts. 


I.  AcooDNTiao. 
n.  Abbdkpsit. 
UL  Civil.  Damaob  Aot. 

IV.   COHTKACTS. 

V.  COHTEBSIOH. 
VL  CoVBMAKT. 

VTL  Dbckit. 

VnL  DiVOBOB. 
IX.   EjBCTMSHT. 

X.  FaIiSb  Impbisohmbht. 


446. 


XI.   FOBBCLOBDBB. 

XIL  Fbaud. 

XIII.  VbAVDULBBT  COBTBTAXOBS. 

XIV.  Malpkacticb. 
XV.  Nbolioemce. 

XVI.  Pbobate  of  Wills. 
XVIL  Sales. 
XVIIL  Slandeb. 

XIX.  Sfbcifio  FssroBitAHaB. 
XX.  Tbebpabs. 


Gift  —  Stock  —  ExeetUor.  'Where  Btock  stood  in  a  testator*! 
name  od  the  books  of  the  corporation,  the  facta  that  the  certificate  is 
found  in  the  executor's  possession,  and  that  the  testator  gave  him  a 
power  of  attorney  to  receive  and  assign  any  scrip  or  dividend  due  him 
from  the  company,  are  not  conclusive  evidence  of  a  gift  of  the  stock  to 
him.     Smith  v.  Burnet,  N.  J.  xii.  472 ;  7  Stew.  219. 

447.  Deceased  Partner —  Tetlimony  of  Survivor,  An  administratrix 
of  a  partner  is  not,  by  tlie  fact  that  she  sues  in  a  representative  capacity, 
debarred  from  requiring  the  surviving  partner,  a  defendant,  to  testify  in 
reference  to  the  accounts  of  the  firm.  Pereonette  v.  Pryme,  N.  J.  xiL 
791. 

448.  AccovM  Stated  —  Promise.  In  an  action  upon  an  account  stated 
there  need  not  be  evidence  of  an  express  promise.  Cochrane  v.  Allen,  N. 
H.  ix.  183 ;  68  N.  H.  250. 

449.  Bill  of  Particulars  —  Proof  of  Claim.  A  bill  of  particulars  un- 
der a  general  count  or  counts  in  a  declaration,  limits  the  proof  to  the 
items  named  in  the  bill.  Zacarino  v.  Pallotti,  Conn.  xiv.  654 ;  49  Conn. 
36. 

450.  Loan  to  Corporation  —  Use  by  Officer  —  Good  Faith.  Evidence 
to  show  that  a  loan  to  an  officer  was 'not  made  in  good  faith  to  the  cor- 
poratiou  itself  is  competent.  Rowland  v.  Apothecaries  Hall  Co.  Conn, 
xii.  234  :  47  Conn.  884. 

451.  Money  Paid — Amount  Due  —  Its  Equivaient.  In  an  action  to 
recover  money  paid,  the  amount  whidi  was  paid  must  be  definitely  shown. 
MeDermott  y.  Mitchell,  Cal.  viii.  777 ;  58  Cal.  616. 

452.  Presumption  —  Sale  to  Physician.  It  will  not  be  presumed,  in 
an  action  under  the  civil  damage  act  though  a  physician  says  so,  in  get- 
ting liquor,  that  it  was  for  a  patient  for  medical  uses,  when  be  is  a 
drunkard.     Boyd  v.  Watt,  Ohio,  3  Am.  L.  T.  R.  524. 

458.  Agency  —  Insurer  —  Authority.  An  insurer  may  show  that  his 
agent's  power  to  contract  was  limited.  Ins.  Go,  v.  Skultz,  Penn.  ii.  579 ; 
82  Penn.  St.  46. 

454.  Executor — Sale  to  Testator  the  Husband  —  Sale  to  Wife.  An 
executor  cannot  show  in  an  action  against  him  for  goods  sold  to  the 
testator,  under  the  defence  that  the  wife  purchased  them  on  her  sole 
credit  as  a  merchant,  that  on  the  death  of  the  testator  she  appropriated 
the  balance  of  the  stock  to  her  own  use.  Johnson  v.  Hawkins,  Ohio,  v. 
184;  81  Ohio  St.  137. 

455.  General  Issue  —  PUUnHff's  Misconduct.  Under  the  general 
issue,  in  an  action  for  goods  delivered  by  contract,  defendant  may  show, 
to  reduce  the  amount  claimed,  damnges  suffered  from  the  misconduct  of 
plaintiff  in  supplying  the  goods.     Blessing  v.  Miller,  Penn.  xv.  288. 

456.  Promise  to  Marry  —  Corroboration  —  Statute.  The  corrobora- 
tive evidence  of  a  promise  to  marry,  as  required  by  §  2,  c  68,  82  and 
33  Vict.,  is  fulfilled  when  the  defendant  does  not  deny  the  claim:  "You 
always  promised  to  marry  me,  and  you  don't  keep  your  word."  Bessda 
V.  Sterne,  Ct.  of  Appeal,  iv.  223 ;  25  Week.  Rep.  No.  29. 


Digitized  by 


Google 


EVIDENCE. 


895 


457.  Agreed  Vabte  of  Servxcee  —  Offer  to  Anotker.  Where  there  is 
an  agreed  price  of  hiring,  it  cannot  be  shown  that  plaintiff  offered  to  do 
like  work  for  another  at  less  wages.  Solet  v.  Mintzer,  Minn.  zL  126 ; 
27  Minn.  81. 

458.  Bg  Bailee.     The  delivery  of  the  goods  stored  to  a  third  person,  V.  Conversion. 
withoat  the  aathoritj  of  the  depositor,  is  competent  evidence  of  a  conver- 
sion.    MseeU  V.  Starr,  Mich.  i.  31 ;    82  Mich.  297. 

459.  Ibid. — Denial  of  Receipt.  A  denial  of  having  received  goods 
which  have  been  stored  is  evidence  showing  conversion.     Ibid. 

460.  General  Denied  —  Title.  Under  a  general  denial  in  conversion 
plaintiff's  title  may  be  disproved.     Int.  Co,  v.  Walrath,  Wis.  ziiL  64. 

461.  Implied  Truti.  An  implied  trust  will  support  an  action  for  con- 
version ;  an  express  trust  need  not  be  proven.  Palmer  v.  Hattey,  N.  Y. 
xiii.  469 ;  87  N.  Y.  303. 

462.  Interested  Witneu  —  Ground-Rent.   In  an  action  on  a  covenant  to  VI.  Covenant, 
extinguish  a  groundrent,  the  defendant  may,  under  the  Pennsylvania 

Act  of  1869,  give  his  evidence  as  any  other  person,  and  with  like  effect. 
Prowattain  v.  TindaU,  Penn.  i.  128 ;  80  Fenn.  St.  295. 

46S.  Contract  —  Breach.     In  an  action  for  deceit  it  is  competent  to  YII.  Deceit. 
show  that  the  money  paid,  and  sought  to  be  recovered,  was  paid  upon  a 
daim  under  a  contract  and  to  that  end  the  contract  itself  is  evidence,  and 
its  breach  may  be  shown.     Richardson  v.  Gihon,  N.  U.  L  109. 

464.  Defendant's  Statements.  Statements  made  by  a  defendant  in 
deceit  to  third  persons  are  admissiUe  to  contradict  him,  and  for  no  other 
purpose.     Ibid, 

465.  False  Representation  —  Like  Machinery.  In  an  issae  of  fraud 
going  to  avoid  a  contract  of  sale,  evidence  of  mechanical  defects  in  like 
machinery  made  by  the  vendor  may  be  shown  to  prove  a  false  represen- 
tation.    HecUer  Co.  v.  Smith,  Mass.  iL  177  ;  120  Mass.  444. 

466.  Intent  —  Like  Fraud.  In  a  question  of  fraudulent  repreeen- 
taUons,  it  is  competent  to  prove  representations  made  to  other  persons,  at 
or  near  the  same  time  and  of  a  similar  character,  and  under  similar  cir- 
cumstances, on  the  question  of  fraudulent  intent  Miller  v.  Barber,  N. 
Y.  iL  666 ;  66  N.  Y.  558. 

467.  Witneu  —  Adultery  —  Inmate*  of  Brothd.     In  divorce,  evidence  VIII.  Divorce, 
of  the  defendant's  adultery,  in  a  brothel,  given  by  witnesses  who  are 

keepers  of,  or  employed  in,  such  resort,  is  admissible.     Paul  v.  Paid,  N. 
J.  zvu.  342. 

468.  Adverse  Possession  —  Of  Grantor.     Adverse  possession  in  the  IX.  Ejectment 
grantor,  who  has  given  a  warranty  deed,  cannot  be  shown,  before  there  is 

proof  of  a  change  in  the  relations  of  the  parties  to  the  land.    Jones  v. 
MUer,  U.  S.  C.  C.  iL  149. 

469.  Dividing  Line.  Where,  in  ejectment,  the  defence  was  that  the 
dividing  line  was  agreed  to  be  fixed  by  a  certain  fence,  the  defendant  is 
not  bound  to  establish  his  claim  under  this  agreement  by  a  clear  pre- 
ponderance of  evidence.     Bitter  v.  Soathoof,  111.  xii.  111. 

470.  Island  as  Part  of  the  Land.  Whether  the  land  between  the 
meander  line  and  the  shore  of  the  watercourse  is  conveyed  is  a  question 
of  fact  and  can  only  be  determined  by  taking  into  account  all  the  sur- 
rounding circumstances.  Shoemaker  v.  Hatch,  Nev.  vii.  210 ;  IS  Nev. 
261. 

471.  Attacking  Judgment  and  Sale  under  Mechanic's  lAen.  In  eject- 
ment evidence  tending  to  prove  that  a  mechanic's  lien,  under  which  the 
defendant  claimed  title,  was  invalid,  for  want  of  legal  filing,  is  competent. 
DatzOI  ▼.  Patterson,  Penn.  vii.  540 ;  6  W.  N.  C.  No.  33. 

472.  Mining  Oaimt  —  Possettion  — Act  of  May  10,  1872.  The  Act 
of  Congress  of  May  10, 1872,  §  5,  gives  no  greater  effect  to  the  record 
of  minfaig  claims  than  is  given  to  the  registration  law  of  the  state,  and  this 
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XI.  Foredoi- 
ure. 
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tice. 


XV.  Negli- 
gence. 


hM  nerer  been  held  to  exclude  proof  ol  aotnal  posaewioD,  and  of  k*  ex- 
tent as  ^'md  faeie  evidenee  of  title.  CampbiiM.  Remkin,  S.  C.  U.  S. 
viii.  461 ;  99  U.  S.  261. 

473.  In  Insane  Asylum.  In  false  imprisonment  brought  bj  a  patient 
of  an  insane  asylum  against  the  superintendent,  the  broadeat  latitude 
should  be  allowed  in  showing  the  jury  what  the  patient  said  and  did.  and 
how  she  appeared  when  there,  as  facts  bearing  on  the  question  of  her 
sanity,     ran  Devsen  v.  Ifetaeomer,  Mich.  viiL  111. 

474  Physician  showing  Condition  of  Patient  at  «md  after  Arrest.  The 
answer  of  a  physician  to  a  question  calling  for  the  condition  of  his 
patient  at  and  after  the  time  of  her  arrest,  referable  to  s«ch  arrest,  which 
discloses  facts  falling  within  bia  obeervatioD,  is  competent.  SomertiUe 
V.  Siehards,  Mich.  vii.  180. 

475.  Notice —  Publication.  The  statement  by  the  ofiicer  in  his  report 
of  sale,  that  due  publication  of  the  notice  of  sale  was  had,  will  not  aroid 
a  defect  in  the  affidavit  of  the  printer,  upon  which  the  report  rests  as 
proof.     Perrien  r.  Fetters,  Mich.  iii.  75 ;  ^5  Mich.  288. 

476.  Oifi  Inter  Vivos.  Where  a  deed  erf  gift  inter  vivos  was  made 
which  was  intended  to  operate  in  effect  as  a  bequest  charged  with  the 
debts  of  the  donor,  and  the  question  was  as  to  the  validity  of  the  deed, 
testimony  touching  the  motives,  reasons,  and  indooements  which  moved 
the  deceased  to  bestow  his  property  in  that  way  u  pertiBent  and  compe- 
tent.    Gilham  v.  French,  CcHo.  xiv.  742. 

477.  Persomd  Conduct  of  Parly  at  Former  Trial  The  conduct  of 
the  defendant  at  a  formal  trial  may  be  admigsible  as  tending  to  show  that 
the  cause  of  action  or  ground  of  defence  relied  upon  by  him  was  false 
and  dishonest.     Hastings  v.  Stetson,  Mass.  xi.  888 ;  180  Mass.  76. 

478.  Validity  of  Bond  —  Outside  Mepresenlations.  The  only  fraud 
provable  is  that  which  touches  the  execution  of  the  instrument.  Georys 
V.  Tate,  S.  C.  U.  S.  xi.  177 ;  102  U.  S.  564. 

479.  Purchaser's  Intent.  The  purchaser  of  property  from  an  insolvent 
vendor  may  testify  to  his  good  faith  in  buying.  Starin  v.  Kelly,  N.  T. 
xiv.  118. 

480.  Ibid.  —  Reasonable  Clause  to  know  —  Jury.  Reasonable  oaose  to 
know  that  a  sale  to  a  mortgagor  was  made  in  fraud  of  creditors  is  suffi- 
cient to  justify  a  jury  in  finding  that  tlie  mortgagee  knew  of  the  fraud. 
Carroll  v.  Hamsard,  Mass.  v.  595  ;  124  Mass.  120. 

481.  JoiiU  Tort-Feasor  —  Expert.  The  testimony  of  a  joint  tort-feasor 
that  he  alone  was  responsible  for  the  alleged  injury,  and  the  opinion  of 
an  expert  that  there  is  no  positive  evidence  of  malpractioe  for  the  jury, 
are  incompetent.     Hoener  v.  Roeh,  111.  iv.  173 ;  84  ID.  408. 

482.  Against  Hirer  of  Horse  —  Conversations.  In  n^Iigenoe  against 
one  hiring  a  horse  evidence  of  a  conversation  between  the  nirer  and  an- 
other as  to  the  horse's  condition  and  appearance,  if  the  conversation 
tends  to  show  that  the  hirer  exercised  doe  care,  is  competent.  Pinney  v. 
Cahill,  Mich.  xiv.  337;  48  Mich.  584. 

489.  Loss  of  Arm  —  Occupations.  In  negligence  for  the  loss  of  an 
arm  the  plaintiff  may  show  the  effect  of  the  injury  in  preventing  him 
from  following  pursuits  requiring  two  hands.  R.  R.  Co.  v.  Ormsiy,  Ya. 
4  Am.  L.  T.  R.  117. 

484.  Railroad — Crossing  Track.  The  presumption  is  that  a  traveller 
before  crossing  a  railroad  track  stops,  looks,  and  listens  for  the  eoming 
of  the  trains.     R.  R.  Co.  v.  Weber,  Penn.  2  Am.  L.  T.  R.  864. 

485.  Ibid.  —  Fire  —  Some  Engines  throwing  Sparks.  In  an  action  for 
damages  for  loss  from  fire  negligently  communicated  by  railroad  engines^ 
it  may  be  shown  that  some  of  the  engines  of  the  road  had  thrown  out 
sparks  at  this  point,  though  it  was  not  proved  that  such  engines  caused 
the  fire.    R.  R.  Co.  r.  Richardson,  S.  C.  U-  S.  8  Am.  L.  T.  B.  1S6. 
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XVI.  Probate 
of  Wills. 


XVIU.  Slan- 
der. 


XIX.  SpeciAc 
Perfomuuice. 


486.  Hid.  —  Uaffman  —  Orditumee.  The  ordinMce  reqairing  the 
\>lacing  of  a  flagman  at  a  strset-crouing  is  admissible  in  an  action  of 
negligence  to  recover  for  injuries  suffered  at  the  crossing.  McCh-ath  v. 
B.  R.  Co.  N.  T.  L  114;  63  N.  Y.  5!I2. 

487.  Title  to  Bill  of  Exckcmgt  —  Credit  entered.  Ib  negligence  the 
defendant  maj  show,  in  denying  title  to  a  draft,  that  the  plaintiff  credit- 
ing it  to  the  owner  was  merelj  a  matter  of  bookkeeping.     Merrill  v. 

Wells,  Cal.  i.  531 ;  50  Cal.  108. 

488.  Revocation  of  Will.  If  a  will  once  known  to  exist  is  not  fouud 
at  the  testator's  dead>,  its  revooatioa  will  be  presumed.  Ifewell  v.  Homer, 
Mass.  4  Am.  L.  T.  R.  88. 

489.  Undue  Influence.  Evidenoe  of  undue  influence  to  procure  the 
making  of  a  will  must  show  such  facts  as  would  operate  as  a  present  con- 
straint to  its  esecudoo.  General  bad  or  kind  treatment  ordinarily  is  not 
competent  to  show  it.     Tawney  v.  Long,  Penn.  2  Am.  L.  T.  R.  841. 

490.  Weight  of  Coal  —  Statutory  Requirement.     Where  a  statute  re>   XVII.  Sales. 
qaires  coal  sold  to  be  weighed,  the  vendor  is  not  bound  to  show  weight 

to   establish  a  pritnd  facie  case.     Goddard  v.  Rawson,  Mass.  xi.  899 ; 
130  Mass.  97. 

491.  Witness  peaking  of  Third  Person.  Words  spoken  in  the  coarse 
of  a  judicial  proceeding  bj  a  witness  not  a  party,  of  one  not  a  party, 
maliciously,  and  for  the  witness's  own  purposes,  are  privileged,  if  they  are 
part  of  the  evidence  in  the  case,  ^aman  v.  NethereKfi,  C.  P.  Civ.  iL 
547  J  1  C.  P.  Div.  540. 

492.  T^tle.  In  specific  performaooe  a  deed  of  recent  date  to  complain- 
ant, of  itself,  is  not  sufficient  proof  of  title.  Walsh  v.  Barton,  Ohio,  1 
Am.  L.  T.  E.  341. 

49S.  Assault  and  Battery —  General  Denial  —  In  MitigtUion.     In  ao-  XX.  Trespau 
tions  of  assault  and  battery  mitigating  facts  may  be  shown  under  a  plea 
of  general  denial.     Shook  v.  Peters,  "rex.  xvL  156.    Demit  v.  R'onk,  Va. 
xL  176;  83  Gratt.  418. 

494.  Ibid.  —  In  Mitigation  —  Words  of  Provocation  in  Mitigation. 
Words  of  provocation  impelling  immediate  action  may  be  proven  in  miti- 
gation of  damages  for  assault  and  battery.  Gronau  v.  Kttkuck,  Iowa, 
xiv.  307 ;  59  Iowa,  18. 

495.  Ibid.  —  Pkytieian't  Evidence.  The  attending  physioian  can 
state  that  the  symptoms  of  his  patient  might  have  resulted  from  a  severe 
blow ;  but  he  cannot  testify  that  she  had  said  to  him,  "  I  have  received 
a  blow  in  the  stomach."  Roosa  v.  Loan  Go.  Mass.  xiv.  242  ;  182  Mass. 
489. 

496.  Action  by  Executor  against  Sheriff  for  Trust  Property  taken  for 
Sxeeutor's  Dek.  In  an  action  by  an  executor  against  the  sheriff  for 
damages  for  levy  and  sale  of  the  trust  property  under  an  execution 
against  the  executor,  as  an  individual,  the  executor  is  entitled  to  show 

tbe  true  status  of  such  {m)perty  by  his  own  testimony  or  evidence  aliunde,  • 

even  though  he  has  filed  no  inventory  of  the  property  belonging  to  the 
trust  estate,  as  required  by  the  will.      Campbell  v.  Cox,  Tex.  vii.  666. 

497.  Value  —  Prices  at  Sheriff's  Sale.  In  trespass  against  a  sheriff 
the  prices  paid  at  his  sale  are  not  oondosive  of  value.  Rose  v.  Meldram, 
N.  Y.  xi.  346. 

498.  Evidence  showing  that  the  water  of  a  stream  was  rendered  unfit 
for  ordinary  uses.     See  Gladfelter  v.  WaOcer,  Md.  2  Am.  L.  T.  R.  328. 

EXECUTION. 

1.  Adjournment  —  MarskaL  A  marshal,  in  the  exercise  of  a  sound 
discretion,  may  adjourn  a  sale.  Semmes  v.  U.  S.,  S.  C.  U.  S.  i.  5  ;  91  U. 
S.  21. 

2.  Arrest — Action  for  Tort  and  Contract.     Where  a  {daintifl  fails  in 
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an  aodon  which  oombines  tort  and  contract,  an  execution  against  hb  per- 
son for  costs  will  issue.  CatUn  v.  Adirondack  Co.  N.  Y.  iz.  258 ;  2<T 
Hun,  19. 

3.  Ibid.  —  Aliat  Ca.  Sa.  —  Insolvent  Proceeding$.  An  alias  capiat 
ad  sati^fiteiendum  maj  be  issued  against  a  defendant  who,  on  his  arrest 
under  the  original  ca.  sa.,  gave  bond  to  the  sheriff,  nnder  the  Insolvent 
Debtors'  Act,  and  was  released  from  custody,  and  was  afterwards  refused 
a  discharge  under  such  act.  SUUe  t.  Blundell,  N.  J.  yi.  785  ;  11  Yroom, 
872. 

4.  Mid.  —  Discharge  —  Application  for  Discharge  in  Bankruptcy.  An 
application  for  discharge  as  a  bankrupt  shows  no  unlawful  disposition  of 
the  property  of  an  imprisoned  debtor.  In  re  Fowler,  N.  Y.  ix.  625 ;  8 
Daly,  548. 

5.  Bid.  —  Fait*  Representations.  Fraudulent  representation  of  the 
solvency  of  a  third  person  will  not  bar  the  discharge  of  an  imprisoned 
debtor.    Ibid. 

6.  Ibid.  — "Ill  Health."  The  condition  of  ill  health  contemplated  to 
justify  a  discharge  from  custody  under  an  execution  against  the  person 
is  "  something  in  the  nature  of  a  slow  wasting  of  the  body,  a  steady  dim- 
inution of  the  vital  forces,  tending,  unless  arrested  by  sunlight,  open 
air,  proper  exercise,  and  the  enjoyment  of  freedom,  to  a  complete  de- 
struction of  the  constitution,  and,  as  a  not  remote  consequence,  death." 
Moore  v.  MeMzhon,  N.  Y.  ix.  251 ;  20  Hun,  44. 

7.  Ibid.  —  Judgment  Debtor  —  Inquiry  of  Bail  of  whereabouts  of 
Debtor.  A  sheriff  having  an  execution  agsunst  the  body  of  a  judgment 
debtor  (assuming  that  a  legal  duty  to  the  bul  in  the  action  is  cast  upon 
him  to  exercise  some  diligence  to  effect  the  arrest)  is  not  bound  to  make 
inquiries  of  the  bail  as  to  the  whereabouts  of  the  debtor.  Koeh  v.  Obofe, 
Mich.  ix.  515. 

8.  Ibid.  —  Surrender  —  Beecution  —  Limit.  Where  a  defendant  in 
execution  is  surrendered  by  his  bail,  and  by  statute  is  to  be  discharged 
unless  taken  in  execution  after  a  certain  time,  he  cannot  be  re-arrested 
upon  the  judgment,  after  that  Ume  has  elapsed.  Barnes  v.  ViaO,  U.  S. 
C.  C.  xii.  5. 

9.  Attachment  Execution  —  Foreign  Corporation  <u  Garnishee  —  Do- 
ing Business  in  State.  A  foreign  corporation  qualified  to  do  business 
in  Pennsylvania,  by  having  complied  with  the  statutory  requisites,  may 
be  made  a  garnishee  in  an  execution  attachment  Bmr  v.  Best,  Penn. 
xi.  684 

10.  Attest  —  ^  Sheriff.  The  attestation  of  an  execution  may  be  made 
by  the  sheriff.     People  v.  Afanuf.  Co.  III.  xii.  460. 

1 1.  Demand  —  Bg  Assignee  of  Judgment.  In  the  absence  of  a  demand 
by  the  clerk  of  evidence  of  title,  the  oral  application  of  assignee  of  a 
judgment  for  an  execution  u  sufficient     Steele  v.  Thompson,  Ala.  Ix.  74. 

•  12.  Ibid. —  Oral  or  Written  Application.     Application  to  the  clerk  of 

a  court  to  issue  execution,  if  oral,  is  sufficient,  unless  the  derk  demands  a 
written  application.     Ibid. 

13.  On  Foreign  Judgment.  The  remedy  of  the  holder  of  a  foreign 
judgment  is  to  sue  upon  it  as  an  evidence  of  debt ;  execution  upon  it  will 
not  issue.      Turleg  v.  Dreyfus,  La.  xvii.  747. 

14.  Levy  —  Bankruptcy —  Sale,  A  levy  made  upon  a  stock  of  goods 
creates  a  lien  thereon,  and  it  is  the  duty  of  the  sheriff  to  sell  the  goods 
and  satisfy  the  execution,  notwithstanding  the  debtor  has  gone  into  bank- 
ruptey  after  the  levy  and  before  the  sale.     Besor  v.  Pace,  Ky.  xL  870. 

16.  Ibid.  — Seizing  Building  as  Personal  Property  —  Justification  by 
Writ.  An  officer  is  justified  by  his  writ  in  taking  possession  of  a  build- 
ing described  therein  as  personal  property,  though,  in  fact,  it  may  not 
have  that  character.    Sample  v.  BroadweU,  IlL  vL  428 ;  87  111.  617. 
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16.  Md.— OhcMel  Mortgage—  Sale —  Separate  Articles.  Where 
mortgaged  goods  are  levied  on  under  an  execation  against  the  mortgagor, 
it  is  not  illegal,  when  necessary,  to  talce  possession  of  distinct  articles 
separately,  bnt  this  will  not  justify  selling  them  separately.  Harvey  v. 
McAdamt,  Mich.  L  45  ;  32  Mich.  412. 

17.  Ibid.  —  EquitahU  Claim.  Such  claim  for  damages  is  not  subject  to 
levy  on  execution.    Stromberg  v.  Lindberg,  Minn.  viii.  18  ;  45  Minn.  513. 

18.  Ibid. —  Failure  to  Sell —  Claim  Affidavit  and  Bond —  Georgia. 
See  Charles  v.  Fbiter,  6a.  iL  285 ;  56  6a.  612. 

19.  Ibid,  —  Federal  JSxeculian  —  Sale.  Where  personal  property  was 
exposed  for  sale  under  an  execution  from  the  circuit  court  of  the  United 
States,  in  lots,  levies  made  thereon  by  the  sheriff,  immediately  after  each 
lot  was  bid  off,  nnder  an  execution  from  a  state  court  against  a  third 
person,  were  invalid.     Brovm  v.  Warren,  6a.  iii.  21 ;  57  6a.  214. 

20.  Ibid.  —  Groteing  Grain.  6rowing  grain  is  personal  property, 
and  may  be  levied  upon  apart  from  the  land.  Heishey  v.  Metzgar,  Penn. 
ix.  884. 

21.  Ibid,  —  Exemption  —  Ptirehaser  of  Land.  Under  a  levy  apon 
real  and  personal  property  an  election  to  take,  as  the  exemption,  growing 
grain,  operates  to  effect  a  severance,  and  the  grain  will  not  ptiss  to  the 
purchaser  of  the  land  at  sheriff's  sale.     Ibid. 

22.  Ibid.  —  Heavy  Machinery  —  Severance.  Where  machinery  is 
ponderous,  and  incapable  of  mannal  delivery  without  a  severance  from 
the  soil,  it  is  not  necessary  to  the  validity  of  a  levy  upon  it  that  it  should 
be  severed.     Steers  v.  Daniel,  U.  S.  C.  C.  xi.  257. 

23.  Ibid.  —  Homesteadi  The  homestead  mast  be  set  out  before  the 
residue  of  the  premises  can  be  set  off  on  execution.  Fairbanks  v.  Dev- 
ereaux,  Vt.  ii.  886 ;  48  Vt.  560, 

24.  Ibid.  —  Identification  —  Seizure.  A  levy  most  identify  the  prop- 
erty ;  and  there  must  be  an  assertion  of  control  over  it.  Quackenbush 
V.  Henry,  Mich.  ix.  120;  42  Mich.  75.  Carlisle  v.  Wathen,  Ky.  x.  494; 
78  Ky.  365.     See  Dean  v.  Campbell,  N.  Y.  x.  785  ;  19  Hun,  534. 

25.  Ibid,  —  In  Custodia  Legis  —  Possession  of  General  Assignee. 
Property  in  the  hands  of  a  general  assignee  is  in  custodia  legis,  and  a 
levy  thereon  is  void.     Legierse  v.  Pierce,  Tex.  xvii.  477. 

26.  Ibid,  —  Surety  —  Levy  on  Property  of  Principal.  The  statute 
providing  for  the  levy  and  saJe  of  a  principal's  property  before  resorting 
to  the  property  of  the  surety  does  not  apply  where  the  principal's  prop- 
erty is  in  the  custody  of  a  court,  as,  for  instance,  in  the  hands  of  a  re- 
ceiver.   Knod«  V.  lixlbridge,  Ind.  xii.  300 ;  73  Ind.  54. 

27.  Ibid,  —  Irregularity.  The  issue  of  a  joftinV*  execution  instead  of 
a  venditioni  exponas  is  an  irregularity  only,  and  does  not  render  the  levy 
and  sale  made  under  it  void.  Kerr  v.  South  Park  Commissioners,  U.  S. 
C  C.  vL  548. 

28.  Ibid  —  Collateral  Attack.  Mere  irregularities  in  a  levy  will  not 
render  an  execution  void  when  sought  to  be  impeached  in  a  collateral 
proceeding.     Fitch  v.  Boyer,  Tex.  viii.  185  ;  51  Tex.  336. 

29.  Ibid.  —  Oh  Land  —  Sufficiency  — Certainty  —  Sale.  The  suffi- 
ciency of  a  levy  on  land  as  to  certainty,  if  not  made  until  after  the  sale, 
is  one  of  fact.      Williams  v.  ffart,  6a.  z.  74 ;  65  68.  201. 

80.  Ibid.  —  Liability  of  Officer.  An  officer  having  civil  process  in  his 
bands,  regular  on  its  face  and  in  due  form,  is  not  bound  to  look  behind 
his  writ,  but  may  safely  obey  it,  notwithstanding  bis  knowledge  of  facts 
which  may  be  supposed  to  invalidate  it.  T^emly  v.  Frazier,  Tex.  zv. 
228 ;  57  Tex.  487. 

31.  Ibid. —  Officer  attacking  Sale  as  Fraudulent —  Valid  Judgment. 
Where  an  officer  proceeding  under  an  execution  seeks  to  attack  a  sale 
made  by  the  debtor  as  fraadulent,  or  to  justify  his  levy  on  the  same 
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pwxvAs,  he  most  prove  a  valid  judgment  as  well  as  a  valid  execataon. 
BMtty.  Lofitu,  Wis.  ix.  456  ;  48  Wis.  871. 

32.  Jbid.  —  Against  Partner  —  Firm  Property.  An  officer,  nnder  an 
execution  agaioBt  member  of  a  firm,  at  the  most  can  onlj  seize  the  inter- 
est of  the  partner,  subject  to  all  partnership  debts,  and  to  a  final  account- 
ing. Barrett  v.  McKenti*,  Minn.  ir.  572 ;  24  Minn.  20.  Hatchinson  v. 
Duboit,  Mich.  xi.  227;  45  Mich.  143. 

38.  Jbid.  —  Payment  Jy  Vendee  —  Enlarging  ItUeretl.  Payment  of 
purchase-money  by  a  vendee  after  levy  and  sale  has  no  retroactive  opera- 
tion, and  does  not  enlarge  the  interest  which  the  sheriff  had  authority  to 
sell.     Shato  v.  lAndsey,  Ala.  vi.  327 ;  60  Ala.  344. 

34.  Ibid.  —  Pention  Money.  Under  §  4747,  U.  S.  Rev.  Stat.,  money 
received  by  a  pensioner  of  the  United  States  in  payment  of  his  pension, 
and  remaining  in  his  possession,  cannot  be  seized  on  process  against  him 
for  debt.     Fohehow  v.  Werner,  Wis.  xi.  280. 

35.  Ibid.  —  "  Perfect  Equity."  A  "  perfect  equity  "  which  the  statutes 
subject  to  levy  and  sale  is  one  arising  where  the  vendee  has  paid  the  pur- 
chase-money.    Shav  V.  Lind$ey.  Ala.  vi.  827 ;  60  Ala.  844. 

36.  Ibid.  —  Return  Day  — Sale.  A  sheriff  who  commences  the  execu- 
tion of  his  writ  by  a  levy  before  the  return  day  may  complete  it  by  a  sale 
after  such  day.     Barrett  v.  McKemie,  Minn.  iv.  572  ;  24  Minn.  20. 

37.  Ibid.  —  As  Security  —  Opening  Default.  The  office  of  an  execu- 
tion allowed  to  stand  as  security  upon  opening  a  default  is  that  of  a 
warrant  of  attachment  to  hold  the  personal  property.  Barman  v.  A/iller, 
Minn.  iv.  411  ;  23  Minn.  458. 

88.  Ibid.—  On  Stock  —  Secretary  —  <'  Clerk."  The  secretary  of  a 
corporation  is  a  "  clerk,"  within  the  meaning  of  a  statute  whidi  directs 
that  an  execution  shall  be  left  with  a  "  clerk  "  of  a  corporation  to  effect 
a  levy  upon  the  share  of  a  judgment  debtor.  People  v.  Manuf.  Co.  111. 
xil.  460. 

39.  Ibid.  —  Subsequent  Levy  —  On  Land  at  Bottom  of  Stream  —  Levy 
on  Dam  and  Water-Powrr.  A  levy  may  be  made  on  land  at  the  bottom 
of  a  stream  subsequently  to  a  levy  on  n  dam  and  water-power,  to  which 
a  claim  was  interposed.     Manuf.  Co.  v.  Van  Leonard,  Ga.  xiii.  553. 

40.  Ibid.  —  Agreement  to  Surrender  —  Levy  indorsed.  An  agreement 
to  surrender  pei-sonal  property  and  a  levy  indorsed  upon  the  writ  is  a 
sufficient  levy.     Carlisle  v,  Wathen,  Ky.  x.  494 ;  78  Ky.  865. 

41.  Ibid.  —  Validity — Levy  not  returned — Mesne  Procets.  Where 
an  execution  is  levied  upon  chattels  and  is  not  returned,  the  levy  is  not 
invalidated.  It  is  otherwise  with  mesne  process,  which  must  be  returned 
to  suiitain  the  legality  of  the  proceedings  had  under  it.  Praa  v.  Pond, 
Conn.  viii.  139;  45  Conn.  386. 

42.  Lien  —  Choeet  in  Action  not  levied  on  —  Death  of  Debtor.  The 
lien  of  an  execution  upon  the  insolvent  debtor's  choses  in  action,  under 
cc  187  and  188  (Code,  1849),  notwithstanding  that  no  levy  has  been 
made  upon  them  in  the  lifetime  of  the  judgment  debtor,  continues  to  be 
as  valid  and  binding  after  the  debtor's  death  as  before  it.  Trevittian'e 
Bx're  V.  Guerrant's  Ex'rs,  Va.  vii.  668  ;  31  Gratt.  525. 

43.  Ibid.  —  Direction  to  hold  Execution.  Where  execution  is -issued 
to  the  sheriff  with  direction  not  to  make  any  levy  till  further  orders,  no 
lien  is  acquired  by  such  execution  upon  the  property  of  the  judgment 
debtor.     Smith  v.  Firroin,  N.  Y.  viii.  658  ;  77  N.  Y.  466. 

44.  Ibid.  —  Fi.  Fa.,  Expiration  of,  on  return  of  Writ  tmexeeuted.  The 
lien  of  a  fi.  fa.  on  personalty,  without  a  levy,  cannot  exist  beyond  the 
return  day.     Sturgii's  Appeal,  Penn.  vi.  249  ;  86  Penn.  St.  413. 

45.  Ibid.  —  General  Asv'gnment  —  Atsignes  to  SeU  after  Fi.  Fa. 
iuued  —  Agreement  to  let  Assignee  sell  and  account  to  Sheriff.  An  agree- 
ment by  execution  creditors  with  the  sheriff  to  let  an  assignee,  appointed 
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idler  Ji.  fa.  issaed  and  levy  made,  sell  the  debtor's  property,  in  onler  that 
a  better  price  may  be  obtained,  and  account  to  the  sheriff  for  the  proceeds, 
mil  not,  in  the  absence  of  fraud,  or  proof  that  the  executions  were 
issued  merely  for  the  purpose  of  lien  or  for  delay,  make  void  the  lien  of 
the  execution  creditors  and  admit  all  other  creditors  to  a  pro  rata  dis- 
tribution.    Kent's  Appeal,  Penn.  vii.  91  j  6  W.  N.  C.  No.  19. 

46.  3id.  —  Judgments  —  Distribution.  The  judgments  of  lien  claim- 
ants, for  the  purpose  of  the  distribution  of  the  fund  arising  from  a  sale 
of  the  premises,  are  to  be  taken  as  conclusive  evidence  of  the  amounts 
due  to  them,  and  of  their  right  to  share  iu  the  proceeds  of  the  sale.  HaU 
v.  Spaidding,  N.  J.  vi.  404. 

47.  Ibid. — First  Delivery.  The  lien  of  a  prior  judgment,  acquired 
under  the  statute,  will  be  supplanted  by  the  lien  of  a  junior  judgment  on 
which  execution  has  been  delivered  to  the  sheriff  and  levied  before  the 
delivery  and  levy  of  an  execution  sued  out  on  the  prior  judgment.  Bo- 
g«rt  V.  Lydecker,  N.  J.  zvii.  436. 

48.  Ibid.  —  Lands  of  Iniestate.  The  lien  of  a  judgment  upon  the  lands 
of  the  intestate,  obtained  in  his  lifetime,  is  not  discliarged  until  the  lands 
are  fully  administered  by  actual  sale.  GarUon  v.  Davant,  6a.  iii.  592 ; 
58  Ga.  451. 

49.  Ibid.  —  Writ  issued  by  Junior  Creditm Right  of  Senior  Judg- 
ment Creditor  to  Fund.  Money  raised  by  sale  of  the  debtor's  laud  under 
execution  must  be  applied  to  that  execution  (and  others  in  his  hands),  in 
preference  to  the  claim  of  a  prior  judgment  creditor.  Worsley  v.  Bryan, 
N.  C.  XV.  846 ;  86  N.  C.  343. 

50.  Ibid.  —  Notice  of  Equities  at  Sale.  The  rights  of  a  purchaser  of 
land  at  an  execution  sale  relate  back  to,  and  derive  their  force  from,  the 
judgment  lien ;  and  as  to  him  notice  at  the  sale  of  an  equity  is  imma- 
terial.    Wcdlace  v.  Campbell,  Tex.  xii.  125  ;  64  Tex.  87. 

51.  Reversal  of  Judgment — liability  for  Sale  under  Writ.  The 
plaintiff  in  an  execution  is  not  liable  in  trespass  for  the  sale  of  goods 
seized  under  execution,  where  the  judgment  is  reversed  subsequent  to  the 
sale.     Field  v.  Anderson,  111.  xiv.  490  ;  103  III.  403. 

52.  Ibid. —  Money  Paid.  Where  the  judgment  which  supported  the 
execution  has  been  reversed  and  on  a  retrial  a  final  judgment  is  entered 
for  the  defendant  in  the  execution,  the  money  paid  on  execution  can  be 
recovered  from  the  plaintiff.  Ins.  Co.  v.  Heath,  Penn.  xi.  137  ;  95  Penn. 
St.  332. 

53.  Ibid.  —  Original  Possession  remaining  pending  Appeal —  Tenant 
at  Win  Where  the  plaintiff  in  execution  elects  to  have  real  property 
in  the  possession  of  the  defendant  sold,  pending  an  appeal,  the  possessor 
becomes  a  tenant  at  will,  being  in  possession  with  the  assent  of  the 
owner ;  the  right  of  redemption  being  forfeited  by  the  appeaL  Munson 
V.  Phunmer,  Iowa,  xiv.  558  ;  58  Iowa,  736. 

54.  Sale  —  Advertisement  —  Time.  It  is  not  sufficient  that  a  sheriff's 
advertisement  of  a  sale  is  once  a  week  for  four  successive  weeks,  if  twenty- 
eight  days  do  not  elapse  between  the  first  advertisement  and  the  sale. 
The  advertisement  must  be  weekly  for  twenty-eight  days.  Boyd  v.  Mo 
Farlin,  Ga.  iii.  627  ;  58  Ga.  208. 

56.  Jbid.  —  Material  Change.  The  advertisement  of  a  sale  for  July 
18,  1870,  first  made  July  8,  1870,  is  not  invalidated  by  the  change  of 
the  date  of  ownership  in  a  subsequent  publication.  Barrows  v.  Rubber 
Go.  R  I.  vi.  700 ;  12  E.  I.  173. 

56.  Ibid.  —  In  Bulk.  Under  a  statute  requiring  property  taken  in 
execution  lo  be  sold  in  such  quantities  as  may  be  necessary  to  satisfy 
the  execution  and  costs,  the  property  may  be  sold  in  bulk  when  it  is 
evident  that  it  will  not  sell  for  more  than  the  judgment  debt  and  costs. 
White  V.  Crow.  S.  C.  U.  S.  xvii.  821. 
26 
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57.  Ibid.  —  FaUvre  to  Sell —  Validity  of  Judgment.  The  levying 
officer  caunot  go  behind  the  judgment  to  excuse  his  deliuqueucy  in  sell- 
ing.    CharUt  t.  Foster,  Ga.  iL  285 ;  56  Ga.  618. 

58.  Ibid.  —  Priority  ~~  To  p<tjf  Debit,  Under  the  Code  there  is  no 
priority  in  the  sale  of  property  for  the  payment  of  debts,  real  and  per- 
sonal.    In  re  Montgomery,  Cal.  zir.  288. 

59.  Ibid.  —  Severance,  The  test  of  whether  growing  grain  passes  on 
a  judicial  sale  of  the  land  is  whether  there  has  or  has  not  been  a  sever- 
ance, actual  or  constructive,  of  the  grain  from  the  land.  Mnthey  v. 
Melzgar,  Penu.  ix.  384. 

60.  Ibid.  —  "  Subject  to  Homestead  "  —  Purehtuer.  Where  land  is 
sold  at  execution  sale  "  subject  to  homestead,"  the  purchaser  takes  it 
with  the  incumbrance.      Wyehe  v.  Wi/che,  N.  C.  xiiL  608. 

61.  Second  Execution —  For  Interest.  A  second  execution  will  not 
issue  for  interest.     Todd  v.  B<achford,  N.  Y.  xiiL  66 ;  86  N.  Y.  617. 

62.  Surety.  Alias  ea.  so,  may  be  sued  out  at  the  instance  of  the 
surety  on  the  insolvent  bond,  who,  after  forfeiture  of  the  bond,  has  paid 
the  plaintiff  and  taken  an  assignment  of  the  judgment.  Sttxte  v.  BIuh- 
dell,  N.  J.  vi.  785  ;  11  Vroom,  372. 

63.  Title  —  Advertisement  —  Levy  and  Sale  on  Sunday.  The  adver- 
tisement of  a  sale  under  a  tax  execution  on  Sunday  is  illegal,  and  a  sale 
made  thereonder  conveys  no  title.     Sawyer  v.  Cargile,  Q*.  xvii.  681. 

64.  Ibid.  —  Several  Writs —  One  Valid.  Where  property  is  sold  by 
virtue  of  several  executions,  the  purchaser  will  take  title  if  one  of  them 
be  valid,  the  others  being  void.     Deakins  v.  Bex,  Md.  xvii.  173. 

65.  Validity  —  Premature  Issue  —  Irregularity  cured.  An  execution 
is  not  void  because  it  issues  prematurely.  Davison  v.  Daniel,  U.  S.  C. 
C.  vii.  457. 

66.  Venditioni  Exponas  —  Fi.  fa.  issued.  At  common  law  the  ven- 
ditioni exponas  always  issued  to  the  sherifE  who  bad  the  fieri  facias, 
although  he  had  gone  out  of  office,  and  such  is  still  the  practice  in  thu 
state.     Deakins  v.  Hex,  Md.  xvii.  173. 

BXSCUTOBS  AND  ADMINISTRATORS. 

I.  Gbneballt.  vii.  Fobbiok  Admihistratioii. 

II.  Lettebs.  VUL  Distribution  and  Patmbnts. 
ni.  Assets.  IX.  Removal  and  Discharoe. 

IV.  Debts.  X.  Oblioatiohs    of    Repsesekta- 

V.  Power  of  Sals.  tivbs. 

VI.  AccouvTiso.  XI.  Statute  of  Lixitatioks. 

I.  Generally.  1.  Administration  —  l^Mm  Estate  of  Living  Person  supposed  to  be 

Dead.  Administration  upon  the  estate  of  a  living  person,  supposed  to  be 
dead,  is  void,  and  he  may  move  court  granting  the  administration  to 
annul  all  proceedings  in  the  premises.  Stephenson  v.  Superior  Court, 
Cal.  XV.  140 ;  62  Cal.  60. 

2.  Ibid.  —  Distinct  Administrations  on  Parts  of  Satne  Estate.  The 
English  system  of  distinct  administration  of  different  parts  of  the  same 
estate  does  not  obtain  in  Pennsylvania.  Brubaker's  Appeal,  Penn.  xii. 
121;  98  Penn.  St.  21. 

3.  Administrator  —  Sale  of  Lands  —  Vcdid  Deed.  The  deed  of  an 
administrator  of  lands  ordered  to  be  sold  is  not  valid  until  the  report 
is  made  that  the  consideration  is  paid,  and  a  conveyance  is  directed.  La»- 
ford  V.  Dunklin,  Ala.  xv.  527. 

4.  Administrator  c.  t.  a.  —  Powers.  An  administrator  with  a  wiU  an- 
nexed  succeeds  to  all  the  ordinary  powers  of  an  executor.  Pratt  v.  Stew- 
art, Conn.  XV.  205 ;  49  Conn.  339. 

5.  Ibid.  —  Special  Powers  of  Executor.  Where  the  will  expressly 
constitutes  tlic  executor  a  trustee  for  some  .special  purpose,  or  vests  in 
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him  a  diaeretionaiy  power  ia  reference  to  Bome  matter  oatside  of  the 
ordioary  powers  and  duties  of  an  executor,  or  charges  him  with  some  duty 
indicating  a  special  confidence  reposed  in  him,  such  duty  or  power  does 
not,  in  general,  paas  to  an  admiuiutrator.     IHd. 

6.  AdminiitratoriL  b.  n. — To  makt  Deed.  An  administrator  de  bonit 
non  cannot  be  {^pointed  for  the  sole  purpose  of  making  a  deed  which  his 
predecessor  had  neglected  to  make,  lionff  v.  Mining  Co.  Mo.  ix.  51 ; 
68  Mo.  422. 

7.  Conveyanoe  b]f  One  of  Joint  TVuMeee.  One  of  two  joint  trustees 
cannot,  without  the  assent  of  his  co-trustee,  convey  or  pledge  the  trust 
property ;  and  a  person  taking  such  conveyance  or  pledge,  with  notice  of 
the  trust,  acquires  no  title  to  the  property  as  against  the  trustees.  Ham 
Y.  Ham,  N.  U.  vii.  22. 

8.  Cott$  —  Adminittration  —  Probate  of  Will.  The  costs  of  an  action 
for  administration  will  have  priority  over  the  costs  of  obtaining  the  pro- 
bate of  the  will.  In  re  Mayhew,  Soviet  v.  Mayhev,  Ct.  of  Appeal,  iv. 
641 ;  25  Week.  Rep.  33. 

9.  Creditor  of  ffeir  —  Special  Mortgage.  A  creditor  of  the  heir  of 
an  estate,  to  whom  the  latter  had  granted  a  special  mortgage  upon  the 
property  thereof,  cannot  proceed  via  exeotUiva,  and  have  that  property 
seized  and  sold,  while  the  succession,  of  which  it  forms  part,  is  still  under 
administration,  so  as  to  strip  the  administrator  of  the  possession  necessary 
for  a  liquidation  of  the  affairs  of  the  estate.  Vreyfut  v.  £ichard$on,  La. 
ziL726:  33  La.  An.  602. 

10.  Executor  —  Power  before  Probate.  What  an  executor  may  do  be- 
fore probate.     See  Hathom  v.  Eaton,  Maine,  x.  365. 

11.  Executors  at  Trutteet.  Executors  have  the  powers  and  are  sub- 
ject to  the  liabilities  of  trustees  as  to  all  matters  confided  to  them  and  not 
embraced  in  the  general  administration  and  settlement  of  the  estate. 
Ham  v.  Ham,  N.  U.  vii.  22. 

12.  Executrix  de  ton  tort  —  Attttmptit.  A  statute  provided  that 
**  every  original  writ  issued  against  a  female  founded  on  a  contract  shall 
be  a  writ  of  summons."  A  writ  in  assumpsit  was  served  on  an  executrix 
de  ton  tort  by  attaching  her  personalty.  Held,  that  the  service  was  illegal. 
MartiH  V.  Hand,  R.  I.  i.  478. 

13.  Joint  Adminittration.  Joint  administration  of  a  decedent's  estate 
involves  joint  liability,  and  no  one  can  be  compelled  to  assume  such  re- 
sponsibility.    BrttbaJcer't  Appeal,  Penn.  xii.  121  ;  98  Penn.  St.  21. 

14.  PiMie  Adminittrator  —  Hit  Pototrt  after  Term  expired.  A  pub- 
lic administrator  has  authority,  after  the  expiration  of  his  term  of  office, 
to  petition  for,  make  sale,  and  receive  the  purchase-money  therefor,  of 
real  estate  belonging  to  an  estate  of  which  he  had  been  appointed  ndmiii- 
istrator  during  his  term.     AveUne't  Ett.  Cal.  vii.  104;  53  Cal.  259. 

15.  Tombttone — Application  of  Widow  or  Heirt.  Where  an  executor 
unreasonably  refuses  to  make  application  to  the  court  for  an  allowance 
for  a  gravestone,  tombstone,  or  monument,  the  widow  or  heirs  may  ap- 
ply.     Orapo  V.  Armitrong,  Iowa,  xviL  75. 

1 6.  Trantferring  Stock  —  Power  of  Executor  —  Notice.  When  certi- 
ficates of  stock  in  the  name  of  an  executor  are  offered  for  sale,  the  pur- 
chaser is  not  aSected  with  notice  of  any  fraud  or  misconduct  of  the  repre- 
sen^ive  by  the  mere  fact  that  the  certificates  are  in  the  executor's 
name.     Wood't  Appeal,  Penn.  x.  125. 

17.  Widow —  Heir — Repretentative.  A  widow  is  neither  an  heir  nor 
a  legal  representative  of  her  husband.    Bamett  y.  Powert,  Mich.  viiL  18. 

18.  Action  —  £iy  Adminittrator.     Letters  of  administradon  are  con-  n.  Lettcis. 
elusive  of  the  right  of  the  administrator  to  sue.    Leonard  v.  NamgaUon 

Co.  N.  T.  xi.  505  ;  84  N.  Y.  48. 

19.  Auxiliary  Adminittration  —  No  Foreign  Adminittrator.    Auxil- 
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iary  adnainistration  may  be  granted,  although  no  administrator  has  been 
appointed  in  the  place  of  the  domicil  of  the  deceased.  Wood  v.  Mathewt, 
Mo.  xiL  211. 

20.  CoUcUeral  Attack  —  Application.  Letters  of  administration  can- 
not be  attaclced  collaterally  on  the  ground  that  they  were  issued  on  the 
application  of  one  not  interested  in  the  estate.  Peck  v.  Strong,  Minn. 
iz.  242 ;  26  Minn.  303. 

21.  IbieL  —  Issuance  to  Alien.  Letters  testamentary  cannot  be  at- 
tacked collaterally  on  the  grouud  that  the  letters  could  not  be  issued  to 
an  alien.     Bemey  v.  Drexel,  U.  S.  C.  C.  xiv.  7. 

22.  Bffect  of  Grant  to  One  or  Others  of  Same  Class.  When  admin- 
istration is  once  granted  to  any  of  the  next  of  kin  of  the  decedent,  an- 
other even  in  the  same  degree  has,  during  the  life  of  the  administrator, 
no  right  to  a  similar  grant.  Brabaker's  Appeal,  Penn.  xii.  121 ;  98  Penn. 
St.  21. 

23.  Next  of  Kin  —  Married  Woman.  Where  the  distributees  and 
next  of  kin  are  married  women,  incapable  of  adminbteiing  upon  an 
estate,  their  petition  for  the  appointment  of  a  legally  competent  person 
is  of  no  legal  consequence.     Morgan's  JEst.  Cal.  vii.  104  ;  58  Cal.  243. 

24.  Non-resident  —  foreign  Sureties.  Where  a  non-resident  entitled 
to  take  out  letters  of  administration  gave  a  power  of  attorney  to  another 
non-resident  who  was  unable  to  obtain  the  necessary  sureties  in  England, 
letters  were  issued,  and  sureties  residing  in  Paris  accepted,  it  being  shown 
that  the  bond  would  be  enforced  by  the  French  tribunals.  Goods  of  Her- 
nandez, Prob.  Div.  viii.  192 ;  40  L.  T.  R.  N.  S.  366. 

25.  Preference  to  Feme  Sole —  Rev.  Stat.  —  Act  of  1867.  The  pro- 
vision of  the  Revised  Statutes  giving  a  preference  to  a  feme  sole  in  grant- 
ing letters  of  administration  was  not  repealed  by  c  782,  LL.  1867.  In 
re  Ourser,  N.  Y.  xiv.  407. 

26.  Renunciation  —  Assets  taken.  An  executor  who  has  intermeddled 
with  the  assets  will  be  compelled  to  prove  the  will  and  take  probate 
thereof,  though  he  has  filed  a  renunciation  as  executor.  Ledundge  v. 
Lynch.  Ct.  of  Probate,  iv.  253;   11  Ir.  L.  T.  R.  81. 

27.  Revoking  Letters  —  Non-Resident  Decedent —  Widow  coming  into 
StcUe.  The  register  of  wills  has  no  power  to  vacate  letters  of  adminis- 
tration upon  the  estate  of  a  non-resident,  at  the  request  of  the  next  of 
kin,  in  favor  of  the  widow  who  has  since  become  a  resident.  Sharpens 
Appeal,  Penn.  vi.  589  ;  6  W.  N.  C.  No.  4. 

28.  Security  — Non-Resident  of  Cour*fy  —  Power  of  Orphans'  Court  to 
require.  The  orphans'  court  has  no  rigtit  to  make  the  issuing  of  letters 
testamentary  dependent  upon  the  entering  of  security  by  the  executor, 
although  he  is  a  non-resident  of  the  county,  and  pecuniarily  irresponsible, 
and  there  is  evidence  that  he  is  an  nniit  person.  Harberger's  Appeal, 
Penn.  xii.  418  ;  98  Penn.  St.  29. 

29.  Snd.  —Non-resident  of  State.  Security  can  be  required  from  an 
executor  only  when  he  is  a  non-resident  of  the  state.     Ibid. 

30.  To  Sheriff — County  AdminittnUor.  A  grant  of  letters  of  admin- 
istration to  the  sheriff,  when  there  is  a  general  county  administrator,  is 
voidable  only,  and  not  void.     Lanford  v.  DunkUn,  Ala.  xv.  527. 

81.  Sole  Creditor  —  No  Claimant.  B.  who  paid  the  funeral  exftenses 
of  A.,  who  left  neither  wife,  heirs,  nor  next  of  kin,  was  entitled  to  letters 
of  administration,  there  being  no  other  creditor.  Lenlt  t.  Pikrt,  Md. 
xvi.  300. 

32.  Sole  Executrix  and  Universal  Legatee  deceased — Next  of  Kin 
Aliroad —  Guardians  of  those  next  entitled.  Where  the  sole  executrix 
and  universal  legatee  had  died  in  the  testator's  lifetime,  and  the  next  of 
kin  was  abroad,  letters  of  administration,  with  the  will  annexed,  will 
be  granted  to  guardians  of  the  persons  next  entitled  in  distribution. 
Goods  of  See,  Prob.  Div.  viii.  224;  40  L.  T.  B.  N.  S.  658. 
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33.  Vacating  Letters  —  Adverts  Intere^  of  Adminittrator.  Letters 
of  admioistraUon  will  be  vacated  where  the  interests  of  the  administrator 
are  in  serious  conflict  with  those  of  the  estate  or  the  distributees.  Kell- 
berg't  Appeal,  Peuu.  vi.  154. 

34.  Adminittrator  d.  b.  n.  —  Action  offaimt  Predecettor  for  Money.   III.  Assets. 
An  administrator  de  bonis  non  cannot  maintain  an  action  against  his  pred- 
ecessor for  proceeds  of  the  estate  converted  into  money,  unless  it  were 

kept  apart,  and  capable  of  identification.  He  can  only  recover  such  of 
the  estate  as  remains  in  specie.  Warfield  v.  Brandos  Adnir,  Ky.  iv.  412  ; 
13  Bush,  485. 

35.  Attachment.  Funds  in  the  hands  of  an  executor  or  administrator 
cannot  be  attached.     Norton  v.  Haydon,  Nev.  xvii.  407. 

36.  Debt  of  Mceeutor  to  Estate  —  Assets.  A  debt  dne  by  an  executor 
to  the  estate  is  assets  in  his  hands,  and  he  is  liable  as  if  the  debt  was  so 
much  money  in  his  hands.    Lambrecht  v.  State,  Md.  xii.  749 ;  57  Md.  240. 

87.  JSqmtaUe  Conversion — Personal  Representatives  or  Heirs.  Where 
the  interest  of  the  grantor  in  lands  conveyed  to  secure  a  debt  was  con- 
verted into  a  claim  for  money,  and  on  his  death,  he  not  having  paid  the 
debt,  elected  to  take  the  lands,  the  personal  representative  is  the  proper 
party  to  enforce  the  trust,  not  the  heir.  Craig  T.  Jennings,  Ohio,  v.  25 ; 
31  Ohio  St.  24. 

38.  Executor  de  son  tort  — Releate  of  Surviving  Partner's  Debt.  An 
agreement  by  an  executor  de  son  tort  with  the  decedent's  surviving  part- 
ner that  the  latter  may  retain  a  portion  of  the  firm  property  in  lieu  of  the 
debt  owing  to  him  by  the  decedent  is  not  binding  upon  the  administra- 
tor.    Roumfort  v.  McAlamey,  Fenn.  ii.  457 ;  82  Penn.  St.  193. 

39.  Exempt  Property — Sitrvivor's  Interest  The  property  of  a  de- 
ceased person  exempt  from  forced  sale  (except  for  the  purpose  of  parti- 
tion of  a  solvent  estate),  in  the  event  any  constituent  of  the  family  sur- 
vives him,  constitutes  no  part  of  the  estate  vested  in  the  executor  or 
administrator.     Scott  v.  Cunningham,  Tex.  xiii.  93. 

40.  Faxtare  to  fully  Administer — Death  —  Action.  Where  an  admin- 
istrator dies  without  having  fully  administered  the  intestate  estate,  an 
action  will  not  lie  by  the  next  of  kin  for  distribution  against  his  admin- 
btrator,  but  must  be  brought  by  an  administrator  de  bonis  non  of  the 
original  intestate.     Ham  v.  Komegay,  N.  C.  xiii.  474 ;   81  N.  Y.  1 19. 

41.  Properly —  Fraudulent  Conveyance.  Land  fraudulently  conveyed 
is  not  an  asset  of  the  estate.  Davis  v.  ^oanson,  Ala.  ii.  135  ;  54  Ala.  277. 
ZaU  V.  Scper,  Mo.  xiv.  405.  Burton  t.  Farinholt,  N.  C.  xv.  219 ;  86 
N.  C,  260. 

42.  Joint  Depotit  by  Executors  —  Composition  by  One.  A  joint  de- 
posit of  executors  cannot  be  put  into  a  composition  deed  by  one  executor. 
De  Haven  v.  Williams,  Penn.  i.  598. 

43.  Life  Policy.  A  life  policy  payable  to  a  defendant  is  a  part  of  his 
estate,  and  passes  to  the  personal  representatives.  Button  t.  MerrifUld, 
Ind.  L  533 ;  51  Ind.  24. 

44.  Money  collected  —  Administered  Assets  —  Administrator  de  bonis 
non.  Money  collected  by  an  executor  or  original  administrator,  unless 
at  least  Bpe<ually  set  aside  and  specifically  designated  as  the  assets  of  the 
deceased,  is  administered  assets,  for  which  the  original  administrator  is 
to  account  directly  to  the  creditor,  legatees,  or  distributees  of  the  de- 
ceased, and  not  to  the  administrator  de  bonis  non.  U.  S.  v.  Ames,  D.  C. 
x.  298. 

45.  Snd.  —  Void  Decree  of  Transfer,  A  decree  of  the  orphans' 
court,  ordering  the  transfer  of  such  administered  assets  to  the  adminis- 
trator de  bontt  non,  is  a  nullity,  and  may  be  collaterally  impeached. 
Ibid, 

46.  Money  lent  —  Pertonal  Assets.     M<mey  lent  by  the  representar 
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dre  nnder  the  powers  oonferred  apon  him  bj  the  will,  from  whatever 
source  arising,  is,  in  equity,  personal  assets.  Dunkam  t.  MSkout,  Ala. 
xiv.  74 

47.  Opening  Administration  —  OuMcmding  Debit.  It  appearing  that 
there  are  outstanding  collectible  debts,  though  there  has  been  a  final  ao> 
counting  and  a  decree  of  distribution,  the  administration  may  be  opened 
and  further  proceedings  ordered.  Robinson  t.  Ring,  Maine,  xii.  621 ; 
72  Maine,  140. 

48.  Realty  —  Debu  —  Statutes.  When  realty  by  statute  is  made 
liable  for  debts  the  proceeds  are  legal  assets.  Mvldoon  v.  Crawford,  Ky. 
iu.  449. 

49.  Rents  —  Before  Death  of  Testator.  Bents  which  aocrae  before 
the  death  of  the  owner  of  the  land  vest  in  the  exeoator  as  assets.  BaU 
V.  Bank,  Ky.  xt.  Ill ;  80  Ky.  501. 

50.  Ibid.— After  Death  of  Testator  —  Heirs  or  Devises.  Rents 
which  accrue  after  the  death  of  the  owner  of  the  land  belong  to  tbe  iieirs 
or  devisees  so  long  as  they  hold  title  and  are  entitled  to  the  possession  of 
tbe  land.    Bnd. 

51.  Ibid,  —  After  Deeretcd  Sale  —  Purchaser.  Bents  which  accme 
after  a  decretal  sale  of  the  land  (in  a  suit  brought  by  an  execntor  to  sell 
the  realty  for  the  purpose  of  paying  the  debts  of  the  deceased  owner)  be- 
long to  the  purchaser  from  the  date  of  tbe  confirmation  of  the  sale,  and 
not  from  the  day  of  sale.     Ibid. 

52.  Suit  for  Assets  —  Administrator's  Refusal  Partaes  interested  in 
an  estate  cannot  sue  in  their  own  name  in  equity  to  recover  stock  belonff* 
ing  to  it,  upon  the  refusal  of  the  administrator  to  sue ;  the  remedy  w 
upon  the  administrator's  bond.     Butler  v.  Sisson,  Conn.  xvi.  89S. 

53.  Widow —  As  Administratrix  —  Recovery  of  Property  delivered  hg 
Her.  The  widow  is  not  estopped,  as  administratrix,  by  a  prior  unlaws 
fal  sale  made  by  her  as  an  individual,  from  recovering  the  property  of  the 
estate.      Gouldtmith  v.  Coleman,  Ga.  iii.  828 ;  57  6a.  425. 

54.  Ibid.  —  Paying  Debt  —  Administration.  The  widow,  though  sole 
distributee  and  entitled  to  the  entire  estate  for  her  year's  support,  has  no 
legal  authority  before  the  estate  is  set  apart  to  her,  and  before  adminis- 
tration granted,  to  deliver  property  to  a  creditor  of  the  estate.     Ibid. 

55.  Ibid. —  As  Representative  retaining  Money  due  Her.  A  widow,  a> 
administratrix,  can  retain  money  of  her  husband's  estate,  to  pay  money 
lent  him  out  of  her  separate  estate  which  was  to  be  repaid  with  interest, 
and  for  money  received  by  him  for  her  out  of  her  separate  estate.  Per' 
soneite  v.  Personette,  N.  J.  xiv.  662. 

rv.  Debts.  56.  Administrator's  Note.     An  administrator  has  no  (lower  to  bind  the 

estate  of  his  intestate  by  a  negotiable  note.  Curtis  v.  Bank,  Ohio,  xviL 
89. 

57.  Claim  of  Administrator — hsolveney.  In  Bhode  Island,  when  an 
estate  is  insolvent,  the  administrator  must  resign  if  he  has  a  claim  against 
it  which  he  seeks  to  enforce,  and  then  he  can  submit  his  claim  to  the 
commissioners  nnder  the  statute.     Perkins  v.  Perkins,  B.  I.  L  68. 

58.  Executor's  Note.  An  executor  cannot  bind  the  estate  of  hb  testa- 
tor by  the  execution  of  a  note  signed  by  him  "  as  executor."  McFarUn 
V.  Stinson,  Ga.  i.  379  ;  56  Ga.  396. 

59.  Funeral  Expenses  —  Set-off.  A  claim  for  funeral  expenses  is  a 
charge  upon  the  estate  in  tbe  hands  of  a  personal  representative,  and  the 
claim  may  be  set  off  in  an  action  brought  by  the  representative  for  a  debt 
due  the  estate.    Barbee  v.  Green,  N.  C.  xiv.  342  ;  86  N.  C.  158. 

60.  Expenses  of  Sickness  and  Funeral —  What  allowable.  Expenses 
incurred  by  a  third  person,  after  death  bat  before  the  appointment  of  an 
administrator,  are  properly  chargeable  to  the  estate,  where  they  are  neoe»> 
sary  expenditures,  such  as  cannot  be  conveniently  postponed.     But  the 
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erection  of  an  expensive  monument  and  the  cost  of  photographs  and  mo- 
morial  cards  are  not  such  expenses.  Samud  r.  'I%omat'»  Ett.  Wis.  xi. 
720  ;  51  Wis.  549. 

61.  Judgment — Jnvwitoty,  Where,  for  failnre  to  file  an  inventory, 
the  two  years'  limitation  nnder  the  statute  cannot  be  interposed  by  an 
administrator  in  bar  of  a  creditor's  claim,  the  judgment  against  him  can 
only  be  that  it  be  paid  out  of  assets  subsequently  discovered.  Guy  v. 
Gericif,  HI.  iv.  683. 

62.  Negligence  —  Action  againit  Pertonal  RepretenicUive  of  Attorney 
ett  Law.  An  action  ex  delicto  brought  against  the  administratrix  of  a 
deceased  attorney  at  law  for  n^ligence  in  the  dischai^e  of  his  duties  is 
sustainable.     Tiehenor  t.  Hayet,  N.  J.  ix.  650  ;  18  Vroom,  198. 

68.  New  Promite—  Statute  of  Limitations.  Thou^  the  debt  due  by 
the  testator  at  the  time  the  executor  qualified  had  become  barred  by  the 
statute  of  limitadons  at  the  date  of  the  written  promise  to  pay,  it  will  be 
supported  as  a  good  consideration  for  such  promise.  MeGrath  v. 
Borne*,  8.  C.  xi.  Ill ;  18  8.  C.  328. 

64.  Preeenting  Olcdmt  —  Aesignment,  A  claim  against  a  decedent's 
estate  properly  presented,  and  then  assigned,  need  not  be  presented  again. 
Syan  v.  Flanagcm,  N.  J.  i.  80 ;  89  N.  J.  Eq.  344 

65.  Ibid.  —  Sufficient  Pretentation  of  Claim.  See  Hammett  v.  Stark- 
weather, Conn.  xi.  219;  47  Conn.  489. 

66.  Ibid.  —  Waiver,  An  administrator  waives  the  objection  of  a  fail* 
ure  to  present  the  claim  for  allowance  before  suit,  by  joining  issue  upon 
the  validity  of  the  claim,  and  going  to  trial  thereon.  Pepper  v.  SidweH, 
Ohio,  xii.  418. 

67.  Servieei  to  Decedent.  An  action  will  lie  against  an  administrator 
pendente  Ule  to  recover  for  services  rendered  to  the  decedent.  Benton 
v.  W(df  N.  J.  867 ;  14  N.  J.  78. 

68.  Tort  —  Negligence  —  Action  againtt  Pertonal  Repretentativet. 
An  action  in  tort  for  negligence  or  deceit  will  lie  against  the  personal 
representative  of  a  deceased  wrong-doer.  Tiehenor  v.  Hayet,  M.  J.  ix. 
650;  12  Vroom,  198. 

69.  Authority  —"Qualification.    An  executor,  or  an  administrator  with  y.  Power  of 
the  will  annexed,  derives  his  authority  to  convey  real  estate  from  the  Sale. 

will,  while  the  order  of  appointment  and  qualification  is  the  evidence  of 
his  right  to  act  as  such  executor  or  administrator  with  the  will  annexed. 
Mobierley  r.  Johnton't  Ex'r,  Ky.  xi.  128 ;  78  Ky.  712. 

70.  Ibid.  —  Adminittrator  d.  b.  n.  —  Power  to  teU  Real  Etlate  and  to 
dittribttte — Statute.  Wherever  a  power  is  given  by  will  to  executors  to 
sell  real  estate,  with  a  view  to  the  distribution  of  the  proceeds  among 
legatees,  such  power  belongs  to  them  virtxite  officii,  and  may  be  exercised 
by  an  administrator  d,  b.  n,  c.  t.  a.  under  §  67  of  Act  24  February,  1884. 
Lant*  V.  Boyer,  Penii.  IL  680  ;  81  Penn.  St.  325. 

71.  Diteretionary Power.  Where  lands  were  directed  to  be  sold  "so 
soon  as  the  value  of  property  shall  recover  from  the  depression  caused 
by  the  existing  war,"  the  executor  was  the  proper  judge  of  whether  the 
contingency  had  happened,  and,  there  being  no  grounds  to  suspect  him  of 
having  acted  contrary  to  his  honest  judgment,  nis  sale  was  valid.  Jenr 
tdngt  r.  Teague.  S.  C.  xi.  862. 

72.  Ibid.  —  Removal  of  One  from  Office.  Where  a  will  gives  to  ex- 
ecutors a  discretionary  power  to  sell  land,  and  one  is  removed,  the  power 
to  sell  farvivee.      Weimar  v.  Fath,  N.  J.  xlL  868 ;  14  Vroom,  1. 

73.  Bitate  —  Power  of  Sale  to  dittribute.  Under  a  power  to  executors 
to  sell  real  and  personal  property,  the  proceeds  of  which  are  to  be  divided 
equally  amongst  the  residuary  legatees,  the  executors  will  take  no  estate 
in  the  lands  as  trustees.     Prentice  v.  Jantten,  N.  Y.  ix.  449. 

74.  Salt  of  Real  Ettate  by  Adminittratrix  without  Power — Heirt  — 
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Title.     A  purchaser  of  real  estate  from  an  administratrix  without  power 
to  sell  cannot  retain  title  aud  pobsessiun  as  against  the  heirs.     Bennett  t. 
Coldwell,  Tenn.  v.  248. 
yi.  Account-         75.  Adminittrator  —  Heirs  —  Aeeotmtinff  by  Surviving  Partner.    A 
"'^''  surviving  partner  may  be  called  to  account  in  a  court  of  equity,  but  dur- 

ing the  administration  of  the  estate  of  the  deceased  partner  the  account- 
ing must  be  with  the  administrator,  aud  not  with  the  heirs.  Mutton  v. 
Lawt,  Iowa,  xi.  807  ;  55  Iowa,  619. 

76.  3id.  —  7'rtul  declared.  An  administrator  though  he  has  been 
appointed  a  trustee  must  account,  when  cited,  unless  the  trust  has  been 
established.     Probate  Court  v.  Bazard,  R.  I.  xi.  622  ;  18  B.  I.  1. 

77.  Aitignment  of  Astett  to  Creditor.  Au  administrator  may  assign  a 
negotiable  iustrument  belonging  to  the  estate  to  a  creditor  of  the  estate, 
to  be  by  him  collected  and  applied  on  the  debt.  MarthaU  County  y. 
Banna,  Iowa,  xiii.  171 ;  57  Iowa,  872. 

78.  Citation  to  Administrator  of  Deceased  Guardian  —  Lapse  of  TKme. 
It  is  too  late  to  cite  the  administrator  of  a  deceased  guardian  to  file  an 
account  of  a  transaction  forty  years  old.  Eckert's  Appeal,  Penn.  vi.  408 ; 
6  W.  N.  C.  No.  2. 

79.  Compensation  —  Administrators  pendente  lite — General  Adminis- 
tration. The  compensation  allowed  to  an  administrator  appointed  pend- 
ing a  suit  to  contest  the  validity  of  a  will  is  for  services  performed  by 
him.     Hawkins -v.  Cunningham,  Mo.  vi.  372  ;  67  Mo.  415. 

80.  Confederate  Money.  Executors  authorized  to  sell  tlie  real  estate 
and  to  make  distributiou  of  all  the  estate  of  a  testator,  who  died  during 
the  late  war,  cannot  be  held  accountable  for  receiving  Ck>nfederate  cur- 
rency, nor  for  losses  arising  from  investing  the  proceeds  in  Confederate 
bonds  of  a  good  character.     MiUs  v.  Lancaster,  iii.  753 ;  28  Gratu  442. 

81.  Conflict  of  Laws.  Assets  brought  from  North  Carolina  must  be 
accounted  for  and  distributed  in  this  state,  as  regards  North  Carolina 
debts,  according  to  the  laws  of  the  State  of  North  Carolina.  CuretOH  v. 
Mills,  S.  C.  xi.  818 ;  13  S.  C.  409. 

82.  3id.  —  Assets  brought  into  State.  Where  the  administrators  in  this 
state  of  an  intestate  whose  domicil  was  here,  also  administered  in  North 
Carolina,  and  brought  personiU  property  there  found  into  this  state  and 
sold  it,  they  must  account  here  for  the  proceeds  of  such  sale.     Ibid. 

83.  Correcting  Errors  by  Court.  Errors  and  mistakes  iu  an  adminis- 
tration account  which  has  been  passed  by  the  court  may  be  corrected  by 
it.     In  re  Stratton's  Estate,  Md.  vi.  400;  46  Md.  551. 

84.  Decree  —  Charging  Executor.  In  a  decree  charging  an  executor 
with  a  debt  as  so  much  money  the  charge  should  be  specified  separately 
so  as  to  save  all  the  rights  of  the  executor.  Baucus  v.  Stover,  N.  Y. 
XHT.  121. 

85.  Decree  to  pay  Executor  as  TVustee.  An  executor  who  is  also  a 
trustee  is  discharged  of  his  liability  as  executor  for  an  amount  decreed 
to  be  due  to  himself  as  trustee.     Dolling  t.  Child,  S.  C.  ix.  660. 

86.  Delivering  up  Securities  of  Another  Estate  —  Intestate  an  Executor. 
An  administratrix  may  deliver  to  the  surviving  executor  of  au  estate,  of 
which  her  intestate  was  the  co-executor,  securities  in  the  latter's  keepiuj 
which  were  the  property  of  that  estate.     Personette  v.  Personette,  N 
xiv.  662. 

87.  Devastavit  —  Appropriation  of  Assets  —  TTiird  Persons.  Any  one 
taking  assets,  with  the  knowledge  that  they  are  being  diverted  from  the 
uses  of  the  estate,  will  be  held  as  contriving  with  the  representative  in 
wasting  the  estate.  Smith  v.  Ayer ;  Smith  v.  Bank,  S.  C.  U.  S.  ix.  633 ; 
101  U.  S.  320. 

88.  Ibid.  —  Sale  of  Land  for  Confederate  Money  —  Purchasers  as 
Parties.    Au  executor  who  sold  lands  in  1863  and  1864  for  Confederate 
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mooey  u  guilty  of  a  devastavit,  and  the  purchasers  are  a  party  to  it    Ihih 
y,  Sobertton,  Va.  iii.  189 ;  27  Gratt.  270. 

89.  Ibid,  —  I'hird  Perton*  —  KnovUdge  of  Attorney.  A  client  will 
be  charged  with  notice  to,  and  the  knowledge  of,  his  attorney,  in  a  trans- 
action by  which  the  personal  representative  of  a  deceased  person  applies 
the  assets  of  the  estate  to  his  own  use.  Smith  t.  Atfer  ;  Smith  y.  Bank, 
S.  C.  U.  S.  ix.  633 ;  101  U.  S.  320. 

90.  Different  Mcecutort  in  JXffererU  States  —  Inventory  —  Accounting. 
When  a  testator  has  appointed  executors  in  the  state  in  which  he  resides, 
and  also  in  another  state,  with  directions  that  each  executor  or  set  of  ex- 
ecutors shall  take  possession  and  control  of  the  personal  property  in  each 
state,  the  executor  iu  the  home  state  cannot  be  required  to  include  in  his 
inventory,  nor  account  for,  the  personal  property  in  another  state.  Wur- 
man V.  Page,  N.  Y.  xi.  679 ;  85  N.  Y.  123. 

91.  Domicil —  Situs  of  Personal  Property.  Movable  property  in  an- 
other state  belonging  to  a  testatrix  must  be  administered  by  the  court  of 
her  domicil.     Succession  of  Thomas,  La.  xvi.  234. 

92.  Dying  without  filing  Account.  Where  an  administrator  dies  with- 
out having  rendered  an  account,  jurisdiction  to  compel  an  accounting  on 
the  part  of  his  representative  b  vested  in  the  appropriate  court  of  equity. 
Chaquettey.  Ortet,  Cal.  xiv.  142. 

93.  Jn  Equity.  A  court  of  equity  will  not  take  jurisdiction  of  the 
settlement  of  au  estate  where  there  is  a  suflScient  bond  for  administra- 
tion,  or  a  solvent  administrator.     Butler  v.  Sisson,  Conn.  xvi.  393. 

94.  Meeeutor's  Debt  —  Wife's  Claim  for  Board  —  Set-of.  The  claim  of 
an  executor's  wife  for  board  of  testator  is  the  property  of  her  husband, 
and  that  sum  with  his  claim  for  commissions,  where  the  executor  is  in- 
debted to  the  estate  and  cannot  pay,  must  be  set  off  against  his  debt. 
Henry  v.  Fiske,  R.  I.  4  Am.  L.  T.  R.  371. 

95.  Executor  de  son  tort  —  Liability — Payment  of  Debts.  An  ex- 
ecutor de  son  tort  has  the  liabilities  but  none  of  the  privileges  belonging 
to  an  executor.  He  may,  however,  show  that  he  has  exhausted  the  as- 
sets by  the  payments  of  debts  of  the  deceased  other  than  his  owu.  Miy 
Meehin  v.  Hynes,  Ky.  xiv.  655;  80  Ky.  343.  MeOonnell  v.  MeConneB, 
LI.  X.  14. 

96.  Failure  to  fie  Inventory  or  Account —  Action  by  Creditor  on  Bond. 
On  failure  of  an  administrator  to  file  an  inventory  or  account  as  pre- 
scribed by  statute,  a  creditor  may,  by  permission  of  the  county  judge, 
and  in  his  name,  bring  suit  on  the  bond  for  the  benefit  of  all  interested 
in  the  estate.     Johannes  v.  Toungs,  Wis.  vii.  800 ;  45  Wis.  445. 

97.  Failure  to  Rent  Lands  —  Sureties.  An  executor  or  administrator 
and  the  sureties  upon  his  official  bond  are  chargeable  with  the  rental 
value  of  land  of  the  estate,  which  he  failed  to  rent,  when  he  could  have 
done  so.     May  v.  KelU/,  Ala.  viL  174 ;  61  Ala.  489. 

98.  Fined  Account  —  Decree  —  Collateral  Attack.  A  decree  of  a  court 
of  probate  duly  allowing  the  final  account  of  an  executor  cannot  be  im- 
peached in  an  action  at  law  against  the  executor  on  promises  of  the 
deceased.     HcrrUrw  v.  Harlow,  Maine,  i.  264 ;  63  Maine,  448. 

99.  FS.nal  Decree  —  Administration  of  Estate.  A  decree  in  a  suit  for 
administration  which  settles  the  principles  of  the  case  and  distributes  the 
whole  property  is  a  final  decree.  Rowlings'  Ex'rs  v.  Rowlings,  Va.  xii. 
382  ;  75  Va.  76. 

100.  Foreign  Testator.  The  assets  of  the  deceased  should  be  applied 
to  the  payment  of  debts,  or  be  distributed  amongst  the  next  of  kin,  by  the 
courts  of  the  state,  according  to  the  laws  of  the  state  where  the  rep- 
resentatives were  appointed.     Johnson  v.  Johnson,  Ga.  i.  447  ;  56  Gra.  326. 

101.  Funeral  Expenses —  Tombstone  —  Insolvency.  The  cost  of  a 
tombstuue  is  a  proper  expenditure  as  pertaining  to  the  funeral  expenses, 


Digitized  byLjOOQlC 


410  EXECUTORS  AND  ADMINISTRATORS. 

and  may  be  made  without  aor  direction  in  the  will,  and  notwithstand- 
ing the  estate  is  iusolvent.     Umpo  v.  Armstrong,  Iowa,  xvii.  79. 

102.  I\trther  Accounting —  Decree  on  Final  Account.  A  decree  made 
on  a  final  accounting  is  a  good  answer  to  a  petition  for  an  account ;  if 
new  facts  require  a  fui-ther  accounting  they  mnst  be  alleged.  In  re  Hood, 
N.  Y.  XV.  218. 

103.  Intolvent  Executor  —  Debt  due  Testator — Contempt.  Where  an 
executor  was  insolvent  at  the  death  of  the  testator,  and  has  continued  so, 
though  his  debt  to  the  estate  must  be  considered  as  money  in  his  hands 
for  administration,  he  cannot  be  attached  and  punished  for  contempt  for 
not  paying  it  over,  as  though  he  had  received  Uie  money  from  other  debt* 
ors.    Baucut  v.  Stover,  N.  Y.  xiv.  121. 

104.  Interest  —  Mingling  Funds.  That  an  administrator  mingles  the 
funds  of  the  estate  with  his  own  will  not  make  him  chargeable  with  in- 
terest.    Schofield't  Estate,  111.  xii.  489. 

105.  Ibid.  —  in  Business.  An  executor  mingling  money  of  the  estate 
with  his  own  in  business  will  be  charged  legal  interest,  with  annual  rests, 
though  he  was  able  at  all  times  to  respond  in  re  Clarke's  Estate,  CaL 
vii.  556 :  53  Cal.  355. 

106.  3id.  —  Compound  Interest  —  Legacy  to  Infant  —  Investmemt. 
All  executor  must  pay  compound  interest  on  a  legacy  to  an  infant  which 
the  testator  has  directed  to  be  placed  on  bond  and  mortgage,  and  to  be 
paid  at  majority  with  accrued  interest.  Perrisu  v.  Petty,  N.  J.  ziL  50S ; 
7  Stew. 

107.  Insurance  —  Estoppel  Where  the  widow  and  heirs  had  re- 
quested the  executor  not  to  insure  a  vessel,  the  decedent  himself  not  har- 
ing  been  in  the  habit  of  insuring,  no  negligence  in  the  executor  can  be 
Met  up.     Johnsons  Estate,  Peun.  iii.  802. 

108.  Investment  —  In  Confederate  Bonds.  An  executor  is  personally 
liable  for  money  of  the  estate  invested  in  Confederate  bonds,  though 
the  court  has  approved  his  act.  Bom  ▼.  Loekhart,  S.  C.  U.  S.  1  Am. 
L.  T.  E. 

109.  Dtttg  to  invest — Stale  Bonds  —  War.  An  executor  cannot  be 
charged  for  the  increased  income  which  would  result  from  an  investment 
in  state  bonds  as  directed  by  the  will,  when  by  reason  of  the  Rebellion 
he  did  not  make  the  investment ;  he  had  exercised  a  sound  judgment. 
Perry  v.  Smoot,  Va.  1  Am.  L.  T.  R.  284. 

110.  Judgment  —  Against  Deceased  Executor.  A  judgment  against  a 
deceased  executor,  not  personally  liable,  must  be  de  bonis  testatorts,  even 
if  it  appears  that  he  received  assets,  no  devastavit  being  alleged  and 
proved.     Smifh  v.  Chapman,  S.  C.  U.  S.  ii.  684. 

111.  Jurisdiction  of  Foreign  Representatives.  If  foreign  executors  or 
administrators  come  within  the  jurisdictional  limits  of  Georgia,  they  are 
liable  to  be  sued  there  by  creditors,  or  to  be  brought  to  an  account  by 
legatees  or  distrilmtees.     Johnson  v.  Johnson,  Ga.  L  447 ;  56  Ga.  826. 

112.  Loss  of  Money  depotited  in  Bank.  An  administrator  who  deposits 
in  bis  own  name  is  personally  liable  for  the  subsequent  loss  of  the  fund 
by  the  failure  of  the  bank.  Williams  v.  Williams,  Wis.  xiv.  159 ;  55 
Wis.  800. 

lis.  Negligence  —  Action —  Counterclaim.  An  administrator  was 
not  bound  to  put  in  suit  notes  of  the  husband  of  a  distributee,  made  be- 
fore the  war,  when  the  amount  of  the  share  was  less  than  that  of  the 
notes.      Vaught  v.  Bartell,  S.  C  ix.  591. 

114  Ibid.  —  After  Accounting  ^  Loss.  Where  property  is  lost  be- 
cause not  duly  distributed  after  settlement  of  an  administrator's  account 
he  will  be  held  liable.  Sanford  r.  Thorp,  Conn.  viL  72 ;  45  Conn. 
241. 

115.  Ibid.  — Executor  —  Trustee  —  Custody  of  Securities.     An  ezeo- 
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ator  is  bound  only  to  employ  such  pradenoe  and  such  diligence  in  tb« 
care  and  management  of  the  estate  or  property  as  in  general  prudent 
men  of  discretion  and  intelligence  employ  in  their  own  like  affairs.  Mo- 
OcAe  T.  FowUr,  N.  Y.  xu.  473  ;  84  N.  Y.  814. 

116.  Jbid.—  Of  One  Executor.  Merely  permitting  a  oo-exeentor  to 
possess  tbo  assets  does  not  raider  tlie  other  exeontor  liable  for  the  re> 
eeipts.     MeKitn  v.  Aulbaeh,  Mass.  xi.  570  ;  130  Mass.  481. 

117.  Pofftnent  of  Money  by,  under  Order  of  Court  —  Notice  of  Bill  of 
Review.  Where  an  administrator  has  paid  over  money  under  an  order 
of  court,  after  a  final  decree  and  without  notice  of  a  bill  of  review,  he 
will  be  protected.     Stevarfe  Appeal,  Penn.  v.  315 ;  86  Penn.  St.  149. 

118.  Prooeede  of  Real  £$tale  —  Appropriation  by  OneExeewtor.  One 
executor  cannot  be  held  liable  for  the  accounting  of  another  executor 
for  money  received  for  real  estate  sold  and  conveyed  by  all  of  the 
executors.     Paulding  v.  Sharket/.  N.  Y.  xiii.  696 ;  86  N.  Y.  432. 

119.  Sale  — Full  Value  —  Note  for  Addition.  Under  an  order  to 
sell  at  private  sale,  a  sale  for  a  full  price,  with  a  promissory  note  for  an 
additional  sum,  will  be  aflRrmed.  In  re  Kibbee  Estate,  Cal.  xii.  284 ;  57 
Cal.  407. 

120.  Jbid.  —  Private  Sales  —  Purehater — Notice.  Where  an  exec- 
utor sold  certain  shares  of  stock,  inventoried  and  appraised  by  him,  at 
private  sale  witbont  an  order  of  court,  made  necessary  by  statute,  he 
acted  without  authority,  and  the  purchaser  was  bound  to  know  that  the 
•ale  was  illegal.      WayerT.  Bank,  Ind.  iv.  90;  57  Ind.  198. 

121.  Settlement  of  Estate  — •  Statutory  Term.  A  statutory  term  for 
the  settlement  of  an  estate  does  not  fix  an  arbitrary  period  in  which  the 
representatives  mmt  Sfll  personal  property  directed  to  be  sold  by  the 
will ;  the  test  is  diligent  and  prudent  management.  Accounting  of  Cray, 
Ex'r,  N.  Y.  XV.  657. 

122.  Spedfie  Bequest  to  be  retained  and  invested.  A  specific  bequest 
to  be  retained  and  put  out  at  interest,  and  the  income  to  be  paid  to  the 
legatee,  must  be  accounted  for  by  each  of  the  executors.  Weldy's  Ap- 
peal, Penn.  xvi.  409. 

123.  Loss  on  Speadative  Securities  —  Direction  to  s«B —  Discretion. 
Executors  who  find  in  the  personal  estate  securities  which  are  known  to 
have  a  speculative  value,  aiid  who  are  instructed  by  the  will  to  sell  the 
personal  property,  cannot  be  charged  for  a  depreciation  in  the  price  of 
such  securities,  unless  it  is  shown  that  they  have  held  the  seonrities 
against  the  dictates  of  ordinary  prudence.  Accounting  of  Gray,  Ex'r, 
N.  Y.  XV.  657. 

124.  Ibid. — Palling  Market,  An  executor  may  wait  twelve  months 
to  realize  on  speculative  securities  bought  by  the  testator  when  the  mar- 
ket is  falling.     Marsden  v.  Kent,  Ct  of  Appeal,  iv.  658. 

125.  Action  against  Administrator.     If  an  administrator,  appointed  in 
Alabama,  together  with  the  securities  on  bis  bond  become  residents  of  VII-  Foreign 
Georgia,  they  are  liable  to  be  sued  there  on  a  decree  rendered  in  this  ^j"'"'*''^ 
state  on  a  bill  filed  by  the  distributees  for  an  aecoant  and  settlement. 

Joknson  V.  Johnson,  Ga.  i.  447  ;  56  6a.  326. 

126.  Action  oh  Debt.  An-  action  may  be  maintained  in  this  state  by 
an  administrator  appointed  by  the  probate  court  of  another  state,  upon  a 
debt  belonging  to  the  estate  of  the  decedent,  where  the  title  thereto  has 
not  been  directly  vested  in  the  administrator  (as  when  a  note  is  made 
payable  to  bim),  or  where  judgment  has  not  been  previously  recovered 
ID  his  oame.     Terrell  ▼.  Crane,  Adm'r,  Tex.  xL  824. 

127.  Ancillary  Administration  —  Foreign  CSaimant.  In  Pennsyl- 
vania after  all  lawful  debts  due  to  citizens  and  residents  of  the  state  have 
been  paid,  the  ancillary  administrator  must  transmit  the  balance  of  the 
fund  to  the  administrator  of  the  domicil  of  the  decedent.    Barnfs  Ap- 
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peal;  Foster's  Estate,  Penn.  vii.  439  ;  87  Penu.  St.  131.     See  Cham- 
berlain V.  Wilson,  Iowa,  iil  426 ;  45  Iowa,  149. 

128.  Assigmnent  of  Oliose  in  Action — Foreign  Administrator.     Ao  - 
assignee  of  a  foreigu  administrator  cannot  sae  on  a  bond  and  mortgage ; 
choseti  iu  action  are  bona  notabilia  of  the  state  wbere  the  debtor  lives, 
and  are  subject  to  administration  there.     Dial  v.  Gary,  S.  C.  xii.  184. 

129.  Foreign  Debtor —  Attachment.  A  foreign  administrator  can  sae 
by  attachment  a  foreigu  debtor.  Purple  r.  WhithaU,  Vt.  t.  58 ;  49  Vt. 
187. 

130.  Mortgage  —  Foreclosure.  A  foreign  administrator,  as  the  per- 
sonal representative  of  a  mortgagee,  or  the  assignee  of  a  mortgagee, 
cannot  make  a  valid  sale  of  lauds  iu  such  capacity,  unless  his  letters  of 
administration  are  recoi'ded,  and  a  bond  is  given  pursuant  to  statute. 
§  2198,  Code  of  1876.  Sloan  v.  FrUheringham,  Ala.  xu.  681 ;  65  Ala. 
593. 

131.  Payment  to  Foreign  Admittislrator  —  Bar.  Voluntary  payment 
to  foreign  administrator  of  creditor's  domicil  before  domestic  letters 
granted  will  bar  a  claim  thereunder.      Bank  v.  Sharp,  Md.  z.  17.     See 

miUns  v.  Mett,  Adm'r,  S.  C.  U.  S.  xv.  643. 

132.  Personal  Action  for  Damages  under  Foreign  ^atute.  The  action 
under  the  statute  of  auother  state  may  be  brought  by  the  personal  rep> 
resentatives  in  another  state,  and  there  appointed.  Dennick  v.  B.  £.  Oa. 
S.  C.  U.  S.  xi.  521  ;  113  U.  S.  11. 

133.  Powers  of  Administrator.  When  a  decedent  leaves  property 
situated  m  different  states  or  jurisdictions,  and  administration  is  granted  in 
each  jurisdiction,  each  administrator  has  the  same  power  and  authority 
over  the  property  withiu  the  jurisdiction  which  granted  his  letters  that 
properly  peruins  to  the  domiciliary  administrator.  Fellows  v.  Lewis, 
Ala.  xii.  426 ;  65  Ala.  343. 

134.  Separate  Administrators  in  Different  Jurisdictions  —  Judgment, 
A  judgment  against  an  administrator  iu  one  jurisdiction  does  not  bind  an 
administrator  appointed  in  auother  when  separate  administration  pro- 
ceedings have  been  taken.     Price  v.  Mace,  Wis.  viii.  819  ;  47  Wis.  23. 

Till.  Distribu-       135.  Administrator  —  Distributees — Claim.     An  admiuistrator  may 
tionandPay-     recover  from  the  distributees  if  he  is  compelled  to  pay  an  unsatisfied 

claim,  where  he  has  used  due  diligence.     Mooser  y.  Hooser,  Ky.  xiv. 

15. 

136.  Bequest  to  Minor  to  be  held — Retaining  Sufficient  Properly.  To 
pay  a  bequest  to  be  held  by  executors  for  the  beueiit  of  a  minor  until 
majority,  sufficient  of  the  estate  must  be  retained.  Montgomery  v.  Rob- 
ertson, Gra.  iL  673. 

137.  Contingent  Liability  —  Judgment  for  Distributees  ■»-  Injunction. 
An  injunction  will  not  issue  to  restrain  the  collection  of  a  judgment 
against  an  administrator  in  favor  of  distributees  at  the  instance  of  one 
holding  a  known  contingent  liability.  Brown  v.  Wilson,  Ga.  iL  294 ;  56 
6a.  534. 

138.  Executor  as  Beneficiary  of  Portion  of  Rents —  CoUectum  and 
Payment  of  Balance  of  Rents.  In  the  case  of  a  bequest  to  A.  of  "  one 
half  of  all  the  rents,  profits,  and  income  of  «11  my  property  "  during  her 
life,  and  of  the  other  half  to  B.  (the  executor  of  the  will),  the  property 
remaining  undivided,  it  is  the  right  and  duty  of  the  executor  to  collect 
the  rents,  and  pay  half  of  them  to  A.  Madigan  v.  Bums,  N.  U.  xiL 
213. 

139.  Side  of  Decedent's  Property —  Bid — Appraisement — Art.  990, 
992,  C.  P.     See  Succession  of  Hood,  La.  xiL  779. 

1 40.  Sale  to  pay  Debts  —  Terms.  Unless  creditors  ask  for  a  sale  for 
cash,  the  order  should  direct  that  the  sale  be  made  for  part  cash  and 
part  credit.     Ibid. 
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141.  Exeevtrix  —  At  Seneficiary  —  Bond  under  §  8795,  Sev.  Stat.  IX.  Removal 
Where  an  execntrix  (who  was  the  sole  legatee)  gave  the  bond  prescribed   """^  l^^^harge. 
by  §  3795,  Rev.  Stat.,  to  pay  all  debts  and  legacies  of  the  testator,  the 

absolute  title  to  the  whole  estate  passed  to  her,  and  the  administration 
was  terminated.      The  Freddie  L.  Porter,  U.  8.  C.  C.  lii.  449. 

142.  Interference  with  Settlement —  Opposition  to  Will.  Where  the 
executor  who  was  given  a  life  estate  charged  with  the  sapport  of  his  and 
the  testator's  relative  and  who  had  been  defeated  in  a  claim  against  the 
property  of  the  estate ;  who  declared  he  would  break  the  will  if  he  could, 
and  who  interfered  with  the  settlement  of  the  estate,  will  be  removed. 
ffaUowas^i  Appeal,  Penn.  iiu  651 ;  3  W.  N.  C.  556. 

143.  Protection  of  Estate.  The  power  of  the  court  to  protect  a  dece- 
dent's estate  by  removing  an  executor,  or  requiring  him  to  give  security, 
does  not  arise  until  after  letters  have  been  issued.  Harberger'$  Appeal, 
Penn.  xii.  418  ;  98  Penn.  St.  29. 

144.  Hottility  with  Legatee*.  When  it  is  shown  that  there  exists  be- 
tween the  executor  and  the  legatees  a  hostile  feeling  which  prevents 
the  prndent  management  of  the  estate  the  executor  may  be  removed. 
Pike  V.  Kimball,  Wis.  vii.  254;  46  Wis.  891. 

145.  Resignation.  An  administrator  cannot  resign  his  trust.  A  res- 
ignation tendered,  however,  might  be  good  ground  for  removing  him  or 
revoking  his  letters.     Sumrill  v.  Bank,  Minn.  xii.  408  ;  28  Minn.  202. 

146.  Ibid,  —  Renunciation  —  Recommending  Another.  A  recom- 
mendation by  one  entitled  to  administration  of  another  as  administrator 
u  a  rennnciation,  and  the  orphans'  court  has  the  right  to  proceed  as  if  he 
"  was  not  entitled."     Carpenter  v.  Jonet,  Md.  ii.  385 ;  44  Md.  625. 

147.  Settlement  of  Estate.  Until  the  entry  of  a  decree  discharging  the 
execator,  the  trust  still  continues  in  contemplation  of  law.  Dms  v. 
Willoughbg,  Cal.  xiii.  583. 

148.  Action  on  Bond —  Order  of  Probate  Court.  An  action  may  be  X.  Obligatioii« 
brought  upon  an  administrator's  bond  if  it  can  be  shown  that  he  had  "'  Repreeenta- 
assets  to  pay  the  claim  allowed.     StcUe  v.  Shelbg,  Mo.  xiv.  277. 

1 49.  Ibid.  —  Distributees  as  Plaintiff's  —  Administrator  de  bonis  non 
as  Party.  An  action  on  an  administrator's  bond  against  the  sureties  can- 
not be  brought  by  distributees  without  joining  as  party  plaintiff  an  ad- 

<ministrator  de  bonis  non.     Kaminer  v.  Hope,  S.  C.  v.  537 ;  9  S.  C.  258. 

150.  Rid.  —  Probate  Judge  as  Party.  An  action  on  an  administra- 
tor's bond  against  the  sureties  may  be  brought  by  the  parties  in  interest 
without  joining  the  probate  judge  to  whom  the  bond  was  given.     Ibid. 

151.  Bond.  —  Validity  —  Formal  Conclusion.  An  administrator's 
bond  is  valid  and  binding  without  the  usual  formal  conclusion.  Rose  v. 
Winn,  Tex.  viii.  186. 

162.  Costs — Liability  of  Executor.  To  make  an  executor  personally 
liable  for  costs,  there  most  be  proof  that  the  executor  knowingly  inter- 
posed a  bad  defence,  or  was  chargeable  with  great  neglect  in  examining 
into  the  facts  of  the  claim.     Mayer  v.  Graves,  N.  Y.  ix.  555. 

158.  Delinqttent  Executor  —  Worthless  Security.  Though  a  delinquent 
executor  gave  to  the  executors  (himself  and  his  co-executor)  a  mortgage 
to  secure  the  estate,  which  was  found  worthless,  because  of  the  foreclosure 
of  a  prior  mortgage,  he  did  not  exonerate  himself  from  liability  to  his  co- 
executor.     &orms  V.  Quackenbush,  N.  J.  xii.  508 ;  7  Stew. 

154.  Loan  to  One  —  Joint  Interest — Joint  Liability.  A  loan  or  ad- 
vance of  money  to  one  executor,  to  be  expended  on  behalf  of  the  estate 
in  a  certain  transaction,  will  not  become  the  obligation  of  the  other  ex- 
ecutors by  reason  of  their  consent  that  he  shall  conduct  such  transaction  ; 
and  they  are  not  jointly  liable  because  jointly  interested.  Bryan  v. 
Stewart,  N.  Y.  xi.  804. 

155.  Promise  to  pay —  Assets.     An  executor's  promise  to  pay  a  debt 
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when  baaed  upon  the  possession  of  assets  and  his  duty  to  pay,  withoot 
other  consideration,  is  binding  only  to  the  extent  of  the  amonnt  aetaally 
due  by  testator.  McGrath  v.  Bamet,  S.  C.  xi.  Ill ;  18  S.  C.  828. 
XI.  Statute  of  156.  Barring  Oloim* — Perpetuating  TuUmotty — N«vJertey.  If  an 
"""""'"°  executor  desires  to  perpetuate  testimony  to  bar  claims,  and  to  have  a  de- 
cree which  will  save  him  the  necessity  of  proving  the  facts,  he  must  pro- 
ceed, in  New  Jersey,  according  to  the  second  section  of  the  Act  of  Feb- 
ruary 28,  1849.    Ryan  v.  Flanagan,  N.  J.  i.  80 ;  89  N.  J.  Eq.  844. 

157.  Rid.  — Statutory  Bar — Pleading.  All  the  facts  showing  due 
notice  and  publication  mu^t  be  pleaded  and  proved  to  effect  the  bar  al- 
lowed by  statute  of  suits  on  claims  against  a  decedent's  estate.     Jhii. 

158.  Delay  asked.  A  spedal  request  by  the  personal  representative 
for  delay  is  not  necessary  to  save  the  statute  if  the  natural  effect  of  what 
is  said  is  to  throw  the  creditor  off  his  guard  and  cause  him  to  delay. 
State  V.  Murray,  Tenn.  iv.  291 ;  9  Heisk.  209. 

159.  Pleading  Statute  —  Retpontibility  of  Adminittrator  when  an 
Attorney.  Although  an  administrator,  an  attorney  at  law,  is  not  bound 
to  plead  the  statute  of  limitations,  if  he  does  so,  and  conducts  the  defence, 
himself,  and  through  lack  of  reasonable  skill  and  diligence  fails  to  make 
it  good,  he  must  pay  the  judgment,  and  not  ttte  estate.  Teagve  v.  Cbr- 
iitt,  Ala.  viL  299. 

160.  Reviving  Debt.  An  administntor  has  no  power  by  promise  or 
acknowledgment  to  revive  a  barred  claim.  Hanaon  y.  towh,  Adm'r, 
Kan.  vi.  140  {  10  Kan.  278. 

EXEMPTION. 

1.  Buried- Ckuet  and  Ca*ket$.  Burial-cases  and  caskets  in  an  nnfiuished 
condition,  but  ready  for  trimmings  and  the  lining,  are  exempt  as  stock  in 
trade.     McCabe  v.  Thompson,  Minn.  x.  o'd2  ;  27  Minn.  184. 

2.  Olaim  —  Waiver.  An  execution  debtor  is  bound,  if  present  at  the 
time  a  levy  is  made  by  the  officer  under  a  writ  of  execution,  to  indicate 
in  some  numner  to  the  officer  his  purpose  to  claim  property  as  exempt, 
or  exemption  is  waived.    Moffitt  v.  Adams,  Iowa,  xv.  207. 

3.  Ibid.  —  Negligenoe.  Neglect  to  make  a  selection  before  levy,  after 
notice,  is  a  forfeiture  of  that  right  as  to  nich  levy.  Wright  t.  Anderson, 
111.  vii.  428.  ' 

4.  Ibid.  —  Sto<k  of  Goods  —  Selection  of  Article*  —  Waiver.  Where 
the  officer  sizing  a  stock  of  goods  denies  the  right  to  an  exemption,  or  re- 
fuses to  allow  the  debtor  to  specify  the  articles  he  claims,  the  want  of  an 
actual  selection  is  not  a  waiver  of  the  right.  Wicker  v.  Comstoci,  Wis. 
xii.  64;  52  Wis.  315. 

5.  Ibid.  —  Selection  —  When  to  be  made.  The  selection  of  property 
by  the  debtor  as  exempt  must  be  made  before  a  sale  under  the  execution 
has  commenced,  else  the  right  is  waived.  State  v.  Bouldin,  Md.  xiiL  78. 
Grant  V.  Cunningham,  Neb.  xlv.  526 ;  18  Neb.  204. 

6.  Construction  of  Statute.  The  right  to  an  exemption  most  be  de- 
termined according  to  the  state  of  facts  existing  when  the  lien  of  an  ez- 
ecation  or  other  process  attaches.    MeCrtrry  v.  Chase,  Ala.  xvL  262. 

7.  Debt  due  by  Estate  —  Due  CHaim — AttachmenL  An  exemption 
cannot  be  claimed  after  a  debt  dne  by  an  estate  has  been  audited  and  al- 
lowed to  an  attaching  creditor.     Dotoning's  Appeal,  Penn.  ix.  421. 

8.  Debtor's  Farni^.  In  legal  contemplation,  whoever  it  is  the  natural 
or  moral  duty  of  the  debtor  to  support,  or  who  is  dependent  on  him  for 
support,  may  be  considered  a  member  of  his  family.  BeU  v.  Keack,  Ky. 
ziiL  658  ;  80  Ey.  42. 

9.  Family —  Bastard  Child.  A  bastard  child  may  constitute  part  of 
the  family ;  and  his  parents  should  be  protected  and  encouraged  in  nq>- 
porting  him.     lUd, 
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10.  Federal  and  iState  Gopemment.  In  the  absence  of  federal  legisla- 
tion OD  the  subject  of  an  exemption,  it  may  be  inferred  that  it  was 
intended  to  leave  the  question  to  the  legislation  of  the  states  respectively. 
Salentine  v.  Fink;  (yNeU  v.  Fink,  U.  S.  C.  C.  viii.  489. 

11.  '*  Head  of  Family  " — Final  Separation.  A  husband  finally  sepa- 
rated from  his  wife,  who  lives  by  her  own  means,  there  being  no  ciiildren, 
cannot  claim  exemption  as  the  head  of  a  family.  Linton  v.  Orosby, 
Iowa,  zii.  589. 

1 2.  Homtttead  -~  Land  DamagtB.  Where  a  homestead  has  been  cod~ 
demned  by  a  railroad  in  proceedings  for  a  right  of  way  the  money  pay- 
iJ>le  therefor  is  exempt  from  seizure  under  execution  or  attachment 
Kaiter  v.  Seaton,  Iowa,  xviL  585. 

13.  Jforse  —  Wi/e'i  Claim  —  Ahteonding  Btuband.  Where  the  wife 
claims  a  horse  as  exempt  under  the  statute  of  exemptions,  it  is  not  neces- 
sary  for  her  to  show  that  it  was  the  (mly  horse  left  by  the  husband,  upon 
his  absconding.     Malvin  v.  Ckrittoph,  Iowa,  xi.  192 ;  54  Iowa,  562. 

14.  Injunction  — Legal  Doubt.  An  exemption  will  not  be  protected 
by  an  injunction  when  the  terms  of  the  statute  do  not  expressly  or  by  a 
clear  implication  extend  it  to  the  complainant.  JIfuir  v.  Howell,  N.  J. 
xvii.  471. 

15.  Involuntary  Exchange  of  Property.  Whore  the  exchange  is  in- 
voluntary, the  property  received  is  exempt,  whether  it  is  of  a  class  pro- 
tected from  execution  or  not.  JE.  g.:  Insurance  money  received  for 
property  destroyed  by  fire.     Schneider  v.  Bray,  Tex.  xvi.  506. 

16.  Judgment  in  Favor  of  United  Skates.  The  exemption  laws  of  a 
state  bar  an  execution  on  a  judgment  in  favor  of  the  United  States. 
Fint  V.  C/JieU,  S.  C.  U.  S.  xv.  38 ;  106  U.  S.  242. 

17.  Legislative  GontroL  Statutory  exemptions  are  subject  to  be  re- 
duced or  revoked  by  the  Legislature,  and  constitutional  exemptions  by 
the  people  through  a  change  of  the  organic  law.  Harris  v.  Glenn,  Ga.  i. 
347  ;  56  Qa.  94. 

18.  Musical  Instrument.  A  portable  mnsical  instrument  of  a  value 
within  the  limit  is  exempt.  Baker  v.  Willis,  Mass.  iv.  482;  123  Mass. 
194. 

19.  Partnership  Property.  Creditors  have  no  rights  against  exempt 
property,  and  the  rule  applies  to  partnership  property.  Waits  v.  Mathews, 
Mich.  XV.  792. 

20.  &id.  —  Insolvent  Partnership,  The  members  of  an  insolvent  firm 
are  not  entitled  to  the  statutory  exemption  out  of  the  partnership  prop- 
erty after  it  has  been  seized  in  execution  by  partnership  creditors,  not- 
withstanding all  the  members  join  in  demanding  the  exemptions.  Gay- 
lord  V.  JmhoJ",  Ohio,  ii.  141 ;  26  Ohio  St.  817. 

21.  Ibid.  —  Minneso»4i.  The  exemption  laws  of  the  state  are  not  ap- 
plicable to  partnership  goods.  Baker  v.  SheeJian,  Minn.  xiv.  338 ;  29 
Minn.  235. 

22.  Ibid.  —  Severance.  When  an  execution  issues  against  the  prop- 
erty of  a  firm,  the  individual  partners  may,  upon  a  levy,  each  for  himself, 
claim  an  exemption  in  such  property.     0' Gorman  v.  Fink,  Wis.  xvi.  444. 

23.  Property  —  Money.  Under  the  Exemption  Law  of  1861,  c.  7,  §§ 
1,  2,  property  only  is  exempt  from  sale  on  execution,  and  the  debtor 
cannot  demand  an  equivalent  in  money.     &ate  v.  Bmddin,  Md.  xiii.  78. 

24.  Railroad  Property  in  Use.  The  property  of  a  railroad  company 
in  actual  use  for  purposes  prescribed  in  the  charter  is  not  liable  to  levy 
apart  from  the  franchises  of  the  company.  Longstreet  v.  £.  £.  Oo. 
Penn.  xiii.  571  ;  11  W.N.  C.  No.  19. 

25.  Removing  out  of  State.  When  a  resident  of  the  State  removes 
therefrom  he  loses  the  benefit  of  its  excmpUon  laws.  Curtis  v.  McHvgh, 
Mich.  xiv.  19  ;  48  Mich.  262. 
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26.  Retidenee  —  Building  partly  leaud.  Under  a  statute  exempting 
the  dwelling-house  and  its  appurtenances,  a  building  occupied  in  part  as 
a  residence  by  the  debtor  is  exempt.      Winland  v.  Holcomb,  Minn.  iz.  51. 

27.  School  Properly  —  Distinction  between  Ownertkip  and  Use.  When 
an  exemption  is  granted  as  to  all  land,  etc.,  given  for  the  use  of  an  acad- 
emy, use,  and  not  ownership,  is  the  test  of  exemption.  Academy  t. 
Exeter,  N.  H.  ix.  719  ;  58  N.  H.  306. 

28.  From  Stock  in  Trade  —  Disposition.  The  debtor  may  take  his 
exemption  from  his  stock  in  trade,  and  dispose  of  it  as  he  chooses.  Ro- 
senthal V.  Scott,  Mich.  viii.  753. 

29.  Statute  —  Extra.  Territorial  Force.  The  lavrs  of  a  state,  and  in  this 
are  included  its  exemption  laws,  have  no  extra-territorial  force.  R.  R. 
Co.  V.  Thompson,  Kan.  xvii.  395. 

SO.  Taxation  —  Bank  —  Real  Estate.  When  the  real  estate  of  a  bank 
which  is  used  for  the  banking-house  is  exempted  from  taxation,  and  its 
charter  provides  that  it  may  hold  real  estate  conveyed  to  it  to  secure 
debts  due  it,  the  exemption  cannot  be  construed  to  cover  the  real  estate 
so  conveyed.     Bank  v.  State,  S.  C.  U.  S.  xiiL  385 ;  104  U.  S.  493. 

31.  Ibid.  —  Statute.  When  the  words  relied  upon  to  exempt  from 
taxation  are  of  doubtful  meaning,  they  will  be  construed  most  strongly 
against  the  claimant.    Academy  v.  Exeter,  N.  H.  ix.  719 ;  58  N.  H.  306. 

32.  Tools  and  Implements  —  Single  Occupation.  The  statute  exempt- 
ing the  tools  or  implements  of  the  business  of  a  debtor  from  attachment 
or  execution,  does  not  restrict  the  term  "  business  "  to  a  single  occupation. 
Baker  v.  Willis,  Mass.  iv.  482;  123  Mass.  194. 

33.  Voluntary  Exchange  of  Property.  Where  a  debtor  voluntarily 
exchanges  property  specifically  exempt  from  execution  for  property  not 
exempt,  he  cannot  claim  exemption  for  that  received  in  exchange ;  if, 
however,  the  property  received  in  exchange  is  of  the  species  exempt  by 
law  it  is  protected  from  execution.     Schneider  v.  Bray,  Tex.  xvi.  505. 

34.  Waiver  —  Disclaimer.  A  disclaimer  of  property  at  the  levy  is  not 
a  waiver  of  exemption  when  it  does  not  affect  the  officer's  action.  Me- 
Cabe  V.  Thompson,  Miun.  x.  532;  27  Minn.  134. 

35.  Ibid.  —  In  Lease.  A  covenant  that  the  rent  shall  be  a  lien  on  the 
crops  and  stock  kept  on  the  premises,  even  if  exempt,  is  binding  upon  the 
lessee.     Fejavary  v.  Broesch,  Iowa,  ix.  46 ;  68  Iowa,  88. 

36.  Widow  —  Separation.  A  widow  cannot  claim  exemption  nnder 
the  Pennsylvania  Act  of  1851,  where  she  has  left  her  husband,  and  it 
does  not  appear  that  she  has  maintained  the  family  as  far  as  able.  PlaU't 
Appeal,  Penn.  i.  408. 

37.  To  Wife  —  Absconding  Husband  in  Debt.  Where  a  husband  is 
an  absconding  debtor,  the  wife  may  claim  an  exemption  under  the  statute 
of  exemptions  for  the  benefit  of  the  family.  Malvin  v.  Christoph,  Iowa, 
xi.  192  ;  54  Iowa,  562. 

EXPRESS   COMPANIES. 

1.  Agent — Liability.  Where  a  contract  is  made  with  an  express 
company,  it  is  primarily  liable  to  the  shipper  under  its  contract.  If  the 
shipper  seeks  to  hold  the  agents  of  the  express  company  responsible  he 
can  do  so  only  through  the  contract  made  by  the  express  company  with 
himselt     Jns.  Co.  v.  R.  R.  Co.  U.  S.  C.  C.  vi.  281. 

2.  Jbid. —  Carrier.  If  the  agent  of  the  express  company  be  a  com- 
mon carrier,  it  is  held,  so  far  as  the  shipper  is  concerned,  to  all  the 
obligations  of  a  common  carrier,  subject  to  the  lawful  restrictions  made 
by  the  contract  with  the  express  company.     Ibid. 

3.  Common  Carrier.  An  express  company  using  the  ordinary  means 
of  conveyance  is  a  common  carrier.  Ea^prets  Co.  v.  Badcman,  Ohio,  4 
Am.  L.  T.  B.  328. 
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4  Cotiipen$€ilion.  —  Exi»tm§  Rates.  The  rates  of  compensation 
should  be  fair  and  reasonable,  and  when  the  parties  cannot  agree  the 
courts  must  decide.  Exist)  ug  rates  are,  prima  facie,  reaxonable.  .£b- 
preu  Co.  V.  R.  R.  Co.  U.  S.  C.  C.  xiii.  363;  8  McCrary,  147. 

5.  Connecting  Line  a»  Agent  —  Cu$tom.  An  express  com  pan  j  taking 
a  note  for  collection  at  a  point  beyond  its  line  will  be  held  liable  for  the 
negligence  of  the  connecting  line  as  its  agent,  if  soch  line  communicates, 
as  a  rule,  with  the  general  agent  of  the  company.  Knttpp  r.  Expreet  Cb. 
N.  H.  2  Am.  L.  T.  R.  476. 

6.  Conversion.  An  express  company  is  liable  in  conversion  upon 
failure  to  deliver  goods  received  by  it.  SmitA  y.  Dintmore,  N.  Y.  ix. 
627. 

7.  Negligence —  Value  of  LoU  Trunk.  A  liability  arises  for  the  value 
of  a  trunk  and  its  contents,  though  the  owner  did  not  disclose  the  value, 
especially  when  the  rates  of  tlie  company  required  an  inquiry  to  be  made. 
Ektprett  Co.  v.  -Scott,  Tex.  xvii.  638. 

tf.  Railroad*  —  ExcUuire  Right  of  Carrier.  Railroad  companies  have 
no  legal  right  to  carry  on,  over  their  own  roads,  an  exclusive  express 
business.     Dintmore  v.  R.  R.  Co.  U.  S.  C.  C.  x.  97. 

9.  Right  of  Transportation  over  Railroads.  Railroad  companies  can- 
not refuse  to  carry  for  express  companies  ;  nor  can  they  refuse  to  extend 
to  the  agents  and  messengers  of  the  latter  the  facilities  theretofore  ex- 
tended to  them.  Dintmore  v.  R.  R.  Co.  U.  S.  C.  C.  x.  97  ;  Rarest  Co. 
V.  R.  R.  Co.  U.  S.  C.  C.  xiii.  353 ;  8  McCrarv,  147. 

10.  Special  Con(ra<U  —  Acts  and  Conduct  of  Connecting  Carrier.  An 
express  company  may  stipulate  that  it  shall  not  be  liable  for  the  acts  or 
conduct  of  a  connecting  carrier,  when  it  has  receipted  for  a  through 
carriage.    Bank  v.  Express  Co.  U.  S.  C.  C.  1  Am.  L.  T.  R.  451. 

11.  Ihid. —  Claim  for  Lost  Goods  —  Limitation.  A  stipulation  that 
the  claim  for  goods  lost  by  an  express  company  must  be  made  within 
ninety  days  from  their  receipt  by  tlie  company,  or  that  it  shonld  not  be 
liable,  is  reasonable,  and  binding  on  the  shipper.  Expreu  Co.  v.  Caldirell, 
S.  C.  U.  S.  2  Am,  L.  T.  R.  162.     Smith  v.  Dhnsmore,  N.  Y.  ix.  627. 

12.  Ibid.  —  Loss  by  Fire  —  Negligenee  of  Railroad  Company.  A 
stipulation  that  an  express  company  will  not  be  liable  for  loss  by  fire  will 
not  protect  it  from  liubility  from  loss  by  fire  by  reason  of  tlie  negligence 
of  the  railway  company  carrying  its  goods.  Bank  v.  Express  Co.  S.  C. 
U.  S.  4  Am.  L.  T.  B.  132. 

13.  Und. —  Receipt —  Value  n'-t  given.  An  express  company  limiting 
its  liability  by  its  receipt  for  the  goods  to  fifty  dollars,  where  the  value  is 
not  stated,  is  bound,  in  the  absence  of  any  value  given,  for  that  amount 
only.     JUttser  v.  Holland,  U.  S.  C.  C.  ix.  503  ;  17  Blatch.  412. 

EXTRADITION. 

1.  Affidwrit  and  Prosecution  by  Citizen.  It  is  not  a  valid  objection  to 
tlie  surrender  of  a  fugitive  from  justice  that  the  prosecution  wiis  begun 
and  the  affidavit  made  by  a  citizen  of  the  state  called  upon.  iSc  parte 
Hicearingen,  S.C.  x.381 ;  13  S.  C.  74. 

2.  Arrest  and  Detention — Statute.  The  legislature  may  provide  for 
arrest  and  detention  before  the  sending  of  the  requisition,  and  limit*  the 
time  the  prisoner  will  be  held  under  the  statute.  £x  parte  RosefMatt, 
Cal.  iiL  258. 

8.  Arrest  on  Civil  Process  —  Right  to  Return.  The  service  of  a  sum- 
mons and  an  order  of  arrest  in  a  civil  action  against  one  extradited  who 
had  entered  into  a  recognizance  in  a  criminal  case,  served  Itefore  the  pris- 
oner had  an  opportunity  to  return  to  his  state,  will  be  set  aside.  Cmnp- 
ton  ▼.  Wilder,  Ohio.  xvi.  89.     Ex  parte  Rosenblatt,  Cal.  iii.  258. 

4,  Executive  Authority.     The  exeoutive  of  a  state  in  issuing  bis  wbn 
27 
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raot  of  extradition  acts  in  a  ministerial,  not  in  a  judicial  capacity.    WUeox 
V.  Nolze,  Ohio.  viii.  532  ;  34  Ohio  St.  520. 

5.  Ibid.  —  Discretion  of  Governor,  There  is  no  discretion,  in  a  proper 
case,  vested  in  the  responding  governor,  but  it  u  bis  imperative  duty  to 
issne  his  warrant  of  extradition.  Work  v.  GcurringUm,  Ohio,  vi.  629.  Ex 
parte  Swearingen,  S.  C.  x.  381 ;  18  S.  C.  74. 

6.  Fugitive  —  Committing  Crime  and  Returning  Home.  A  person 
committing  a  crime  in  another  state  and  then  returning  to  his  home  "  flees 
from  justice  "  within  the  meaning  of  art.  4,  §  2,  of  the  Federal  Consd- 
tution.     ExparU  Swearingen,  S.  C.  x.  381  ;  IS  S.  C.  74. 

7.  Necessary  Treaty,  Unless  there  is  a  treaty  there  can  be  no  extras 
dition.    State  v.  Bdwet,  Ey.  4  Am.  L.  T.  R.  524. 

8.  Refusal  to  Adjovm  —  Depositions  —  Discretion.  The  refusal  of 
the  commissioner  to  grant  an  adjourn  men  t  to  enable  the  accused  to 
procure  depositions  from  England  to  show  an  alibi  is  a  legitimate  exer- 
cise of  discretion.  '  In  re  Wadge,  U.  S.  C.  0.  xv.  612. 

9.  Ibid.  —  Review  —  Evidence.  This  court  cannot  review  the  action 
of  the  commissioner  when  there  was  suflicient  competent  evidence  before 
him  to  authorize  him  to  decide  the  case  on  its  merits.     Ibid. 

10.  Revocation  —  Accused  delivered  up.  Upon  revocation  no  inquiry 
as  to  the  grounds  thereof  will  be  made,  though  the  accused  is  in  the  cus- 
tody of  the  demanding  state.      Work  v.  Carrington,  Ohio,  vi.  629. 

1 1.  Ibid.  —  Warrant  improvidently  issued.  If  a  warrant  is  obtained  in 
a  case  in  which  it  should  not  have  been  bsued,  the  governor  may  revoke 
it,  whether  issued  by  himself  or  his  predecessor.     Ibid. 

12.  IVial  for  Another  Offence.  Under  the  extradition  treaty  of  1842 
with  Great  Britain,  a  person  surrendered  to  the  United  States  by  virtue 
of  its  provisions  cannot  be  tried  upon  a  charge  different  from  that  for 
which  he  was  extradited.  Commonwecdth  v.  Hawes,  Ky.  v.  651 ;  4  ^.m 
L.T.  R.524;  18  Bush,  697. 

13.  Before  V.  S.  Commissioner  —  Depositions —  Authentication.  In 
proceedings  before  a  United  States  commissioner  the  certificate  of  the 
mipister  or  consular  officer  of  the  United  States  residing  in  the  foreign 
country,  from  which  the  fugitive  has  escaped,  authenticating  depositions 
or  other  documentary  evidence,  may  be  assisted  by  other  evidence.  In 
re  Wadge,  U.  S.  C.  C.  xv.  612. 

14.  Validity  of  Requisition  —  No  Affidavit.  The  want  of  an  affidavit 
charging  the  prisoner  to  be  a  fugitive  irom  justice  will  not  invalidate  the 
requuiUon.    Ex  parte  Swearingen,  S.  C.  x.  881 ;  13  S.  C.  74. 

15.  Warrant —  Parol  Evidence  a$  to  Offence.  The  warrant  is  not 
conclusive  as  to  the  offence ;  it  may  be  contradicted  by  parol.  Wtleox 
V.  Nolze,  Ohio,  viL  532 ;  34  Ohio  St.  620. 

FACTOBS. 

1.  Advances  —  Action —  Goods  to  be  Sold.  A  factor  cannot  sue  for 
advances  beyond  the  estimated  value  of  the  goods,  before  exhausting  the 
properi^  in  his  hands.     Whitman  y.  HorUm,  N.  Y.  xi.  97. 

2.  Ibid.  —  Lien  —  BiU  of  Lading.  For  advances  made  upon  the 
security  of  a  consignment,  the  factor  is  entitled  to  the  bill  of  lading  us 
agaiast  a  general  assignee.  Lutscher  v.  7%e  Comptoir  d'Escompte  de 
Paris,  Q.  B,  Div.  iii.  129  ;  1  Q.  B.  709. 

3.  Ibid.  — Right  of  Consignee  to  Sell  —  Consignor  directing  Sales.  In 
the  absence  of  an  agreement  the  consignee  has  the  right  to  sell  at  such 
time  as  he  sees  proper,  to  the  extent  of,  and  in  payment  of,  his  advances. 
Btttterfield  v.  Stephen*,  Iowa,  xv.  144 ;  59  Iowa,  596. 

4.  Ibid.  —  SiAsequent  Consignment  —  Assignment  of  Draft  and  BiU 
of  Lading.  A  factor  cannot  sell  goods  consigned  to  Um,  for  former  ad- 
vances, where  he  has  notice  that  the  draft  and  bill  of  lading  have  been 
assigned.     Holmes  v.  Bank,  Penn.  yii.  274  ;  87  Fenn.  St.  585. 
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6.  LitH  —  Good$  —  Advances  —  General  Balance.  A  factor  has  a 
lien  on  all  goods  in  his  possession  for  commissions  and  advances ;  he  may 
hold  the  goods  or  the'ir  proceeds  for  any  balance  of  bis  general  account 
Whitman  y.  HorUm,  N.  Y.  xi.  97. 

6.  Ibid.  —  Instruction.  An  agent  intrusted  with  goods  for  sale  at  a 
particular  price  in  the  principal's  name  is  a  factor,  and  has  his  lien. 
Steven*  v.  BiUer,  Ct.  of  Appeal,  xvii.  908. 

7.  Aid,  —  ReepontihtUty  to  Purehater,  One  delivering  goods  sold  by 
him  for  his  principal,  assuming  no  responsibility  to  the  purchaser,  is  a 
broker,  not  a  factor,  and  .has  no  lien.  Oabeen  v.  Shoener,  Penn.  xiv. 
29. 

8.  Sight  to  Pledge.  To  pledge  the  goods  of  the  principal  is  beyond 
the  scope  of  the  fact5r's  power.  McOreary  v.  Oaine,  Tex.  xiii.  797 ;  55 
Tex.  485. 

FALSE   IMPRISONMENT. 

1.  Arrest  —  Interfering  with  Officer  —  Guilt  of  Accused  Person.  In 
false  imprisonment  and  malicious  prosecution  upon  an  arrest  for  interfer- 
ing with  an  officer  making  an  arrest,  the  innocence  of  the  accused  person 
cannot  be  shown.  Montgomery  v.  Sutton,  Iowa,  xiv.  175 ;  58  Iowa, 
697. 

2.  Charge  —  Evidence  —  Confusing  Jury.  A  charge  in  false  impris- 
onment, though  technically  correct,  if  it  tends  to  confuse  the  jury  by  the 
introduction  of  terms  not  in  evidence  and  not  understood,  is  ground  for 
reversal.     Marshall  v.  Heller,  Wis.  xiv.  575  ;  55  Wis.  892. 

3.  Complaint,  only — Warrant.  The  complainant  who  puts  before  the 
magistrate  the  evidence  is  not  liable  for  the  execution  of  the  warrant 
issued,  unless  he  takes  part  in  the  arrest  itself.  Murphy  v.  Walters,  Mich, 
ii.  214;  34  Mich.  ISO. 

4.  for  Contempt  —  Injunction  Violaied  —  No  Undertaking.  An  ai^ 
rest  for  the  violation  of  an  injunction  on  which  the  necessary  undertaking 
was  not  given  is  not  authorized.  Diehl  v.  Frietler,  Ohio,  xiii.  539 ;  37 
Ohio  St.  473. 

5.  Execution  —  Commencement  —  Judgment  Debtor.  A  demand  upon 
the  alleged  trustees  and  the  search  for  the  judgment  debtor's  property  is 
the  commencement  of  the  service  of  an  execution  which  also  lies  against 
the  person,  when  such  steps  must  be  taken  before  the  arrest.  O'Brien 
V.  Annis,  Mass.  iL  860 ;  120  Mass.  143. 

6.  Bnd,  —  Issued  by  Clerk  —  Validity.  Where  an  execution  against 
the  person  is  issued  by  the  clerk,  as  of  course  and  ministerially,  he  is  not 
responsible  in  damages  if  the  writ  is  issued  contrary  to  law,  unless  the 
facts  are  within  his  knowledge.    Barnes  v.  ViaU,  U.  S.  C.  C.  xii.  5. 

7.  By  Jailer  —  Alias  Ca.  So.  —  Validity.  Where  the  jailer  knew 
that  a  defendant  in  arrest  was  entitled  to  be  discharged,  but  did  not  know 
that  an  alia*  ca.  sa.  valid  on  its  face  was  issued  wrongly,  he  cannot  be 
held  liable  in  false  imprisonment.     Ihid 

8.  By  Magistrate  —  Arrest  of  Insane  Person.  A  magistrate  can  order 
the  arrest  of  an  insane  person  committing  a  breach  of  the  peace  in  bis 
presence,  as  well  as  that  of  a  sane  person.  Lott  v.  Sweet,  Mich.  L  81 4 ; 
83  Mich.  308. 

9.  Ibid,  —  Charge.  A  charge  that  a  magistrate  could  lawfully  order 
an  arrest  for  a  breach  of  the  peace  committed  in  his  presence,  but  that  he 
would  be  liable  in  an  action  for  false  imprisonment,  if  he  so  ordered,  ior 
a  breach  not  so  committed,  covers  all  necessary  ground  under  the  or- 
dinary circumstances  of  such  an  arrest     Ibid. 

10.  By  Military  Officer  —  Act  of  Congress  —  Hl^td  Detention.  A 
military  officer  who  arrests  a  citizen,  pursuant  to  an  act  of  Congress,  but 
detains  bim  in  custody  for  a  longer  period  than  is  allowed  or  required  by 
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the  statute,  is  liable  for  false  imprisonment.    Watert  v.  CampheH,  U.  S.  C, 
Civ.  616. 

11.  Notice  of  Justification  bff  Sheriff"  hinuelf.  If  the  sheriff  desires  to 
protect  himself  against  the  failare  of  the  bail  in  the  undertaking  to  jus- 
tify, he  must  himself  give  notice  of  justijSc(ttion.  Jrteaga  v.  Hack,  N. 
Y.  xiiL  630 ;  88  N.  Y.  403. 

1 2.  Bjf  Officer  —  Execution  under  First  Efection.  An  offioer  by  Tirtue 
of  his  first  election  maj  complete  the  service  of  the  execution.  ifBrien 
V.  Annis,  Mass.  ii.  360  ;  120  Mass.  143. 

13.  Ibid.  —  Execution  of  Proceu  after  his  Term.  At  common  law,  an 
officer  who  has  commenced  the  service  of  a  process  is  entitled,  and  even 
bound,  to  complete  it,  though  out  of  office.     Mid. 

14.  Jbid. —  Ordinance  Broken — Subsequent  Artest  unthout  Warrant. 
An  officer  who  did  not  attempt  to  arrest  one  who  had  violated  a  town 
ordinance,  at  the  time  of  the  offence,  cannot  make  the  arrest,  five  hours 
later,  without  a  warrant.      Wahl  v.  Walton,  Minn.  xvi.  378. 

15.  Ibid,  —  Process.  An  officer  executing  final  process  is  protected 
thereby,  though  he  knew  that  the  defendant  therein  was  not  liable. 
O'Shaughnessy  v.  Baxter,  Mass.  iii.  372;  122  Mass.  515. 

16.  Order  of  Sheriff —  Valid  Process.  An  order  of  the  sheriff  to  his 
deputy  to  re-arrest  a  defendant  for  the  failure  of  his  bail  to  justify  is  not 
process  valid  on  its  face  to  protect  his  deputy  in  an  action  against  him 
for  a  wrongful  act.    Artoaga  v.  Flack,  N.  Y.  xiii.  630  ;  88  N.  Y.  408. 

17.  Plaintiff  discrediting  BttiL  Plaintiff  ordering  an  arrest  on  writ, 
and  directing  officer  to  refuse  sufficient  bail,  is  liable.  Gibbs  v.  RandlsU, 
N.  H.  xii.  213. 

18.  ^  Police  Officer —  For  Felony —  Suspicion  —  Hearsay.  An  ar- 
rest of  a  person  by  police  officers  upon  suspicion  of  felony,  upon  mere 
hearsay  information,  which  could  have  been,  hut  was  not,  verified  by  the 
officers,  is  wholly  indefensible.     Somerville  v.  Richards,  Mich.  vii.  180. 

19.  Prima  Facie  Case  —  Defmee.  The  prosecution  need  prove  the 
impuisonment  only,  for  that  is  presumed  to  he  unlawful  until  tlie  contrary 
is  shown.     Kirbie  v.  State,  Tex.  vii.  636  ;  4  Ct.  of  Appeals,  60. 

20.  By  Sheriff — Re-Arrest  —  Justification  of  Bail.  A  sheriff  cannot 
re-arrest  a  defendant  against  whom  an  order  of  arrest  has  been  issued, 
upon  a  notice  of  the  plaintiff  that  he  does  not  accept  the  bail  offered ; 
there  must  be  a  failure  to  justify  on  the  undertaking,  after  due  notice  of 
exception  thereto.     Arteaga  v.  Flack,  N.  Y.  xiii.  630 ;  88  N.  Y.  403. 

21.  Toum  —  Arrest  of  Non-Resident  Debtor.  An  action  for  an  assault 
and  battery  and  false  imprisonment  will  not  lie  against  a  town  for  an  ai^ 
rest  of  a  debtor  not  an  inhabitant  of  the  town,  for  want  of  sufficient 
goods  found  to  satisfy  the  warrant.  Alger  v.  Easton,  Mass.  i.  488 ;  119 
Mass.  77. 

22.  Warrant —  For  Non-  Taxpayer.  It  will  be  presumed  that  the  war- 
rant is  valid,  in  an  arrest  for  the  non-payment  of  taxes.  Snow  v.  Wteka, 
Maine,  xvi.  783. 

FEDERAL  JURISDICTION. 

1.  Acceptance  of  Service  of  Writ.  Acceptance  of  service  of  a  writ 
will  not  confer  jurisdiction,  where  it  otherwise  does  not  exist.  Petroco- 
kino  V.  Stuart  Sf  Bro. ;  Vim  Bergen  v.  StuoH  Sr  Bro.  U.  S.  C.  C.  ix. 
167. 

2.  Alien  —  Foreign  Consul,  The  alienage  of  a  defendant  is  not  to  be 
presumed  from  the  mere  fact  that  he  is  the  consul,  in  this  country,  of  a 
foreign  government.     Bars  v.  Brecon,  S.  C.  U.  S.  xvii.  677. 

3.  Jbid.  —  Foreign  Corporation.  An  alien  cannot  sue  a  foreign  cor- 
poration having  an  office  in  a  state,  and  by  law  suable  therein.     Ibid. 

4.  Jbid.  —  Parties  —  Conaitution,  art.  3,  ^  2  —  Act  of  1798.    The 
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Act  (rf  1798,  taken  in  oonnection,  as  H  mnst  be,  with  the  Constitntion, 
confers  jurisdiction  only  where  but  One  of  the  parties  is  an  alien.  Petro- 
eokino  v.  SttiaH  Sf  Bro.  ;   Van  Bergen  v.  ^uart,  U.  8.  C.  C.  ix.  167. 

5.  Amount  —  Claim  c«mpo»ed  of  Items.  The  right  will  not  be  de- 
feated by  proof  that  the  claim  was  at  one  time  composed  of  several  items 
of  less  than  five  hnndred  dollars  each.  Stanley  v.  Supervitort,  U.  S. 
C.  C.  IT.  678. 

6.  Jbid.  —  Pleading.  The  amount  or  value  given  in  the  pleading  of 
the  plMntiff  is  the  sole  test.      Wert  v.  Wood,  U.  S.  C.  C.  xvii.  196. 

7.  AttignmetU — OoBusion — Ael  of  1S7 5.  Where  parties  conveyed 
land  to  a  stranger,  a  citisen  of  another  state,  for  the  express  purpose  of 
creating  jurisdiction,  the  suit  brought  must  be  dismbsed.  Cofjm  v. 
Hoggin,  U.  S.  C.  C.  xiii.  547  ;  7  Saw.  509. 

8.  Jbid.  —  Oontideration.  It  is  of  no  moment  that  there  was  no  con- 
sideration so  long  as  the  legal  title  was  transferred.  Stanley  v.  Super- 
vi$or$,  U.  S.  C.  C.  XV,  678. 

9.  Jbid.  —  Nominal  Oontideration.  That  a  deed  was  for  a  nominal 
consideration,  there  being  no  agreement  for  a  reconveyance,  will  not 
defeat  jurisdiction.     J)e  Laveaga  v.  WiUiam$,  U.  S.  C.  C.  viii.  548. 

10.  Aid. —  Corporate  Note  —  Seal — Maturity.  The  holder  of  a 
promissory  note  of  a  corporation,  having  its  seal  attached,  discounted  in 
the  state,  and  transferred  after  maturity,  is  an  assignee  of  the  note  within 
the  inhibition  of  the  Act  of  March  8,  1875.  Coe  v.  B.  B.  Co.  U.  S.  0. 
C.  xii.580;  19  Blatch.  522. 

11.  Jbid. —  Coupon* — Owner.  Where  the  alleged  assignee  of  cou- 
pons is  not  the  real  owner,  there  is  no  jurisdiction.  Fountain  v.  Angelica, 
U.  S.  C.  C.  xiv.  71  ;  20  Blatch.  448. 

12.  Ibid.  —  Holder  of  Coupon*.  The  right  of  the  owner  of  coupons 
payable  to  bearer  or  to  the  holder  thereof  to  sue  io  the  federal  court  does 
not  depend  upon  the  citizenship  of  any  previous  holder.  Toum  of 
Thompeon  v.  Perrine,  S.  C.  U.  S.  xv.  289 ;  106  U.  8.  689. 

18.  Ibid,  —  Holder  of  Municipal  Bonds.  The  holder  of  municipal  bonds 
payable  to  bearer  is  not  an  assignee  of  the  contract,  and  the  inhibition  of 
the  Act  of  March  8,  1875,  does  not  apply  to  him.  Fair  v.  Lyons,  U.  S. 
C.  C.  xiv.  547. 

14.  Ibid.  —  Tnutee  Nonst^ed  —  New  Trustee  —  Oitixenship.  A  trus- 
tee, a  citizen  of  New  Jersey,  appointed  upon  the  petition  of  a  trustee,  a 
citizen  of  New  Tork,  who  asked  to  be  relieved,  can  sue  as  assignee,  in  a 
New  Tork  district,  after  the  nonsuit  of  the  former  trustee  therein.  Ins. 
Co.  V.  Brougbton,  8.  C.  V.  S.  xvi.  705. 

15.  Bail  in  Criminal  Gates —  Becognizance  —  Statute.  A  recogni- 
zance, which  is  valid  by  the  state  law,  is  sufficient  in  the  federal  court. 
U.  S.  V.  Boans,  U.  S.  C.  C.  ix.  811. 

16.  Circuit  Courts  —  Act  of  1875.  Circuit  courts  have  not  original 
jurisdiction  under  the  Act  of  1875,  unless  the  very  right  of  the  par^ 
springs  out  of  or  has  its  origin  in  the  aCt.  Dowell  v.  Oriswold,  U.  S.  C. 
C.  V.  78 ;  5  Saw.  23. 

17.  Citixenskip —  '^Citizen  "in  Act  of  1789,  and  the  word  "citizens" 
in  the  Act  of  March  8,  1875,  construed.  Teal  v.  Walker,  U.  S.  C,  C.  v. 
202. 

18.  Bnd.  —  Parties.  A  controversy  is  not  "between  citizens  of  differ- 
ent states,"  unless  all  the  persons  on  one  side  of  it  are  citizens  of  differ- 
ent states  from  all  the  per»ons  on  the  other  side.     Rid. 

19.  Rid. — Act  of  1875 —  Assignment  of  Chose  in  Action  —  Statute. 
The  assignee  of  a  chose  in  action  not  assignable  where  the  cause  of  action 
arose,  under  the  Act  of  Congress  of  1875  cannot  sue  in  the  federal  court 
by  reason  of  his  citizenship.     Jns.  Co.  v.  B.  B.  Co.  U,  S,  C,  C.  xv.  481. 

30.  Ibid.  —  JhmiciL    For  the  purposes  of  the  jurisdiction  of  the 
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United  States  ooarts,  domicil  is  the  test  of  citizenship.    Pcppenhautem  t. 
India  Suiber  Comb  Co.  U.  S.  C.  C.  xv.  185. 

21.  Ibid.  —  Itsue  —  New  Fork.  Under  the  New  York  Code  pleas  in 
abatement  are  abolished,  and  the  qneetiou  of  the  citizenship  of  the  plain- 
tiff can  be  raised  by  a  special  denial  in  the  answer  but  not  by  a  general 
denial ;  and  unless  the  answer  contains  such  a  special  denial  the  plaintiff 
need  give  no  proof  of  citizenship.     Draper  v.  Sprtpffport,  U.  S.  C.  C. 

IV.  677. 

22.  Md.  —  Pleadings.  An  averment  that  parties  reside,  or  that  a 
firm  does  business,  in  a  particular  state,  or  that  a  firm  is  "  of  "  that  state, 
is  not  suflScient  to  show  citizenship  in  such  state.  Cfraee  v.  Int.  Co.  & 
C.  U.  S.  xvii.  1. 

23.  Constitutional  Right*  —  How  Bai$ed.  Wherever  rights  acknowK 
edged  and  protected  by  the  Constitution  of  the  United  States  are  denied 
or  invaded  under  the  shield  of  state  legislation,  the  supreme  court  of  the 
United  States  is  authorized  to  interfere.  Murray  v.  Charkitown,  S.  C. 
U.  S.  V.  545  ;  96  U.  S.  432. 

24.  ConttitxUionality  of  State  Statutes.  This  court  will  not  declare  a 
statute  of  a  state  to  be  repugnant  to  the  Constitution  of  the  state,  except 
there  be  a  clear  and  strong  conviction  of  their  incompatibility  with  each 
other.  Livingston  CourUy  v.  Darlington,  S.  C.  U.  S.  ix.  665 ;  101  U.  S. 
407.  ^mwoodv.  ilforey,S.C.  U.S. iL 801;  92 U.S. 289.  B.B.Co.v.JL 
S.  Co.  U.  S.  C.  C,  xvii.  168.     Mayer  v.  Cahalin,  U.  8.  C.  C.  vii.  327. 

25.  Construction  of  State  Statute.  The  decisions  of  the  courts  of  last 
resort  will  be  followed  by  the  federal  courts  in  construing  a  statute.  £3m- 
wood  V.  Marcy,  S.  C.  U.  S.  ii.  301 ;  92  U.  S.  289.  Bawes  v.  Water  O*. 
U.  S.  C.  C.  vii.  100.  Lavin  v.  Bank,  U.  S.  C.  C.  ix.  541 ;  18  Blatcb.  1. 
Smith  ▼.  Fond  du  Lac,  U.  S.  C.  C.  xii.  458.  Mooney  v.  Humphrey,  U. 
S.  C.  C.  xiv.  354. 

26.  Creditor's  Bill  —  Judgment  of  Another  State.  A  creditor's  bill  to 
set  aside  fraudulent  transfers  of  property  cannot  be  maintained  in  the 
circuit  court  upon  a  judgment  and  execution  of  a  state  oourt  of  a  state 
other  than  the  one  in  which  the  circuit  court  is  held.  Clafin  y.  Mc- 
Dermott,  U.  S.  C.  C.  xiv.  8 ;  20  Blatch.  522. 

27.  Decision  of  Inferior  Court  upon  Single  Point — Mere  Affirmance 
—  Presumption.  Where  a  case  has  been  decided  in  an  inferior  court  of 
a  state  on  a  single  point  which  would  give  this  court  jurisdiction,  it  will 
not  be  presumed  here  that  the  supreme  court  of  the  state  decided  it  on 
some  other  ground  not  found  in  the  record  or  suggested  in  that  court. 
Keith  V.  C«ark,  Collector,  S.  C.  U.  S.  viL  129;  97  U.  S.  545. 

28.  Federal  Court — Foreign  Court.  The  federal  court  takes  cogni- 
zance of  the  same  laws  as  the  state  courts  of  the  district  within  which  it  is 
held,  and  occupies  the  same  footing  as  domestic  superior  courts  of  record. 
Turrell  r.  Warren,  IJinn.  v.  726 ;  25  Minn.  9. 

29.  Federal  Question  —  Federal  Law.  Unless  a  federal  law  is  a  nec- 
essary ingredient  in  the  case,  there  is  no  federal  question  raised.  IL 
R.  Co.  V.  New  Fork,  U.  S.  C.  C.  xvi.  644. 

30.  Foreign  Consuls  —  Aliens.  The  jurisdiction  of  the  circuit  courts 
of  the  United  States  of  suits  by  citizens  against  aliens  is  not  defeated  by 
the  fact  that  the  defendant  is  the  consul  of  a  foreign  government.     Biirg 

V.  Preston,  S.  C.  U.  S.  xvii.  577. 

31.  Ibid.  —  Constitutional  Construction.  The  constitutional  grant  of 
original  jurisdiction  to  this  court  of  all  cases  affecting  consuls  does  not 
prevent  Congress  from  conferring  original  jurisdiction,  in  such  cases  also, 
upon  the  sulx>rdinate  courts  of  the  Union.  Bors  v.  Preston,  S.  C.  U.  S. 
xvii.  577. 

32.  Foreign  Corporation  —  Service.  Federal  process  will  issue  against 
and  be  served  upon  the  agents  of  a  foreign  corporation  doing  business 
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under  a  ttatnte  providing  for  gnch  service.  WiUianu  v.  Trcmiportation 
Oo.  U.  S.  C.  C.  vi.  673. 

38.  Fraud  in  Decree  —  Review — OHizenehip.  A  bill  in  the  nature  of 
ail  original  bill,  to  review  proceedings  in  the  original  cause  to  ascertain 
whether  the  decree  therein  should  be  impeached  for  fraud,  maj  be 
brought  in  a  federal  court  in  which  the  decree  was  made,  irrespective  of 
the  citizenship  of  the  parties.  Otbom  v.  R.  R.  Co.  U.  S-  C.  C.  viiL 
298. 

84.  Guetrdian  and  Ward — Accounting — Fraud  —  Federal  Court  in 
Equity.  A  federal  court,  as  a  court  of  equity,  has  jurisdiction  to  call  an 
administrator  to  account,  who  has  defrauded  the  estate  in  the  course  of 
his  trust,  notwithstanding  the  probate  court  which  appointed  him  has 
passed  a  decree  finally  settling  his  accounts  and  discharging  him,  the 
fraudulent  acts  not  having  been  raised  therein.  Van  BokkeUn  v.  Cook, 
U.  S.  C.  C.  ix.  502. 

35.  Injunction  —  By  State  Court  —  Tretpau.  The  prosecution  of  an 
action  in  a  state  court  for  taking  in  execution  the  goods  of  one  person 
upon  execution  ont  of  this  court,  when  the  execution  was  against  another 
person,  cannot  be  enjoined.     Evant  v.  Pack,  U.  S.  C.  C.  vii.  70. 

36.  Jhtolvent  Corporation.  Federal  courts  will  not  interfere  with  the 
jurisdiction  of  the  state  courts,  first  obtained  over  the  assets  of  an  in- 
solvent corporation.     Levi  v.  Jn».  Co.  U.  S.  C.  C.  ix.  398. 

37.  Infection  of  Record —  Objection.  Although  the  question  of  juris- 
diction is  not  raised  by  the  parties,  the  court  will  inspect  the  record  to 
examine  that  question.     Bore  v.  Pretton,  S.  C.  U.  S.  xvii.  577. 

38.  Judgments  of  State  Courts.  Whilst  the  courts  of  the  United  States 
are  not  foreign  tribunals  in  their  relations  to  the  state  courts,  they  are 
tribunals  of  a  different  sovereignty,  exercising  a  distinct  and  independent 
jurisdiction,  and  are  bound  to  give  to  the  judgments  of  the  state  courts  • 
only  the  same  faith  and  credit  which  the  courts  of  another  state  are 
bound  to  give  to  them.  Pennoyer  v.  Neff,  8.  C.  U.  S.  v.  353  ;  95  U.  S. 
714. 

89.  Ibid.  —  Validity.  The  federal  courts  will  inquire  into  the  jurisdic- 
tion of  a  state  court,  to  ascertain  the  validity  of  a  judgment.  Galpin  v. 
Page,  S.  C.  U.  S.  1  Am.  L.  T.  R.  523. 

40.  lAent  —  Judgment  of  Federal  Court  —  Several  Dittriete  -—  Judg- 
ment operative  throughout  the  State.  The  lien  of  a  judgment  obtained  in 
a  federal  court  is  operative  from  its  date  upon  real  estate  situated  in  all 
parts  of  the  state,  notwithstanding  the  state  is  divided  into  two  or  more 
judicial  districts  of  the  United  States.  Prevott  v.  Gorrefl  No.  1,  U.  S. 
C.  C.  v.  616. 

41.  Like  Questions  invoived  in  State  Courts.  That  the  questions  liti- 
gated are  involved  in  other  actions  between  different  parties  in  the  state 
courts  will  not  defeat  jurisdiction.  Currie  v.  Lewiston,  U.  S.  C.  C.  xv. 
614. 

42.  Limitations,  Statute  of —  Fraud —  Equity.  The  statute  of  limi- 
tations of  a  state,  where  the  operation  of  the  statute  on  the  case  at  bar 
would  be  against  well-settled  principles  of  equity,  and  in  favor  of  a  party 
who  interposes  the  statute  against  the  charge  of  fraud,  will  not  be  ap- 
plied.    Johnston  V.  Roe,  U.  S.  C.  C.  ix.  672. 

48.  Order  to  preserve  Property  in  Litigation.  The  circuit  court  of 
the  United  States  may  pass  orders  to  preserve  property  in  litigation, 
where  the  proceeding  is  against  the  property,  and  its  preservation  is  ab- 
solutely essential  to  give  relief,  by  interlocutory  orders  after  and  pending 
an  appeal  to  the  supreme  court  of  the  United  States.  May  v.  Printup, 
6a.  V.  892  ;  59  Ga.  128. 

44.  Partition.  Federal  courts  have  jurisdiction  of  a  suit  in  partition. 
Austin  V.  R.  R.  Co.  U.  S.  C.  C.  xvi.  548. 
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45.  Patent —  Contract  for  Use.  A  suit  between  citizens  of  tbe  same 
state  caonot  be  sustained  as  arising  under  the  patent  laws,  where  there  is 
no  denial  of  the  validity  of  plaintiff's  patent  HarteU  v.  Tilghmem,  S. 
C.  U.  S.  viL  613;  96  U.  S.  547.     Simpton  v.  SeieO,  N,  Y.  xiv.  715. 

46.  Railroad  Companies  coniolidateiL  The  consolidation  of  railroad 
oompanies,  created  by  different  states,  and  their  operation  as  one  line  of 
road,  will  not  defeat  the  right  to  sue  any  of  the  roads  in  the  state  of  its 
corporation.    E.  B.  Co.  v.  R.  R.  Co.  U.  S.  C.  C.  ix.  103. 

47.  Receiver  to  coUect  County  Taxes.  The  jurisdiction  of  the  federal 
courts  does  not  extend  to  the  appointment  of  a  receiver  to  collect  taxes 
levied  by  a  county  court  to  pay  interest  on  county  railroad  bonds. 
Sampson  V.  Allen  County,  U.  S.  C.  C.  xiv.  356. 

48.  Resident  of  Territory  suing  Citizen  of  State.  A  resident  of  a 
territory  cannot  sue  a  citizen  of  a  state  in  the  federal  courts  on  the  ground 
that  such  resident  is  a  citizen  of  a  state.  Watson  v.  Brooks,  U.  S.  C.  C. 
xiv.  580 :  8  Saw.  316. 

49.  Review  —  Trial  by  District  Judge.  The  circuit  court  cannot  re> 
view,  on  bill  of  exceptions,  a  case  tried  by  the  district  court  without  a 
jury.     Doty  v.  Jewett,  U.  8.  C.  C  xvii.  515. 

50.  &ate  Decisions  —  Action  at  Common  Law.  The  law  of  the  state 
governs  in  so  far  as  the  right  to  bring  an  action  at  common  law  is  con- 
cerned.    Sias  y.  Ins.  Co.  U.  S.  C.  C.  x.  719. 

51.  Ibid. —  Common  Law  Questions.  The  federal  courts  will  not  be 
controlled  by  the  decisions  of  state  courts  ia  common  law  questions  raised 
on  contracts  made  therein.  Galpin  v.  Page,  S.  C.  U.  S.  1  Am.  L.  T. 
B.523. 

52.  Rid.  —  Authority  in  Courts  of  Another  State.  The  dedsion  of  the 
supreme  court  of  the  United  States,  holding  a  statute  of  Missouri  repug- 
.nant  to  the  Federal  Constitution,  is  binding  upon  this  court  in  an  action 
where  a  similar  statute  of  this  state  is  to  be  construed.  Van  Buren  v. 
Doumina,  Wis.  iii.  257 ;  41  Wis.  122. 

53.  Ibid,  —  Authority  in  State.  A  decision  of  the  supreme  court  of 
the  United  States  which  interprets  the  rights  of  parties  held  under  state 
laws  in  opposition  to  the  construction  of  the  highest  state  court  will  not 
be  respected.     Perry  v.  Wheeler,  Ky.  iii.  368  ;  12  Bush,  541. 

64.  Jbid. —  Commercial  Law  —  National  Bank.  The  federal  courts 
are  not  bound  by  the  state  decisions  in  commercial  law,  even  in  an  action 
by  a  national  bank  in  the  state  against  a  citizen  thereof  upon  negotiable 
paper  there  executed  and  made  payable.  R,  R.  Co.  v.  Bank,  S.  C.  U. 
S.  X.  289.  Gates  v.  Bank,  lb.  ix.  97.  See  Sonstiby  v.  Keeley,  lb.  JtiL 
38.  Sias  V.  £u.  Co.  U.  S.  C.  C.  x.  719;  S.  C.  iii.  387.  JeweU  v.  Hont, 
U.  S.  C.  C.  2  Am.  L.  T.  R.  97. 

55.  lUd.  —  First  Decision  —  Vested  Rights,  Where  there  have  been 
different  constructions,  the  first  decision  is  followed,  on  the  ground  that 
rights  acquired  on  the  strength  of  that  decision  ought  not  to  be  lost  by  a 
change  of  opinion  in  the  court.  Elmwood  v,  Marcy,  S.  C.  U.  S.  ii.  301 ; 
92  U.  S.  289.     See  New  Hampshire  v.  R.  R.  Co.  U.  S.  C.  C.  iL  80. 

56.  Taxation  —  Shares  of  National  Bank.  An  action  to  enforce  a 
right  conferred  by  the  Revised  Statutes  of  the  United  States  in  respect 
to  the  taxation  of  property  in  the  shares  of  national  banks  is  a  suit  aria- 
iog  under  the  laws  of  the  United  States,  withiii  the  meaning  of  the  Act 
of  March  3,  1875,  respecting  the  jurisdiction  of  circuit  courts.  Stanley 
V.  Supervisors,  U.  S.  C.  C.  xii,  291 ;  19  Blatch.  147. 

57.  Wills.  A  federal  court  has  no  jurisdiction  in  cases  of  proceedings 
to  establish  a  will.    In  rt  Fraser's  EstaU,  U.  S.  C.  C.  vi.  357. 
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FBDSIBAL    OFFI0B1B8. 

1.  AuAority  of  State  to  direct.  The  state  cannot  prescribe  roles  for 
officers  of  the  general  government ;  as  by  requiring  that  a  certificate  of 
the  cancellation  of  a  patent  mast  be  signed  by  a  particular  oificer.  Davit 
T.  Filer,  Mich.  viii.  50  ;  40  Mich. 

2.  Sxamining  Surgeon  appointed  bt/  the  Oommitsioner  of  Pensions.  A 
•orgeon  appointed  by  the  commissioner  of  pensions  to  examine  applicants 
for  pensions  is  not  an  officer  of  the  United  States.  Germaine  v.  U.  S. 
S.  C.  U.  S.  viii.  885 ;  99  U.  S.  508. 

8.  Officer  holding  Governor' t  Warrant  for  Fugitive  from  Justice.  An 
•gent,  appointed  by  the  state  in  which  a  fugitive  from  justice  stands 
charged  with  crime,  to  receive  such  fugitive  from  the  state  by  which  he 
is  surrendered,  is  not  an  officer  of  the  United  States  within  the  meaning 
of  former  adjudioatioDS  of  this  court.  Roli>  v.  CannoUy,  S.  C.  U.  S.  xvii. 
673. 

4.  Suspension  —  No  Successor  appointed.  An  officer  suspended  by 
the  president  may  reoccupy  his  office  if  his  snccessor  is  not  named  before 
the  end  of  the  next  session  of  the  senate.  Barbour  v.  U.  S.  Court  of 
Claims,  ziv.  388. 

FBDSIBAL  FBACnCB. 
1.  Abatement  —  Bar  —Pendency  of  Equity  Suit  in  State  Court.  The 
pendency  of  a  suit  in  eqaity  in  a  state  court  cannot  be  pleaded  in  abate- 
ment or  bar  of  a  like  suit  involving  the  same  subject-matter,  and  between 
the  same  parties,  in  a  federal  court.  Latham  v.  Ghafee,  U.  S.  C.  C. 
xiL  138. 

3.  Affidavits  —  Tith  of  Cause.  Affidavits  entitled  in  a  cause  which 
has  no  existence  cannot  be  read  if  the  entitling  is  an  essential  part 
thereof.  Blake  Crusher  Co.  y.  Ward,  U.  S.  C.  C.  1  Am.  L.  T.  R. 
423. 

3.  Amendment.  The  circuit  and  district  courts  may  amend  process 
therein  returnable  as  fully  as  the  supreme  court.  Semmes  v.  U.  S.,  S.  C. 
U.  S.  i.  5 ;  91  U.  S.  21. 

4.  Jbid.  —  Wages  —  Damages.  An  objectiou  that  the  recovery  sought 
by  the  plaintiff  is  for  wages  when  it  should  be  for  damages  is  a  formal 
and  technical  objection,  and  an  amendment  should  be  allowed  upon  the 
trial.     Ooghlan  v.  Stetson,  U.  S.  C.  C.  xvii.  485. 

5.  Ibid.  —  Writs  returnable  on  Sunday.  Writs  returnable  on  Sunday 
are  voidable  only,  and  may  be  amended  when  no  prejudice  arises. 
Norton  v.  Dover,  U.  S.  C.  C.  xiv.  641. 

6.  Arrest  —  Verification  of  Affidavit.  Where  a  party  to  an  action  in 
the  circuit  court  asks  for  an  order  of  arrest,  upon  a  ground  allowed  by 
tbe  state  law,  the  affidavit  to  obtain  die  arrest  may  be  verified  before  an 
officer  authorized  to  take  such  affidavits  in  this  court.  Fulton  v.  Gilmore, 
U.  S.  C.  C.  V.  103 ;  2  Flip.  268. 

7.  Attachment  —  Non- Resident's  Property.  A  federal  court  can,  by 
virtue  of  §  915,  Rev.  Stats.,  issue  attachments  against  the  property  of 
non-residents,  under  the  statute  of  the  state.  GuiUou  v.  Fontain,  U.  S. 
C.  C.  2  Am.  L.  T.  R.  502. 

8.  Bail — Recognizance  —  By  Officer  out  of  Court  —  Ih/  Judge.  Re- 
cognisances cannot  be  taken  by  an  officer  out  of  court  without  a  commis- 
sion, or  statutory  authority,  but  courts  have  inherent  authority  to  take 
such  bonds.     U.  S.  r.  Evans,  U.  S.  C.  C.  ix.  81 1. 

9.  Bankruptcy — Appeal.  Where  the  district  court  disallows  a  claim 
against  the  estate  of  a  bankrupt,  notice  of  appeal  from  such  disallowance 
■tost  be  given  to  the  assignee.     Mead  v.  Piatt,  U.  S.  C.  C.  xvi.  225. 

10.  Mid.—  Writ  of  Error  —  Notice  —  Rev.  Stats.  §  4981.     In  bank- 
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rnptcj  proceedings,  writs  of  error  will  not  be  allowed  from  the  circoit  to 
the  district  court,  unless  the  notice  required  by  §  4981,  Rev.  Stat.,  shall 
have  been  given  by  plaintiff  in  error.     Wecer  v.  Mayer,  U>  S.  C  C.  zi.  767. 

11.  Certificate  of  Dwition  —  Dittriet  Judge  voting.  At  the  hearing 
in  the  circuit  court  of  au  appeal  from  the  district  coart,  the  district  judge 
who  rendered  the  judgment  appealed  from  cannot,  under  §  614  of  the 
Revised  Statutes,  give  a  vote,  even  by  consent  of  parties,  when  another 
judge  is  present ;  and  the  case  cannot  be  brought  to  this  court  upon  a 
certificate  of  division  of  opinion  between  him  and  the  other  judge.  U. 
S.  V.  EmhoU,  S.  C.  U.  S.  xui.  579 ;  105  U.  S.  414. 

12.  Certificate  ofProhahiU  Catue  —  Federal  Officer  infringing  Patent 
A  certificate  cannot  be  granted  under  §  989,  v.  S.  Rev.  Stat.,  upon  a 
judgment  against  a  person  for  infringing  a  patent  while  acting  as  pos^ 
master.     Campbell  v.  Jamet,  U.  S.  C.  C.  z.  9 ;  17  Blatch.  43. 

13.  Circuit  Courts  — Act  of  1875  — Fact* — Action  —  Partiet.  Un- 
less the  facts  stated  in  the  complaint  show  how  the  cause  of  action  arises 
under  the  laws  of  the  United  States,  the  allegation  that  the  cause  of  action 
does  so  arise  is  insufficient  to  confer  jurisdiction  by  reason  of  the  cfaarao 
ter  of  the  cause  without  reference  to  that  of  the  parties.  Dowell  v.  Grit- 
wold,  U.  S.  C.  C.  v.  78;  5  Saw.  23. 

14.  Clerk — AgeWt  of  the  Law.  Where  money  is  paid  to  a  clerk  under 
a  judgment  of  court,  he  receives  it  not  as  the  agent  of  either  party,  bat 
as  the  agent  of  the  law.  GrinfiU  v.  Hawkins,  U.  S.  C.  C.  xvii.  37. 

16.  Corporate  Property  —  Injunction  of  State  Court.  Where  a  state 
court  having  jurisdiction  has  control  of  corporate  property  through  its 
receiver,  a  federal  court  will  not,  at  the  instance  of  a  new  board  of 
directors  of  the  corporation,  interfere  by  injunction  with  the  disposition 
of  such  property  by  the  state  court.  Hutchinson  v.  Green,  U.  8.  C.  C. 
zi.  831. 

16.  Costs  and  Fees  —  Clerk's  Commissions  —  Bev.  Stat.  §  828.  A 
clerk  who  receives  money  under  a  judgment  is  entitled  to  a  commission 
of  one  per  cent,  on  the  amount  for  receiving,  keeping,  and  pmying  out 
money,  in  pursuance  of  any  statute  or  order  of  court  (Rev.  Stat.  §  828), 
to  be  paid  by  the  defendant  as  part  of  the  costs.  GrinfiU  v.  Hawkins, 
U.  S.  C.  C.  xvii.  37. 

17.  Ibid.  —  Dismissal  of  Appeal  —  Jurisdiction.  Where  an  appeal 
from  the  disallowance  of  a  claim  in  bankruptcy  is  dismissed  for  want  of 
jurisdiction  no  costs  are  allowed.     Mead  v.  PlaU,  U.  S.  C.  C.  zvi.  292. 

18.  Pnd.  —  Docket  Fee  —  Three  Inals.  Where  three  trials  have 
been  had  before  a  jury  the  successful  party  is  entitled  to  tax  in  his  bill 
of  costs  a  docket  fee  of  $20  for  each  trial.  Schmieder  v.  Barney,  U.  S. 
C.  Cxi.  629  ;  18  Blatch.  143. 

19.  Jbid.  —  Extraordinary  Securi^  for  Costs  —  Answer  —  Disburse' 
merits.  An  order  to  file  extraordinary  security  for  costs  should  not  be 
granted  until  after  answer,  and  upon  a  statement  in  detail  of  the  items  of 
extraordinary  disbursements  which  either  have  been  already  incurred  or 
are  immediately  and  necessarily  impending  in  proceedings  already  taken 
in  the  case.  TTiannhauser  v.  The  Oortes  Co.  U.  S.  C.  C  zii.  290 ;  19 
Blatch.  397. 

20.  Ibid.  —  Master's  Fees  —  Jceounting  on  Infringement.  Whero 
defendant  in  an  action  for  the  infringement  of  a  patent  is  ordered  to  ac- 
count for  profits,  he  should  be  required  to  pay  the  master's  fees  on  the 
accounting.      Umer  v.  Kayton  U.  S.  C.  C.  zvi.  225. 

21.  Counter-Claim  —  Cross  BiU.  A  counterclaim  is  not  a  recognized 
pleading  in  the  federal  courts  in  a  cause  in  equity.  Brands  v.  Giuhrist, 
U.  S.  C.  C.  xvii.  38. 

22.  Criminal  Procedure  —  Indictment  —  Elections  —  B*».  Slat.  §§ 
5512,  5515.    An  indictment  founded  on  §§  5512,  5515,  Bev.  Stata^  i> 
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valid ;  these  aeotions  are  not  repugnant  to  and  in  violation  of  the  fed- 
eral Constitution.     U.  S.  \.  Gale  and  Gibson,  S.  G.  U.  S.  xvi.  641. 

23.  Defence  —  Pending  Action  in  Equity  brought  by  Defendant,  De- 
fendant cannot  defeat  the  action  by  pleading  the  pendency  of  a  suit  in 
equity,  previously  commenced  by  himself,  and  involving  the  same  ques- 
tions.    Paul  V.  BurOert,  U.  S.  C.  C.  v.  738. 

24.  Dittrict  Judge  at  (Xrcuit  —  Authority.  While  sitting  as  circuit 
judge,  the  authority  of  a  district  judge  is  co-extensive  with  that  of  any 
other  judge  sitting  in  the  same  court.  Goodyear  Co.  v.  I'olio$n,  U.  S.  C. 
C.  X.  452. 

25.  Mid,  —  liyunetion.  The  circuit  court  when  held  by  a  district 
judge  may  issue  writs  of  injunction  as  fully  and  freely  in  all  respects  as 
when  the  court  is  held  by  the  circuit  justice  or  by  two  judges.     Ibid. 

26.  Ibid.  —  Huh  66  —  Replication  —  Motion  to  Strike  Amended 
Antwer.  When  a  motion  is  pending  to  strike  an  amended  answer  from 
the  files  for  irregularity  and  insufficiency,  the  suit  will  not  be  dismissed, 
under  equity  rule  66,  for  want  of  a  replication.  AOis  v.  Stowell,  U.  S.  C. 
C.  xi.  497. 

27.  Equity  Rtdet — Rule  S9— Matter  in  Abatement  —  Plea,  Under 
the  federal  practice  matters  in  abatement  may  be  set  up  in  equity  by  plea. 
U.  S.  v.  Gille^ne,  U.  S.  C.  C.  xi.  767. 

28.  Error*  and  Appeedt  —  Exceuive  Damage*.  A  judgment  cannot 
be  reviewed  in  the  supreme  court  on  the  ground  that  the  damages  found 
by  the  jury  are  excessive.    R.  R.  Co.  v.  MsDanieU,  S.  C.  U.  S.  xvi.  450. 

29.  Rid.  —  Newly- Di*covered  Evidence  — Motion  made  after  Decieion 
in  Svpreme  Court  of  the  United  State*.  After  the  decision  of  the  case 
by  the  supreme  court,  the  circuit  court  cannot  grant  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence.  Jn*.  Co.  v.  Manning, 
U.  S.  C.  C.  xi.  324. 

30.  Jbid.  —  From  Order.  Granting  or  refusing  a  new  trial  in  the 
federal  courts  is  not  reviewable.  Ifewcomb  v.  Wood,  S.  C.  U.  S.  viL 
197  ;  97  U.  S.  581. 

31.  Ibid.  —  Trial  by  Court,  alone.  A  writ  of  error  to  the  district 
court  from  the  circuit  will  not  lie  where  the  cause  was  tried,  by  consent 
of  parties,  by  the  court  without  a  jury.  Wear  v.  Mayer,  U.  S.  C.  C.  xi. 
767. 

32.  Ibid.  —  Trial  before  Referee,  The  court  has  power  to  grant  a  new 
trial  after  a  trial  of  the  issues  upon  consent  before  a  referee.  Rolnn*on 
v.  Ins,  Co.  U.  S.  C.  C.  viii.  613 ;  19  Blatch.  194.  See  Boogher  v.  Ins, 
Co.  S.  C.  U.  S.  xi.  489 ;  103  U.  S.  90. 

33.  Examination  of  Advene  Parly —  BiU  of  Dieeovery.  Now  that 
parties  can  be  examined  in  the  same  manner  as  other  witnesses  at  the 
instance  of  the  adverse  party,  there  is  no  necessity  for  relief  by  bill  of 
discovery  upon  the  equity  side  of  the  court  Drexd  v.  Bemey,  N.  Y. 
xiv.  714. 

34.  Execution  against  the  Pereon.  In  debt  for  the  value  of  merchao- 
dise  forfeited  for  entry  by  means  of  false  and  fraudulent  practices,  an  ex- 
ecution ^inst  the  person  of  defendants  is  not  authorized  by  law  in  New 
York.     U.  S.  V.  Reid,  U.  S.  C.  C.  xvi.  227. 

35.  Ibid.  —  Term  of  Impritonment.  Where  a  person  is  imprisoned 
on  an  execution  issued  to  the  marshal  upon  a  judgment  for  more  than 
$500,  an  application  for  his  discharge  is  premature  when  the  imprison- 
ment by  virtue  of  the  execution  has  not  been  for  three  months.  Moron 
V.  Seeord,  U.  S.  C.  C.  xv.  355. 

36.  ExcbmoH  from  Grand  Jury.  The  exclusi(A  of  persons  who  might 
properly  serve  on  the  grand  jury  will  not  vitiate  all  proceedings  on  aa 
indictoMnt  found  by  the  grand  jury.  U.  S,  v.  Gale  and  Gibton,  S.  C. 
U.  S.  xvL  641. 
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S7.  Finlure  of  Proof —  Oharge.  In  the  federal  oonirta  Wb6i«  tk6  evi- 
dence does  not  make  a  case  for  a  party,  the  court  will  direct  the  jtirj  how 
to  find.    BowdUch  v.  Boston,  S.  C.  U.  8.  z.  198  ;  101  U.  8.  16. 

8d.  Foreign  Executor—  Continuing  Suit  —  Rev.  Slat.  %  955.  Where 
aa  alien  plaintiff  dies  before  judgment  leaving  an  execator,  an  alien,  he 
cannot  carry  on  the  suit  without  obtaining  letters  testamentary  or  of 
administration  in  the  state  in  whidi  the  federal  oourt  is  located.  Krapff 
T.  PotU,  U.  8.  C.  C.  ivu.  165. 

39.  infonnation  —  J)eit  —  Penalty.  An  information  in  the  nature  of 
debt  will  lie  in  the  federal  courts  to  recover  a  penalty,  althongh  the 
amoont  of  the  penalty  is  not  certain.  U.  S.v.  SIHot^  U.  S.  C.  C.  viii. 
675. 

40.  Injunetion  -^  Creditor  in  CompoHiion  suing  —  In  Equity  —  In 
Bankruptcy.  The  United  States  drcuit  court  cannot  grant  a  writ  of  in- 
junctiou  to  stay  proceedings  in  a  state  court  on  a  bill  filed  by  a  bankrupt 
who  has  made  a  composition  agreement  with  his  creditors,  and  which  has 
been  confirmed  by  the  bankruptcy  court.  The  relief  can  be  obtained 
only  in  the  district  court  sitting  in  bankruptcy.  Tift  v.  Manuf.  Co,  U. 
a  C.  C.  vii.  456. 

41.  Inspection  —  By  Oititens  —  Records  and  Papers  of  Federal  Courts. 
All  of  the  records  and  papers  of  the  federal  courts  are  not  open  to  the 
inspection  of  any  citisen  as  of  right.  Re  McLean,  U.  8.  G.  C  Tiii. 
813. 

42.  Hnd.  —  Docket  or  Minute  Entries  of  Judgments  and  Decrees.  The 
books  containing  the  docket  or  minute  entries  of  the  judgments  and  de- 
crees of  the  federal  courts  are  open  to  any  person.    Ibid. 

43.  Joining  Legal  and  Equitable  Remedies.  Legal  and  equitable  rem- 
edies cannot  be  joined  under  the  Process  Act  of  1792,  reenacted  in  the 
Revised  Statutes.  Hart  v.  HoUingsworth,  8.  C.  U.  S-  ix.  1.  Manuf  Co. 
T.  Tube  Works  Co.  U.  8.  C.  C.  viL  188. 

44.  Judgment  —  By  Default  —  Crediting  Payments  omitted.  A  judg- 
ment by  default  will  be  opened  to  credit  payments  inadvertently  omitted 
by  plaintiff.     Boyd  v.  Mellinger,  U.  8.  C.  C.  ix.  306. 

45.  Ibid.  —  Order  of  Court.  A  judgment  is  an  order  of  court  within 
the  meaning  of  §  828  of  the  Revised  Statutes  of  the  United  States.  Cfrin- 
JiU  V.  Hawkint,  U.  S.  C.  C.  xvii.  87. 

46.  Ibid.  '—  Running  throughout  the  &ate.  Where  a  state  is  divided 
into  two  or  more  judicial  districte  of  the  United  States,  execution  npon  a 
judgment  obtained  in  a  United  States  court  in  one  district  will  run  and 
may  be  executed  in  any  district  throughout  the  state.  Prevost  v.  CforreU 
No.  2,U.  S.  C.  C.  V.  6'l7. 

47.  Master  made  Referee  by  Agreement  of  Parties.  It  is  not  compe- 
tent for  parties,  by  agreement,  to  constitute  a  master,  to  whom  a  cause 
has  been  referred  by  an  order  out  of  chancery,  a  referee  at  law,  or  to 
confer  upon  him  the  powers  of  such  a  referee.  Farmrrs'  Loan  and 
Trust  Co.  V.  R.  R.  Go.  U.  8.  0.  C.  x.  184 ;  1  McCrary,  182. 

48.  Nonsuit  —  Directing  Verdiot.  Circuit  courts  cannot  grant  a  non> 
suit ;  but  the  defendant  may  move  iae  a  binding  instruction.  Congress 
and  Empire  Spring  Co.  v.  Edgar,  8.  C.  U.  8.  vili.  289 ;  99  U.  8.  646. 

49.  Notice  to  Produce  Letter,  Where  the  prisoner's  attorney's  office  is 
in  the  same  town  as  the  place  of  trial,  a  notice  to  produce  a  letter  is 
served  in  time  if  served  in  the  afternoon  of  the  day  before  the  triaL  U. 
8.  v.  Duff,  U.  8.  C.  C.  xi.  325 ;  19  Match.  19. 

50.  Pleading —  General  Issue  and  J^i>eeied  Pleas,  At  the  common 
law  and  under  the  Orefon  Code  the  general  issue  may  be  pleaded  with 
Botioe  of  the  special  mutters  to  be  given  in  evidence ;  or  these  matters 
mav  be  specially  pleaded  with  the  general  issue.  Oottierv.  SXimson.  U. 
8.  C.  C.  xviL  l'98. 
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51.  Ibid.  —  Want  of  Proper  Pvrtiu.  An  alleged  want  of  proper 
parties  cannot  be  set  up  by  plea.  U.  S.  v.  Gillespie,  U.  S.  C.  C.  xL 
767. 

52.  Procett  —  Authority  of  Attorney  to  ittue.  An  attorney  cannot 
issue  process  in  an  action  or  suit  iu  the  federal  coorta.  Middleton  Paper 
Co.  V.  Roak  River  Paper  Co.  U.  S.  C.  C.  xvii.  427. 

53.  Receiver!  of  mtolisent  Corporations  —  Officer  a$  Receiver.  It  b 
contrary  to  the  practice  of  the  court  to  appoint  as  a  receiver  of  an  insol- 
vent corporation  one  wko  has  been  responsibly  and  officially  connected 
with  iu  affairs.     Ihiek  v.  Ins.  Co.  U.  S.  C.  C.  xi.  215. 

54.  Recognizance  —  Offer  in  Open  Court  — r  Acknowledgment  by  Clerk. 
Where  a  defendant  offers  in  open  court  to  enter  into  recognizance  for  his 
appearance  upon  a  criminal  charge,  and  is  directed  to  execute  it  before 
the  clerk,  he  may  take  the  acknowledgment  and  justify  the  obligors 
without  any  statutory  authority.      V.  S.  v.  Evans,  U.  S.  C  C.  ix.  81 1. 

55.  Reference  —  By  Consent,  References  by  consent  are  authorized 
in  the  circuit  court.  Robinson  v.  Itu.  Co.  TJ.  S.  C.  C.  viiL  618 ;  19 
Blatch.  194.    Htatt  v.  Griswold,  U.  S.  C.  C.  xi.  456. 

56.  Service  —  Amendment — Signature  of  Clerk  to  Summons.  A, suit 
at  common  law  cannot  be  commenced  in  the  United  States  circuit  court 
by  the  service  of  a  summons  which  is  not  signed  by  the  clerk  of  the 
court,  and  has  no  seal  attached-  Duright  v.  Merritt,  U.  S.  C.  C.  x.  390 ; 
18  Blatch.  305. 

57.  State  Practice  —  Pleading  —  Evidence  —  Judgment.  Under  the 
New  York  system  of  pleading,  judgment  should  be  rendered  according  to 
the  facts  stated  and  proved,  without  regard  to  the  form  of  the  pleadings, 
and  the  federal  court  will  follow  that  practice.  Whalen  v.  Sheridan,  U. 
S.  C.  C.  viii.  422. 

58.  Supersedeas  —  Bond —  Discretion.  Tbe  amount  of  a  supersedeas 
bond  in  the  circuit  court  is.  discretionary.  U.  S.  v.  New  Orleans,  U.  S. 
C.  C.  xii.  385. 

59.  Ibid.  —  Signing  within  Sixty  Days.  The  fact  that  a  citation  was 
not  presented  to  a  judge  and  signed  by  hun  within  sixty  days  after  the 
entry  of  judgment  will  not,  of  necessity,  prevent  a  writ  of  error  (a  proper 
bond  having  been  given)  from  operating  as  a  supersedeas.  Tiernan  v. 
Booth,  U.  S.  C.  C.  xi.  179. 

60.  Ibid.  —  Writ  of  Error —  Steps  Taken.  A  writ  of  error  is  a  super- 
sedeas on  the  filing  of  tbe  bond,  which  may  be  entered  within  sixty  days 
of  tbe  judgment.  Whatever  has  been  before  such  filing  must  stand. 
Boise  County  v.  Gorman,  S.  C.  U.  S.  1  Am.  L.  T.  R.  849. 

61.  Supplementary  Proceedings.  The  federal  courts  will  order  an  ex- 
amination in  supplementary  proceedings.  Ex  parte  Boyd,  S.  C  U.  S. 
xiv.  65;  105  U.S.  647. 

62.  Talesmen—  Act  of  June  80,  1879  —  J?«;.  SiaU.  §  804.  When  by 
reason  of  challenges  there  is  not  a  petit  jury,  the  court  may  direct  the 
marshal  to  complete  the  panel  by  calling  a  sufficient  number  of  jurymen 
from  the  bystanders.     U.  S.  v.  Rose,  U.  S.  C.  C.  xi.  601. 

63.  Testimony  de  bene  esse  —  In  Foreign  Cotmtry.  Section  863  of  the 
Rev.  Stats,  does  not  authorize  the  taking  o{  testimony  de  bene  esse  in  a 
foreign  country.     Cortes  Co.  v.  Thanhauser,  U.  S.  C.  C.  xvii.  36. 

64.  Trial  by  Jury  —  Reference  —  Constitution.  In  an  action  at  com- 
mon law  the  circuit  court  cannot  order  a  reference  to  hear  and  determine 
issues  of  fact  without  tbe  consent  of  both  parties.  Howe  Machine  Co.  v. 
Edwards,  t.  S.  C.  C.  vii.  420. 

65.  Vacating  Attachment.  If,  under  the  state  practice,  the  attachment 
should  be  vacated  for  defects  apparent  in  the  proceedings,  the  warrant 
will  be  quashed  in  this  court.     Bank  v.  Teal,  U.  S.  C.  C.  xi.  452. 

66.  Verdict  tubfect  to  Opinion  of  Court  —  Case  settled.    Where  a  ver- 
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diet  of  the  jury  is  taken  subject  to  the  opinion  of  the  court  on  a  case  to 
be  made,  the  case  should  be  settled  by  order  upon  notice,  and  if  allowed 
it  should  become  by  order  part  of  the  record  and  be  filed  in  the  clerk's 
oflSce.    Iron  Co.  y.  Redfield,  U.  S.  C.  C.  xir.  169. 

67.  Verdict  and  Reference  —  Defence.  A  verdict  was  rendered  upon 
consent  of  counsel  in  open  court  for  duties  illegally  exacted  by  the  col- 
lector. A  reference  was  ordered  to  ascertain  the  amount  due  to  the 
plaintiff. '  Hdd,  that  the  defendant  cannot  avail  himself  upon  the  refer- 
ence of  the  defence  of  a  former  stut  in  bar.  Bartelt  v.  Redfield,  U.  S. 
C.  C.  XV.  585. 

68.  Verification  of  Pleadings  —  Notary.  All  pleadings  may  be  veri- 
fied before  a  notary  public  Blake  Ormher  Co.  v.  Ward,  U.  S.  C.  C. 
1  Am.  L.  T.  R.  423. 

69.  Ibid.  —  When,  required.  Where  any  interlocutory  action  is  asked 
of  the  court  all  material  pleadings  must  be  verified.    Ibid. 

70.  Ibid.  —  Patents  —  Damages.  The  pleadings  in  an  action  for 
damages  for  the  infringement  of  a  patent  must  be  verified  where  the  local 
code  requires  verifications  in  actions  in  the  state  courts.  Cottier  v.  Stim- 
son,  U.  S.  C.  C.  xvii.  198. 

71.  Want  of  Jurisdiction — .Judicial  Notice.  Where  the  record  does 
not  show  a  case  within  the  jurisdiction  of  a  circuit  court,  this  court  will 
take  notice  of  that  fact  though  the  question  is  not  raised.  Grace  v.  Ins. 
Co.  S.  C.  U.  S.  ivii.  1. 

72.  Withdrawing  Plea  of  Guilty  at  Next  Term  —  Failure  of  Com- 
promise.  A  plea  of  guilty  cannot  be  withdrawn  at  a  subsequent  term 
after  the  failure  of  an  attempt  to  compromise  with  the  government.  U. 
S.  V.  Bayaud,  U.  S.  C.  C.  xv.  200. 

FEDERAL  8TATUTB8. 

1.  Revised  Statutes — Statutes  repealed.  The  Revised  Statutes  have 
repealed  all  existing  statutes  which  were  revised.  Wright  v.  U.  S.  Court 
of  Claims,  ix.  S6.5. 

2.  Ibid.  —  Second  Printed  Edition.  Their  second  edition  is  neither  a 
revision  nor  a  new  enactment,  but  is  a  new  publication  only.    Ibid. 

FERRIES. 

1.  Improvement  without  Compensation  —  Federal  Authority.  A  ferry 
grant  cannot  operate  to  prevent  an  improvement  of  the  river  by  the 
federal  government  without  compensation  to  the  grantee.  Lonergan  v. 
Mississippi  River  Bridge  Co.  U.  S.  C.  C.  xi.  525. 

2.  Infringement  —  Using  Boat  to  Carry  Owner's  Property.  Using  his 
own  boat  to  transport  his  own  property  across  a  stream  is  not  an  infringe- 
ment of  a  ferry  franchise  by  the  owner  of  the  boat.  Ferry  Co.  v.  Wish, 
Mo.  xii.  436. 

8.  Property  in  River.  The  grant  of  a  ferry  by  a  state  legislature  ^ves 
the  grantee  no  property  whatever  in  the  flow  of  the  river.  Lonergan  r. 
Missisiippi  River  Bridge  Co.  U.  S.  C.  C.  xi.  525. 

FISHERY. 

1.  Change  of  a  Stream's  Course  —  Fresh  Water  Fishery.  Where  the 
stream  has  shifted  its  course  abont  ninety  yards  nearer  to  the  other  bank 
of  a  fresh  water  fishery,  the  right  to  fish  will  follow  the  stream  to  its 
new  course.  Miller  v.  Little,  Exch.  Div.  (Ir.)  vi.  800 ;  12  Ir.  L.  T.  B. 
131. 

2.  Citizens  of  Other  &ates.  Citizens  of  other  states  have  no  fishery 
right.     In  re  Ah  Chong,  U.  S.  C.  C.  x.  161. 

3.  Construction  —  Extent — Grant  —  Notice  —  Parol  Evidence.  See 
Harvey  v.  Vandergrifi,  Penn.  vii.  790 ;  89  Penn.  St.  346. 
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4.  On  Long  Mand  Sound — Towns  —  Boundaries  —  Fisheries.  The 
8oathem  boundary  of  the  territorial  proprietorship  of  towns  touching 
Long  Island  Sound  follows  high  water  mark,  crossing  bays  and  harbors 
apon  a  straight  line  drawn  between  points  upon  opposite  shores  from  one 
of  which  objects  and  movements  can  be  discerned  with  the  naked  eye 
upon  the  other.  The  state  owns  the  shell  and  floating  fisheries  outside 
of  this  line.     Howe  v.  Smith,  Conn.  xiii.  520 ;  48  Conn.  444. 

5.  Ifets — Navigation.  Though  the  right  of  fishery  is  subordinate  to 
that  of  navigation,  the  nets  will  bis  protected  against  any  wanton  or  mali- 
cious interference  by  a  mariner  in  the  management  of  his  vessel.  Col>b 
V.  Bennett,  Penn.  1  Am.  L.  T.  R.  172. 

6.  Prescription  —  Public  Sight  —  Uninterrupted  Enjoyment.  The 
primd  facie  right  of  the  public  is  not  rebutted  by  proof  of  the  mere  un- 
interrupted enjoyment  of  the  privilege  of  fishing  for  the  period  requisite 
to  perfect  a  title  by  prescription  ;  the  mere  lawful  exercise  of  a  common 
right  for  that  period  does  not  establish  an  exclusive  right.  Sloan  v. 
Biemitter,  Ohio,  viii.  566 ;  84  Ohio  St.  492. 

7.  Bights  of  Aliens  —  California  Statute.  The  statute  passed  by  the 
legislature  of  California,  April  23,  1880,  prohibiting  all  aliens  incapablu 
of  becoming  electors  from  fishing  in  the  waters  of  the  state,  is  in  violation 
of  the  federal  Constitution  and  of  the  Bnrlingame  Treaty  with  China, 
and  is  unconstitutional.     In  re  Ah  Chong,  U.  S.  C.  C.  x.  161. 

PIXTURBS. 

1.  What  makes  a  Fixture.  To  constitute  personal  property  a  fixture 
there  must  exist  three  things :  1,  annexation  to  the  freehold  ;  2,  adapta- 
tion to  the  purposes  of  the  I'ealty;  3,  intention  to  annex  the  article. 
McRea  v.  Bank.  N.  Y.  ii.  468.  Warner  v.  Kenning,  Minn.  vi.  309  ;  25 
Minn.  173.  Close  v.  Lambert,  Ky.  viii.  651  ;  78  Ky.  229.  Deal  v. 
Smart,  Tex.  xii.  187.  Leonard  v.  Stickneg,  Mass.  xiii.  242  ;  131  Mass. 
541. 

2.  Building  with  Right  to  Remove.  A  house  built  on  the  land  of  an- 
other, and  removable  at  the  will  of  the  builder,  is  not  a  fixture.  Priestly 
V.  Johnson,  Mo.  vi.  531 ;  67  Mo.  682.  See  Mclver  v.  Easlabrook,  Mass. 
xvi.  270. 

8.  Buildings  of  Tenant  —  Second  Lease.  Buildings  put  up  by  the 
tenant  during  his  lease  become  fixtures  under  a  second  lease,  in  which 
there  is  no  provision  made  for  their  removal.  Marks  v.  Ryan,  Cal.  xvi. 
528.     Darrah  v.  Baird,  Penn.  xv.  247. 

4.  In  Church  —  Furnace  —  Mortgagor  and  Mortgagee.  A  portable 
iron  furnace  for  heating  a  church,  standing  on  the  cellar  floor,  and  held 
in  position  by  its  own  weight,  and  capable  of  being  detached,  with  ita 
pipes,  etc.,  without  injury  to  the  building,  is  not,  as  between  mortgagor 
and  mortgagee,  a  fixture.  Savings  Institution  y.  Baptist  Church,  N.  J. 
zv.  682 :  9  Stew.  61. 

5.  Custom.  As  between  grantor  and  grantee,  it  is  not  competent  to 
show  that  by  virtue  of  a  custom  certain  things  annexed  to  the  realty  and 
which  are  fixtures  according  to  law  are  removable  as  chattels.  Thomas 
T.  Davis,  Mo.  IV.  115  ;  76  Mo.  72. 

6.  Fence  —  Built  by  Mistake  on  Another's  Land  —  Removal  —  Rails. 
Where  a  fence  is  built  by  mistake  as  a  permanent  structure  by  one  per- 
son on  the  land  of  another,  without  any  agreement  between  the  parties 
a«  to  a  right  of  removal,  it  becomes  a  part  of  the  realty,  and  the  owner 
of  the  land  may  remove  and  dispose  of  the  material,  which  includes  the 
rmils.     KimbaU  v.  Adams,  Wis.  xii.  224 ;  52  Wis.  554. 

7.  Gas  Fixtures—  Sheriff's  Sale  — Rented  House.  Gas  fixtures, 
though  attached  to  a  house,  "do  not  become  part  of  the  realty.  The  case 
is  not  altered  by  the  fact  that  the  owner  of  the  house  and  fixtures  had 
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rented  the  premises  to  a  tenant,      hu.  Oo.  v.   l^aekara,  Peun.  xiii. 
731. 

8.  Improvement*  —  TretpoMer  —  Action  pending.  A  defendant  in 
trespass  to  try  title  makes  improvements  on  the  land  at  his  peril,  and  he 
cannot  remove  them  should  the  action  be  determined  against  him.  Ben- 
dtreon  v.  Oumbjf,  Texas,  xiv.  446. 

9.  Leatehold  —  Fixturu  not  AUached.  An  assignment  of  a  leasehold 
"  with  the  boUdings  eijpcted  on  the  premises  described  in  the  said  lease, 
and  all  the  engines,  boilers,  elevators,  machinery,  and  fixtures  of  every 
description,  attached  to  said  buildings  and  belonging  to  the  same,"  will 
not  convey  fixtures  not  attached  to  the  buildings  and  necessary  to  their 
use.     SUUanerY.  HamUn,  III.  xi.  567  ;  97  111.  812. 

10.  Lettee  to  Remove  — Astignment  —  Laches.  Wliere  a  fixture  was 
by  agreement  to  be  carried  away  by  the  lessee,  and  he  assigned  his  inter- 
est, and  the  auctioneer,  failing  to  sell  tlie  fixture  for  the  assignee  who 
entered  into  possession,  delivered  the  key  of  the  premises  to  the  landlord, 
with  notice  to  the  assignee,  by  hia  failure  to  remove  the  fixture  within  a 
reasonable  time  thereafter  the  fixture  became  the  property  of  the  land- 
lord.    Mou  V.  Jamet,  Ct.  of  Appeal,  .vl  223  ;  38  L.  T.  R.'  N.  S.  595. 

11.  MctrbU  Slab  for  Ornamentation.  A  marble  slab  before  a  bakery 
counter  for  ornamentation,  only,  ia  not  a  fixture.  Bmlding  Atto.  v. 
Berger,  Penn.  xiv.  250. 

12.  Machinery —  Chattel  Mortgage  —  Mortgage.  Cotton  machinery 
fastened  to  the  floor  by  nails  or  screws,  or  held  in  position  by  cleats,  is 
{>ersonaI  property  as  between  a  mortgagee  of  chattels  and  a  subsequent 
mortgagee  of  the  realty.     Keeler  v.  Jueur,  N.  J.  ix.  184 ;  4  Stew. 

13.  Ibid.  —  Intent  —  Sale.  Where  machinery  is  attached  to  the 
realty,  the  intent  and  purpose  of  the  amiexation  is  the  controlling  test  on 
the  question  whether  it  passes  with  the  freehold,  as  between  vendor  and 
vendee.     McSea  v.  Bank,  N.  Y.  ii.  458  ;  66  N.  Y.  489. 

14.  Ibid,  —  Permanent  Machinery —  Grantor  and  Grantee.  As  be- 
tween grantor  and  grantee,  a  steam-engine  and  accompanying  machinery 
annexed  to  the  building  by  the  owner  for  permanent  and  habitual  use  in 
smelting  lead  ore  and  manufacturing  it  into  pig  lead  is  a  fixture.  TTtomas 
V.  Davis,  Mo.  xv.  115  ;  76  Mo.  72. 

15.  Ibid. — Mortgage  —  Power  to  Dissever.  Where  machinery  has 
been  afiixed  to  the  realty  by  the  lessee  for  a  term,  both  prior  and  subse> 
quent  to  a  mortgage  by  him  of  his  leaseliold,  a  power  to  the  mortgagee 
to  sell  the  premises,  altogether  or  in  parcels,  does  not  authorize  the  mort- 
gagee to  dissever  such  machinery  and  sell  it  dissevered.  Building  Soc. 
V.  Mahoney,  Q.  B.  iiL  47 ;  Ir.  R.  10  C.  L.  Ser.  363. 

1 6.  Ibid.  —  Mill  —  Mortgagor  and  Mortgagee.  The  machinery  placed 
in  a  mill,  as  between  mortgagor  and  mortgagee,  is  a  fixture  that  becomes 
a  part  of  the  freehold.  iSll  v.  Bank,  S.  C.  U.  S.  viil  577  ;  97  U.  S. 
450. 

17.  Personal  Property  not  permanency  secured — Localization.  The 
character  of  personal  property  is  not  affected  by  long-continued  locali* 
zation,  alone.     Keeler  v.  Keeler,  N.  J.  ix.  184 ;  4  Stew. 

18.  Removed  of  Building  —  Ejectment  —  Waste.  The  |daintifl  in 
ejectment  is  not  liable  to  one  having  a  house  on  the  land,  which  was 
movable  of  right,  for  damages  arising  under  the  operation  of  a  writ  of 
estrepement.     Eberly  v.  Rupp,  Penn.  viii.  571 ;  96  Penn.  St.  259. 

19.  Removal  by  Trustee  i »  Bankruptcy  —  Disclaimer.  On  the  dis- 
claimer of  a  lease  by  a  trustee  in  bankruptcy,  the  determination  of  the 
lease  puts  him  in  the  position  of  never  having  had  any  interest,  and 
therefore  he  has  no  control  over  the  fixtures.  In  re  Lavie* ;  ex  parte 
Stephens,  Ct.  of  Appeal,  v.  284 ;  26  Week.  Rep.  No.  9. 

20.  Removed  of  Trade  Fixtures  tdthin  Reas<mabh  Time  —  Uncertain 
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Term.  Where  the  term  is  uot  fixed  and  when  the  tenancy  is  by  suffer- 
ance, trade  fixtures  may  be  removed  within  a  reasonable  time  after  the 
determination  of  the  tenancy.  Watriti  v.  Bank,  Mass.  vi.  303 ;  124 
Mass.  571. 

21.  Show  Oaset.  Show  cases  standing  upon  a  marble  floor  and  form- 
ing no  part  of  the  permanent  finish  of  a  room,  though  the  upper  portion 
of  each  case  be  fastened  to  the  wall  by  nails,  are  mere  chattels.  Kimball 
V.  Gnmd  Lodge  of  Mcuons.  Mass.  xi.  704 ;  131  Mass.  59. 

22.  SmiUler  in  Grist- Mi H  —  Purchaser  at  Execution  Sale.  A  smutter 
loaned  by  its  owner  to  the  owner  of  a  grist-mill,  for  hire,  and  to  be  re- 
tamed,  and  which  has  been  placed  in  the  mill,  is,  as  between  the  owner 
of  the  smutter  and  a  purchaser  of  the  mill  at  execution  sale,  a  fixture 
and  parcel  of  the  realty.     SUUman  v.  Flenniken,  Iowa,  xiii.  463. 

23.  IVade  Fixtures  —  Second  Term  —  Lease.  Trade  fixtures  remov- 
able within  the  term  become  the  property  of  the  landlord  in  a  renewed 
term  where  there  is  uo  provision  in  the  lease  therefor  for  their  removal. 
Watriss  v.  Bank,  Mass.  vi.  303 ;  124  Mass.  571. 

24.  Vendor  and  Vendee  —  Bqtresentatives  and  ffeirs  —  StattUe.  The 
rule  declared  by  statute  in  the  case  of  fixtures,  as  between  the  personal 
representatives  and  the  heirs  of  a  deceased  party,  is  not  controlling  in 
cases  between  vendor  and  vendee.  McRea  v.  Bank,  N.  Y.  ii.  458  ;  66 
N.  Y.  489. 

25.  Warehouse  —  Railroads  —  Owner  of  Fee.  A  purchaser  of  land 
over  which  a  railroad  company  has  a  right  of  way  cannot  recover  the 
possession  of  a  guano  warehouse  built  upon  such  right  of  way  by  him 
through  whom  plaintiff  derived  title,  such  building  having  been  erected 
by  permission  of  the  railroad  company  and  then  sold  to  defendant,  who 
had  DO  knowledge  of  the  conveyance  to  plaintiff.  Evans  v.  McLueas,  S. 
a  ziiL  126. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Defence  —  Rent  in  Arrear.  A  forcible  entry  and  detainer  cannot 
be  justified  on  the  ground  of  rent  in  arrear.  Buhner  v.  Feige,  111.  viii. 
715  ;  90  HI.  208. 

2.  Ibid.  —  Default  on  Mortgage.  Nor  for  default  in  the  payment  of 
a  mortgage.     IhiJ. 

3.  Bi/  Equitable  Mortgagee.  The  action  lies  by  an  equilable  mort- 
gagee against  the  equitable  mortgagor ;  otherwise  where  the  instrument 
is  a  legal  mortgage.     Jewett  v.  Mitchell,  Maine,  xti.  592. 

4.  By  Grantee  —  Incomplete  Grant.  Where  the  deed  purports  to 
convey  the  entire  property,  but,  in  fact,  grants  but  an  undivided  half  of 
the  described  premises,  the  action  lies  in  favor  of  the  grantee.     Ibid. 

5.  Mortgagee  —  Grantee  —  Possession.  Under  the  Masoachusetts 
statutes,  a  mortgagee  or  other  grantee  who  has  never  had  possession  of 
land  cannot  maintun  the  action.  Boyh  \.  Bogle,  Mass.  ii.  460;  121 
Mass.  85. 

6.  J^  One  in  Possession  —  Remedy.  The  action  will  lie  by  one  in 
poasessioa  against  one  who  has  the  right  to  possession,  or  against  even 
the  owner  in  fee.      VoU  v.  HoUis,  Cal.  xiv.  75. 

7.  Threatened  Force  —  Possession  required  by  Day.  The  action  will 
not  lie  where  the  entry  has  been  made  by  day,  in  a  peaceable  and  quiet 
manner,  and  there  is  nothing  to  indicate  that  the  possession  will  be  held 
by  force.     Harrington  v.  Walson,  Oregon,  xvii.  184. 

8.  Trying  Tide.  The  action  is  to  restore  possession  to  him  who  is 
ruhtfully  deprived  of  it ;  not  to  try  title  to  property.  Hodijkins  v.  Price, 
IkUss.  xiiL  365;  132  Mass.  196.  Williams  v.  McGaffigim,  Mass.  xiii. 
336. 
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FRAUD. 

1.  Agmey — BeneJUittff  other  PrineipaL  Any  snrreptitioas  deaungs, 
between  one  principal  to  a.  contract  and  an  agent  of  the  other  principal, 
is,  in  equity,  a  fraud  upon  the  latter  prindpal,  and  the  prindpal  ao  de- 
frauded, if  he  comes  in  time,  i»  entitled,  at  bis  option,  to  the  rescission  of 
the  contract,  or  to  such  adequate  relief  as  the  court  may  think  right  to 
give  him.  TeUg.  Go.  r.  Tdeg.  Co.  Chan.  App.  i.  26 ;  L.  B.  10  Chan. 
App.  515. 

2.  Ibid.  —  Faht  Jiepresentations  —  Material  Faett.  Whether  the 
agent  representing  a  material  fact  knew  it  to  be  fake,  or  made  the  asser- 
tion without  knowing  whether  it  was  true  or  false,  is  wholly  immaterial ; 
and  even  if  a  party  innocently  misrepresents  a  material  fact  by  mis- 
take, it  is  equally  conclusive,  for  it  operates  as  a  surprise  and  an  imposi- 
tion of  the  other  party.     Foctrd  v.  JUeComb,  ir.  Ky.  208  ;  12  Bush,  723. 

3.  IhicL—Rdiefto  GwUy  Party  in  Eqmty.  A  third  person  actively 
cooperating  with  an  agent  in  defrauding  the  principal  cannot  successfully 
invoke  the  aid  of  a  court  of  equity  against  the  conseqaeaoes  of  such  act. 
EUteridge'i  Adm'r  t.  Parker,  Va.  xiv.  186. 

4.  Caveat  Emptor.  The  maxim,  ea»»at  emptor,  does  not  apply  in 
cases  where  there  is  actual  fraud.  HiHy.  Brotoer,  N.  C.  iii.  659;  76  N. 
C.  124. 

5.  Ooncealment  —  Confidential  ReUttiont.  Intentional  oonoealment 
between  parties  in  confidential  relations  is  legal  fraud.  Beam  v.  Maeom- 
ber;  Macomber  y.  Beam,  Mich.  i.  195  ;  85  Mich.  455. 

6.  Contract —  Breaeh —  Property.  Where  one  party  haa  partly  per- 
formed a  contract,  equity  will  not  tdlow  the  other  to  retain  property  ob- 
tained upon  the  faith  of  a .  verbal  agreement  to  consummate  a  fraud  by 
retaining  the  property  and  refusing  to  perform  the  contract  Trapkagen 
V.  Burt,  N.  T.  ii.  719. 

7.  Ibid.  — Affecting  TTiird  Partiei.  Contracting  parties  must  not  act 
in  bad  faith  to  third  persons  who  are  in  such  relations  to  either  party  as 
to  be  affected  by  their  agreement  or  its  oonsequenoes.  Hwdey  v.  Rice, 
Mich.  vii.  592 :  40  Mich.  73. 

8.  Rid.  —  Unlawful  Purpoee.  An  action  to  recover  money  paid  ander 
an  agreement  is  not  maintainable  if  the  plaintiff  cannot  present  his  case 
to  a  jury  without  necessarily  disclosing  the  fact  that  he  was  aware  that 
the  purpose,  in  furtherance  of  which  the  money  was  paid,  was  unlawful. 
Begbie  v.  Phosphate  Sewage  Co.  Q.  B.  L  193 ;  L.  R.  10  Q.  B.  491. 

9.  Deed  —  lieecistion  —  Tide  —  Quitclaim.  A  conveyance  may  be 
rescinded  for  fraud,  though  a  quitclaim  deed  be  taken,  when  the  tnmA 
was  as  to  the  title.     Ballou  y.  Lucas,  Iowa,  xiv.  265. 

10.  Defences  against  Assignee,  without  Consideration.  A  defence  of 
fraud  in  the  sale  of  land  can  be  made  against  an  assignee  of  the  mort- 
gagee, a  child,  who  received  the  mortgage  claim  by  way  of  advanoo- 
meut.     Bieks  v.  Jennings,  U.  8.  C.  C.  xi.  252 ;  4  Woods,  496. 

11.  Fraudulent  Interest.  Belief  will  not  be  granted  to  directora  of  a 
corporaUon  under  a  contract  with  a  oonstmction  company,  when  It  ap- 
pears that  all  the  directors  are  or  have  been  interested  precuniarily  in  the 
contract.     Thomas  v.  R.  R.  Co.  U.  S.  C.  C.  x.  547. 

12.  Ooods  delivered  for  Fraudulent  Use — Recovery.  Where  goods 
have  been  delivered  by  the  plaintiff  to  carry  out  a  fraud,  they  may  be 
recovered  back  by  him  if  the  fraud  has  not  been  consommated.  Taylor 
r.  Bowers,  ii.  33 ;  1  Q.  B.  Div.  291. 

18.  Inadequacy  of  Price  — -  Market  Value.  Frand  may  be  inferred 
from  inadequacy  alone,  when  the  price  is  so  far  below  the  market  value 
that  it  is  clear  that  the  sale  could  not  have  been  made  in  good  faidu 
Gordon  v.  I\oeedy,  Ala.  xiv.  141. 
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14.  imfanU  —  Fwndomtrt  &f  Mottgagt.  Where  a  judgment  in  forei- 
dosure  was  procured  against  infant  defendants  by  fraud  and  coUasion, 
and  the  plaintiff  to  the  action  under  a  decree  of  sale  bought  in  the  prem- 
ises, he  became  merely  a  mortgagee  iu  possession,  and  the  equity  of 
redemption  in  the  infants  is  not  barred  by  the  decree.  McMurray  v.  M>- 
Alum^  N.  Y.  ii.  841. 

15.  Jn  pari  delicto  —  AUomey  and  CUent  That  the  parties  to  a  fraud 
are  attorney  and  client  will  not  give  the  client  the  aid  of  a  court  of  equity 
to  netiom  him  to  his  rights.  Soman  v.  JtaH,  Md.  8  Am.  L.  T.  R. 
812. 

16.  Jbid.^  ChrporatioM.  The  doctrine  dmt  parties  in  pari  delicto 
shall  not  obtain  atfirmative  relief,  either  at  law  or  in  equity,  applies  to  a 
corporation  when  a  party  Mtigant     Lewit  t.  Meyer,  U.  8.  C.  C.  zr.  3. 

17.  .huigment  —  At  Cover.  A  judgment  on  a  jnst  debt,  if  entered  to 
cover  up  the  debtor's  property,  will  be  set  aside  for  fraud.  Bcmk  t. 
Mamrf.  Co.  N.  J.  xU.  215. 

18.  Legal  Aett  —  NonrPerformanee  of  Acts  not  required — Motive  — 
Design.  Fraud  cannot  be  predicated  upon  acts  which  can  be  done  legally, 
Dor  upon  non-performance  of  aets  which  need  not  be  done,  whatever 
motive,  design,  or  purpose  may  be  the  inducement.  Itu.  Co,  v.  Hum- 
phregs,  Ind.  viii.  788 ;  65  Ind.  549. 

19.  UisrepresentntioH  of  Rogaltg  om  Patent.  A  willful  misrepresenta- 
tion as  to  the  income  derived  from  the  royalty  on  a  certain  patent,  which 
induced  a  land-owner  to  exchange  his  property  for  an  interest  in  such 
royalty,  is  suiiicient  evidence  of  fraud  and  deceit  to  set  aside  the  convey- 
ance.    Orossland  v.  Hall,  N.  J.  xL  677  ;  6  Stew.  111. 

20.  Mortgage  —  Foreeloture.  Where  tracts  of  land  were  sold  under 
one  contract,  and  separate  deeds,  naming  a  distinct  consideration,  were 
made  for  each  tract,  and  a  mortgage  for  the  purchase-money  was  taken 
npoa  all  the  tracts,  fraad  in  the  sale  of  one  tract  cocfld  be  set  np  as  a  de- 
fence in  a  sait  to  foreclose  the  mortgage  npou  another  tract.  Hicks  v. 
Jenmimgs,  U.  S.  C.  C.  xi.  252 ;  4  Woods,  496. 

21-  Pivof.  Fraud  must  be  so  shown  that  it  is  clear  that  it  has  been 
perpetrated.  Sparks  v.  Dawson,  Tex.  iv.  515  ;  47  Tex.  138.  Babbitt 
V.  Dotten,  U.  8.  C.  G  liv.  828.  See  ReehHng  v.  Bgert,  Penn.  x.  472 ; 
94Penn.  St.816. 

22.  Promissory  Note  given  to  delay  Creditors  —  Assignee  with  Notice 
of  Proud.  Wbera  a  promissory  note  is  given  fraudulently  and  collu- 
sively  in  order  to  delay  and  binder  creditors,  it  is  binding  as  between  the 
parties  thereto,  or  an  assignee  with  notice.  Winton  v.  Freeman,  Penn. 
xvL  840. 

28.  Qtmstitg  ef  Land.  When  the  quantity  of  land  represented  is  the 
inducement  to  the  purchase,  and  there  is  fraud  in  the  sale,  it  vitiates  the 
whole  contract    HiU  v.  Brower,  N.  C.  iii.  559  ;  76  N.  C.  124. 

24.  Rescission  —  Exchange  of  Property  —  Defective  Title  —  Good 
Tide  from  Third  Party.  When  the  title  of  the  chattel  received  in  ex- 
change, frandaiently  represented  to  be  good,  has  wholly  failed,  the  ex- 
change may  be  rescinded  without  transferring  to  the  fraudulent  party  a 
good  title  which  has  been  obtained  from  a  third  person.  Moody  v. 
Droum,  N.  H.  vi  784. 

25.  ^d.  —  Laches.  To  defeat  a  rescission  by  reason  of  laches,  a 
knowledge  of  the  fraud  must  be  shown  ;  a  bare  suspicion  is  not  enough. 
Halxr  V.  Lever,  N.  Y.  ilL  104;  67  N.  Y.  804. 

26.  Ibid.  —  Tender.  In  order  to  rescind  a  contract  for  fraud  it  is  not 
MDOCiSsary  to  tender  the  property  delivered,  which  the  alleged  tort-feasor 
had  phtoed  in  the  hands  of  an  agent  selected  by  himself  only.  Martiit- 
dale  v.  Harris,  Ohio,  iL  248 ;  26  Ohio  St.  379. 

27.  SepretenUUions.     For  representations  which  are  false  and  frandu- 
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lent,  and  cause  injury  to  the  party  relying  on  them,  he  is  entitled  to 
relief.     HiU  v.  Broioer,  N.  C.  iiL  559  ;  76  N.  C.  124. 

28.  Ibid. —  Circunutaneet.  A  deduction  of  fraud  may  be  made  not 
only  from  <leceptive  operations  and  false  representations  directly  made, 
but  from  facts,  incidents,  and  circumstances  which,  although  trivial  in 
themselves,  may  be  decisive  evidence  of  a  fraudulent  design.  Beardtley 
V.  rhmtUs,  N.  Y.  iv.  383  ;  69  N.  Y.  677. 

29.  Sale  —  Known  Intoleency.  The  omission  of  the  purchaser  to  dis- 
close  bis  insolvency  is  not  such  fraud  as  will  avoid  a  sale.  Sehufetdt  v. 
Schnitzler,  N.  Y.  x.  610;  21  Hun,  462. 

30.  Satisfaction  Piece  —  Astignment.  Satisfaction  of  a  judgment  by 
the  assignor  of  the  bond  secured  by  the  judgment  is  a  fraud  on  the  as- 
signee.   Mitchell  V.  Buffington,  Penn.  xii.  479. 

31.  Silence  —  Note  of  Minor.  Where  one  obtains  discount  on  a  note 
made  by  a  minor  and  indorsed  by  himself,  the  mere  fact  that  he  does  not 
disclose  the  minority  of  the  maker  is  not  such  a  fraud  as  will  sustain  an 
equitable  interference.  Bank'*  Appeal,  Penn.  ix.  687  ;  93  Penn.  St. 
107. 

32.  Ibid.  —  RehUtonskip  —  Father  and  Son.  The  case  is  not  altered 
by  the  fact  that  the  person  obtaining  the  discount  is  the  father  of  the 
miaker  of  the  note.     Ibid. 

33.  Specific  Performanee  —  LotuI  Conveyed  in  Fraud  of  Oreditort. 
A  court  of  equity  will  not  enforce  a  contract  to  reconvey  land  granted  to 
defraud  creditors.     Ryan  v.  Ryan,  111.  xi.  192;  97  III.  38. 

34.  Trantaction  —  Contfruction  in  JBguiiy.  A  transaction  in  fraud  of 
one's  rights  may  be  construed  in  equity  so  as  to  be  a  means  of  saving  and 
protecting  them.     HuxUy  v.  Rice,  Mich.  vii.  592 ;  40  Mich.  73. 

35.  Undue  Jnjluence —  Relation  of  Parties.  A  deed  for  a  considerable 
proportion  of  her  property,  by  an  old  and  feeble  lady  who  was  deaf,  to  a 
young  man,  in  whose  family  she  had  resided  for  two  years,  between 
whom  and  herself  a  strong  attachment  had  grown,  though  drawn  by  an 
attorney  in  the  young  man's  presence,  will  not  be  avoid^  for  fraud,  be- 
cause of  the  relation  of  the  parties.  Pressly  v.  Kemp,  S.  C.  ziv.  538 ;  16 
S.  C.  334. 

36.  Unperformed  Promise.  Fraud  cannot  be  predicated  of  a  mere 
promise  unperformed.  Grimes  v.  Simpson  Centenary  College,  Iowa,  viiL 
588 ;  48  Iowa,  208. 

37.  VcUue  of  Land  —  Commendation.  Facts  showing  fraudulent 
valuation  of  land.  See  Perkins  v.  Partridge,  N.  J.  vii.  '^4 ;  3  Stew. 
87. 

38.  Written  Contract —  Verbal  Agreement.  A  contract  will  not  be 
set  aside  for  fraud,  though  it  differs  from  the  verbal  agreement,  where 
the  plaintiff,  though  illiterate,  signed  it  without  examination.  Bdwkins 
v.  Bdwkins,  Cal.  i.  630. 

PBAUDULENT   CONVEYANCES. 

1.  Allegation  of  Insufficient  Property.  It  is  necessary  that  the  plaintiff 
shonld  allege  and  prove  that  at  the  time  the  conveyance  was  executed 
the  grantor  did  not  have  other  property  left  sabject  to  execution,  snlB- 
cient  for  the  payment  of  all  his  existing  debts.  Pfeiffetr  v.  Snyder,  Ind. 
zi.  568 ;  72  Ind.  78. 

2.  After  Attachment.  Upon  a  legal  attadiment  the  debtor  may  give  a 
deed  for  the  land,  if  it  is  not  sufficient  to  pay  the  debt  justly  due.  Bank 
V.  Frost,  U.  S.  C.  C.  xvii.  423. 

3.  Bankruptcy  —  Suit  by  Creditor.  A  creditor  cannot  assaU  the  title 
of  a  fraudulent  grantee  after  the  bankruptcy  of  the  grantor  and  the  ap- 
pointment of  the  assignee.     Trimble  v.  Woodhead,  S.  C.  U.  S.  xi.  558. 

4.  Jbid.  —  Bar  —  Suit  by  Creditor.    The  failure  of  the  assignee  to  sue 
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within  two  yean  will  not  transfer  the  right  to  the  creditor  to  proceed. 


5.  Chtmge  of  Pottettion.  The  change  of  possession  contemplated  bj 
the  statute  in  reiatioa  to  fraudulent  conveyances  must  be  open,  notorious, 
and  continued.      Wright  r.  McCormiek,  Mo.  tL  464;  67  Mo.  426. 

6.  Ibid. — No  Immediate  Pottettion.  A  sale  unaccompanied  by  im- 
mediate possession  is  only  primd/aeit  fraudulent  against  creditors.  JHor 
Utar  V.  Robinson,  Mich.  vii.  720 ;  40  Mich.  200. 

7.  Bnd.  —  Beal  Chattelt.  The  rule  as  to  the  change  of  possession 
in  personal  chattels  does  not  apply  to  real  chattels.  Ulm^ie  r.  Bailey, 
Penn.  vi.  595. 

8.  Ibid,  —  Old  Sign  retained.  Retention  of  the  old  sign  over  the 
store  gives  to  the  transaction  of  sale  an  equivocal  character,  and  is  a  dec- 
laration to  the  pnblic  that  the  person  whose  name  is  on  the  sign  is  still 
the  proprietor  of  the  store.  Wright  v.  MeCormiek,  Mo.  vi.  464 ;  67  Mo. 
426. 

9.  To  Children  —  Indebtednett  only.  Voluntary  deeds  to  children  will 
not  be  set  aside  unless  the  grantor  was  insolvent.  Van  Bibber  v.  Matkiat, 
Tex.  ix.  390;  52  Tex.  406.  See  Knowlton  t.  Hawet,  Neb.  xi.  166 ;  15 
Neb.  509. 

10.  CoUutive  Suit.  A  fraudulent  conveyance  will  not  be  protected  by 
legal  proceedings  which  are  collusive,     ffait  v.  Matt,  La.  xvii.  789. 

11.  Corporation  —  Sale  of  all  itt  Property.  A  sale  by  one  corporation 
of  all  its  property  to  another  corporation  is,  as  against  creditors  not  as- 
senting thereto,  fraudulent  and  void.  Int.  Co.  v.  Tran^ortalion  Co.  U. 
S.  C.  C.  xiv.  610. 

12.  "  Creditort " — SlatuU.  Under  the  term  "  creditors  "  in  the  statute 
of  frauds  are  included  all  persons  who  are  creditors  of  the  vendor  while 
(he  goods  remain  in  his  possession  or  under  his  control.  Dentmore  v. 
Tomer,  Neb.  xvi.  83. 

18.  Ibid.  —  Party  not  Creditor — Mortgage.  When  no  question  arises 
on  the  consideration,  a  person  not  a  creditor  cannot  object  that  a  mort- 
gage was  given  to  defraud  creditors.  Hett  v.  Final,  Mich.  i.  177  ;  32 
Mich.  515. 

14.  Ibid.  —  TorU  —  Contraett.  The  statute  18  Eliz.  c.  5  not  only 
avoids  deeds  and  conveyances  coming  within  its  provisions  as  to  creditors, 
but  it  extends  its  relief  to  all  others  who  have  any  cause  of  action  or  suit, 
whether  ex  contractu  or  ex  delicto.  Gebbart  v.  Atufeld,  Md.  viii.  400 ; 
51  Md.  322. 

15.  Cropt  in  Execution.  A  debtor  cannot,  by  a  fraudulent  sale  of  the 
land,  prevent  his  creditor  from  levying  upon  the  crops.  Pierce  v.  Bill, 
Mich.  iiL  173. 

16.  Deed  of  Butband  —  Wife' t  Support.  A  conveyance  of  a  husband, 
made  to  deprive  his  wife  of  her  due  maintenance  and  support,  will  be 
set  aside  as  fraudulent.     Sanborn  v.  Lang,  Md.  3  Am.  L.  T.  R.  34. 

17.  Deed  of  Wife  before  Marriage —  Judgmentt  paid  by  Butband  for 
her  Ante-Nuptial  Debit.  A  husband  may  sue  to  set  aside  the  conveyance 
of  his  wife  made  in  contemplation  of  the  marriage,  he  having  been  com- 
pelled to  pay  judgments  recovered  against  them  for  causes  existing 
against  her  before  marriage.  Wetterman  v.  Weiterman,  Ohio,  3  Am.  K 
T.  R.  142. 

18.  Exempt  Property —  Pretended  Sale.  A  pretended  sale  of  property 
exempt  from  execution  in  no  way  injures  creditors.  Tracy  v.  Cover, 
Ohio,  iiL  171;  28  Ohio  St.  61.     Furman  v.  Furman,  Minn.  xii.  181. 

1 9.  Exitting  Creditort  —  Pretumplion  of  Fraud.  A  voluntary  deed 
made  by  a  grantor  who  is  indebted  at  the  time  of  its  execution  is  void  as 
to  creditors  whose  claims  exist  Bank  r,  Bamilton,  N.  J.  xii.  596 ;  7 
Stew.  158. 
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20.  EaeUni  of  DtdTM —  Other  OrtiUon.  A  conveyanoe,  fraadnlent  u 
to  creditors,  b  only  voidable  so  far  as  to  enable  the  creditor  to  enforce 
Ihs  demands.  CoUituon  v.  Jadtvm,  U.  S.  C.  C.  zIt.  740 ;  8  &w.  357. 
AUiton  V.  Hagan,  Nev.  iv.  602;  12  Nev.  88. 

21.  To  Father's  Estate — Greattr  Debt.  An  insolvent  boo  who  was 
indebted  to  his  father's  estate  beyond  his  means  of  payment,  and  owing 
creditors  largely,  besides,  could,  in  contemplation  of  death,  oonrey  abso- 
lutely all  of  his  estate  to  his  mother,  the  administratrix.  B<ntki.  Hagtr, 
Maine,  iL  523 ;  65  Maine,  359. 

22.  General  Astignment.  A  conveyance  ostensiUy  made  for  the  bene- 
fit of  creditors  is  void,  if  in  fact  fraudulent.  Bank  t.  NuMt,  Ky.  xir. 
206 ;  80  Ky.  334.    De  Wolf  v.  Manuf.  Co.  Conn.  xlv.  717. 

23.  SntL  —  Right  Abandoned  -—  Oreditor.  When  a  general  assignee 
dbandous,  with  the  assent  of  the  creditors,  the  right  to  set  aside  a  fraud- 
ulent agreement,  any  creditor  may  sue  for  himself  alone.  Filleff  v.  King, 
Conn.  xiv.  743  ;  49  Conn.  24. 

24.  Grantee  converted  into  Trustee.  Where  a  oonveyanee  is  obtained 
for  fraudulent  ends  or  under  oppressive  ciroamstajioes,  tlie  party  deriving 
title  will  be  converted  into  a  trustee,  if  it  be  necessary  for  administering 
relief.     Huxley  v.  Rice,  Mich.  vii.  592;  40  Mich.  73. 

25.  Injunction.  Pending  the  suit  the  court  will  enjoin  the  defendant 
from  conveying  or  incumbering  the  land.  Fowler  v.  Xingslty,  Penn. 
vii.  756 ;  87  Penn.  St.  499. 

26.  Intent —  Other  Fraudvlent  Conveycmee.  Tliat  one  made  a  fraad- 
nlent deed  to  his  wife  is  no  proof  that  his  deed  to  the  plaintiff  in  eject- 
ment is  fraudulent.     Withrow  v.  Biggeritaff,  N.  C.  xvi.  529. 

27.  Judgment  against  Debtor.  Creditors  of  a  deceased  debtor  who 
have  exhausted  their  remedy  at  law,  although  they  have  not  obtained 
judgment  on  their  claims,  may  file  a  bill  to  set  aside  fraudulent  convey- 
ances.    Armstrong  v.  Croft,  Tenn.  ix.  322;  2  Lea,  191. 

28.  To  Avoid  Judgment  for  Breach  of  Promise.  A  conveyance  to 
prevent  the  collection  of  a  judgment  afterwards  recovered  in  an  action 
for  a  breach  of  promise  is  fraudulent  as  to  the  judgment  creditor,  /fo^ 
man  v.  Junk,  Wis.  xii.  96 ;  52  Wis.  613. 

29.  To  Drfeat  Judgment  in  Tort.  A  deed  to  defcHt  a  judgment  in 
tort  is  fraudulent.     Johnson  v.  Wagner,  Ya.  xiv.  637  ;  76  Ya.  587. 

30.  Other  Property  Sufficient.  A  fraudulent  conveyance  may  be  set 
aside  without  taking  other  property  of  the  debtor  in  satisfaction.  Wiuler- 
man  v.  Westerman,  Ohio,  3  Am.  L.  T.  R.  142. 

31.  Priority  of  Creditor.  The  creditor  who,  by  the  aid  of  a  court  of 
equity,  first  discovere  property  of  his  debtor  fraudulently  conveyed,  is 
thereby  entitled  to  a  priority  even  over  prior  judgment  creditn-s.  Rap- 
pleye  v.  Bank,  111.  ix.  469  ;  93  111.  896. 

32.  Jbid.  —  Judgment  Lien.  A  conveyance  fraudulent  as  to  creditors 
is  binding  on  the  grantor,  so  that  there  is  no  estate,  legal  or  equitable, 
remaining  in  him,  on  which  a  jud;;ment  Hen  could  attach.     Ibid. 

33.  Preference.  The  statute  of  18  Eliz.  c.  5  does  not  avoid  a  prefer- 
eooe  made  by  an  insolvent,  between  his  creditors,  by  a  settlement  from 
which  he  derives  no  benefit.  Middleton  v.  Pollock,  Chan.  Div.  iL  88 ; 
2  Chan.  Div.  104.  See  Butler  y.  White,  Minn.  vii.  594 :  25  Minn. 
432. 

84.  Ibid.  —  Mortgage  —  J^  Grantee.  Mortgages  to  crclitors  by  a 
fraudulent  grantee,  at  the  request  of  the  grantor,  are  not  fraudulent,  un- 
less the  mortgagees  were  informed  of  the  debtor's  insolvency.  Murphy 
V.  Briggs,  N.  Y.  xiv.  565. 

35.  Ibid.  —  Thtst  —  Agency.  An  agent  can  make  a  declaration  of 
trust  and  assign  a  security  therefor  to  protect  his  principal,  who  iuts 
confided  money  to  him  to  invest.    Sndi  preference  will  not  be  VMd 
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nader  18  Bliz.  o.  5.  Mddhlon  v.  Polhdc,  Chan.  Div.  ii.  88 ;  2  Chao. 
Div.  104. 

86.  Property  Sold  and  Proceedt  in  Secret  Ihut.  Land  bought  with 
the  proceeds  of  property  oonreyed  to  defraud  creditors,  and  held  in  secret 
trust  for  the  debtor,  can  be  reached  by  a  creditor's  bill.  Johnson  v. 
Wagner,  Va.  xir.  687  ;  76  Va.  687. 

37.  Power  Executed —  Attachment  —  lAen  on  Proceedt,  A  conreyance 
made  under  a  power  given  in  a  will  cannot  be  set  aside  by  a  creditor  of 
the  beneficiary,  though  he  had  sued  in  attachment  and  the  grantor  and 
grantee  had  notice  of  the  action ;  he  must  look  to  the  proceeds,  which  his 
judgment  would  bind.  Fowler  v.  Kingiley,  Penn.  vi.  756  ;  87  Penn.  St. 
499. 

88.  Pttreha$er  —  Gmsideration —  Good  Faith.  A  purchaser  of  prop- 
erty conveyed  in  fraud  of  creditors  must  show  that  he  bought  in  good 
faith  and  for  a  valuable  consideration.  Pence  y.  Oroan,  Ind.  i.  500;  51 
Ind.  336,  Gebhartv.  MufM,  Md.  vui.  400;  51  Md.  322.  Stevent  v. 
Brennan,  N.  Y.  ix.  281.  Kruts  y.  Miller,  Kan.  xii.  723  ;  26  Kan.  314. 
Fisher  v.  I^elver,  Wis.  xiii.  95 ;  53  Wis.  498.  MennerhasseU  y.  Sher- 
man, S.  C.  U.  8.  xiv.  161 ;  105  U.  8.  100.  Ferguson  v.  BiBman,  Wis. 
xiv.  383 ;  55  Wis.  181.     Roe  v.  Moore,  N.  J.  xiv.  766;  8  Stew.  528. 

89.  Purchaser  for  Value — Knoioledge  of  Fraud.  Unless  the  grantee, 
a  purchaser  for  value,  has  knowledge  of  the  fraudulent  intent,  the  con- 
veyance is  not  fraudulent.  Prewit  y.  Wilson,  S.  C  U.  S.  xi.  417 ;  103  U. 
S.  28.  Greenwell  v.  Nash,  Nev.  vii.  695 ;  13  Nev.  286.  Reehling  v. 
Byers,  Penn.  x.  472 ;  94  Penn.  St.  31 6.  Bradley  v.  Sagsdale,  Ala.  xi. 
217 ;  64  Ala.  558.  Howe  Machine  Co.  v.  Clayboum,  U.  S.  C.  C.  729. 
See  Bavid  v.  Birdkard,  Wis.  xiii.  128  ;  53  Wis.  492. 

40.  Suit  by  Receiver  in  Supplementai-y  Proceedings  —  Assignee  in 
Bankruptcy.  A  receiver  in  proceedings  supplementary  to  execution  upon 
a  judgment  cannot  maintain  a  suit  in  equity  to  reach  property  which  was 
transferred  by  the  debtor  in  fraud  of  creditors  before  the  complainant 
was  appoint^  receiver  and  when  there  is  an  assignee  in  bankruptcy. 
Olney  v.  Tanner,  U.  8.  C.  C.  xvii.  8. 

il.  Remainder — Creditor's  Bill.  A  remainder,  whether  vested  or  con- 
tingent, when  conveyed  without  consideration,  is  void  as  to  existing  cred- 
itors, and  may  be  reached  by  them  by  a  suit  in  the  nature  of  a  cr^itor's 
ImIL      White  v.  MePheeters,  Mo.  xiv.  370 ;  75  Mo.  286. 

42.  Resereution  —  Presumptive  Fraud.  The  federal  courts,  under  the 
statute  of  13  F^liz.,  hold  it  presumptive  that  a  deed  which  on  its  face  con- 
veys property  absolutely,  but  out  of  which  the  debtor  reserves  to  himself 
tome  interest  or  benefit,  is  fraudulent  and  void.  Howe  Machine  Co.  y. 
Oaybottm,  U.  S.  C.  C.  xi.  729. 

43.  When  Return  of  NuBa  Bona  not  Necessary.  Where  nuUa  bona 
has  been  returned  upon  the  execution  of  one  creditor,  and  the  actual  and 
legal  insolvency  of  the  debtor  is  admitted,  it  b  not  necessary  for  the 
other  creditors  to  have  executions  returned  nulla  bona  as  a  condition  to 
creditors'  suits  by  them  to  set  aside  conveyances  as  fraudulent.  Haskell 
T.  Wyime,  Ky.  iv.  346. 

44.  Statute  of  Limitations — By  Personal  Representatives.  A  statute 
of  limitation  to  protect  personal  representatives  against  claims  upon  an 
estate  is  not  a  defence  to  an  action  against  a  fraudulent  grantee.  Arm- 
strong T.  Croft,  Tenn.  ix.  822;  2  Lea,  191. 

45.  Subsequent  Creditors.  A  deed  fraudulent  as  to  creditors  may  be 
avoided  by  subsequent  creditors.  Allaire  v.  Day,  N.  J.  vii.  532 ;  3  Stew. 
231.  Burdicl  y.  OiO,  U.  S.  C.  C.  xii.  101.  Bani  v.  Hamilton,  N.  J. 
xii.  596 ;  7  Stew.  168.  Johnson  y.  Wagner,  Va.  xiv.  637 ;  76  Va.  587. 
Per  contra,  Sheppard  v.  Thomas,  Kan.  xi.  701 ;  24  Kan.  780.  Harlan 
V.  MaglaughNn,  Penn.  ix.  164;  See  Taylor  y.  Ooenen,  Chan.  Div.  i.  631 ; 
1  Chan.  Div.  636. 
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46.  lUd.  —  Oonstrtictive  Fravd.  A  Bubsequent  creditor,  whose  goods 
were  sold  to  pay  former  debts  of  his  debtor,  may  sue  to  set  aside  bis 
debtor's  coDveyance  as  fraudulent ;  such  a  conveysDce  is  coDstrucUvely 
fraudulent.     Barhydi  v.  Perry,  Iowa,  xiii.  864 ;  57  Iowa,  416. 

47.  Ibid.  —  Solvency.  Subsequent  creditors  cannot  attack  a  conyey- 
ance  of  property  made  without  fraud,  whilst  solvent.  Graham  v.  M.  K, 
Co.  S.  C.  U.  S.  xi.  73  ;  102  U.  S.  148. 

48.  For  Support.  A  conveyance  is  fraudulent  as  to  creditors  where 
the  only  consideration  is  the  support  of  the  grautoi.  Strong  v.  Lawrence, 
Iowa,  ziv.  14.     Henry  v.  ffeinman,  Minn.  vi.  337 ;  25  Minn.  199. 

49.  Mid.  —  Other  Contideration.  A  deed  is  not  voluntary  if  the 
grantee  paid  the  actual  cash  value  of  the  property,  although  he  may  have 
also  agreed  to  support  the  father  and  mother  as  long  as  they  lived. 
Eatum  V.  PirtU,  Ky.  xvii.  527. 

50.  Claim  in  Tort — Before  Judgment.  One  claiming  in  tort  for  un- 
liquidated damages  is  not,  before  judgment,  a  creditor  affected  by  a 
fraudulent  conveyance.     HiU  v.  Bowman,  Mich.  iii.  208 ;  85  Mich.  191. 

51.  To  Wife — Ante-Jfuptial  Settlement — Contideration.  Milrriage  is 
a  consideration  of  the  highest  value,  and  an  ante-nuptial  settlement, 
though  fraudulent,  will  not  be  annulled  unless  the  grantee  has  knowledge 
of  the  fraud.  PrevnU  v.  Wilton,  S.  C.  U.  S.  xL  417  ;  103  U.  S.  22.  Ber- 
ring  v.  Wiekham,  Va.  v.  541 ;  29  Gratt.  628.  Sandert  v.  Mt/er,  Ky.  xiL 
746 :  79  Ky.  517.  See  Plow  Co.  v.  Wing,  N.  Y.  xii.  120.  Lih  v.  Pru- 
ett,  Ala.  xiii.  137.  See  Jonet  v.  Clifton,  U.  S.  C.  C.  324  JReich  v. 
Seich,  Minn.  vii.  308. 

52.  Ibid.  —  ReUate  of  Dower.  The  verbal  promise  of  a  wife  to  re- 
lease her  right  of  dower  in  certain  property  of  the  husband's  (though 
subsequently  executed)  is  not  a  valuable  consideration  for  a  conveyance  of 
other  property  by  him  to  her,  through  a  third  person.  CoUinton  v.  Jackton, 
U.  S.  C.  C.  xiv.  740 !  8  Saw.  357 ;  Broum  v.  Rawlingt,  Ind.  xiiL  395. 

53.  Ibid.  —  Equitiei.  In  a  creditor's  suit  against  a  husband  to  set 
aside  a  conveyance  of  land  to  the  wife,  it  is  incumbent  on  the  wife,  in 
order  to  cut  off  the  equity  of  the  creditor,  to  establish  that  she  paid  value 
for  the  land  without  notice  of  the  creditor's  equity.  Kaiter  v.  Waggoner, 
Iowa,  xiv.  432  ;  59  Iowa,  40. 

54.  Ibid.  —  Equitable  Title  in  Her.  A  voluntary  conveyance  to  his 
wife,  who  holds  the  equitable  title,  she  not  having  iu  any  way  misled  her 
husband's  creditors,  will  not  be  set  aside  as  fraudulent  as  to  them.  Seed- 
ert  V.  Mien,  111.  xii.  110. 

55.  JUnd.  —  Exempt  Eamingt.  Where  a  husband  uses  his  earnings  in 
payment  of  property  purchased  by  the  wife,  it  is  a  gift  of  the  earnings  to 
the  wife,  and  if  such  eurnings  were  exempt  from  execution  at  the  time 
they  were  so  employed,  the  gift  is  not  a  fraud  upon  creditors,  and  the 
property  purchased  cannot  be  subjected  to  the  lien  of  a  judgment  against 
him.     EoMt  V.  Brewer,  Iowa,  xv.  648. 

56.  Jbid.  —  Exempt  Property —  Gi/i.  The  gift  to  a  wife  of  property 
claimed,  appraised,  and  set  aside,  as  exempt,  is  not  fraudulent  as  to  cred^ 
iters.     Bildebrand  V.  Bowman,  Penn.  xiv.  665  ;  100  Penn.  St.  580. 

67.  Jbid.  —  Homettead  Tract  —  Embarratted  Circunittances.  The 
conveyance  of  a  homestead  tract  (through  a  third  person),  without  con- 
sideration, is  not  invalid  as  against  creditors,  although  the  grantor  was  in 
embarrassed  and  failing  circumstances.  Morrison  v.  AMott,  Minn.  z. 
499;  27  Minn.  116. 

58.  JbieL  —  Jntolvency.  A  voluntary  conveyance  to  a  wife  through  a 
third  party,  which  deprives  the  husband  of  tbe  means  to  pay  his  debts,  is 
fraudulent  as  to  creditors.  Collinton  v.  Jackton,  U.  S.  C.  C.  xiv.  740  ;  8 
Saw.  357.  See  Bankr.  Bertschy,  Wis.  xii.  224;  52  Wis.  438.  iS^att/- 
ding^.  Blythe.  Ind.  xii.  301 ;  73  Ind.  93.  Luerty.  Brunjet,  M.  J.  xii.  662. 
Eandolph  v.  Bergen,  N.  Y.  xiv.  58. 
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59.  Rid.  —  Jbint  Property  —  Orediiort.  Where  a  husband  and  wife 
acquire  property  by  their  joint  industry,  the  title  being  in  the  husband's 
name,  a  conveyance  thereof  to  the  wife,  without  consideration,  to  the 
prejudice  of  existing  creditors  of  the  husband,  is  void.  Longford  t. 
7%wr%,  Iowa,  XV.  436. 

60.  Ibid.  —  Knowledge.  Where  a  husband  conveys  land  to  his  wife 
for  a  fraudulent  purpose,  but  on  a  valuable  consideration,  the  wife  not 
having  notice  of  the  fraudulent  intent,  the  conveyance  will  not  be  fraud- 
ulent as  to  creditors.  Brown  v.  Rawlingt,  Ind.  xii.  895;  11  Ind.  505. 
Vaeis  V.  Leopold,  N.  Y.  xiiL  182 ;  21  Hun. 

61.  Ibid.  —  As  Preferred  Creditor.  Debtors  in  this  state  have  a  per- 
fect right  to  prefer  any  of  their  creditors ;  and  a  wife  may  be  preferred 
as  a  creditor.     HUl  v.  Bowman,  Mich.  iii.  208 ;  85  Mich.  191. 

62.  Ibid.  —  By  Retiring  Partner.  A  voluntary  conveyance  by  a  re- 
tiring partner  to  his  wife  will  be  set  aside  as  fraudulent,  though  the 
grantor  relied  upon  his  partner's  agreement  to  pay  the  debts  of  the  firm. 
Barhydt  v.  Perry,  Iowa,  xiii.  864;  57  Iowa,  416. 

63.  Ibid.  —  Subtequent  Creditor.  An  insolvent  debtor  doing  a  busi- 
ness of  £100,000  could  not  make  a  settlement  on  his  wife  of  £1,000  two 
years  before  his  failure,  and  £1,000  one  year  before  his  failure,  when  at 
the  time  of  these  conveyances  he  was  insolvent ;  and  a  creditor  whose 
debt  was  contracted  between  the  transactions  can  sue  to  set  aside  both. 

Tmflor  V.  Goenen,  Chan.  Div.  i  631 :  1  Chan  Div.  686.      See  KilHan  v. 

Clark,  D.  C.  vi.  558 ;  6  W.  L.  R  No.  39. 

FRAUDS,  STATUTE  OF. 
1  6bmbsai.lt.  y.  Promise  to  pat  trb  Debt  or 

IL  COHTKACTS  AVFBOTIHO  LaXD.  AkOTHKB. 

IIL  Sales.  VL  Wobk,  Labob,  and  Services. 

IV.   LiMITATIOH  OF  TlXE. 

1.  Acceptance  of  Bill  of  Bxehange.     The  statute  does  not  apply  to  an  I-  Oeneially. 
oral  acceptance  of  a  bill  of  exchange.     Jarvit  v.  Wilton,  Conn.  viii.  264 ; 

46  Conn.  90. 

2.  Attorney t  Fee  —  Out  of  Proceed*  of  Land  in  Suit.  A  contract  to 
pay  an  attorney  at  law  a  percentage  of  the  value  of  lands  in  suit  out  of 
their  proceeds,  as  his  fee,  mav  be  performed  within  the  year,  and  is  valid. 
MePherton  v.  Oox,  8.  C.  U.  S.  vi.  129;  96  U.  S.  404.  See  Walker  v. 
JiAnton,  &  C.  U.  S.  v.  708  ;  96  U.  S.  424. 

3.  Carrying  on  Biitinets  —  Territory.  An  agreement  not  to  carry 
on  business  wiiiiin  a  certain  limit  for  five  years  must  be  in  writing.  Da- 
vey  V.  Shannon,  Excb.  Div.  256;  40  L.  T.  R.  N.  S.  628. 

4.  Defence  by  Stranger.  A  defence  based  upon  the  statute  is  personaL 
Rickarde  v.  Cunningham,  Neb.  x.  470 ;  10  Neb.  417. 

5.  Executory  and  Executed  CotUractt  —  Third  Party.  The  statute 
avoids  executory  not  executed  contracts ;  and  where  the  parties  have 
voluntarily  executed  a  contract,  a  stranger  against  whom  one  of  them 
seeks  to  assert  a  right  originatbg  under  it  cannot  assail  it  as  obnoxious 
to  the  statute.     Lavender  v.  Hcdl,  Ala.  vi.  487. 

6.  Executed  Contract  —  Revocation.  A  parol  agreement,  although 
within  the  statute,  is  valid  so  far  as  it  has  been  exeouted,  and  it  cannot  be 
revoked  so  as  to  undo  what  has  been  performed  under  it.  Sovereign  v. 
Ortman,  Mich.  xiii.  49  ;  47  Mich.  181. 

7.  Mutual  Promiett  to  Unisteorporated  Religioui  Society.  A  mutual 
subscription  in  aid  of  an  unincorporated  religious  society,  the  subscription 
being  oral  and  the  amount  to  be  paid  presently,  is  not  within  the  statute. 
Allen  V.  Bujy,  Mich.  ix.  646  ;  43  Mich.  1. 

8.  Contract  Partly  Written  amd  Partly  Oral.  Where  the  statute  re- 
quires a  contract  to  be  in  writing,  it  cannot  be  partly  in  writing  and 
partly  in  parol.     Laxear  v.  Bank,  Md.  viiL  499 ;  52  Md.  78. 
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9.  ProwUm  to  pcuf  Part  of  Pm€Aau-Mm9jf.  Where  A.  is  promised  by 
B.  a  portion  of  the  purchaso>mooey  if  he  will  buy  C.'s  land,  and  there- 
upoB  the  purchase  is  made,  the  promise  is  not  within  the  statute.  Lit- 
tie  V.  McCarter,  N.  C.  xviL  684.  See  Benjamin  v.  ZelL,  Penn.  xt.  98 ; 
100  Penn.  St.  33. 

10.  Signature  —  Per  Lord  Selbome.  The  statute  is  a  weapon  of  do* 
fence  and  not  of  offence,  and  does  not  make  any  signed  iustmment  a  valid 
oontraot  by  reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  real  intention  of  the  parties.  Huney  v.  Home-Pt^/ne, 
House  of  Lords,  viii.  76.5  ;  41  L.  T.  E.  N.  S.  1. 

II.  Contracu  11.  Memorandum.    "I  hereby  agree  to  sell  J.  K.  the  house  and  lot 

affectUiB  Land,  situated  on  L  Street,  second  lot  east  of  C  Street,  on  north  side  of  L  Street, 
for  the  sum  of  ($7,000)  seven  thousand  dollars,  and  agree  to  give  a  satis- 
factory deed  on  or  before  the  first  day  of  September  next,  and  hereby 
acknowledge  the  receipt  of  ten  dollars  tm  account  of  above  sale."  J%m^ 
a  aofficieut  memorandum  between  the  parties.  ThomUm  t.  KeUjf,  B.  L 
iu.748i  11  R.L498. 

12.  Name  of  Agent  of  Vendor  —  Purchaeer't  Signature.  The  name 
of  the  agent  who  sold  the  property  in  the  memorandum  of  agreement 
signed  liy  the  purchaser  satisfies  the  statute.  Walsh  v.  Barton,  Ohio,  1 
Am.  L.  T.  R.341. 

13.  Iked —  Sufficient  Delivery.  The  execution  of  a  deed  without 
delivery  in  such  sense  that  the  grantee  acquires  control  of  it,  does  not 
constitute  a  compliance  with  the  statute,  even  though  the  grantee  may 
temporarily  have  it  iu  his  possession.     S(eel  v.  Fife,  Iowa,  viiL  805. 

14.  Description.  Under  the  statute  the  memorandum  of  the  contract 
for  the  sale  of  lands  must  show  on  its  face  the  subject-matter  of  the  con- 
tract, and  the  land  must  be  so  described  that  it  may  be  ideiitifled.  Tice 
V.  Freeman,  Minn.  xvi.  82.  Johnson  v.  Granger,  Tex.  viii.  734;  51 
Tex.  43. 

15.  Efectment.  When  possession  is  given  by  the  vendor  to  the  vendee 
of  land  by  a  parol  contract,  and  it  is  followed  by  valuable  improvements 
by  the  vendee,  there  is  such  part  performance  as  will  take  the  contract 
out  of  the  statute.  Eberly  v.  Lehman,  Penn.  xv.  57 ;  100  Penn.  St 
542. 

16.  Sale  of  Equitable  Estate.  A  parol  contract  of  sale  of  an  equitable 
(as  well  as  a  legal)  estate  in  land  is  void  under  the  statute  of  frauds. 
Chenotaith  v.  Leicis,  Oregon,  xi.  380;  9  Oregon,  156.  Holmes  v.  Bohnes, 
N.  Cxv.  185;  86N.  C.  205, 

17.  Foreclosure —  Purchase  by  Mortgagee —  Contract  with  Mortgagor 
—  Part  Performance  —  Definite  Terms. '  If  the  mortgagor,  relying  on 
an  oral  agreement  at  the  foredosure  sale  to  c<Mivey  to  him  at  the  price 
of  the  bid,  refrains  from  exercising  his  right  to  redeem,  and  performs  in 
part  his  contract  to  purchase,  pursuant  to  that  contract,  there  is  sufficient 
part  performance  to  take  the  Hgreement  out  of  the  statute.  Willioms  v. 
Willianu,  Minn.  vii.  656.  . 

18.  Jdentijfication  of  Vendor.  The  vendor  must  be  so  designated  in 
the  memorandum  signed  by  the  vendee  that  be  can  be  identified  without 
parol  proof,  or  it  .will  not  be  sufficient  Grafton  v.  Oummings,  S.  C.  U. 
8.  vii.  645 ;  99  U.  S.  100. 

19.  Lease  of  Land  —  Appraisement  of  Value  to  ascertain  Bent  — 
Naming  Appraisers.  Where  a  lease  provides  that  the  value  of  the  laud 
leased  shall  be  appraised  by  appraisers  to  be  appointed  as  specified  in  the 
lease,  and  that  the  rent  shall  be  a  certain  per  cent,  of  the  appraised  value 
of  the  land,  the  lease  is  not  required,  by  the  statute  which  provides  that 
no  action  can  be  brought  upon  a  contract  unless  the  contract  shall  be  in 
writing,  etc.,  to  name  the  appraisers  in  order  that  an  action  may  be  main- 
tained for  the  rent.    Norton  v.  Gak,  DL  x.  261. 
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90.  £^  LtOtr —  Written  InttmetioHt  tf  Prineimal  to  AftnL  Where 
the  owner  of  real  estate  wrote  to  hU  agent  that  he  woald  lell  the  wtiue 
at  a  price  named,  whereupon  the  plaintiff  agreed  to  puiebaM^  the  posse*- 
•iou  of  the  letter  bj  the  agent  was  not  suificient  to  take  the  case  out  of 
the  operation  of  the  statute.     iSSlWv.  IV/e,  Iowa,  viii.  S05. 

21.  Jbid.  —  CotUntct  Complete  —  Subtequent  Variation.  A.  oontract 
otherwise  complete,  under  the  statute,  by  letters,  is  not  sufficient  if  the 
terms  set  out  by  the  letters  are  changed  by  subsequent  letters  and  con- 
versations between  the  parties.  Euuey  v.  Bome-Payne,  House  of  Lords, 
yiiL  765  ;  41  L.  T.  B.  N.  S.  1. 

22.  Md. —  Sale  of  Leasehold  Bauee*  —  Written  Offer  by  Vendee  on  a 
OondHioH  —'  Written  Aeeeptanee  ly  Vendor'e  Agents.  A.  in  writing;  of- 
fered to  give  £800  for  two  leasehcjd  houses,  upon  condition  that  there 
should  be  a  modificaUoo  in  the  lease.  The  change  was  made,  and  the 
auctioneers  who  were  employed  by  the  defendant  to  dispose  of  the  prop- 
erty wrote  to  A.  in  reply  to  his  offer  accepting  it.  Held,  tiiat  there  was 
a  binding  contract,  and  specific  performaoce  was  decreed.  BotineweO  v. 
Jenkins,  Cu  of  Appeal,  v.  415. 

23.  Jbid.  —  Sending  Draft  <^  OomtracL  The  defendant  entered  into 
a  verbal  agreement  with  the  pluntiff  to  sell  the  latter  an  inn  for  a  certua 
sum.  On  the  following  day  the  defendant's  solicitor  wrote  to  the  plaia- 
tiff's  solicitcH-  as  follows :  [The  defendant]  "  has  been  with  as  today,  and 
stated  that  be  had  arranged  with  yoor  dient  [the  plaintiff]  for  a  siaJe  to 
the  latter  of  the  lion  Inn  for  £950.  We  therefore  send  herewith  drdtt 
contract  for  your  perusal  and  approval."  HeM,  that  this  letter  was  not 
saoh  a  note  or  memorandum  of  agreMsent  as  is  required  by  the  statute 
of  frauds.     Smith  v.  W^Mer,  Vice-Chancellor's  Court,  iL  708. 

24.  lAcenee  eieeented.  ■  The  execution  of  the  parol  license  supplies 
the  place  of  a  writing,  and  takes  the  case  out  of  the  statute.  Lee  v.  Mo- 
Lead,  Nev.  iv.  697  ;  12  Nev.  280.  Qooeh  v.  SuBivan,  Nev.  vL  465 ;  18 
Nev,  78. 

25.  Parol  Oifi  ofLcmd —  Seduction  and  Cohabitation.  In  the  abeenoe 
of  part  performance  sufficient  to  take  the  case  out  of  the  statute,  and  of 
such  valuable  improvements  as  cannot  be  easily  compensated,  seduction 
and  subsequent  cohabitation  will  sot  support  a  parol  title  to  land.  Dan- 
iel V.  Balliet,  Penn.  ix.  828. 

26.  Part  Payment  —  Deed  to  be  Delivered —  Mortgage.  A  parol  eou- 
traot  for  the  sale  of  land,  part  of  the  price  bmng  paid,  and  a  deed  ex- 
ecuted to  be  delivered  by  the  grantor's  attorney  on  grantee  making  and 
delivering  to  the  attorney  notes  for  the  balance  of  the  porchase-mMiey, 
with  a  mortgage  on  the  laud  as  security,  not  being  an  escrow,  cannot  be 
enfoioed.     CampbeB  v.  Thomas,  Wis.  3  Am.  L.  T.  B.  49. 

27.  Part  Performance.  Fart  performance  removes  the  bar  of  the 
statute  of  frauds.  Hardeety  v.  Richardson,  Md.  iL  340  ;  44  Md.  617. 
Troup  V.  Troup,  Penn.  vi.  600 ;  6  W.  N.  C.  No.  7.  Orei^kton  v.  San- 
ders, IlL  viiL  650;  89  111.  543. 

28.  Jbid. —  To  defeat—'  Fraud.  Where  there  has  been  part  perform- 
ance of  a  verbal  contract,  the  oontract  is  enforcible  in  equity  where  other- 
wise the  statute  would  operate  to  protect  fraud.  JJipseomb  v.  Nichoh, 
Colo.  zv.  265. 

29.  Jbid.  —  Jntent.  In  a  parol  agreement  respecting  lands,  a  part 
performance  to  take  the  case  out  of  the  statute  oi  frauds  must  dearly 
appear  to  have  been  done  solely  with  a  view  to  the  agreement  being 
perforated.      Wheeler  v.  Seynolds,  N.  T.  ii.  11  $  66  N.  T.  227. 

30.  Partnership  in  Farm  I>ands,  A  parol  agreement  by  two  owners 
of  land  to  consider  the  land  as  pctrtnership  property  and  to  manage  and 
conduct  it  as  such  is  not  within  the  statute.  Personette  v.  Pryme,  N.  J. 
xiL  791. 
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31.  Extention  of  Tim*  of  Pagment.  Agreements  extending  the  time 
of  payment  of  a  debt  secured  by  mortgage  on  real  estate  need  not  be  in 
writing.     In  re  BetU,  U.  S.  C.  C.  viL  522. 

32.  Pouettion  of  Land.  Possession  of  land  most  be  by  virtne  of  the 
contract  to  take  the  case  out  of  the  statute.  Ntal  v.  Neal,  lud.  x.  166 ; 
59  Ind.  287. 

83.  Pouesnon  of  Land  in  Pur»ua$u!e  of  Parol  Gift  —  jbnprovementt. 
To  make  a  parol  gift  of  laud  effective  there  must  not  oaly  be  possession 
in  pursuance  of  the  i^ft,  but  improvements  made  upon  the  land  of  a 
character  not  compensable  in  damages.  Eberly  v.  Bupp,  Penn.  viiL  571 ; 
96  Penn.  St.  259. 

34.  Beeeipt  for  Part  Payment  only.  A  reodpt  for  part  payment  of 
the  purchase  price  of  land,  expressing  the  full  consideration,  is  not  a  snf- 
fident  memorandum  under  the  statute ;  it  must  be  complete  in  itself  as  to 
all  its  terms.  Gatdt  v.  Stormont,  Mich.  xvii.  178.  Johnton  v.  Granger, 
Tex.  viiL  734 ;  61  Tex.  43. 

35.  Requett  of  Owner  upon  Pr«tpective  Heirs  to  convey.  A  request  by 
letter,  made  by  the  owner  of  land  to  his  prospective  heirs  to  convey  after 
his  death  certain  land  to  another  because  of  kindness  received  by  the 
owner  during  his  lifetime  of  that  other,  does  not  create  a  trust  obligatory 
vepaa  any  one.    Pre$lon  v.  Corner,  111.  xv.  106. 

86.  To  Oomoty  for  Services.  A  verbal  agreement  to  convey  lands  to 
another,  in  consideration  that  the  latter  would  remain  with  her  family  on 
the  place  of  the  former,  and  make  a  home  there  for  the  owner  during  his 
lifetime,  is  within  the  statute.     3id. 

37.  Sheriff's  Sale  —  Memorandttm  on  Steriff's  Betum  —  Separate 
Memorandum.  Upon  sales  of  real  proper^  under  execution  by  the 
sheriff,  his  memorandum  of  the  sale  incorporated  in  his  return  on  the  ex* 
ecution  is  sufficient  to  take  the  transaction  out  of  the  statute.  Wiarehouse 
Co.  V.  Terrill,  Ky.  v.  143;  13  Bush,  466. 

88.  Signing  of  Agreement  by  Party  to  he  charged  only.  The  agreement 
or  memorandum  required  upon  a  contract  for  the  sale  of  lands  need  be 
signed  only  by  him  who  is  to  be  charged  by  it.  Orutch/ield  v.  Donotkon, 
Tex.  viL  62 ;  49  Tex.  691. 

39.  Speculation  in  Lands  —  J^  Partners.  An  agreement  between 
partners  to  speculate  in  lands  is  not  within  the  statute.  Bichards  v. 
GrinneU,  Iowa,  xviL  649. 

40.  Unexecuted  Sale  of  Standing  Timber.  A  sale  by  parol  of  an  in> 
terest  in  standing  timber,  or  of  an  interest  in  a  contract  for  the  sale  of 
such  timber,  being  wholly  unexecuted,  is  void  under  the  statute.  Danids 
V.  Bailey,  Wis.  vi.  64 ;  43  Wis.  566.     Bowers  v.  B<twers,  Penn.  xi.  445. 

41.  Stranger  in  Possession  under  Verbal  Contract.  Where  a  stranger 
is  put  in  possession  of  a  house  under  a  verbal  contract,  evidence  of  the 
contract  will  be  allowed,  notwithstanding  the  statute.  Vngley  v.  Ungley, 
Ct.  of  A{»>eal,  iv.  330. 

42.  Suhsequent  Conditional  Sale  or  Mortgage.  A  parol  contract  chang- 
ing an  absolute  sale  of  an  interest  in  a  land  contract  to  a  conditional  sale 
or  mortgage  is  inoperative  becaoso  of  the  statute.  Bichardson  v.  John' 
son.  Wis.  iii.  317 ;  41  Wis.  100. 

43.  TXtle.  The  complainant  in  equity,  as  well  as  the  defendant,  may 
rely  in  the  assertion  of  a  title  upon  the  bar  of  the  statute.  Smith  v. 
£^)eneer,  Penn.  L  692. 

44.  Ibid.  —  Oontmet  contained  in  Two  Z>ocum«nt$  —  Evidence  to  eon- 
nect.  Plaintiff  signed  a  document,  agreeing  to  purchase  cwtaiu  land  for 
£810,  and  pay  £31  as  a  deposit ;  no  seller's  name  was  mentioned  in  the 
document,  and  it  was  not  signed  by  defendant.  Defendant  signed  a  re~ 
ceipt  for  the  £31  as  a  deposit  on  the  purchase  of  the  land.  In  an  action 
for  breach  of  contract  to  sell  the  land,  JJeld,  that  the  two  documents 
were  sufficiently  connected  by  internal  evidence  to  form  an  agreement 


Digitized  byLjOOQlC 


FRAUDS,  STATUTE  OF. 


445 


bindiDg  on  defendant  within  the  statute  of  fraads      Long  v.  MiUar,  Ct. 
of  Appeal,  viiu  798  ;  41  L.  T.  R.  N.  8.  806. 

45.  Broker' tNoU  of  Sate  —  It$  Suffieitney.     A  broker's  note  of  sale  HI-  Salo. 
delivered  to  the  vendor,  and  to  the  vendee,  is  a  sufficient  memorandnm  to 

take  the  contract  out  of  the  statute.     Newberry  v.  Wail,  N.  Y.  xii.  663 ; 
84  N.  Y.  516. 

46.  Certainty.  An  agreement  which  is  merely  not  likely  to  be  peN 
formed  within  a  year  does  not  come  within  §  2121  of  the  Code.  Heflin 
T.  Milton,  Ala.  xir.  S92. 

47.  Contract  put  in  Writing  tubtequenlly.  A  verbal  contract  put  in 
writing  after  the  breach,  and  dated  as  of  the  time  of  the  verbal  contract, 
will  support  a  suit  subsequently  brought  on  the  breach.  Birdy.  Afunroe, 
Maine,  4  Am.  L.  T.  R.  435. 

48.  Delivery  —  Aeeeptemce  —  Possession  —  Vendor's  Lien,  Where 
the  vendor  refuses  to  permit  the  purchaser  to  take  possession  of  the  goods 
in  order  to  preserve  his  lien,  no  acceptance  can  be  made  out  to  take  the 
contract  out  of  the  statute.  Safford  v.  MeDonough,  Mass.  4  Am.  L.  T. 
R.96. 

49.  Ibid. —  To  Common  Carrier.  A  delivery  to  a  common  carrier 
takes  a  contract  of  sale  out  of  the  statute.  BuUoek  v.  Steherge,  U.  S.  C. 
C.  xiv.  39.  Per  contra,  Atherton  v.  NewAall,  Mass.  iv.  428.  Keiwert  v. 
Meyer,  Ind.  vii.  204 ;  62  Ind.  587. 

50.  Ibid.  —  Possession  of  7%ird  Party.  Property  worth  forty  dollars 
in  the  possession  of  a  third  party  will  not  pass  under  a  verbal  contract, 
uuless  such  party  agrees  to  hold  the  property  as  the  agent  or  bailee  of  the 
purohaser.     Bassett  v.  Camp,  Vt.  xiv.  765. 

51.  Ibid.  —  Svhsequent  Belieery.  The  subsequent  delivery  of  a  part 
of  the  personal  property  agreed  to  be  sold  takes  the  agreement  out  of  the 
operation  of  the  statute.      Gaslin  v.  Pinney,  Minn.  v.  176;  24  Minn.  822. 

52.  Ibid.  —  Subseqtient  Payment.  A  verbal  acceptance  will  not  effect 
a  delivery,  and  subsequent  payment  will  not  take  the  case  out  of  the 
statute.     Ballenbeck  v.  Cochran,  N.  Y.  x.  782  ;  20  N.  Y.  41'6. 

53.  Of  Bouse  as  Personal  Property  —  Payment  in  Work  and  Mate- 
rials —  Possession.  The  oral  sale  of  a  house,  which  is  treated  as  per- 
sonal property,  to  be  paid  for  in  work  and  materials  on  demand,  and 
where  the  purchaser  goes  into  actual  possession  of  the  bouse,  is  not  within 
the  statute.     Snider  v.  ThraU,  Wis.  xv.  448 ;  56  Wis.  674. 

54.  Biringfora  Tear — Express  Words.    In  a  monthly  employment,  iv.  Limitation 
upon  an  application  to  make  the  engagement  more  permanent,  a  specified  ••'  Tom. 
amount  per  annum  being  agreed  upon,  payable  half  monthly,  a  yearly  hir- 
ing may  be  inferred.     Bascom  v.  SAiUits,  N.  Y.  xiii.  185 ;  87  N.  Y.t481. 

55.  Contract  to  Marry.  A  contract  to  marry  unless  within  a  year  must 
be  in  writing.     UUman  v.  Meyer,  U.  S.  C.  C.  xiii.  284. 

56.  Contract  to  pay  Money.  A  promise  to  pay  $100  into  a  savings' 
bank  in  four  annual  instalments,  to  the  credit  of  an  infant  if  he  was 
named  for  the  promisor,  though  two  payments  were  made,  could  not  be 
enforced,  as  performance  was  not  to  be  within  a  year.  Parks  v.  Francis, 
Vt.  vi.  157  ;  50  Vt.  626. 

57.  Abandonment.  In  order  to  hold  the  promisor,  it  is  not  necessary  T.  PrDinii>e  to 
to  abandon  the  claim  against  the  original  debtor ;  forbearance  is  a  sulfi-  '?^'''||,"'''^ 
cient  consideration.     Dock  ▼.  Boyd,  Penn.  ix.  421. 

58.  To  pay  Attorney's  Fee —  Action  of  Slander —  Promisor  involved. 
A.  slandered  a  |^rl  of  sixteen  by  accusing  her  of  criminal  intercourse  with 
B.,  and  gave  B.  as  his  authority.  B.,  in  order  to  vindicate  his  own  char- 
acter, promised  the  father  of  the  girl  that  if  he  would  institute  suit  against 
A.  he  would  f>ay  lawyer's  fees  and  any  costs  that  might  be  adjudged 
against  the  father  acting  as  next  friend  in  that  suit.  Beld,  that  that 
promise  was  not  within  &e  statute  of  frauds.  Evans  ▼.  Mason,  Tenn.  vL 
782 ;  1  Lea,  123. 
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59.  Rdlding  MateriaL  It  is  not  a  promise  to  pay  the  debt  of  an- 
other  when  goods  are  directed  to  be  delivered  to  a  builder  by  the  owner 
of  the  building,  who  directed  the  seller  to  charge  them  to  him,  he  promis- 
ing to  pay  for  them.     WaUe«r  r.  HUL,  Mass.  i.  125 ;  119  BCass.  249. 

60.  OolUUeral  Promise.  When  a  collateral  agreement  was  subsequent 
to  the  principal  debt,  and  was  not  the  inducement  to  it,  thongh  such  sub- 
sisting liability  was  the  groniid  of  the  collateral  promise,  the  promise  is 
within  the  statute.     Rou  v.  O'Linn,  Neb.  z.  684;  10  Neb.  864. 

61.  Consideration  —  Rekate  of  Lien.  Where  the  original  debtor  is 
not  released,  a  promise  by  a  third  person  to  pay  the  debt  in  consideration 
that  the  creditor  will  release  a  lien  he  holds  apon  the  property  of  the 
debtor,  when  no  benefit  accrues  to  such  person  by  such  release,  is  within 
the  statute.     Weisel  v.  Science,  Wis.  xvii.  639. 

62.  Promise  to  pay  the  Debt  of  Another —  Debt  of  Promisor.  An  oral 
promise  to  guaranty  the  note  of  a  third  person,  transferred  by  the  prom- 
isor  to  his  preexisting  creditor,  when  such  promise  cannot  by  any  con- 
struction be  enforced  against  the  promisor  as  a  recognition  of,  or  promise 
to  pay,  bis  own  preexisting  debt,  is  a  promise  to  pay  the  debt  of  an- 
other, aitd  is  within  the  statute.  Dows  t.  Svetl,  Mass.  xv.  466 ;  134 
Mass.  140.     See  Wilson  v.  Hentges,  Minn.  xiv.  150 ;  29  Minn.  lOt. 

63.  Payment  of  Firm  Debts  *oith  Price  of  Atteti.  The  promise  of 
successors  to  a  partnership  business  to  distribute  the  purchase  price  of 
the  assets  amongst  the  creditors  of  the  firm  is  not  a  promise  to  pay  the 
debts  of  third  persons.  Wytm  v.  Wood,  Penn.  zi.  441.  Justice  v.  Toll- 
man, Penn.  v.  508 ;  86  Peon.  St.  147.  See  Dock  v.  Boyd,  Penn.  ix. 
421. 

64.  To  pay  Interest  on  Morigage  on  Promisee's  Land.  A  grantee  who 
did  not  assume  a  mortgage,  bat  promised  to  pay  the  interest  if  delay  was 

S'ven,  made  an  origiual  pronuse.     Prime  v.  Koehler,  N.  Y.  viii.  244 ;  77 
.Y.  91. 

65.  To  pay  Part  of  Purchase-Money  to  Vendor's  Oreditor.  An  agree- 
ment by  the  vendee  to  pay  part  of  the  purdiase-money  of  land  to  a  cred- 
itor of  the  vendor  is  not  within  the  statute.  Moore  v.  StovaJO,,  Tenn.  iv. 
184;  2  Cooper,  543. 

66.  Promise  to  Debtor.  A  verbal  promise  to  pay  the  debt  of  another 
is  within  the  statute  if  made  to  the  creditor ;  but  not  if  made  to  the 
debtor.  PraU  v.  Bates,  Mich.  vii.  501 ;  40  Mich.  87 ;  Williams  v. 
Rogers,  Ky.  viii.  805 ;  Moody  v.  Wiley,  Ky.  xiii.  13 ;  Davis  ▼.  Wiley, 
Ky.  xiii.  724. 

67.  Payment  of  Worlcm^  —  Purchase  of  Stock  of  Goods.  A  written 
promise  to  pay  the  workmen  in  a  shop  as  part  consideration  for  the  pur- 
chase of  the  stock,  without  anything  to  show  the  amount  dne  each  work- 
man, or  the  gross  sum  due,  is  not  sufficient  to  bind  the  promisor.  Lang 
V.  Benry,  N.  H.  2  Am.  L.  T.  R.  204. 

68.  Renewing  Promistory  Note.  A  promise  that  if  a  note  due  by  a 
third  person  is  permitted  to  be  renewed  the  promisor  will  pay  the  amonnt 
due  if  it  be  not  paid  by  the  original  debtor  is  a  promise  wiUiin  the  stat- 
ute.    Saylor  v.  Bushong,  Penn.  xvii.  697. 

69.  Sttrety — ExecHtion  of  Note.  An  agreement  to  execute  a  note  as 
surety  for  another  is  a  promise  to  answer  for  the  debt  of  that  other,  and 
is  within  the  statute.     Dee  v.  Downs,  Iowa,  xiii.  172 ;  57  Iowa,  589. 

70.  Ibid.  —  Securing  Debt.  The  undertaking  of  a  third  party  to 
further  secnre  the  payment  of  a  note  is  a  collateral  contract,  within  the 
statute.    Hayden  v.  Weldon,  N.  J.  xii.  305 ;  14  N.  J.  128. 

71.  Widow's  Promise  to  pay  Husband's  Physician.  A  promise  of  a 
widow  to  pay  her  hnstmnd's  physician  if  he  made  no  claim  on  hia  estate 
must  be  ill  writing.     Dwrant  v.  AUen,  Vt.  646;  48  Vt.  58. 

72.  Wife's  Promise.     Where  a  married  woman  aotlioriees  ber  debtor 
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to  apply  the  money  due,  to  the  payment  of  a  debt  due  from  her  husband 
to  the  promisee,  the  agreement  must  be  reduced  to  writing.  Beeuten  v. 
Hendriekson,  Md.  ii.  564 ;  44  Md.  609. 

73.  Manufactured  Article.  Where  the  contract  is  to  furnish  materials  vi.  Work,  L*- 
and  manufacture  the  article  according  to  speciflcations  furnished,  or  a  bOT,«iKlSer- 
model  selected,  and  when,  without  the  special  contract,  the  thing  would 
never  have  been  manufactured  in  the  particular  manner,  shape,  or  condi- 
tion it  was,  then  the  contract  is  essentially  for  special  skill,  labor,  or 
workmanship,  and  is  not  within  the  statute.  Meincke  v.  Folk,  Wis.  Xv. 
95 ;  66  Wis.  427. 

GAS  COMPANIES. 

1.  Deposit  as  ChmrarUy.  A  requirement  on  the  part  of  the  company 
that  a  deposit  of  money  to  guaranty  the  payment  of  the  price  of  gas  used 
is  not  unreasonable,  and  the  company  may  discontinue  the  supply  of  gas 
unless  it  is  complied  with.     Williams  v.  Gas  Co,  Mich.  xvii.  719. 

2.  Extra  Gas  Main  tised  by  Another  Company.  An  extra  main  to  sup- 
ply E.'s  houses  witb  gas,  put  down  by  one  company,  cannot  be  used  by 
another  company  to  supply  these  houses  with  gas ;  an  injunction  will  be 
granted  to  prevent  this  use.     Gas  Co.  v.  Gas  Co.  N.  Y.  xiv.  695.* 

3.  Obligation  to  supply.  A  gas  company  is  bound  to  furnish  citizens 
with  gas  in  localities  where  its  pipes  extend,  under  reasonable  conditions. 
Williams  v.  Gas  Co.  Mich.  xvii.  719. 

GIFTS. 

1.  Annuity — Proviso  against  Alienation  —  Bankruptcy.  An  annuity 
given  with  a  proviso  that  it  should  cease  and  determine  upon  any  aliena- 
tion, charge,  or  incumbrance  by  the  donee  will  be  interrupted  and  de- 
stroyed by  bankruptcy  on  a  debtor's  summons.  In  re  Throckmorton,  ex 
parte  Eyston,  Ct.  of  Appeal,  v.  254;  26  Week.  Rep.  No.  11. 

2.  Cheek  —  Death  —  Revocation.  The  gift  of  an  unpaid  check  is  re- 
voked by  the  death  of  the  drawer.  Simmons  v.  Savings  Society,  Ohio, 
vi.  469 ;  31  Ohio  St.  457.  Jn  re  Curry  v.  Powers,  N.  Y.  iv.  446 ;  70 
N.  Y.  212. 

3.  Creditors —  Value  of  Land.  Value  of  land  to  overcome  apparent 
insolvency,  and  validate  a  gift.  See  Warren  v.  Makely,  N.  C.  xiii.  438; 
87  N.  C.  12. 

4.  Delivery.  A  delivery  is  essential  to  the  validity  of  a  gift.  Willey 
V.  Backus,  Iowa,  ix.  143. 

5.  Donatio  Causa  Mortis — Certificate  of  Deposit — Delivery.  Money 
on  deposit  may  be  delivered  as  a  gift  causa  mortis  by  the  unconditional 
delivery  of  the  certificate  of  deposit.  Chanty's  Adm'r  v.  Basket,  U.  S. 
C.  C.  vi.  769.    See  Moore  v.  Bank,  Q.  B.  Div.  v.  255;  12  Ir.  L.  T.  R.  2. 

6.  Jbid. —  Chases  in  Action.  Choses  in  action,  whether  negotiable 
or  not,  may  be  the  subjects  of  gifts  cousa  mortis.  Chaney's  Adm'r  v. 
BU^tet,  U.  S.  C.  C.  vi.  769;  Stephenson's  Adm'r  v.  King.  Ky.  xvii.  111. 

7.  Jbid.  —  Deposit.  Money  or  other  personal  property  deposited  by 
the  deceased  in  his  lifetime  with  a  third  party  to  be  delivered  after  his 
death  to  the  donee  is  a  valid  donation  causa  mortis.  Bostwick  v.  Mahaffy, 
Mich.  xiii.  788;  48  Mich.  842. 

8.  Md.  — Possession.  To  make  a  gift  causa  mortis  perfect,  the  pos- 
session of  the  subject  of  the  gift  must  pass  from  the  donor,  during  his 
lifetime,  to  the  donee.  Wilcox  v.  Matteson,  Wis.  xii.  703 ;  53  Wis.  23. 
See  Beats  v.  Croly,  Cal.  xii.  427 ;  69  Cal.  665. 

9.  Jbid.  —  /Resumption.  Gifts  donatio  causa  mortis  must  be  estab- 
lished by  clear  evidence.  Such  gifts  cannot  be  founded  on  presumption. 
OonkKn  v.  OonkKn,  N.  Y.  ix.  486;  20  Hun,  278. 

10.  From  Enfeebled  Person —  Undue  Influence.    A  gift  by  a  person 
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whose  miud  is  enfeebled  by  disease  or  old  age  most  be  sopported  by  the 
clearest  evidence,  where  the  donee  was  enabled  to  influence  the  gift. 
Haydock  v.  Haydock't  Ex'rt,  N.  J.  xiii.  434 ;  6  Stew.  494. 

11.  Executed  Gift  of  Debt —  Voluntary  Acknowledgment.  An  ac- 
knowledgment of  part  payment  of  a  debt, contained  in  astipulation  under 
seal  delivered  to  the  debtor,  may  be  regarded  aa  an  executed  gift  pro 
lanto  of  the  debt,  though  the  instrument  be  voluntary.  Lamprey  t.' 
Lamprey,  Minn.  xiv.  86;  29  Minn.  151. 

12.  Parol  Gift  of  Grate  growing  on  Land.  A  verbal  permission  by 
the  owner  of  land  io  A.  to  enter  on  the  land  and  cut  grass  is  sufficient  to 
vest  the  property  in  the  hay,  when  cut,  in  A.  SearUt  v.  Oden,  Neb.  xv. 
562. 

13.  Promissory  Ifote  —  Death — Bevocation.  A  promissory  note  de- 
livered to  the  executor  for  a  friend,  but  not  delivered  before  the  death  of 
the  donor,  will  not  be  a  valid  gift.  Wdlth  v.  Kennedy,  Penn.  ii.  190 ;  2 
W.  N.  C.  178.    See  Meriwether  v.  Morrison,  Ky.  x.  661 ;  78  Ky.  672. 

1 4.  Voluntary  SettkmetU  —  Sale  of  Land  —  Lked  in  Name  of  Bidder 
and  his  Son.  Where  a  bidder  at  a  sale  of  real  estate  pays  for  lite  prop- 
erty with  his  own  money,  but  consents  to  take  a  deed  of  conveyance  in 
his  own  name  and  that  of  his  son,  the  transaction  is  a  voluntary  settle- 
ment of  an  undivided  half  of  the  property  upon  the  sou,  and  cannot  be 
revoked.     Ikikert  v.  Gridley,  111.  xiv.  775 ;  104  111.  306. 

15.  Voluntary  Subscriptions.  Promissory  notes  for  subscriptions  to 
church  enterprises  cannot  be  enforced  unless  expenses  have  been  in- 
curred on  the  strength  of  the  promise  during  the  life  of  the  promisor. 
Pratt  V.  Baptist  Society,  111.  ix.  440 ;  93  111.  475. 

16.  Ward  to  Guardian  —  Fraud — Evidence.  The  gift  from  a  ward 
to  a  guardian  is  voidable ;  and  the  burden  of  proof  is  on  the  donee  to 
show  that  the  transaction  was  fair.  Wade  v.  Puitifer,  Yt.  xiv.  220 ;  54 
Vt.  45. 

GRANTS. 

1.  Franchise  —  Exclusive  Use.  The  grant  of  a  franchise  necessarily 
carries  with  it  the  exclusive  enjoyment  thereof.  R.  Ii.  Co.  v.  Leighton, 
N.  Y.  X.  149. 

2.  By  Legislature  —  Construction  —  Common  Law  Eules.  In  con- 
struing a  congressional  grant,  the  act  by  which  it  is  made  is  a  law  as  well 
as  a  conveyance,  and  such  effect  must  be  given  to  it  as  will  carry  out  the 
intention  of  Congress.  £.  R.  Co.  v.  R.  R.  Co.  S.  C.  U.  S.  vil.  65 ;  97 
U.  S.  491. 

3.  Ibid.  —  Limitation  on  Subsequent  Grant.  Such  a  grant  is  a  limi- 
tation on  all  grants  affecting  the  same  subject-matter.     Ibid. 

4.  Non-navigable  Ponds  and  Lakes.  Mere  proprietorship  of  the  sur- 
rounding lands  will  not  give  ownership  to  the  beds  of  nou-navigable  lakes 
and  ponils ;  as  to  them  the  rule  depends  largely  on  the  facts  of  the  case. 
The  general  rule  is  that  a  grant  ou  a  natural  lake  or  pond  extends  only 
to  the  water's  edge.     State  v.  jWlk,  U.  S.  C.  C.  xiii.  709. 

5.  Public  Lands  to  Railroad —  Construction  —  Relation.  The  grant 
of  public  lands  along  the  line  of  a  railroad  to  be  built,  to  be  complete 
upon  the  location  and  construction  of  the  road,  will  be  enlarged  by  sub- 
sequent legislation  amending  the  original  act,  where  there  is  a  substitu- 
tion for  words  used  in  the  original  act  of  words  of  a  larger  import,  and 
by  relation,  after  construction,  the  title  or  interest  is  complete  as  of  the 
date  of  the  original  grant.  R.  R.  Co.  v.  R.  R.  Co.  S.  C.  U.  S.  vii.  65  ; 
97  U.  S.  491. 

6.  By  and  to  Slates  —  Jnlerprelation  —  Navigable  Rivers.  A  more 
liberal  rule  of  construction  is  allowable  in  interpreting  a  grant  from  one 
political  community  to  another,  than  is  permitted  in  interpreting  a  pri- 
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rate  grant.  A  grant,  therefore,  by  a  governmeDt  to  a  private  iudividual 
of  land  upon  a  navigable  river  is  limited  to  the  shore ;  but  such  a  grant 
to  a  political  community  extends  to  the  middle  of  the  stream.  State  t. 
MiUt,  U.  S.  C.  C.  xiii.  709. 

aUARAUTY. 

1.  Aceeptanee  —  Notice.  There  must  be  an  acceptance  of  an  offer  of 
guaranty,  and  a  notice,  express  or  implied,  to  the  gfuarantor,  of  such  ac- 
ceptance.    JTiompeon  r.  Glover,  Ey.  viii.  589 ;  78  Ky.  193. 

2.  Ibid.  —  Conttructive  Notice.  Where  the  whole  of  the  transaction 
b  connected,  and  of  snch  a  nature  as  to  give  the  guarantor  notice  that 
his  guaranty  is  accepted,  no  formal  or  specific  notice  need  be  given  him. 
Jbid. 

8.  3icl.  —  To  Debtor  —  Notice  —  Ageneg.  Notice  of  acceptance  by 
the  creditor  to  the  debtor,  who  delivers  the  letter  of  guaranty,  is  not  no- 
tice to  the  guarantor,  there  being  no  proof  of  agency.  Ibid.  Duncan  v. 
ffeller,  S.  C.  x.  411 ;  13  S.  C.  94. 

4.  Ibid.  —  Forbearance  —  Notice  of  Aceeptanee.  A  written  offer  to 
guaranty  the  debt  of  another  in  consideration  of  forbearance  to  the  prin- 
cipal debtor  is  not  a  complete  contract  nor  binding  upon  the  writer  until 
notice  of  acceptance  is  given  to  him,  even  though  forbearance  is  after- 
wards granted.     Ibid. 

b.  Ibid.  —  Propotiiion.  The  rule  requiring  notice  of  the  acceptance 
of  a  guaranty  and  of  an  intention  to  act  under  it  applies  only  in  those 
cases  where,  in  legal  effect,  the  instrument  is  merely  an  offer  or  propo- 
sal, acceptance  of  which  by  the  guarantee  is  necessary  to  that  mutual  as- 
sent, without  which  there  can  be  no  contract.  Davit  v.  WeUt,  S.  C.  U. 
S.  xiii.  1 ;  104  U.  S.  159. 

6.  Ibid.  —  Receipt  of  Ooniideration.  When  a  guaranty  is  expressed 
to  be  in  considdration  of  one  dollar  paid  to  the  guarantor  by  the  guaran- 
tee the  receipt  of  which  is  therein  acknowledge,  it  is  not  an  unaccepted 
proposal,  requiring  notice  of  acceptance  to  bind  the  guarantor,  but  with- 
out such  notice  becomes  binding  on  delivery.     Ibid. 

7.  Of  Collection — Condition  Precedent — Lachet.  Where  a  guaranty 
of  collection  is  given,  the  principal  must  be  prosecuted  to  judgment  and 
execution  with  due  diligence.  Upon  a  guaranty  upon  a  mortgage  a  delay 
of  nine  months  to  enforce  the  mortgage  constitutes  laches.  Ivt.  Co.  v. 
Wrigkt,  N.  Y.  viii.  530;  67  N.  Y.  445. 

8.  Constrttction  —  Expreu  Term*  of  Contract.  A  guarantor,  like  a 
surety,  is  bouod  only  by  the  express  terms  of  his  contract ;  it  is  not  to 
he  construed  most  strongly  against  him.  Morgan  v.  Boyer,  Oiiio,  xri. 
760.     Per  contra,  Hoey  v.  Jarman,  K  J.  vi.  27  ;  11  Vroom,  379. 

9.  TMd^  —  Good*  previotuly  told.  Whether  a  guaranty  applies  to 
goods  bought  before  its  execution  depends  upon  the  intentions  of  the 
parties  to  be  deduced  from  the  agreement  with  such  aid  as  may  be 
rightly  derived  from  the  surrounding  circumstances.  Sewing  Machine 
Co.  V.  Stone,  Mass.  xiL  529.  See  Morrell  v.  Cowen,  Ct.  of  Appeal,  v. 
60;  26  Week.  Rep.  No.  6. 

10.  Ibid.  —  Againtt  Lott  from  Lightning  —  Inturance  Contract.  A 
written  agreement  by  a  vender  of  lightning-rods  to  pay  all  injury  from 
lightning  within  five  years  from  the  erection  of  the  rods  is  a  guaranty; 
not  a  contract  of  insurance.     Cole  v.  Hart,  Iowa,  xi.  93. 

11.  Ibid. —  Parol  Evidence.  The  effect  of  a  contract  of  guaranty 
most  be  determined  by  the  terms  of  the  writing.  McGtntgh  v.  Birming- 
kum,  Penn.  xiii.  154. 

12.  Ibid.  —  Sufficient  Wordt.  Where  the  vendor  was  doubtful  of  the 
vendee's  solvency,  and  he  asked  a  certain  corporation  for  a  guaranty  of 
the  goods  to  be  delivered,  and  the  written  reply  sent  was,  "  All  right : 

S9 
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tend  the  ore;  M.  will  pay  it;  be  is  not  inToWed,"  there  was  a  gBaranty. 
JfcDoweil  \.  Iron  Co.  Penn.  ix.  3o7. 

13.  VonieitqxjrcMtoiu  or  Subtequent  Guanmtieg — Coniideration.  Con- 
temporaneous and  subsequent  guaranties  have  the  same  contract  force, 
and  differ  only  as  to  what  consideration  supports  them.  Freeman  y.  El- 
liion,  Micli.  vii.  399. 

14.  Continuing  Gwxranty  —  Conttruetion.  If  the  language  of  a  guar- 
anty is  equally  capable  of  either  construction,  that  will  be  adopted  which 
construes  it  to  be  limited,  and  not  that  which  ooostnies  it  to  be  continn- 
iug.     Morgan  v.  Boyer,,  Ohio,  xvL  760. 

15.  Ibid.  —  Commercial  Jntereourte,  Notwithstanding  the  contract  of 
guaranty  is  the  obligation  of  a  surety,  it  is  to  be  construed  as  a  mercan- 
tile instrument  in  furtherance  of  its  spirit,  and  liberally  to  promote  the 
use  and  couvenienoe  of  commercial  intercourse.  Davit  v.  Welb,  S.  C. 
U.  S.  xiii.  1 ;  104  U.  S.  159. 

16.  Rid. — Credit  for  Goods.  A  gnarauty  as  follows:  "Please  let 
Mr.  John  Newman  have  credit  for  goods  to  the  amount  of  $100,  for  the 
payment  of  which  I  hold  myself  responsible,"  is  a  continuing  guaranty, 
the  limitation  being  as  to  the  amount  and  not  as  to  the  credit  to  be  given. 
Tootle  V.  mgutter.  Neb.  xv.  725 ;  14  Neb.  158. 

17.  Ibid. —  Of  Draft.  A  letter  stating  that  "any  draft  for  $5,000 
drawn  by  A.  will  be  paid  on  presentation  at  this  bank  "  is  a  guaranty  of 
the  payment  of  one  draft  of  that  amount  only,  and  not  a  continuing  guar- 
anty  to  the  extent  of  $5,000.    McGough  v.  Birmingham,  Penn.  xiii.  154. 

18.  Iliid.  —  For  Goods  to  be  ordered.  A  letter  to  a  dealer  in  lumber 
in  these  words,  "  Please  send  my  son  the  lumber  he  asks  for,  and  it  will 
be  all  right "  is  not  a  continuing  guaranty.  BirdtaU  t.  Heacock,  Ohio, 
vii.  308.  Cutler  v.  BaUou,  Mass.  xvii.  400.  Glass  Co.  v.  Moore,  Mass. 
L  266:  119  Mass.  435.     Morgan  v.  Boyer,  Ohio,  xvi.  760. 

19.  Ibid.  —  Transactions  closed — Notice.  Upon  a  continuing  gaai^ 
anty  the  amount  changing,  and  terminable  at  the  will  of  the  guarantor, 
notice  of  the  amount  due  at  closing  of  the  transactions  must  be  givea 
within  a  reasonable  time.  Manuf.  Co.  v.  LittUr,  Iowa,  xii.  777  ;  56 
Iowa,  601. 

20.  Discharge  —  ContideraUon.  Where  a  creditor  threatens  to  at- 
tach the  goods  of  his  debtor,  whereby  a  third  party  is  induced  to  guar- 
anty the  debt,  the  fact  that  there  was  no  legal  ground  for  an  attachment 
will  operate  to  discharge  tiie  promise  for  failure  of  consideration.  Smith 
V.  Enston,  Md.  x.  496 ;  54  Md.  138. 

21.  Ibid. —  Guarantor's  Death.  Where  A.,  who  desired  to  become 
an  underwriting  member  of  Lloyd's,  B.  giving  a  guaranty  to  the  commit- 
tee of  that  body  on  behalf  of  A.,  in  which  he  held  himself  responsible 
"for  all  his  engagements  in  that  capacity,"  the  guaranty  was  not  deter- 
mined by  the  death  of  B.,  or  by  notice  of  his  death.  Lloyd's  v.  Harper, 
Chan.  Div.  ix.  800.     See  GouUhart  v.  Clementson,  Q.  B.  Div.  ix.  456. 

22.  Ibid.  —  Future  Credits.  A  guaranty  for  future  credits  terminates 
with  the  death  of  the  guarantor.  Jordan  v.  DohUnt,  Mass.  iii.  390 ;  122 
Mass.  168. 

23.  Guarantor  distinguished  from  Surety.  A  guarantor  is  bound  for 
the  performance  of  a  prior  or  collateral  contract  upon  which  the  princi- 
pal alone  is  indebted.  A  surety  is  Imuod  with  the  principal  upon  the 
contract  under  which  the  priocip^'s  indebtedness  arises.  Manuf.  Oo.  r. 
littler,  Iowa,  xii.  777 ;  56  Iowa,  601. 

24.  Of  Note.  A  guaranty  in  the  following  form :  **  For  value  re- 
ceived, we  guaranty  the  payment  of  the  within  note,  and  hereby  waive 
protest,  demand,  and  notice  of  non-payment  thereof,"  is  an  absolute  con- 
tract, upon  lawful  consideration  that  the  money  expressed  in  the  note 
should  be  paid  at  maturity,  at  all  events.  Bloom  v.  Warder,  Neb.  zv. 
842;  13  Neb.  478. 
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25.  Ibid.  — Attachment  —  Rtcd  Property.  If  the  maker  of  a  note  has 
real  estate  the  holder  is  not  bound  to  attach  it  before  resorting  to  the 
gnarantor.  Forbet  v.  Rowe,  Conn.  xiii.  426 ;  48  Conn.  413.  AUen  t. 
Rtuidle,  Conn.  zviL  646. 

26.  Ibid.  —  Benefit  derived.  A  promise  to  pay  a  portion  of  the  notes 
of  another  person,  though  the  promisor  had  derived  a  benefit  from  thd 
transaction  for  which  the  notes  were  given,  is  not  an  orij^nal  promise ; 
it  is  a  guaranty.     Daeis  y.  Caverly,  Mass.  ii.  47 ;  120  Mass.  414. 

27.  Ibid.  —  Breach  —  Insohency.  The  guaranty  of  a  note  by  blank 
indorsement  is  broken  if  the  maker  is  nnable  to  pay  at  maturity.  Forbet 
V.  Rowe,  Conn.  riii.  426 ;  48  Conn.  413.  See  Aden  v.  Rundle,  Conn, 
xvi.  687. 

28.  Ibtd.  —  Demand.  Where  the  maker  of  a  note  is  insolvent,  no 
preliminary  demand  upon  him  is  necessary  to  fix  the  liability  of  the  goat^ 
antor.     Forbe*  v.  Rowe,  Conn.  xiiL  426 ;  48  Conn.  413. 

29.  Ibid.  —  SuJUeient  Property.  It  is  not  enough  that  the  maker  has 
some  property  if  he  has  not  enough  to  pay  the  debt.  Gillespie  v, 
Wheeler,  Conn.  ix.  509 ;  46  Conn.  410.  Forbes  v.  Rowe,  Conn.  xiiL 
426 ;  48  Conn.  413. 

30.  Rnd. —  GambUnff  Tranmetion  —  Bond  Fide  Holder.  A  guaranty 
of  payment  by  the  defendant  indorsed  on  a  note,  the  note  with  the  guar- 
anty being  given  by  him  in  settlement  of  a  gambling  transaction,  at  com- 
mon law  may  be  enforced  by  a  bontlfide  holder  of  the  note.  Jackson  v. 
Foote,  U.  S.  C.  C.  xiii.  707. 

3 1 .  Rid.  —  Guaranty  inserted  over  Indorsement.  A  guaranty  written 
oyer  a  blank  indorsement  without  the  consent  of  the  indorser  b  void. 
Belden  v.  ffafin,  Towa,  xvi.  108. 

32.  Ibid.  —  Indorsement.  Where  the  payee  has.  indorsed  a  note,  "I 
waive  notice  and  protest  and  guaranty  payment,"  he  may  be  held  either 
as  guarantor  or  as  an  indorser.  Wolford  v.  Andrews,  Minn.  xiv.  628 ; 
29  Minn.  250. 

38.  Ibid.  —  Maturity — Interest.  A  guaranty  for  the  payment  of 
notes  at  four  months,  without  interest,  and  an  extension  of  sixty  days 
with  interest  at  eigltt  per  cent.,  will  not  be  coustroed  to  apply  to  notes  at 
six  months,  bearing  interest  at  8ev«n  per  cent.  Locke  v.  Mc  Vean,  Miefa< 
3  Am.  L.  T.  R.  422. 

34.  Rid.  —  Right  to  Notice.  One  who  merely  guaranties  a  note,  and 
whose  name  is  not  in  or  on  it,  is  not  entitled  to  notice  of  non-payment 
thereof.     Hunter  v.  Afoul,  Peun.  xii.  605. 

35.  Notice  —  Loss  or  Damage.  A  ^lare  or  delay  in  giving  notice  of 
advances,  if  required,  is  no  defence  to  an  action  upon  the  guaranty,  mi- 
less  where  loss  or  damage  has  thereby  accrued  to  the  goaniDtor,  and  then 
only  to  the  extent  of  the  loss  or  damage  proved.  Davis  v.  Wells,  S.  C. 
U.  S.  xiu.  1 ;  104  U.  S.  159. 

36.  Rid.  —  Waiver.  Where  a  guaranty  declares  that  the  guarantor 
thereby  guaranties  unto  the  guarantee,  unconditionally  at  all  times,  any 
advances,  etc,  to  a  third  person,  notice  of  demand  of  payment  and  the  de- 
fault of  the  debtor  is  waived,  as  well  as  notice  of  the  amount  of  the  ad- 
vances, when  made,  when  either  or  both  would  otherwise  be  requured.  Ibid. 

37.  Parties  —  Action.  A  guarantor  is  not  a  joint  contractor  with  his 
principal ;  he  cannot  be  sued  with  him.  Graham  v.  Rinyo,  Mo.  vi.  688; 
67  Mo.  324. 

38.  "  Payment  in  fvM."  Where  one  executes  a  paper  guarantying 
payment  of  a  debt  by  a  third  person  "  in  full,"  he  is  liable  as  guarantor, 
and  not  as  surety.     Seipk's  Appeal,  Peim.  xiv.  28. 

39.  Rent —  Duration —  "■So  long  as  M.  shall  occupy  Premises."  In  a 
guaranty  of  the  payment  of  rent  "  so  long  as  said  M.  shall  occupy  said 
premises,"  the  word  "  occupy  "  denotes  the  whole  period  of  the  tenancy. 
Morrow  y.  Brady,  R.  I.  vi.  570 ;  12  R.  1. 130. 
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1.  Accounting  —  Accepting  Sum  let*  than  Debt  —  Good  Faith  — 
Balance —  Interest,  Where  a  guardian,  iu  good  faith,  bat  without  author- 
ity, accepted  payment  of  a  note  for  less  tliaii  its  face  value,  it  is  enough 
to  bold  him  responsible  for  the  uncollected  dilference,  without  charging 
him  with  interest  thereon.     Reed  v.  Timmont,  Tex.  iz.  189 ;  52  Tex.  84. 

2.  Jbid.  —  Deposit  of  Funds  —  Failure  of  Bank.  Where  a  guardian 
just  before  the  late  war  was  unable  to  lend  the  money  in  his  hands  on 
satisfactory  security,  and  deposited  it  in  a  savings'  bank  in  good  credit, 
he  b  not  liable  therefor  upon  the  failure  of  the  bank  by  reason  of  the 
war.     Parsley's  Adm'r  v.  Martin,  Va.  xvi.  381. 

3.  Ibid.  —  Duty  of  Stteeessor.  A  succeeding  guardian  knowing  of 
any  misapplication  of  the  ward's  funds  by  the  retiring  guardian  must 
charge  such  guardian  in  settling  with  him.  Burke  t.  Jumer,  N.  C.  xiv. 
123. 

4.  Ibid.  —  Filing  Account  Ckrrenl  —  Fintd  Settlement.  An  account 
current  filed  by  a  guardian,  under  oath,  and  ordered  to  be  recorded,  and 
no  other  action  taken  on  it  by  the  court  or  probate  judge,  b  not  an  annual 
or  partial  settlement,  nor  to  be  regarded  as  prima  facie  correct  on  final 
settlement.     Radfords  Adm'r  v.  Mori-is,  Ala.  xii.  858. 

5.  Ibid,  —  Guardian  in  Loco  Parentis  —  Charge  for  Maintenance. 
Where  a  guardian  puts  himself  in  loco  parentis  to  his  ward,  who  has  no 
estate,  avails  himself  of  his  services,  keeps  no  account  with  him,  and  does 
not  manifest  iu  any  other  way  an  intent  to  charge  him  for  hb  mainte- 
nance, he  cannot,  on  the  ward  becoming  entitled  to  property,  change  the 
character  of  his  past  relations  towards  him  and  make  a  charge  for  main- 
tenance.     Bright's  Appeal,  Penn.  xv.  25. 

6.  Ibid,  —  Interest  —  Change  in  Statutory  Rates,  Where  the  guardian- 
ship terminated  before  the  legal  rate  of  interest  in  New  lork  was 
changed  from  seven  to  six  per  cent.,  a  guardian  should  be  charged  in 
this  court  with  interest  at  six  per  cent.,  wiih  'annualr  ests;  for  the  period 
after  the  termination  of  the  guardianship  interest  should  be  charged, 
without  annual  rests,  at  seven  per  cent,  to  January,  1880,  and  six  per 
cent,  from  that  date.     Micou  ▼.  Lamar,  U.  S.  C.  C.  xii.  88. 

7.  Ibid.  —  Compound  Interest  —  Simple  Interest.  Only  in  cases  of 
fraud  or  flagrant  breaches  of  trust  will  a  guardian  he  charged  with  com- 
pound interest  on  moneys  of  the  ward  in  hb  hands.  But  if,  even  with- 
out fraud  or  wilful  disregard  of  duty,  he  fails  to  invest  such  moneys  when 
he  should  do  so,  he  will  be  charged  with  simple  interest  at  the  legal  rate. 
Sutton  V.  Gotham,  Tenn.  iii.  79 ;  Mather  v.  BetUh,  Wis.  xv.  667;  Cfrosby 
V.  Merriam,  Minn.  xvii.  722.  See  Reed  v.  Timmons,  Tex.  ix.  189 ;  62 
Tex.  84. 

8.  Rid.  —  Investments  not  auihorixed,  A  trustee  who  invests  funds  in 
a  manner  not  allowed  by  law,  though  acting  with  the  best  intentions, 
must  make  good  the  amount  with  interest  and  annual  rests.  Micou  v. 
Lamar,  U.  S.  C.  C.  ix.  399;  17  Blatch.  378. 

9.  Ibid,  —  Unlawftd  Investment  —  Confiscation.  A  guardian  cannot 
claim  for  unlawful  investments  by  the  plea  that  the  moneys  would  have 
been  confiscated  by  the  United  States  government.  Hb  duty  to  his 
government  is  his  first  duty.     Ibid. 

10.  Ibid,  —  Possession  of  Estate.  It  is  the  duty  of  a  guardian  to  take 
into  possession  the  estate  of  hb  ward  wherever  situated.  Micou  v.  Lamar., 
U.  S.  C.  C.  xii.  38. 

11.  Ibid,  —  Sent  for  Warehouse,  Whilst  a  guardian  cannot  charge 
the  cost  of  a  storage  building  to  carry  on  hb  ward's  business,  he  should 
be  allowed  rent  for  the  use  of  it.     Murphy  v.  Walker,  Mass.  ziL  801. 

12.  Ibid.  —  Securities  from  Old  Guardian,  A  successor  hat  no  power 
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to  accept  gecnrities  as  a  full  discharge  of  the  former  enardian's  liability 
to  account  for  moneys  originally  received.  Mieou  v.  Lamar,  U.  S.  C.  C. 
is.  399  ;  17  Blatch.  378.  See  KimboM  t.  Ptrldm,  Mass.  xi.  618;  130 
Mass.  431. 

13.  Ihid.  —  Services  of  Ward  —  Jlfuntenanee  and  Tuition.  The 
guardian  will  not  be  allowed  for  maintenance  and  education  when  the 
serricesof  the  ward  were  of  greater  value  to  him.  Kidd  v.  Guihar,  Mo. 
iii.  462;  63  Mo.  342. 

14.  Ibid.  —  Settlement  of  Guardian's  Accottnts  at  to  Expenditures  dur- 
ing the  Late  War  —  Gold  Values.  See  Barton  v.  Bowen,  Va.  ii.  630 ; 
27  Gratt.  489.  As  to  dealings  in  slaves  to  secure  debts.  See  Crawford 
▼.  Brewster,  Ga.  iii.  48:  51  Ga.  236. 

15.  ^d.  —  Settlement  with  Minor  Female  Ward  after  Marriage.  A 
settlement  with  a  minor  female  ward  four  months  after  her  marriage 
will  not  deprive  the  conrt  of  its  authority  to  compel  the  guardian  to  ac- 
count npon  a  xnbsequent  citation  of  his  ward.  Wing  v.  Howe,  Maine, 
Tiii.  462 ;  69  Maine,  282. 

16.  liid.  —  Value  of  Bonds  upon  Transfer  to  Successor —  Value  of 
Coupons.  Whero  a  guardian  transferred  to  his  successor  bonds  with 
past-due  coupons  accompanying  them,  and  it  was  agreed  that  the  bonds 
were  worth  a  certain  p>er  cent,  of  their  face  value,  that  was  prima  facie 
evidence  that  the  coupons  also  were  worth  at  least  an  equal  percentage 
of  their  face  value.     Micou  v.  Lamar,  U.  S.  C.  C.  xii.  88. 

17.  Ibid.  —  Ward  an  Alien  Enemy.  The  right  of  a  ward  to  call  on 
her  guardian  to  account  for  funds  received  by  him  before  the  late  war 
was  not  destroyed  by  the  ward's  being  an  alien  enemy,  bat  suspended 
(wly.     JUieou  t.  Lamar,  U.  S.  C.  C.  iz.  399 ;  17  Blatch.  378. 

18.  Actions  between  Guardian  and  Ward.  At  common  law  a  guar- 
dian cannot  sue  his  ward  in  contract  even  for  necessaries.  McLane  v. 
Curran,  Mass.  xv.  272 ;  183  Mass.  531. 

19.  Advances  to  Ward — Reimbursement.  A  guardian  who  judiciously 
and  properly  expends  or  advances  money  for  his  ward,  for  necessaries 
suitable  to  his  condition  of  life,  is,  npon  a  settlement  of  his  accounts,  en- 
titled to  have  the  whole  of  the  ward's  estate,  if  necessary,  applied  to 
reimburse  him.     Campbell  v.  Golden,  Ky.  xiii.  172 ;  79  Ky.  544. 

20.  Appearance  in  Action  for  Infant,  One  who  conducts  a  suit  as 
guardian  or  next  friend  of  infants  is  not  a  party  of  record,  but  the  infants 
are  the  real  plaintiflfs.     George  v.  Jfigk,  N.  C.  xiii.  667  j  81  N.  C.  118. 

21.  Appointment  of  Administrator  as  Guardian  —  Statute.  An  ad- 
ministrator of  an  estate  in  which  a  minor  is  interested  is,  under  the  Act 
of  1858  (1  S.  &  C.  671,  §  8),  ineligible  to  be  appointed  guardian  of  the 
estate  of  such  minor ;  and  the  minor  having  become  a  resident  of  another 
county,  the  probate  court  of  that  county  has  power  to  appoint  another 
guardian,  although  no  order  vacating  the  former  appointment  has  been 
made.     Seobey  v.  Gano,  Ohio,  x.  180;  85  Ohio  St.  550. 

22.  Attachment —  Mingling  Funds.  Where  a  guardian  has  mingled 
his  ward's  money  with  his  own  and  fails  to  comply  with  an  order  of  court 
to  pay  it  over,  he  is  liable  to  attachment.   Leiter's  Appeal,  Penn.  xii.  822. 

23.  Authority  and  Interest  of  Gtuirdian.  Guardians  have  an  author- 
ity coupled  with  an  interest,  not  a  bare  authority.  Lincoln  v.  Alexander, 
Cal.  V.  189;  52  Cal.482.     Per  contra,  Rollins  v.  Marsh,  Mass.  ix.  179. 

24.  Bond —  Action —  Female  Ward.  Under  §  13,  c.  97,  R,  S.,  an 
action  against  a  surety  on  a  guardian's  bond  is  properly  brought  within 
five  years  after  the  female  ward  has  attained  full  age,  whether  she  mar- 
ried during  minority  or  not.    Finnell  v.  O'Neal,  Ky.  iv.  347 ;  13  Ky.  176. 

25.  Borrowing  Money  to  pay  Debts  —  Statute-  Under  a  statute  requir- 
ing the  guardian  "  to  manage  the  estate  for  the  best  interests  of  his  ward, 
and  to  pay  all  just  debts,"  he  may  borrow  money  to  pay  claims  against 
the  estate.    Bay  t.  McGinnis,  Ind.  xiv.  491 ;  81  lud.  451. 
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26.  Chtatging  Good  Security  for  Confederate  Money  —  Leu  —  Liabil- 
itjf  —  Defence  —  Intention.  A  goardUn  wbo  changed  a  good  security  for 
confederate  money  during  tbe  war,  the  necewities  of  the  ward  not  requir- 
ing such  change,  was  guilty  of  a  breach  of  trust,  and  he  and  his  sureties 
are  liable  for  the  loss  to  the  ward.  Crawford  t.  Shever,  Ya.  t.  83 ;  29 
Gratt.  69. 

27.  Changing  Real  to  Personal  Estate  or  Vice  Versa.  A  guardian  may 
change  personal  property  into  real  property,  or  vice  versa,  where  It  is 
manifestly  for  tbe  bene6t  of  the  infant,  and  generally,  in  any  case,  hav- 
ing tbe  approval  of  the  court.  Thompson  v.  Pettibone,  Ey.  xii.  332 ;  79 
Jnd.  319. 

28.  Commissions  —  Allowances.  Allowances  to  guardian  outside  of 
bb  proper  commissions.     Se«  Mag  v.  May,  Mass.  1  Am.  L.  T.  B.  123. 

29.  Discharge  —  Aeeounting  —  Opening  Decree.  When  to  a  settle- 
ment made  and  release  duly  executed  by  tbe  ward,  after  she  arrived  at 
full  age,  is  superadded,  on  her  concurring  petition,  a  deoree  of  tlie  court 
regularly  obtained,  discharging  tbe  guardian  and  bis  sureties,  that  decree 
cannot  be  vacated  without  proof  of  some  specific  act  of  fraud  in  obtaining 
it,  and  of  some  injury  occasioned  thereby.  Marr's  Appeal,  Penn.  i.  150 ; 
80  Penn.  St.  27. 

30.  Ibid.  —  Mnbexxlement  —  Insolvent  Law  —  Criminal  Law.  A 
guardian  who  fraudulently  fails  to  account  for  the  funds  of  his  ward  after 
settlement  of  bis  account  is  liable  to  attachment  and  is  not  entitled  to  a 
discharge  under  the  insolvent  laws  uutil  be  has  been  in  custody  for  sixty 
days.  But  if  such  guardian  while  in  custody  petitions  for  discharge,  be 
should  be  committed  for  trial  in  tbe  quarter  sessions,  and  if  a  true  bill  is 
not  found  before  tbe  next  session  be  is  entitled  to  his  discharge.  Mc 
parte  Blumer,  Penn.  vi.  731 ;  6  W.  N.  C.  No.  13. 

31.  Ibid, — Ratification  by  Ward  —  Proof.  Ratification  by  a  ward  of 
her  guardian's  acts  must  he  very  clearly  proved,  and  must  be  shown  to 
have  been  made  with  full  knowledge  of  all  the  facts  and  of  the  legal 
rights  afiected.     Mioou  v.  Lamar,  U.  S.  C.  C.  ix.  399  ;  17  Blatcb.  878. 

32.  Ibid.  —  Settlement  —  Probate  Court.  A  settlement  of  accovats 
made  between  guardian  and  ward,  after  the  latter  attains  majority,  does 
not  of  itself  discliarge  tbe  guardian.  Allan  v.  Tiffany,  Cal.  vL  104 ;  63 
Cal.  16.     See  Smith  v.  Davis,  Md.  vi.  620  ;  49  Md.  470. 

83.  Foreign  Guardian  ^  Action  —  Abatement.  Incapacity  or  disaUI- 
ity  of  a  foreign  guardian  to  sue  in  this  state  is  merely  matter  in  abate- 
ment.     Vincent  v.  Starts,  Wis.  viii.  64 ;  45  Wis.  458. 

84.  Insane  Father  —  Designating  Guardian  of  Daughter  at  Lucid  !»• 
terval.  An  insane  father,  in  bis  lucid  moments,  may  designate  tbe  guar- 
dian of  bis  infant  daughters.     Ju  re  Huhbard,  N.  Y.  ix.  487. 

35.  Legislature  directing  Sale  qf  Lands  by  One  not  the  Guardian. 
Where  a  minor  has  a  general  guardian,  a  special  act  of  tbe  legislature 
providing  for  the  sale  of  tbe  lands  of  tbe  minor  by  one  not  his  guardiaa 
IS  unconstitutional.     Lincoln  v.  Alexander,  Cal.  v.  139 ;  52  CaL  482. 

36.  Mother — Bond.  Tbe  failure  of  a  mother  to  give  a  goardiao's 
bond  for  $120,000,  in  a  limited  time,  will  not,  ordinarily,  put  an  end  to 
her  right  to  be  made  guardian.      Weldon  v.  Keen,  N.  J.  xvii.  568. 

.  37.  Mother  as  Guardian  contracting  with  Step-Father  for  Support. 
A  mother,  as  the  natural  guardian  of  an  infant,  cannot  bind  his  estate  bv 
a  contract  with  bis  step-father  for  support.  Gerdes  v.  Weiser,  Iowa,  xi. 
159 :  54  Iowa,  591. 

38.  Non-Resident  Minor — Penneylvania  Act  of  April  25, 1850.  While 
the  Act  of  April  25,  1850,  may  permit  tbe  orphans'  court  to  appoint  a 
general  guardian  of  the  estate  witbui  tbe  commonwealth  of  a  non-resident 
minor,  yet  where  the  petition  for  appointment  of  a  guardian  recites  cer- 
tain property  and  tbe  order  of  appointment  is  as  prayed  in  tbe  petition, 
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the  guardianship  wiil  be  held  to  refer  only  to  the  property  mentioDed. 
Linton  v.  liank,  U.  S.  C.  C.  xiii.  487. 

39.  Private  Oontraet  with  Guardian  to  buy  at  Sale.  A  private  con- 
tntct  made  with  a  guardian  for  the  purchase  of  the  ward's  laud,  for  a 
stipulated  price,  at  a  future  public  sale,  under  a  proper  leave  from  the  or- 
dinary, is  contrary  to  public  policy.  Dovming  v.  Peabody,  Ga.  i.  S22 ;  56 
6a.  40. 

40.  Properly  removed  'from  State  by  Surety — DtHvery  to  GyMrdian. 
Where  a  surety  for  a  guardian  has,  by  arrangement  with  him,  obtained 
possession  of  the  estate  of  the  minor,  and  afterwards  removes  from  the 
state,  taking  such  property  with  him,  the  orphans'  court  may  make  an 
order  that  he  restore  such  property  to  the  guardun.  Brooke's  Appeal, 
Penn.  xv.  317. 

41.  Real  Estate  — Right  to  Convey.  A  guardian  has,  by  virtue  of  his 
appointment,  no  power  to  alien  the  real  estate  of  his  ward.  G>mtnon- 
wealth  v.  Diehl,  Penn.  vlii.  600. 

42.  Support — Assets.  There  is  no  obligatiofi  upon  a  guardian  to 
support  his  ward  except  to  the  extent  of  the  property  which  comes  into 
his  hands,     ^anchard  v.  Msley,  Mass.  ii.  425. 

48.  TYurt  —  Minor  entitled  to  Use  of  Dividends  —  Married  Woman. 
Where  a  deed  of  trust  provides  that  the  beneficiary  shall  not  dispose  of 
certain  stock  given  without  the  assent  of  her  guardian  or  trustee,  but  that 
she  shall  have  the  full  right  to  use  the  income  of  the  same  for  herself  or 
her  family,  and  the  eettui  que  trust  is  a  married  woman,  nearly  of  age,  the 
court  may  order  the  dividends  of  the  stock  to  be  paid  to  her  withont  the 
intervention  of  the  guardian  or  trustee.  Linton  v.  Bank,  U.  S.  C.  C. 
ziii  487. 

HABEAS  CORPUS. 

1.  Armt—Leyt^ty.  The  lawfulness  of  an  arrest  and  detention 
under  a  criminal  warrant  is  in  no  respect  affected  by  the  character  of  the 
means  by  which  the  defendant  is  brought  within  the  precinct  of  the  ofii- 
cer ;  he  is  bound  to  execute  the  warrant  on  finding  the  defendant  in  his 
pre<dnct.     Jn  re  Miles,  Vt.  i.  2\7. 

2.  Capital  O^ffinot —  Constitution.  There  is  no  constitutional  prohi- 
bition against  admitting  to  bail  a  defendant  charged  with  a  capital  crime. 
£x  parte  Bridewell,  Miss.  viii.  689 ;  56  Miss.  39. 

3.  Oiril  Action  —  Pena&y  and  Fine  and  Imprisonment.      When  the  • 
staitute  provides  a  penalty  as  well  as  fine  and  imprisonment  for  an  offence, 

a  judgment  for  the  amount  of  the  penalty  does  not  bar  a  criminal  .prose- 
cution to  enforce  the  fine  and  imprisonment,  and  the  defendant  will  not 
be  disoliarged  on  habeas  corpus.    In  re  Leszynski,  U.  S-  C.  C.  vil.  859. 

4.  Comrnitment  —  Sufficiency.  A  commitment  under  the  seal  of  a 
court  and  signed  by  its  clerk  will  justify  a  jailer  in  taking  and  keeping 
a  prisoner.     Sheehan's  case,  Mass.  iii.  769 ;  122  Mass.  445. 

6.  Contend — Alimony — Review.  The  regularity  of  a  committal 
for  contempt  in  refusing  to  pay  alimony  will  not  be  reviewed  on  habeas 
corpus,  if  regular  on  iu  face.  In  re  BisseU,  Mich.  vii.  594  x  40  Mich.  68. 

6.  Ibid.  —  C«/y  Council  The  Massachusetts  statute  conferring  au- 
thority upon  the  presiding  officer  of  the  city  council  to  commit  for  con- 
tempt is  unconstitutional.     F^f7comi'«  c«Me,  Mass.  ii.  142 ;  120  Mass.  118. 

7.  Ctutody  of  Child — Child  not  in  State — Jurisdiction.  In  habeas 
corpus  proceedings  between  parents  to  recover  the  custody  of  a  child  the 
mere  fact  that  the  child  is  in  a  foreign  jurisdiction  by  the  procuremi-nt  of 
the  defendant  will  not  deprive  the  court  of  jurisdiction,  nor  be  a  sufficient 
excuse  for  not  producing  the  child  in  obedience  to  the  writ.  Rivers  v. 
MiteheU,  Iowa,  xi.  106;  57  Iowa.  193. 

8.  Discretion —  Review.    In  habeas  corpus  the  judge  ought  to  be,  and 
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is,  invested  with  wide  discretion ;  it  will  not  be  oontndled  unless  abused. 
Bendy  v.  Terry,  Ga.  ▼.  205. 

9.  Knlieted  Minor —  Tried  by  Court-Marticd.  A  minor  under  enlist- 
meut  by  virtue  of  a  voidable  contract  of  enlistment  may  be  arrested  for 
the  military  crime  of  deuertion,  and  if  a  ooart-martial  has  been  ordered  to 
try  the  offence,  he  ought  not  to  be  discharged  on  habeas  corpus.    In  re 

WaU,  U.  S.  C.  C.  xii.  322. 

10.  Evidence —  Offence  —  Probable  Cause.  Where  a  person  charged 
with  an  offence  is  the  petitioner,  the  court  may  look  into  the  evidence 
returned  for  the  purpose,  first,  of  determining  whether  it  tends  to  show 
the  commission  of  the  offence  charged ;  and,  second,  whether  it  makes 
out  probable  cause  for  charging  the  prisoner  with  its  commission.  Jn  re 
Snell,  Minn.  xvi.  628.     See  Ex  parte  Mohr,  Ala.  xvii.  518. 

11.  Expiration  of  Sentence —  Conviction  of  Offence  tohUst  in  Prison. 
Habeas  corpus  will  not  release  a  prisoner  at  the  eud  of  a  term  of  sen- 
tence,  when  he  is  held  by  virtue  of  a  commitment  under  a  conviction  for 
an  offence  committed  d^^ring  the  running  of  his  first  term,  and  whilst  in 
prison.     Kennedy  v.  Howard,  Ind.  xii.  267  ;  74  Ind.  87. 

12.  Extradition —  Warrant.  An  arrest  of  an  offender  who  may  be 
extradited  will  be  supported  though  no  warrant  for  his  arrest  has  been 
issued  by  a  local  magistrate.  Reg.  v.  Weil,  Ct.  of  Appeal,  xv.  412; 
47  L.  T.  R.  N.  S.  631.     In  re  Peoples,  Mich.  xv.  240. 

13.  Jbid.  —lUegal  Extradition —  United  States  Circuit  Court.  A  per- 
son charged  with  forgery  and  larceny  in  Illinois,  extradited  from  Pern, 
with  which  country  the  United  States  has  an  extradition  treaty  covering 
these  crimes,  being  in  custody  under  legal  warrants,  will  not  be  dis- 
charged on  habeas  corpus  in  the  United  States  circuit  court  on  the 
ground  that  he  was  removed  from  Peru  under  proceedings  not  in  con- 
formity  with  the  treaty,  because  if  the  writ  was  granted  he  could  not  be 
discharged  from  custody.  His  remedy  is  by  plea  to  the  indictments.  Ex 
parte  Ker,  U.  S.  C.  C.  xvi.  680. 

14.  Federal  Court —  SerUenee  by  State  Court — Jurisdiction.  A  pris- 
oner held  under  a  sentence  of  a  state  court  for  a  crime  cognizable  only 
by  a  federal  court  will  be  discharged  on  habeas  corpus  issued  out  of  a 
federal  court.     Brotcn  v.  U.  S.,  U.  S.  C.  C.  2  Am.  L.  T.  R  464.     Jn  re 

Wong  Yung  Qui,  U.  S.  C.  C.  ix.  866. 

15.  Indictment  —  Finding  by  Grand  Jury.     Courts  will  not,  upon  a 
*           writ  of  habeas  corpus,  inquire  into  the  question  of  fact  as  to  whether  or 

not  an  indictment  which  is  regular  upon  its  face  was  ever  found  by  the 
grand  jury.  Ex  parte  Ttoohig  and  Fitzgerald,  Nev.  vii.  64  j  18  Nev.  802. 
See  Sta^  v.  Brewster,  La.  xvii.  207. 

16.  JbicL  —  Manslaughter.  The  wr-it  will  not  issue  to  bring  up  a  pri». 
oner  confined  after  indictment  for  manslaughter,  tbouj^li  under  bail  before 
the  committing  magistrate.   State  v.  Brusle,  La.  xiv.  114. 

17.  For  Infant  —  Petitioner.  A  mere  stranger  to  an  infant,  in  no 
way  entitled  to  the  custody  of  a  child,  nor  responsible  for  his  physical,  in- 
tellectual, moral,  or  religious  training,  cannot  sue  out  the  writ  for  such 
infant.     In  re  Zaulo  Poole,  a  minor,  D.  C.  i.  267. 

18.  Ibid.  —  Female  Infant  —  Age.  Until  sixteen  years  of  age,  a  female 
chUd  has  no  right  to  withdraw  herself  from  the  custody  of  lier  father,  and 
in  the  event  of  his  death  from  the  custody  of  her  mother.  In  re  Smyths, 
Q,  B.  iv.  483 ;  11  Ir.  L.  T.  B.  122. 

19.  Judgment  of  Conviction.  A  judgment  of  conviction  in  the  district 
court  regular  upon  its  face  cannot  be  reviewed  on  habeas  corpus.  Ex 
parte  Twohig  and  Fitzgerald,  Nev.  vii.  54 ;  13  Nev.  302. 

20.  Jurisdiction  —  Federal  Courts.  Congress  has  not  invested  the 
federal  coiirt<i  with  exclusive  jurisdiction  to  iRsue  the  writ  in  extradition 
oases.     Bobb  v.  ConnoUy,  S.  C.  U.  S.  xvii.  678. 
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21.  Ibid. — Review.  Whether  a  matter  for  which  a  defendant  is  in- 
dieted  in  the  district  court  is  or  is  not  a  crime  by  the  laws  of  the  United 
States  is  a  question  which  that  court  must  decide,  and  is  within  its  ja- 
risdictiou.  This  court  will  not  review  its  decision  by  hal)ea8  corpus.  Ex 
parte  Parkes,  S.  C.  U.  S.  iii.  12 ;  93  U.  S.  18. 

22.  Ibid.  —  Writ  of  Error.  Where  an  inferior  court  has  jurisdiction 
of  the  cause  and  the  person  in  a  criminal  suit,  and  no  writ  of  error  lies 
to  the  supreme  court  it  will  not  review  the  lenity  of  the  proceedings 
on  habeas  corpus.  Ex  parte  Parke*,  S.  C.  U.  S.  iii.  12;  93  U.  S.  18. 
In  re  Semler,  Wis.  iv.  88 ;  47  Wis.  617. 

23.  Authority  of  MagittraU  —  Title  to  Office.  The  validity  of  the 
acts  of  a  magistrate  acting  under  color  of  authority  cannot  be  disputed 
on  a  writ  of  habeas  corpus.  Sheehan's  ease,  Mass.  iii.  769 ;  122  Mass. 
445.      WiUiami  v.  Pertdorf  La.  xiii.  47;  33  La.  An.  1411. 

24.  Mandamus  to  compel  Hearing  —  Judgment.  Where  a  person  is 
brought  before  a  judicial  officer  on  habeas  corpus,  and  such  officer  refuses 
to  hear  and  determine  the  matter,  mandamus  will  lie  to  compel  a  hearing, 
but  not  to  compel  the  rendition  of  a  particular  judgment  or  decision. 
Ex  parte  Shatidriea,  Ala.  xL  882;  66  Ala.  184. 

25.  Proceedings  below  —  Validity.  It  is  only  where  the  proceedings 
below  are  void ;  for  want  of  jurisdiction  or  other  cause,  that  the  writ 
will  issue.  Ex  parte  Parkes,  S.  C.  U.  S.  iii.  12;  93  U.  S.  18.  Oom- 
wumwealth  v.  Ketner,  Fenn.  ix.  857.     Ex  parte  Boland,  Tex.  xiii.  98. 

26.  Proceeding  in  Another  State.  The  proceeding  in  another  state, 
under  its  statute,  cannot  affect  the  lawfulness  of  the  holding  of  a  defend- 
ant who  has  been  returned  to  the  jurisdiction  on  a  requisition  conform- 
able to  law,  and  there  arrested.     In  re  Miles,  Vt.  i.  217. 

27.  Res  Adjudicata  —  Second  Writ.  A  decision  of  one  court  or  officer 
is  not  a  bar  to  another  writ  and  hearing  upon  the  same  state  of  facts  by 
another  court  or  officer.     In  re  SneU,  Minn.  xvi.  628. 

28.  Return  —  Held  by  Virtue  of  Copy  of  Courts  Minutes.  The  return 
of  the  keeper  of  the  penitentiary  to  a  writ  of  habeas  corpus  that  he  held 
the  relator  by  virtue  of  a  copy  of  the  minutes  of  the  court  showing  the 
sentence  imposed  is  sufficient.     People  v.  Baker,  N.  Y.  xiv.  601. 

29.  IVom  Supreme  Court  of  United  States  —  Excessive  Sentence  of 
Circuit  Court.  The  writ  will  issue  by  the  supreme  cQurt  to  discharge  a 
prisoner  confined  under  a  sentence  of  a  circuit  court,  which  it  was  beyoud 
its  power  to  inflict.     In  re  Lange,  S.  C.  U.  S.  1  Am.  L.  T.  B.  257. 

30.  Ibid.  —  Reference  of  Application  to  Supreme  Court  —  Decision  of 
Justice.  Whilst  a  justice  of  the  supreme  court  of  the  United  States 
should  refer  an  application  for  a  writ  of  habeas  corpus  to  the  court  when 
it  is  a  case  of  grave  doubt  and  difficulty,  it  is  his  duty  to  decide  upon  it 
when  be  is  reasonably  confident  of  his  own  conclusion.  In  re  Guiteau, 
S.  a  U.  S.  xiv.  1. 

HEIBS. 

1.  UUgitimate  Children  —  Inheritance.  Snez  and  Elizabeth  (bom  out 
of  wedlock)  were  daughters  of  Susan  Magee.  The  mother  died,  then 
Elizabeth  dfed  leaving  lawful  issue,  a  son  —  Albert.  Then  Suez  died 
without  issue.  Held,  that  Albert  did  not  inherit  the  estate  of  Suez.  Es- 
tate of  Magee,  Cal.  xv.  460. 

2.  Rid.  —  Inheritance  from  Each  Other — Pennsylvania  Statute.  The 
Pennsylvania  act  giving  illegitimate  children  and  their  mother  capacity 
to  take  and  inherit  from  each  other  does  not  enable  the  children  to  in- 
herit from  each  other.     WoltemaXe's  Appeal,  Penn.  v.  628. 

3.  Ibid.  —  Ancestors.  An  illegitimate  child  cannot  inherit  through  his 
mother  from  her  ancestors.    Ja,ckson  v.  Jackson,  Kj.  z.  425 ;  78  Ky.  390. 

4.  Ibid.  —  Collateral  Heirs.  An  illegitimate  child  cannot  inherit  from 
collateral  heirs  from  whom  his  mother  would  have  inherited.    Rid. 


Digitized  byLjOOQlC 


458  HBIHS  —  HIGH  WA  YS. 

6.  Ltgitimaey  o  Childmt  —  Parents  of  Diffkrent  Race.  Children 
conceived  by  pergons  who  were  prohibited  at  the  time  from  contracting 
marriage  on  aocount  of  disparity  of  race  may,  after  being  duly  acknowl- 
edged, be  legitimated  and  given  the  right  of  heirs  by  the  marriage  of 
their  parents  celebrated  after  the  impediment  has  been  removed  by  law. 
Sueeution  of  Colwell,  La.  xiv.  240.  See  Morrit  t.  WiUiamt,  Ohio,  xviL 
68. 

6.  Pretermitted  Heir  —  Remedy  of.  Ejectment  brought  by  a  preter- 
mitted heir  seeking  to  be  admitted  to  a  joint  occnpancy  with  tlie  defend- 
ant, another  lieir,  of  the  land  in  controversy,  is  a  proper  remedy  in  Mis- 
souri.    MeCracken  v.  AfcCracken,  Mo.  vi.  756;  67  Mo.  590. 

7.  Liability  of  Heir  —  Receipt  of  Anets.  An  heir  or  legatee  of  a  per- 
son residing  in  another  state  is  not  liable  here  on  the  covenants  of  war- 
ranty in  the  ancestor's  deed  merely  by  reason  of  receiving  personal  proft- 
erty  from  the  executor  of  the  deceased  appointed  in  such  other  state,  no 
settlement  of  the  estate  ever  having  been  made  in  this  commonwealth. 
Sach  receipts  are  not  "assets  "  within  the  meaning  of  Gen.  Stats,  c.  101, 
§  81.  The  same  would  be  tnie  if  the  heir  had  inherited  lands  lying  in 
another  state.     Julian  v.  R.  R.  Co.  Mass.  x.  208  ;  128  Mass.  555. 

8.  Ibid.  —  Scire  Paciai  ^  Defences.  To  a  scire  facia*  sued  out  by  a 
judgment  creditor  to  subject  the  realty  descended  to  the  heir,  the  latter 
may  make  all  defences  that  could  have  been  made  by  the  personal  repre- 
sentative in  the  original  action.  Woolridge  v.  Page,  Tenn.  vi.  540 ;  9 
Heisk.  325. 

9.  Jbid.  —  "  Fully  Administered"  —  Bffect  of  Omission,  Where  there 
is  no  allegation  of  "fully  administered"  in  the  original  action,  no  pro- 
ceedings at  law  can  he  had  against  the  heir  or  devisee.     Jhid. 

10.  Ibid. — Single  Debt — Distribution  —  Lien.  Where  there  is  no 
administration  and  but  one  debt  against  the  estate,  after  partition  and  dis- 
tribution by  agreement  between  the  heirs,  a  lien  for  the  debt  may  be  en- 
forced by  msdcing  the  heirs  defendants.  Patterson  v.  Allen,  Tex.  viL 
125. 

HIGHWAYS. 

1.  Abandonment  —  Adverse  User.  The  public  can  lose  no  rights  in  its 
established  ways  by  non-user,  and  individuals  can  acquire  no  title  in  them 
by  prescription.      Uiompson  v.  Major,  N.  H.  ix.  819 ;  58  N.  H.  242. 

2.  Bridges  —  Bridge  Corporation  —  Dissolution  —  TYtfe  —  Free 
Bridge.  Upon  the  dissolution  of  a  bridge  corporation  which  has  erected 
a  public  way,  subject  to  tolls,  the  bridge  is  taken  by  the  people,  and  it 
becomes  a  free  bridge.     State  v.  Bridge  Co.  Kan.  ix.  112 ;  22  Kan.  438. 

8.  Ibid.  —  County  Aid.  A  county  board  has  no  discretion  to  refuse 
the  aid  to  build  a  bridge  when  its  cost  is  too  great  for  the  town.  People 
T.  Iroqtwis  County,  111.  xiii.  271. 

4.  Dedication  —  Disability  of  Owner  —  Indian.  An  Indian,  under 
disability  to  convey  his  lands  without  the  consent  of  the  secretary  of  the 
interior,  cannot,  of  himself,  make  a  valid  dedication  of  a  portion  of  said 
lands  to  the  public  use  as  a  highway ;  nor  can  any  dedictoion  be  pre- 
sumed as  against  him.     State  v.  O'Laughlin,  Kan.  vi.  332  ;  19  Kan.  504. 

5.  Ibid.  —  Divesting  Title.  To  divest  title  to  land  by  dedication  there 
must  be  either  an  actual  intention  to  dedicate  or  such  acts  and  declara- 
tions as  would  eqnitablv  estop  the  owner  from  denying  such  intention. 
Aye  V.  Logan,  III.  ri.  360 ;  87  111.  64. 

6.  Rid.  —  Estoppel.  The  use  of  property  as  a  street  by  municipal  au- 
thorities with  the  assent  of  the  owner  will  justify  the  presumption  of  its 
dedication  on  the  ground  of  an  estoppel  in  pais,  if  the  use  has  continued 
so  long  that  private  rights  and  the  public  convenience  would  be  materi- 
ally affected  by  an  interruption  of  such  enjoyment.  Richmond  v.  Stokes, 
Va.  viii.  378. 
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7.  IbieU—bUma — Pvilie  Uier -- Uu «f N«ighiorJiood only,  toooa- 
Btitate  a  valid  dedication  of  a  highway  th^e  must  be  an  intent  to  dedi- 
cate. Public  user  is  evidence  <^  such  intention ;  but  not  a  use  and  enjoy- 
ment restricted  to  a  few  residing  on  adjoining  lauds.  Tttpptr  t.  Hmon, 
Wis.  viii.  288 ;  46  Wis.  646. 

8.  Ibid.  —  Twendy  Ttart'  U$e —  Cnoeeupied  Lands.  Dedication  will 
not  be  presumed  from  twenty  years'  use  by  the  public,  as  a  highway,  of 
unoccupied  lands.     Kj^  v.  Logan,  111.  vi.  860 ;  87  111.  64. 

9.  Ibid.  —  Work  done  —  Diluted  Portion.  Highway  work  done  on  a 
road,  on  either  side  of  a  disputed  portion,  provided  it  is  sufficiently  near, 
under  the  circumstances  of  the  case,  to  raise  a  reasonable  presumption 
that  it  was  done  mainly  in  reference  to  the  public  use  and  bendSciid 
enjoyment  of  such  continuous  line,  will  establish  a  dedication.  Ketmedy 
V.  £e  Vau,  Minn.  iv.  599. 

10.  Fatt  Driviiig  —  Bieyeh -^  Statute.  A  person  driving  a  bicycle 
furiously  along  a  highway  and  endangering  the  lives  and  limbs  of  passen- 
gers can  be  convicted  of  such  dangerous  use  under  the  words  "  any  sort 
of  carriage,"  although  the  bicycle  was  not  invented  at  the  passage  of  the 
act.     Taylors.  Goodwin,  Q.  B.  Div.  viii.  96. 

11.  Highways  and  Streets  —  How  £stablished.  Highways,  for  the 
non-repair  and  obstruction  of  which  municipal  corpOTatione  are  liable, 
may  be  established  either  by  showing  that  they  were  laid  out  as  such  by 
a  land-owner  and  dedicated  to  public  use,  w  by  being  lawfully  laid  oat 
by  the  constituted  authorities,  or  by  a  public  use  thereof  for  twenty 
years.     Bandeau  v.  G<me  Girardeau,  Mo.  x.  533 ;  71  Mo.  892. 

12.  Injury  to  Ldiad-Owner-^  Improper  Construction.  A  town  is  not 
relieved  from  liability  to  a  l:ind-owner  by  reason  of  the  improper  eon- 
struotioa  of  a  new  highway  on  aocount  of  an  original  want  of  authority 
in  the  town  officer  who  made  the  contract  for  bnilding  it,  when  it  has  ac- 
cepted, paid  for,  and  opened  it  for  use.  Carpenter  v.  Nassua,  N.  H.  vi 
785  ;  68  N.  H.  37. 

13.  Z^egal  Access  prevented.  A  way  ceases  to  be  a  "  pnUic  highway" 
where  legal  access  to  every  portion  of  it  is  rendered  impossible  by  the 
ways  which  formerly  commuDicated  with  it  havtog  been  closed.  Bailey 
V.  /omieson,  G.  P.  ii.  361 ;  1  G  P.  Div.  829. 

14.  Line —  (Hd  Fence  on  Bank.  The  line  of  a  highway  will  not  be 
determiued  by  an  old  fence  along  the  top  of  a  bank  on  one  side,  where  it 
was  difficult  to  put  up  one  lower  down  on  it.  Beaeh  v.  Meriden,  C3odd. 
\x.  779  ;  46  Conn.  502. 

15.  Location  —  Deviation — Identity —  Termini.  A  deviation  of  a 
few  rods  one  way  or  the  other  in  a  country  road  is  of  no  importance. 
Tlie  termini  of  a  road  are  the  importuit  points  in  determiniug  its  identity. 
(Hari  V.  Mddlebury,  Cons.  xi.  529  ;   47  Conn.  381. 

16.  Negligence  —  Notice.  If  a  person  injured  through  a  defect  in  the 
highway  is  neither  physically  nor  mentally  incapacitated  to  give,  either 
himself  or  through  another  person,  the  notice  of  injury  required  by  Stat. 
1877,  &  234,  §S  3, 4,  the  giving  of  such  notice  is  a  ooudition  precedent  to 
the  right  of  action.     Mitchell  v.  WorceUer,  Mass.  xu  124 ;  129  Mass.  525. 

17.  Ibid.—  Sufficient  Notice.  Notice  of  injury  on  the  highway  is  in- 
sufficient as  to  the  place  of  the  accident  where  indefinite  expressions,  as 
"  a  few  rods,"  are  used,  if  exact  distances  from  prominent  objects  might 
have  been  given.  Butts  v.  Stowe,  Vt.  xu.  736 ;  53  Vt.  600.  See  Liaiin 
V.  Boston,  Mass.  ix.  741 ;  128  Mass.  521. 

18.  Ibid.  —  "  Open  and  Notorious  "  Defect  —  Notice.  An  instruction 
that  if  the  defect  in  the  sidewalk  was  "  open  and  notorious  "  the  city  is 
chargeable  with  noUce.  is  not  erroneous.  Kelleher  v.  Xeokuk,  Iowa,  xt. 
711. 

19.  Ibid.  ->  Obfeets  temporarily  left  within  Road  lAtnits  —  Noties. 
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Wheu  objects  are  left  temporarily  and  rightfnlly  ontside  of  the  travelled 
way,  which  may  coustitute  a  defect  by  remaining  there  an  unreasonable 
time,  the  town  to  be  liable  must  have  knowledge  that  they  are  there  under 
circumstances  constituting  them  defects.  Farrell  v.  OUUoum,  Maine,  viL 
463  ;  60  Maine,  972. 

20.  Ibid.  —  Defect*  —  Obfeett  outside.  Objects  ontside  the  travelled 
way  and  not  near  enough  to  the  line  of  public  travel  to  interfere  with  or 
incommode  travellers  are  not  to  be  deemed  defects.     Ibid. 

21.  Obstruction —  Adrerae  Pouetsion.  No  one  can  acquire  by  adverse 
occupation,  as  against  the  public,  the  right  to  obstruct  a  street  dedicated 
to  public  use,  and  thus  prevent  the  use  of  it  as  a  public  highway.  People 
v.  Pope,  Cal.  vii.  300 ;  63  Cal.  847. 

22.  Ibid. — Removed — Justice's  Order,  An  order  of  a  justice  of  the 
peace  for  the  removal  of  an  obstruction  is  not  in  the  nature  of  a  judicial 
warrant,  and  the  sheriff  or  his  deputy  is  Hot  required  in  his  oflksial  capa- 
city to  serve  it     Davis  v.  Smith,  Mass.  jci.  613  ;  130  Blass.  113. 

23.  Ibid.  —  Bight  to  stop.  Tiavellers  on  a  public  street  not  only 
have  the  right  to  pass,  but  to  stop  and  rest  on  necessary  and  reasonable 
occasion,  so  that  they  do  not  obstruct  the  street  or  door-ways.  Murray 
V.  McShane,  Md.  iz.  178;  51  Md.  217. 

24.  Ibid.  —  Special  Damage  —  Action.  Where  an  individual  has 
sustained  special  damage  in  consequence  of  an  obstruction  of  a  public 
street  or  highway  he  may  maintain  a  civil  action  therefor.  BandeaM  v. 
Cape  Girardeau,  Mo.  z.  533  ;  71  Mo.  392. 

25.  Proceedings  to  open  —  Legal  Notices  —  Record.  Proceedings  to 
lay  out  and  open  a  highway  will  be  quashed  if  the  record  does  not  show 
that  legal  notices  were  given.     People  v.  Commissioners,  Mich.  viiL  174. 

26.  Purpresture  —  Statute  —  Construction.  Public  roads  and  public 
streets  are  distinct  thoroughfares,  managed  and  controlled  by  distinct  too- 
nicipal  authorities,  and  a  statute  punishing  a  purpresture  of  the  one  will 
not  be  extended  to  the  other  iu  the  absence  of  any  words  in  the  statute 
showing  that  such  other  was  intended  to  be  included.  Clark  v.  Cbm- 
monwea&h,  Ky.  vi.  490;  14  Bush,  166. 

27.  Road  established  over  Part  of  Tott-Bridge.  Where  a  distinct  part 
of  a  toll-bridge,  built  in  parts,  has  been  established  as  a  highway,  the 
town  must  maintain  that  part.  State  v.  Bridge  Co.  Maine,  ii.  674 ;  65 
Maine,  514. 

28.  Safe  Condition  —  Reasonable  Use  —  LiabiUty  of  Town.  Where 
the  use  of  the  highway  is  one  that  reasonable  care  and  prudence  could 
never  have  anticipated,  there  is  no  duty  on  the  town  at  all  in  reference  to 
it.      Wilson  V.  Granby,  Conn.  I.  487 ;  47  Conn.  59. 

29.  Snow  —  Okatom  to  break  Path  —  Reasonably  Safe  Path.  Where 
it  is  the  custom,  in  the  conntry  towns,  for  neighbors  to  join  and  break  a 
path  through  the  snow,  it  is  enough  if  a  reasonably  safe  and  convenient 
path  is  kept  open  anywhere  within  the  limits  of  the  highway.  Seeleyy. 
Litchfield,  Conn.  zv.  529;  49  Conn.  134. 

30.  Statutory  Road —  Due  Steps.  A  statutory  proceeding  to  locate  a 
road  being  in  invilum  must  be  strictly  followed,  and  unless  every  pre- 
requisite appears  upon  the  face  of  the  papers  every  step  falls.  Whitely 
v.  PlaUe  County,  Mo.  xii.  275 ;  78  Mo.  30. 

31.  Surveym Removal  of  Soil —  Use.     If  the  surveyor  removes  in 

good  faith  the  soil  of  a  highway  for  the  purpose  of  repairing  it,  and  does 
not  use  the  same  elsewhere  for  that  purpose,  because  in  his  judgment  it 
is  not  necessary,  he  is  not  liable  for  a  conversion  merely  because  he  de- 
posits it  on  his  own  land.  The  plaintiff's  remedy,  if  any,  is  under  Gen. 
Stats,  c  44,  §§  19,  20.    Upham  v.  Marsh,  Mass.  x.  170 ;  128  Mass.  546. 

32.  I'own  Officers  diverting  Spring  to  a  Public  Watering- TSrough.  The 
selectmen  of  a  town  have  no  right,  as  against  an  owner  of  land  on  the 
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highway,  to  divert  the  water  from  a  spring  on  sndi  owner's  side  of  the 
highway  to  a  public  watering-trongh  ou  the  other  side.  Suffield  v.  Hath' 
awag.  Conn.  vi.  297 ;  44  Conn.  521. 

83.  Villages —  Street  Opening —  Record.  AU  the  material  facts  most 
appear  of  record  in  proceedings  to  appropriate  lands  for  a  village  street. 
Turner  v.  ^nton,  Mich.  ix.  278. 

84.  Way  hg  Prescription  —  Oromng  Raihoay  Track.  A  highway  may 
be  established  by  prescription,  and  the  crossing  of  a  railroad  track,  in  the 
absence  of  an  express  prohibition,  will  bo  presumed  to  have  been  included 
in  the  locating  of  the  way.     R.  R.  Co.  v.  Page.  Mass.  xii.  595. 

35.  Wrought  Part.  It  is  not  required  that  a  highway  in  its  whole 
width  as  located  should  be  fitted  for  travel.  It  is  enough  if  there  be  a 
wrought  road  in  good  condition  and  of  suitable  width  for  all  the  needs  of 
the  public     Farrell  v.  Oldtoum,  Maine,  viL  463  ;  60  Maine,  972. 

36.  Want  of  Repair  —  Statutory  Town  —  Damages.  A  statutory  town, 
except  by  express  statute,  is  not  liable  in  a  civil  action  for  damnges  re- 
sulting from  a  want  of  ropair  of  a  public  highway.  AUnow  v.  Sibley, 
Minn.  xv.  341 ;  SO  Minn.  106. 

87.  3id.  —  Defective  Bridge  —  Commissioner^  Duty  to  Repair.  The 
county  is  liable  for  injuries  resulting  from  a  defective  bridge  which  the 
commissioners  have  failed  to  repair.  House  v.  Commissioners,  Ind.  vi. 
488;   60  Ind.  580. 

38.  Jbid,  —  Destruction  of  Highway  —  Duty  to  Repair.  See  Queen  v. 
Inhah.  of  Greetihow,  Q.  B.  Div.  iii.  155  ;  1  Q.  B.  Div.  703. 

39.  Ibid.  —  PubKc  Safety  —  Publie  Comfort     The  courte  will  inter-  . 
fere  with  the  selectmen  when  their  object  is  merely  to  promote  the  com- 
fort of  travellers,  and  in  so  doing  they  invade  private  rights.     Suffield  v. 
Hathaway,  Conn.  vi.  297 ;  44  Conn.  521. 

HOMESTEAD. 

1.  Abandonment  —  Absence  of  Owner.  The  duration  of  a  man's  ab- 
sence from  his  own  house  does  not  of  itself  supply  a  conclusive  presump- 
tion that  he  has  abandoned  it  as  a  homestead.  Bunker  v.  Paguette, 
Mich.  vi.  485  ;  37  Mich.  81. 

2.  Ibid.  —  Temporary  Absence.  Where  a  person  leaves  a  place  which 
he  occupies  as  a  homestead,  for  a  temporary  purpose,  intending  to  return, 
it  will  not  be  an  abandonment.     Schofield's  Est.  111.  xii.  489. 

8.  Ibid.  —  By  Husband  —  Preservation  by  Wife.  In  determining 
whether  the  homestead  riglit  has  been  abandoned,  regard  should  be  had 
to  the  purposes  and  declarations  of  the  wife  as  well  as  those  of  the  bus- 
bcmd.  Where  the  right  has  been  abandoned  by  the  latter,  the  former 
may  preserve  it.    Kerr  v.  South  Park  Commissioners,  U.  S.  C.  C.  vi.  548. 

4.  Ibid.  —  Property  leased  but  Husband  retaining  Room.  The  right  is 
not  lost  where  the  husband,  after  his  abandonment  by  his  wife,  rents  out 
the  farm,  and  the  tenant  and  his  family  occupy  the  house  to  promote 
the  comfort  of  the  husband,  who  has  retained  one  room  for  his  own  use. 
Brown  v.  Stratton,  Mo.  vii.  244 ;  67  Mo. 

6.  Jbid.  —  Removed  to  Edticate  Child.  A  wife's  temporary  removal 
from  the  property,  for  the  purpose  of  educating  her  child,  personal  effects 
being  left  thereon,  is  not  an  abandonment  of  the  homestead.  KenUy  v. 
HudeUon,  HI.  xii.  171 ;  99  111.  433. 

6.  Adjoining  Tract.  An  adjoining  tract  of  land  will  be  ineladed  in 
the  exemption,  when  both  tracts  are  not  worth  more  than  the  statutory 
allowance.     Franks  v.  Lucas,  Ky.  vii.  651 ;  1 4  Bush,  395. 

7.  Attachment  —  Deed  of  Trust  —  Sale  —  Excess.  The  proceeds  of 
the  sale  of  a  homestead  under  a  deed  of  trust  in  excess  of  the  debt  se- 
cured and  costs  are  subject  to  garnishment  by  a  judgment  creditor.  Oa$^ 
bob  V.  Donaldion,  Mo.  vii.  112 ;  67  Mo.  300. 
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8.  JUdL  —  Divmrce  —  N»tie».  After  on  attaohanent  has  been  levied  in 
an  action  for  divorce  or  to  annul  an  illegal  marriage,  and  entry  made 
thereof  in  the  incumbrance  book,  a  parchaser  of  the  land  levied  apos 
"  takes  with  notice  "  and  subject  to  the  writ.  Daniels  v.  Morris,  Iowa, 
X.  595 ;  54  Iowa,  369. 

9.  Ibid.  —  Fire  Inturanee.  Money  dne  on  a  policy,  by  which  a  hus- 
band insured  house  (and  furniture)  built  on  a  lot  on  which  the  wife  had 
filed  a  declaration  of  homestead,  cannot  be  attached  by  husband's  credit- 
ors.    Houghton  v.  Lse,  Cal.  i.  501 ;  50  CaL  101. 

10.  CSoud  on  IXtie  —  Suit  by  Wife.  A  wife  cannot  bring  an  action  in 
her  own  name  to  remove  a  cloud  from  the  title  of  the  homestead.  Vanr- 
ckaee  v.  Wilson,  Ala.  xv.  202. 

11.  Construction — Equity.  The  homestead  is  a  statutory  right,  and 
while  the  act  should  be  liberally  construed  to  effectuate  its  purpose,  yet 
equitable  principiles,  other  than  those  recc^nized  by  the  act.  cannot  be  in- 
voked by  one  claiming  a  homestead  right.  Castbok  v.  Donaldson,  Mo. 
viL  112;  67  Mo.  300. 

12.  Contiguous  IVacts  owned  by  Husband  and  Wife.     A  homestead 
may  be  claimed  by  a  family  in  lands  of  the  husband,  as  against  his  credit- 
ors, where  the  husband  and  wife  own  contiguous  tracts  of  land,  and  oe- 
cnpy  the  two  tracts  as  a  homestead,  with  the  dwelling-hoose  on  the  land ' 
of  the  wife.     Lowell  v.  Shannon,  Iowa,  xvi.  44. 

13.  Death  of  Spouse — Liability  to  Exeewtion.  Homestead  property, 
after  the  death  of  either  spouse,  is  subject  to  the  debts  of  the  survivor 
contracted  after  such  death.     7m  re  Watson^  Cal.  xii.  649. 

14.  Double  House —  Value  — Separate  Entraneu.  That  part  of  a 
double  house,  of  greater  value  than  the  exemption,  which  is  not  occupied 
by  the  debtor,  and  to  which  there  is  no  interior  connection,  he  living  in 
the  other  part,  is  not  homestead  property.    Tieman  v.  His  Creditors,  Cal. 

IV.  362 ;  62  Cal.  286. 

15.  Jbid.  —  Mortgage —  Value.  A  mortgage  on  a  doable  house  is  not 
an  element  in  the  ascertainment  of  the  property  to  be  set  apart  as  a 
homestead  or  its  value.     Ibid. 

16.  Equitable  Interets  —  Interest  less  than  Freehold.  An  equitable  in- 
terest, or  an  interest  less  than  a  freehold,  in  Kansas,  is  sufficient  to  op- 
hold  a  homestead  claim.     Tarrant  v.  Swain,  Kan.  i.  9. 

1 7.  Estate  —  Heirs  —  Illinois.  The  homestead  in  Illinois,  under  the 
statute  of  1874,  is  an  estate,  not  an  exemption,  and  heirs  have  no  inter- 
est greater  than  the  creditors  of  the  holder.  Mtrritt  v.  Merritt,  III.  ix. 
309. 

1 8.  Extent  of  Exemption  —  Dwelling  —  Stores  —  Nevada.  Under  the 
statute  of  Nevada  the  homestead  consists  of  a  quantity  of  land  upon  which 
the  dwelling-house  is  situate,  to  the  extent  in  value  of  five  thousand  dol- 
lars. The  land  may  also  be  used  for  stores  and  other  purposes.  Smith 
y.  Stewart,  Nev.  vL  591 ;  13  Nev.  65. 

19.  Family  —  Death  of  Family,  one  Member  sutrviving.  A  constitnent 
of  the  family,  after  the  death  of  the  other  members,  may  continue  to  oc- 
cupy and  enjoy  the  homestead  and  preserve  its  character  as  such.    Withee 

V.  Brown,  Tex.  xi.  320. 

20.  Ibid.  —  Head  of  Family — Husband  with  Wife  only  —  Separation. 
Whilst  a  marriage  <U  jure  exists  the  husband  is  the  head  of  a  family, 
though  composed  only  of  his  wife  who  has  left  him,  and  she  is  entitled  to 
homestead  although  living  apart  from  him  at  his  death.  Brown  v.  Strat- 
ton.  Mo.  vii.  244;  67  Mo.  See  Ketdey  v.  Hude/son,  IlL  xii.  489;  99  lU. 
493. 

21.  aid.  —  Desertion  of  Wife  —  HusboM^s  lUicit  Relation.  The 
demicil  of  the  husband  draws  after  it  that  of  the  wife,  for  all  the  pur- 
poses of  a  homestead ;  and  the  fact  that  the  wife  has  deserted  her  hus- 
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bond,  and  that  the  hn^rnnd  is  Kring  id  improper  relations  with  another 
woman,  does  not  alter  the  status  of  the  parties.  Whitehead  t.  Tapp,  Mo. 
Tiii.  51 ;  69  Mo.  415. 

S8.  JbitL  —  Orphan  Children.  Orphan  children  raised  and  dependent 
on  one  for  support  do  not  oonstitnte  his  family  under  the  Homestead  Act. 
GaUigar  v.  Payne,  La.  xv.  468. 

88.  Ihid. —  Unmarried  Brother  and  Sitter,  A  bachelor,  with  whom 
a  sister  resides  on  his  farm,  is  a  householder  and  the  head  of  a  family, 
and  entitled  to  the  exemption.     Bailee  v.  Oomings,  U.  S.  C.  C.  iv.  685. 

24.  Fine —  Offence.  The  right  cannot  be  claimed  against  a  fine  for  a 
criminal  offence.  The  fine  is  not  a  debt.  Whiteacre  y.  Rector,  Ya.  t. 
471 ;  29  Gratt.  714. 

25.  Fraudulent  Omveyance — Forfeiture.  A  fraodulent  conveyance 
will  not  forfeit  the  homestead  exemption  in  the  property.  Leopold  v. 
Kraute,  III.  z.  657  ;  95  III.  540. 

26.  JbitL — Other  Homettead.  A  homestead  cannot  be  claimed  against 
creditors  in  property  fraudulently  conveyed  by  the  husband  to  the  wife, 
if  at  the  date  of  the  conveyance  the  husband  and  wife  were  occupying 
other  property  as  a  homestMd.  Gibbt  v.  Patton,  Tenn.  viii.  92  ;  2  Lea, 
180. 

27.  Haute  on  Leased  Ground.  A  honse  erected  by  a  debtor  on  leased 
land,  and  whieh  he  may  remove,  may  be  clnimed  as  his  homestead  if  oc- 
cupied by  himself  and  family  as  his  home.  Waltt  v.  Gordon,  Ala.  xi. 
529 ;  65  Ala.  546. 

28.  Joint  Oumert,  Joint  owners  of  a  tract  of  land  not  partitioned,  liv- 
11^  in  separate  buildings  with  their  families,  are  each  entitled  to  a  home- 
stead.    Meguiar  v.  Burr,  Ky.  xv.  554. 

29.  Judgment  for  a  Tort.  A  homestead  exemption  cannot  be  claimed 
against  a  judgment  for  a  tort.  Fraeier  v.  Baker,  Va.  xU.  670.  Meredith 
V.  Holmes,  Ala.  xiv.  237. 

30.  Land  exempt — Illinois.  A  forty-acre  lot  on  which  the  residence 
stands  is  exempt  from  levv  and  sale  nnder  the  homestead  statute  of  Illi- 
nois.    Kerr  v.  South  Park  Commissioners,  U.  S.  C.  C.  ri.  548. 

81.  Levy  and  Sede — Repeal  of  Exemption  Act.  After  judgment  of 
foreclosnre  has  been  rendered,  and  after  the  law  granting  exemption  has 
been  repealed,  it  is  too  late  to  have  a  portion  of  the  land  laid  off,  and,  for 
the  first  time,  assert  exemption  against  the  mortgage  debt.  Harris  v. 
Glenn,  Ga.  i.  347 ;  56  Ga.  94. 

82.  JJien  —  Of  Heir.  After  the  death  of  the  ancestor  the  heir  has  a 
reasonable  time  to  enter  and  claim  homestead  ;  and  until  such  reasonable 
time  has  expired  the  land  cannot  be  seized  in  execution  for  existing 
debts.     Dwaly  v.  Galbraith,  Ky.  xvi.  779. 

83.  Ibid,  —  Liability  for  his  Debts.     Improvements  placed  upon  land   • 
by  an  heir  who  has  entered  and  clHimed  as  his  homestead  the  land  de- 
rived by  descent  may  be  subjected  to  the  payment  of  bis  existing  debts. 
Ibid. 

84.  Ibid. — Partition  —  Sale.  Where  there  are  liens  on  property 
which  cannot  be  allotted  in  partition  it  may  be  ordered  to  he  sold  subject 
to  the  liens,  and  the  homestead  be  set  out  of  the  proceeds.  In  re  Mo 
Oauley's  Est.  Cal.  i.  600;  50  Cal.  544; 

86.  Out  of  Sepftrate  Estate  of  Married  Woman.  Under  the  Constitu- 
tion and  laws  of  this  state  a  homestead  may  be  claimed  of  lands  consti- 
tuting the  statutory  separate  estate  of  a  married  woman,  and  on  which 
she  resides  with  her  husband  and  family.  Weiner  v.  Sterling,  Ala.  vii. 
174  ;  61  Ala.  98. 

86.  Mortgage — Abandonment —  S(de.  Where  a  homestead  is  aban- 
doned by  a  deed  of  the  husband  and  wife,  the  husband's  mortngee  may 
take  it  in  foreclosure,     (^rook  r.  Lantford,  Tenn.  viii.  62 ;  2  Lea,  237. 
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87.  Ibid.  —  PartieM —  Wife.  A  wife  is  a  neoeasaty  party  to  the  fore- 
closure of  a  mortgage  given  apon  a  homestead.  Mabury  v.  Ruiz,  Cal. 
xiL893;  58  Cal.  II. 

38.  Hid.  —  Wife's  CoMent  —  Equity  oidy.  A  homestead  right,  thongh 
io  an  equitable  interest,  cannot  be  mortgaged  without  the  consent  of  a 
wife.     Smith  v.  Lackor,  Minn.  iii.  682  ;  28  Minn.  454. 

39.  New  Homestead  —  Debt  on  Old  Homestead.  The  new  homestead 
is  liable  for  the  debt  contracted  for  the  purchase  of  the  old  homestead. 
BiU$  T.  Mason,  Iowa,  i.  501 ;  42  Iowa,  329. 

40.  Ibid.  —  Sale  —  Proceeds  —  Another  Homestead  bought.  The  pro- 
ceeds of  the  sale  of  a  homestead  invested  in  another  homestead  are  ex- 
empt.    Lear  v.  Totlen,  Ky.  vi.  267  ;  14  Bush,  101. 

41.  Ibid.  —  Property  in  Exchange.  The  right  attaches  to  like  prop- 
erty taken  in  exchange.     Morris  v.  Tennent,  Ga.  ii.  296 ;  56  Gra.  577. 

42.  Occupancy  —  Intention.  Mere  intention  to  occupy  will  not  give 
the  right ;  but  the  debtor  has  a  reasonable  time  to  occupy  the  land  &»t 
purchasing  it.     Faut  v.  Talbot,  Ky.  xv.  712. 

43.  Ibid.  —  Judicial  Sale.  A  homestead  exemption  cannot  be  claimed 
against  lands  which  are  not  in  the  occupation  of  the  claimant,  nor  can  it 
be  asserted  after  the  lands  have  been  sold  under  execution.  Waugh  v. 
Montgomery,  Ala.  xiii.  621 ;  67  Ala.  573. 

44.  Ibid  —  Lea^e  —  Another  Home.  After  a  lease  made,  and  another 
home  acquired,  the  right  is  lost.    Boyh  v.  ThiUman,  Ala.  vi.  392. 

45.  Partners  —  Homestead  assigned.  Where  each  partner,  being  the 
head  of  a  family,  has  applied  for  and  obtained  a  homestead  iu  the  part- 
nership land,  the  same  being  assigned  to  them  severally  in  separate  par- 
cels, a  prior  creditor  of  the  partnership  cannot,  on  reducing  the  debt  to 
judgment,  enforce  the  judgment  over  the  homestead  right,  his  debt  being 
one  contracted  since  the  adoption  of  the  present  Constitution.     Harris  v. 

Visscher,  Ga.  iii.  18 ;  57  Ga.  229. 

46.  Prior  Debts.  The  homestead  is  liable  for  debts  contracted  prior  to 
its  occupation  as  such.     BiUs  v.  Mason,  Iowa,  i.  501 ;  42  Iowa,  329. 

47.  Purchase-money  —  Sale  on  Exeevtion.  Where  a  homestead  is  to 
be  sold  on  execution  for  the  purchase-money,  the  lien  of  the  judgment 
relates  back  to  the  time  of  contracting  the  debt  by  the  operation  of  the 
law,  and  such  lien  can  be  enforced  by  general  execution.  Bills  v.  Momm, 
Iowa,  i.  501 ;  42  Iowa,  329.  See  Harris  t.  Glenn,  Ga.  i.  347 ;  56 
Ga.94. 

48.  Record  of  Declaration  —  Nevada.  A  party  is  not  entitled  to  a 
homestead,  under  the  statutes  of  this  state,  unless  he  files  for  record  a 
declaration  claiming  the  premises  as  a  homestead.  Lachman  v.  Walter, 
Nev.  xi.  709  ;  15  Nev.  422. 

49.  Relinquishment  of  Dower.  Where  a  wife  merely  relinquishes  her 
right  of  dower  it  does  not  pass  the  homestead.  Vaughn  v.  Owsley,  Ky. 
xii.  528. 

60.  Relinquishment  in  Mortgage  —  Creditors.  When  the  right  to  a 
homestead  is  waived  or  relinquished  by  mortgage  it  inures  not  to  all 
creditors  generally,  but  to  such  only  as  the  mortgage  was  intended  to 
secure.     McTaggart  v.  Smith,  Ky.  vii.  369  ;  14  Bush,  414. 

51.  Residence.  The  right  terminates  when  the  status  of  the  claimant 
is  changed  by  acquisitiou  of  residence  in  another  state.  McOrary  v. 
Chase,  Ala.  xvi.  262.     Leonard  v.  Ingram,  Iowa,  xiii.  239. 

52.  Sale  of  the  Land  by  a  Judgment  Debtor  —  Title  of  Purchaser. 
The  lot  of  ground  occupied  by  the  debtor  as  a  residence  is,  to  the  extent 
of  $1,000  in  value,  exempt  from  levy  and  forced  sale,  and  when  sold  by 
the  debtor  the  purchaser  takes  it  to  that  extent  free  from  all  judgment 
liens.     Leopold  v.  Krause,  111.  x.  657 ;  95  Hi.  440. 

53.  Second  Homestead  —  Improvidence.     A  debtor  who  has  received 
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and  sqnaadered  ooe  booMstead  cannot,  as  against  erediton,  daim  and  ap- 
propriate another.     Oppenhimtr  t.  Howell,  Va.  xri.  9S. 

54.  Sub$igueatJudgmtiU-~AaaekmtHt.  A  judgment  unless  founded 
upon  a  lien  obtained  after  a  declaration  of  the  ri^t,  though  an  attach- 
ment  was  levied  before  the  declaration,  cannot  be  enforced  against  the 
homestead  property.     AkOraehen  v.  Harritj  Cal.  ix.  274;  d4  (Jal.  81. 

55.  Surety  —  For  ReleoM  of  Seizure  under  haemal  Revenue  Loom. 
The  homestead  of  a  surety  for  the  release  of  property  seized  under  the  in* 
temal  revenue  laws  is  exempt  SaieHtine  v.  Fink;  O'Neil  v.  Fink,  U. 
S  C.  C.  viii.  489. 

56.  Tencmey  i»  Gammon.  A  tenant  in  eommon  has  an  interest  which 
will  support  the  exemption  of  a  homestead.  Tarrant  v.  Swain,  Kan. 
i.  9. 

57.  Waiver — Bond  or  Note.  If  a  party,  executing  his  bond  or  note, 
waives  his  homestead  exemption  as  to  the  bond  or  note,  neither  he  nor 
his  wife  can  aet  up  Miid  homestead  exempdoB  as  against  the  said  bond  or 
note.     Seed  v.  Bank,  Vu.  vL  606:  80  GratU  404. 

58.  Ibid. —  Genercd  Waiver  of  Right  in  Promittory  Note — Lien.  A 
general  waivw  of  the  right  to  all  present  and  future  property  in  a  prom- 
issory note,  without  words  which  ereate  tmy  lien  or  describe  any  particu- 
lar property,  will  not  estop  the  debtor  from  taking  a  homestead  in  present 
property.     Stafford  v.  KUioU,  Ga.  v.  867  ;  59  Oa.  83G. 

59.  Jbid.  —  Mortgage.  A  waiver  by  a  mortgagor,  for  himself  and 
family,  of  all  right  to  a  homestead  in  the  property  mortgaged,  is  binding, 
though  such  right  he  conferred  by  the  Cionstitution.  S*mmont  v.  Ander- 
ion,  Ga.  i.  348;  56  Ga.  &A. 

60.  3id.  —  Sufficient  other  Property.  A  homestead  right  may  be  re- 
leased in  a  mortgage,  and  the  mortgagee  will  not  be  required  to  satisfy 
the  mortgage  outside  of  the  exemption.  Searle  v.  (^<y>man,  Mass.  4 
Am.  L.  T.  &.  386. 

61.  Ibid.  —  By  Wife.  Where  a  wife  anites  with  her  husband  in  a 
mortgage  upon  real  estate  oonstitoting  their  homeBtead,  it  is  a  waiver  of 
the  exemption.  Harpending't  ExWs  v.  Wylie,  Ky.  iv.  255 ;  13  Bush, 
158. 

62.  Ibid.—  Widow—  WilL  The  widow  if  she  takes  under  the  will 
waives  her  homestead  right.  Wateou  v.  Chritti€B%,  Ky.  iii.  852;  12 
Bush,  524. 

63.  Widow  —  AbandunmeiU.  Temporary  absence  of  the  widow  from 
the  land,  possession  being  held  by  her  agent  or  tenant,  does  not  forfeit 
or  terminate  her  claim  to  the  homestead.  Evant  v.  Evemt,  Adm'r,  Ky. 
V.  499;  13  Bnsb,  587. 

64.  Ibid.  —  Hueband*  Removal.  A  widow  will  not  have  lost  her  right 
hj  the  removal  of  her  husband  from  the  land.  Netun  r.  CampSeU, 
Tenn.  iii.  140. 

65.  Ibid. — A$ngnment  of  Dower — Eetoppel.  A  widow  is  not  estopped 
fmm  claiming  her  homestead  bv  an  assignment  of  dower  in  the  premises. 
Gragg  v.  Gragg,  Mo.  v.  273 ;  65  Mo.  343.  Seeky.  Saynes,  Mo.  vii.  181 ; 
68  Mo.  13. 

66.  Ibid. — No  CSitUrm  turoiring — Right  not  claimed  by  Huthantt. 
A  widow,  without  children,  cannot  clatn  the  right,  as  against  heirs,  when 
her  husband  had  failed  to  declare  Iris  hoawstead.  Melm  v.  Hebn,  Va. 
VL  605 ;  30  Gratt.  404. 

67.  Ibid,  —  Ortditort.  Creditors  of  a  widow  entitled  to  a  homestftkd 
cannot  subject  her  homestead  interest  to  the  payment  of  their  del)ts.  Me- 
Taggart  v.  Smitb,  Ky.  viu  869  ;  14  Bush,  414. 

68.  Ibid.  —  MtoUon  —  DebL  Where  the  widow  elects  to  have  Irer 
distributive  aiiare  set  apart  from  the  homestead,  this  change  of  her  estate 
doea  aot  render  the  estate  in  iee,  to  which  she  becomes  entitled,  liaUe 
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tor  a  debt  from  which  the  homestead  itielf  wonld  have  been  exempt 
Briggs  v.  Briggs,  Iowa,  iii.  891 ;  45  Iowa,  318. 

69.  Ibid.  —  Ettate.  The  estate  which  a  widow  takes  in  the  homestead 
is  the  right  to  hold  and  enjoy  the  property  during  her  natural  life. 
Evam  V.  JEvan*'  Adm'r,  Ky.  t.  499 ;  IS  Bush,  587. 

70.  Ibid.  —  Jnleretl.  A  widow  is  entitled  to  the  same  estate  in  the 
homestead  of  which  her  husband  died  seised.  Gragg  v.  Gragg,  Mo.  ▼. 
273  ;   65  Mo.  343. 

71.  lltid.  —  Fraud»iient  Conveyance.  Where  the  wife  joins  the  hus- 
band in  a  fraudulent  conveyance  of  property  which  is  afterwards  reK»n- 
veyed  to  her  fraudulently,  she  is  not  entitled  to  a  homestead  as  against 
an  attaching  creditor.     Cowan  t.  Johnton,  Tenn.  ii.  78. 

72.  Ifnd.  —  Rent*  of  Htuhand^s  Vendee.  A  widow  cannot  have  the 
rents  of  her  husband's  vendee  of  the  homestead  property  accrued  during 
his  life.     Neam  v.  Campbell,  Tenn.  iii.  140. 

73.  Ibid.  —  Second  Marriage.  Upon  a  second  marriage,  the  children 
dying  during  her  widowhood,  the  widow  loses  her  right.  ZM  t.  HcAd, 
Mich.  viii.  562. 

74.  Ibid. —  When  fixed — Statute.  A  widow's  right  is  to  be  deter> 
mined  by  the  law  as  it  was  at  the  death  of  the  husband.  Brovm  t. 
Stratton,  Mo.  vii.  244;  67  Mo. 

75.  Widow  and  Children  —  Adegvale  Separate  Property.  That  a 
widow  and  children  have  separate  adequate  property  will  not  defeat  their 
right  to  an  allowance  in  lieu  of  the  homestead  and  other  exempt  prop- 
erty.    Harrison  v.  Ward,  Tex.  vii.  411. 

76.  2bid.  —  Orders  of  Probate  Court  on  Sale.  A  homestead  having 
been  assigned  by  metes  and  bounds,  under  the  statute,  to  the  widow  and 
unmarried  minor  children  of  a  decedent,  in  a  proceeding  in  the  probate 
court  by  an  ezeoitor  to  sell  lands  to  pay  debts,  orders  of  such  court  in 
the  proceeding,  directing  and  confirming  a  sale  of  the  real  estate  so  as- 
signed, subject  to  the  homestead,  and  while  the  same  is  occupied  as  sudi 
homestead,  are  not  merely  voidable  but  void.  Wehrie  v.  Wehrle,  Ohio, 
xvi.  795. 

77.  Wife —  Of  Half  African  Blood.  Where  the  wife  of  a  white  man 
is  one  half  African  blood,  she  is  not  entitled  to  the  homestead  and  other 
exempted  property  put  of  his  estate  at  his  death.  Oldham  v.  Mclver, 
Tex.  vi.  511. 

78.  Ibid.  —  Sehate.  A  married  woman  cannot  release  her  homestead 
in  the  estate  of  her  husband  by  her  separate  deed.  Dickinson  v.  McLane, 
N.  H.  ii.  897  ;  57  N.  H.  81. 

79.  Ibid.  —  Separation  from  Husband.  A  married  woman  who  has 
acquired  a  homestead  will  not  lose  her  claim  thereto  by  a  permanent  sep- 
aration from  her  husband.  Kenley  y.  Hudelson,  111.  xiL  171;  99  HL 
493. 

HOMICIDE. 

1.  Affray  —  Contributory  Negligence.  In  an  action  under  the  Act  of 
March  25,  1851,  requiring  compensation  for  causing  death  by  wrongful 
act,  neglect,  or  default,  evidence  having  been  given  tending  to  show  that 
the  deceased  commenced  the  afEray  in  which  he  loet  his  life,  the  defend- 
ant is  not  entitled  to  an  instruction  to  the  jury,  that,  if  the  wrong  or  fault 
of  the  deceased  contributed  to  the  injury  resulting  in  his  death,  no  recov- 
ery could  be  had  in  the  action.  Darling  v.  Williams,  Ohio,  ix.  150;  35 
Ohio  St.  58. 

2.  Self-defence  —  ReasonaUe  Belief.  Homicide  is  not  excusable  on  the 
ground  of  self-defence,  althoucb  the  slayer  believes,  in  good  faith,  that  he 
is  in  imminent  danger  of  death,  or  great  l>odily  harm,  and  that  his  only 
means  of  escape  from  such  danger  consists  in  taking  the  life  of  the  assail- 
ant, unless  there  were  reasonable  grounds  for  such  belief.    Ibid, 
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HOUSEHOLDER 

1.  Bachelor  with  Servants  only.  A  BiDgle  man,  who  keeps  hoose  and 
has  no  person  living  with  him  other  than  servants  or  employees,  is  not 
the  "  head  of  a  family "  or  "  householder "  within  the  meaning  of  the 
statutes  creating  exemptions.  Oalhoun  v.  Williams,  Va.  iz.  60;  32 
Gratt.  18. 

2.  Widower — Adopted  Child.  A  widower  who  has  an  adopted  child 
is  a  householder,  for  he  is  bound  to  support  the  child.  Bunnell  v.  Hayt, 
Ind.  xiL  174 ;  73  Ind.  452. 

HUSBAND  AND  WIFE. 

1.  Appropriation  —  Chose  in  Action  —  Marriage  of  Distributee  —  7n- 
vettment  by  Administratrix  in  Real  Property  —  Election.  Where  A.,  as 
distributee  of  her  father's  estate,  had  a  claim  against  the  administratrix, 
it  passed  upon  her  marriage  to  her  husband  as  a  chose  in  action  ;  and  if 
the  administratrix  before  the  marriage  had  invested  her  interest  in  real 
estate,  and  no  election  had  been  made  by  A.  to  hold  her  interest  as  real 
estate,  it  passes  upon  her  marriage  to  the  husband  as  a  chose  in  action, 
and  may  be  reduced  by  him  into  possession  by  deed  of  conveyance  from 
the  administratrix  in  whom  the  l^al  title  at  the  time  resided.  Shanks  ▼. 
Bdmondson,  Va.  v.  124 ;  28  Gratt  804. 

2.  Jbid.  —  Dividends  collected.  Dividends  on  the  wife's  shares  in  a 
corporation,  in  a  common  law  state,  paid  to  her  husband,  may  be  appn^ 
priated  by  him.     Graham  v.  Bank,  N.  Y.  xii.  570 ;  84  N.  Y.  893. 

3.  3id.  —  Intention  only.  A  mere  intention  to  reduce  the  wife's 
choses  in  action  into  possession  by  the  husband  is  not  sufficient  to  effect 
their  appropriation.     Brown  v.  Bokee,  Ey.  ix.  683. 

4.  lUd. — Bights  of  Hvsband  in  Wife's  Property.  By  the  common 
law,  marriage  operates  as  a  gift  to  the  husband  of  all  the  wife's  personal 
property,  including  her  earnings,  and  all  her  choses  in  action  reduced  by 
him  to  possession  during  coverture.     Cahalan  v.  Monroe,  Ala.  xvi.  1 68. 

5.  Ibid.  —  Statute.  The  assent  of  a  wife  in  writing  is  necessary,  nnder 
the  Missouri  statute,  in  order  to  enable  the  husband  to  reduce  her  sepa- 
rate personal  property  to  his  possession ;  and  this  rule  binds  third  parties 
in  their  relation  to  such  property.  Badgers  ▼.  Bank,  Mo.  viii.  598 ;  69 
Mo.  560. 

6.  Action  for  Assault  on  Wife — Loss  of  Oonsorlium.  A  husband  may 
maintain  an  action  for  a  criminal  assault  upon  his  wife,  without  proof  of 
an  actual  loss  of  her  service.  Bigaotiette  v.  Paulet,  Mass.  xv.  501 ;  134 
Mass.  123. 

7.  Ibid.  —  Suing  Husband,  after  Divorce,  for  Injuries.  After  divorce, 
a  wife  cannot  maintain  an  action  against  her  former  husband  for  injuries 
inflicted  by  him  upon  her  during  coverture,  since  at  that  time  they  were 
in  law  one  person.  PhiUips  v.  Bamet,  Q.  B.  Div.  ii.  215;  1  Q.  B.  Div. 
436. 

8.  Comtnunity  Property  —  Death  of  Wife  —  Deed  of  Trust  by  Husband. 
The  surviving  husband,  when  duly  qualified  under  the  statute  to  adminis- 
ter the  community  property  of  himself  and  his  deceased  wife,  has  power 
to  bind  such  property  by  deed  of  trust.    Butler  v.  Inthum,  Tex.  viii.  574. 

9.  Ibid. —  Giji  —  Fraud.  During  the  existence  of  the  marriage  a 
gift  by  the  husband  of  the  community  property  cannot  be  set  aside  by  the 
wife  by  action.  If  the  transfer  has  been  to  defraud  the  community,  on 
the  dissolution  of  the  marriage  she  can  bring  an  action  to  set  aside  any 
transfer  made  by  the  husband  while  the  marriage  bond  existed.  Greiner 
T.  Greiner,  Cal.  xii.  647. 

10.  Ibid.—  Purchaser  —  From  Survivor.  A  purchaser  of  commnnity 
property  from  the  survivor  must  pay  a  full  consideration  for  it,  and  there 
must  be  no  collusion.    Lang  v.  Mood^s  Heirs,  Tex.  xvii.  540. 
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11.  ContracU  between  them —  Comideration  —  Wife's  Retttnt.  The 
returo  of  a  wife  who  has  left  her  husband  for  justifiable  cause  will  sup- 
port a  promise  made  to  her  by  her  husband.  AtrlAolder't  Appeal,  Pena. 
xvii.  504.    Per  contra,  Ocmekmd  v.  Boaz,  Tenn.  t.  56  ;  9  Ueisk.  2231 

12.  Jbid.  —  Receipt  ef  Wife's  Dover  from  Former  Ihisbcmd.  The  re- 
ceipt of  payments  of  the  wife's  dower  in  her  former  husband's  estate, 
which  the  husband  has  elected  to  treat  as  her  property,  will  support  a 
contract  made  between  them.     Burhholdet's  Appeal,  Pena.  xviL  504. 

13.  IM.  —  Loan  by  Wift  —  Gift.  Where  the  hneband  is  shown  to 
have  received  his  wife's  money,  the  presumption  is  that  he  received  it  to 
hold  in  trust  for  her ;  mere  possession  is  do  evidence  of  gift  HamilFs 
Appeal,  PeuD.  vii.  731 ;  88  Penn.  St.  368. 

14.  Ibid.  —  Interest.  Wh«re  the  wife,  who  has  advanced  money  to 
her  husband,  has  made  no  stipulation  as  to  interest,  and  has  afterwards 
lived  with  her  husband  in  the  usual  family  relation,  and  derived  her  tiip. 
port  from  the  common  fund,  she  will  not  be  allowed  interest  on  her  ad- 
vances as  against  the  husband's  estate.     Jbid. 

15.  Ibid.  —  Statute.  Under  the  statutes  of  Michigan  in  relation  to 
married  women,  husband  and  wife  cannot  contract  with  each  other  in  any 
larger  sense  than  they  could  formerij  in  equity.  Th«-ir  contracts,  how- 
ever, when  valid  may  be  eitforoed  at  taw.  Jenne  ▼.  Marlie,  Mich.  vi.  306; 
37  Mich.  319. 

1 6.  Qmtraet  by  Wife.  Where  a  wTfe  is  living  with  her  husband,  and, 
in  the  ordinary  arrangements  of  the  household,  she  employs  persons  or 
gives  orders  for  the  benefit  of  the  household,  it  is  presumed  that  she  has 
the  anthority  of  her  husband  for  so  doing.  FfynH  ▼.  Messenger,  Minn, 
xii.  625 :  28  Minn.  208. 

17.  Creditor's  Bill — Monev  advanced  by  Smband.  The  proportion 
of  money  advanced  by  an  insolvent  husband  to  h's  wife  to  purchase  land 
must  be  deducted  from  the  proceeds  of  the  sale  ordered  to  pay  his  cred- 
itors before  she  can  receive  anything.  SAaffkr  v.  Fithian,  Ohio,  ii.  78 ; 
26  Ohio  St.  282. 

18.  Deed —  To  Husband —  Validity  —  Eqvity.  A  deed  from  a  wife 
to  her  husband,  directly,  is  void  at  kw,  and  it  vdll  not  be  enforoed  in 
equity.     Kearns  v.  Brooks,  111.  iv.  92;  86  III.  647. 

19.  Ibid. —  7b  Wife  —  Equity,  A  deed  from  a  hus1»and  directly  to 
the  wife,  conveying  the  whole  of  his  property,  real  and  personal,  will  not 
be  upheld  in  equity  where  the  wife  is  shown  to  be  unworthy  of  the  inter- 
ference of  the  court,  or  where  the  provision  for  her  is  extravagant  and 
exhaostive  of  the  husband's  estate.  WarWok  r.  Wkite,  N.  C.  xiv.  531 ; 
86  N.  C.  139. 

20.  Action  for  Enticing  Wife  —  Her  Jndij^fhrence.  A  husband  cannot 
sue  for  the  enticement  of  his  wife  when  she  has  gone  away  with  the  de- 
fendant because  of  her  indifference  to  him.  Perry  v.  LoMJoy,  Midi.  xv. 
211 :  49  Mich.  529. 

21.  Funeral  Expenses —  Contracts  of  Step-son.  The  husband  is  liable 
for  the  funeral  expenses  of  his  wife ;  that  an  adult  son  by  a  former  hus- 
band assisted  in  the  direction  of  the  burial,  and  in  the  hmband's  (H-esenoe 
gave  orders  to  the  undertaker,  though  she  left  him  her  property,  will  not 
relieve  him.     Sears  v.  Oidday,  Mich.  ix.  179  ;  41  Mich.  5i90. 

22.  Husband's  Authority  to  act  for  Wife  —  Acqwesoenee.  Where  a 
husband  receives  money  due  his  wife  in  the  ordinary  transactions  of  busi- 
ness, with  her  knowledge,  and  she  expresses  no  dissent,  she  will  be  esi- 
topped  from  setting  up  as  against  the  debtor  that  she  had  given  bo  ex- 
press authority  to  her  husband  to  act  for  her.  Earley  t.  Ro^  Penn.  x. 
614;  95  Penn.  St.  58. 

23.  Joint  Note — Survivorship — Rebuttal.  The  presamptioB  of  the 
interest  of  a  wife  in  a  promissory  note  made  to  a  husband  and  wife 
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jtnntly,  by  wmy  of  sarviTonhip,  ii  rebutted  by  any  definite  act  ol  disposal 
by  the  fauaband,  by  will,  or  otiwrwiae.  Pih  t.  Pih,  Tenn.  zi.  787  ;  6 
Lea,  £08. 

24.  Joint  Tenancy —  Ecuement.  A  bosband  cannot  create  an  easement 
ia  land  of  wbich  be  and  his  wife  are  joint  tenants,  or  make  a  contract 
whicb  will  bind  the  land  as  against  his  interest  or  his  grantees.  R.  R, 
Ok  v.  Biggt,  Mass.  ziiL  ^b% ;  182  Mass.  24. 

25.  Action  for  Lou  of  Hutband't  Society.  An  action  will  lie  l^  s 
wife  for  the  loss  of  the  society  and  companioDship  of  her  hosband, 
against  one  who  maliciously  induces  ber  hosband  to  abandon  l)er,  or  to 
send  her  away.     Wettlake  v.  WetdaJu,  Ohio,  ix.  17 ;  84  Ohio  Su  621. 

26.  Neceuary  Support — Alimony  —  Suit  pending.  After  the  aOow* 
anoe  of  aKmony,  peading  the  suit  tlra  husband  will  not  be  liable  for  neo- 
eaeary  snpplies  for  the  support  of  the  wile.  Catlin  ▼.  Martin,  N.  Y.  iii. 
698:  69  k  Y.  893.     iTons  v.  GVfaim,  Ohio,  viL  89 ;  82  Ohio  St.  88. 

27.  Vfid.  —  Attorney'*  Fees  —  Action  for  Jmauk.  An  attorney  at 
law  cannot  recover  from  a  hosband  his  fees  for  prosecoting  bim  for  an 
assault  and  battery  on  Ws  wife,  apon  her  employment,  on  the  ground  that 
this  service  was  necessary  to  heri  OonatU  v.  Bumham,  Mass.  ziv.  785 ; 
188  Mass.  504. 

28.  Aid.  — ln$aiu  Wife —  Ahandonmcni.  An  action  will  lie  against 
the  husband's  estate  fur  Ae  support  of  an  insane  wife  by  the  ooanty 
authorities.  Her  abandonment  of  him  cannot  be  set  up.  GooddU  v. 
Lamrenee,  N.  Y.  xiv.  668. 

39.  Ibid.  —  Validity  of  Marriage  —  Support.  Where  a  man  discovers, 
shortly  after  his  marriage,  that  his  wife  is  insane,  and  for  that  canse  was 
unable  to  enter  into  the  marriage  contract,  and  he  continues  to  cohabit 
with  her,  he  is  liable  for  her  support.  Gerhold  v.  Wy$$,  Neb.  xv.  116; 
18  Neb.  90. 

80.  Jbid.  — Money  adoaneed  to  Deserted  Wife.  The  husband  is  liable 
in  equity  for  money  advanced  to  his  deserted  wife  for  her  necessary  sop* 
port.  JCenyon  v.  Farrit,  Conn.  xL  565.  See  Pierpont  v.  Wilton,  Conn. 
XV.  647 ;  49  Coon.  45a 

81.  Ibid.  — Sale  by  Wife  — Buihand'a  Enjbreed  Ahtenet.  Where  a 
husband,  in  bis  enforced  absence,  fails,  wilfully,  to  furnish  the  means  for 
his  wife's  support,  she  may  sell  his  property  to  a  sufficient  amount  for 
her  necessary  support.     Ahem  v.  Batieriy,  Conn.  L  292 ;  42  Conn.  546. 

82.  Hid'—S^MMration  —  AUoteance.  If  husband  and  wife  separate 
by  nrataal  agreement,  and  she  covenants,  for  an  amount  to  be  paid  by 
him,  not  to  purchase  on  his  credit,  he  is  not  necessarily  liable  for  her  neo> 
essaries  be<»ase  the  som  pud  by  him  was  not  adequate  to  ber  wants. 
Alley  T.  Winn,  Mass.  zv.  238  ;   134  Mass.  77. 

88.  3id.  —  Suitable  SuppKet — Social  Position.  Recovery  can  be 
had  for  goods  fornished  to  a  wife,  which  were  suitable  and  reasonably 
■eoeasary  to  her  sodal  position.     Gordon  v.  CaUweB,  Penn.  xvii.  62. 

84.  Ibid.  —  Money  fttmitked.  Where  the  hnsband's  defence  is  that  be 
hat  fumiahed  his  wife  with  funds  sufficient  for  household  and  family  neo. 
essaries,  the  test  of  what  is  a  necessary  expense  will  include  the  question 
o(  proper  social  demands.     Ibid. 

85.  Ibid.  —  Wife  tupplied —  Forbidden  to  wh  Credit  —  Jfotiee.  Where 
tlie  kiulHuid  supplies  his  wife  with  money  for  her  necessary  support,  and 
forbids  her  to  nso  his  credit,  a  tradesman  cannot  recover  from  him  for  ttt^ 
tides  of  necessity,  though  he  was  not  informed  of  the  hnsband's  actions. 
Dibenkam  v.  MeOom,  H.  of  L.  xL  447 ;  48  L.  T.  R.  N.  S.  678.  See 
CfciBpeWr.  Nunn,  Q.  B.  (Ir.)  viiL  704;  41  I*  T.  R.  N.  S.  287. 

86.  Poitmuptial  Agreement.  A  post-nuptial  agreement  between  hn»- 
band  and  wife,  if  founded  on  a  proj^sr  consideration  and  free  from  fraud 
or  undue  inttueuce,  will  be  sustained  in  equity.  BurVtotder't  Appeal^ 
Penn.  xviL  504. 
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87.  Ibid.  —  Family  Con^ftromite.  A  family  compromise,  made  io  good 
faith  and  with  fall  disclosure,  is  favored  in  eqnity,  and  may  be  sustained 
upon  a  consideration  which  would  have  been  unsatufactory  between  stnia- 
gers.    Ibid. 

88.  Ibid.  —  Busband's  Creditors.  The  husband's  interest  in  a  post- 
nuptial contract  cannot  be  so  disposed  of  to  his  benefit  that  his  creditors 
cannot  reach  it.  Learmoulh  v.  MiUer,  H.  of  L.  L  53 ;  2  Scotch  &  Di- 
vorce App.  438. 

39.  Ibid.  —  Rights  renounced.  A  post-nuptial  agreement  between  hus- 
band and  wife,  by  which  they  agree  mutually  to  renounce  all  right  of 
property  arising  by  reason  of  the  marriage,  is  void.  Newby  v.  Cbz,  Ky. 
XV.  623. 

40.  Property  acquired  by  Wife—  On  Credit.  A  married  woman,  hav- 
ing no  separate  estate,  cannot  acquire  property  on  her  personal  credit  as 
against  her  husband's  creditors.  Mutual  Aid  Soe.  v.  Grove,  Fenn.  viL 
164;  6  W.  N.  C.  No.  23. 

41.  Right  to  attend  Wife's  Funeral.  An  action  for  damages  will  not 
lie  by  the  husband  for  a  refusal  to  permit  him  to  attend  his  wife's  funeraL 
Neilson  v.  Brown,  R.  I.  xv.  26 ;   18  R.  I.  651. 

42.  Separate  Support.  Where  the  diiiiculties  between  the  parUes  are 
not  serious,  the  bill  will  be  dismissed,  especially  if  there  are  young  chil- 
dren for  whom  they  ought  to  provide  a  home.  Davidson  v.  Davidton, 
Mich.  xiii.  177;   47  Mich.  151. 

43.  Rid.  —  Suit  for  Divorce.  A  wife  cannot  sue  for  a  separate  main- 
tenance after  leaving  her  husband  and  suing  for  divorce  on  the  ground  of 
adultery,  on  his  refusal  to  receive  her  back,  unless  she  retracted  the 
charges  of  infidelity,  and  expressed  a  desire  to  return  in  good  faith.  Jen- 
kins  V.  Jmkins,  111.  xiv.  684;  104  111.  134. 

44.  Torts  of  Wife  —  Married  Woman's  Act  The  Married  Woman's 
Act  does  not  relieve  the  husband  from  his  common  law  Itahiliry  for  her 
torts  during  coverture.  Fowler  v.  Chichester,  Ohio,  i.  804;  26  Ohio 
St.  9. 

45.  Wife  as  Creditor  of  Husband^ s  Estate — Evidence.  A  wife's  right 
as  a  creditor  of  her  husband  must  be  clearly  proved.  HamiWs  Appeal, 
Penn.  viL  781 ;  88  Fenn.  St.  863. 

XMMJGRATION. 

Act  of  AuguO.  8,  1882 —  Constitutional  Law.  The  Act  of  Congress 
of  August  8, 1882,  entitled  "  An  act  to  regulate  immigration,"  is  constitu- 
tional and  not  in  violation  of  any  treaty  provision.  If  in  conflict  with 
prior  treaties  the  act  supersedes  them.  Edye  v.  Robertson,  U.  S.  C.  C. 
xvi.  546. 

IMPRISONMENT  FOB  DEBT. 

1.  Statute  abolishing  R.  The  Act  of  1842,  abolishing  imprisonment 
for  debt,  applies  only  in  cases  arising  ex  contractu,  and  not  in  cases  ex 
delicto.  Church's  Appeal,  Penn.  xvi.  288.  Pierce's  Appeal,  Penn.  xvL 
407. 

2.  Contempt  —  Alimony  unpaid.  The  enforcement  of  a  decree  for 
alimony,  the  payment  of  which  is  not  made  after  due  and  proper  orders, 
by  attachment  and  imprisonment,  as  for  a  contempt,  is  not  imprisonment 
for  debt.     Strmt  v.  Strait,  Dist.  of  Col.  ix.  109. 

8.  Ibid.  —  Of  Attorney  at  Law  —  Collecting  Money.  The  imprison- 
ment of.  a  faithless  attorney  for  contempt,  committed  by  failing  to  respond 
to  his  client  on  a  rule  absolute  for  the  payment  to  bis  client  of  money 
which  he  has  collected  and  not  paid  over,  is  not  imprisonment  for  debt, 
and  is  not  prohibited  by  the  Constitution.  Smith  v.  McLendon,  Gra.  vL 
139  ;  59  Ga.  523. 


Digitized  byLjOOQlC 


IMPRISONMENT  FOR  DEBT— INFANCY.  471 

4.  Bastardy  Act  —  Impritontiunt  of  Putative  Father.  A  proceeding 
nnder  the  Bastardy  Act  is  properly  a  police  regulation,  and  the  sum 
which  the  putative  father  is  required  to  pay  for  the  support  of  the  diild 
is  not  a  "  debt "  in  the  seuse  used  in  the  Clonstitutiou  which  forbids  im- 
prisonment for  debt.     Ex  parte  CttttreU,  Neb.  xiv.  465;  13  Neb.  198. 

5.  Oonvernon.  Imprigonment  ander  bail  process  issued  in  an  action 
of  trover  is  not  in  violation  of  the  provision  of  the  Constitution  of  1868, 
which  declares  that  "  there  shall  be  no  imprisonment  for  debt."  HarrU 
V.  Bridges,  Ga.  iii.  40 ;  57  Ga.  407. 

6.  Oostt.  Where  a  party  is  liable  to  arrest  to  enforce  the  payment 
by  him  of  money  or  the  performance  of  a  specific  thing,  he  is  also  liable 
to  arrest  for  non-payment  of  the  costs  taxed  against  him  in  the  judg- 
ment or  decree.     Church's  Appeal,  Penn.  xvi.  288. 

7.  Cheating  Innkeeper — Arrest  of  Guest.  A  statute  which  imposes  the 
penalty  of  imprisonment  for  putting  up  at  a  hotel  as  a  guest  with  intent 
to  cheat  and  defraud  the  innkeeper  is  not  unconstitutional  as  an  attempt 
to  imprison  for  debt.     State  v.  Benson,  xiii.  Minn.  276 ;  28  Minn.  428. 

8.  Decree  between  Partners.  Where  a  decree  has  been  made  in  a  case 
of  account  on  dissolution  of  partuership  that  one  partner  shall  pay  to  the 
other  a  certain  sum  and  pay  costs  of  the  case,  the  payment  of  the  costs 
cannot  be  enforced  by  attachment  of  the  person ;  such  a  case  does  not 
&11  within  the  exception  in  the  statute  which  permits  imprisonment  in 
proceedings  as  for  contempt  to  enforce  civil  remedies.  Pierce's  Appeal, 
Penn.  xvi.  407. 

9.  Master's  and  Examiner's  Fees.  Master's  and  examiner's  fees  stand 
on  no  different  basis,  in  this  respect,  than  other  costs.     Ibid. 

INFANCY. 

1.  Appearance  and  Defence  by  Natural  Guardian.  An  in&nt  is  not 
legally  capable  of  appearing  and  defending,  nor  of  appointing  an  attorney 
to  appear  and  defend  for  him  ;  but  appearance  and  defence  by  bis  father 
and  natural  guardian  are  sufficient.  FuUer  v.  Smith,  V t.  v.  666 ;  49  Vt 
253. 

2.  Assault  and  Battery  —  Consequential  Injury.  A  minor  is  liable  in 
damages  for  an  assault  and  l)attery  wilfully  committed,  and  for  conse- 
quences which  naturally  result  from  the  injury.  Peterson  v.  Haffntr, 
Ind.  V.  498;  59  Ind.  130. 

8.  Ibid.  —  A<i  done  in  Sport.  That  the  wrongful  act  was  done  in 
sport  does  not  relieve  the  mmor  from  liability.    Ibid. 

4.  Assignment  —  How  avoided.  An  infant's  assignment  is  voidable, 
not  void,  and  can  only  be  avoided  by  the  infant  or  some  one  in  his  right 
Soperv.  Frey,  Mich.  vL  147;  87  Midi.  236. 

5.  Chattel  Mortgage  —  Delivery.  A  chattel  mortgage  made  during  in- 
&ncy  may  be  avoided ;  and  if  the  property  is  taken  without  his  consent, 
upon  disaffirmance,  it  may  be  recovered,  without  returning  the  loan.  JiSl- 
ler  V.  Smith,  Minn.  viii.  722 ;  26  Minn.  248. 

6.  Contract  —  Executed  Contract  —  Action  —  Tender.  In  suing  upon 
an  executed  contract  after  maturity,  the  minor  must  tender  what  was  re- 
ceived, or  offer  to  produce  or  pay,  unless  he  used  or  consumed  it  during 
infancy.  Eureka  Co.  v.  Edwards,  Ala.  xiv.  427.  Burgett  t.  Barride, 
Kan.  xii.  481 ;  25  Kan.  526.  See  Bedinger  v.  Wharton,  Va.  iL  672  ;  27 
Gratt  857. 

7.  Ibid.  —  For  Service — Fraud — Advantage.  An  infant  is  bound 
by  his  executed  contract  of  service,  if  it  was  reasonable  under  all  the  dr- 
cuustances,  or  not  so  unreasonable  as  to  evince  fraud  or  undue  advao- 
tage.     Spicer  v.  Earl,  Mich.  viii.  466;  41  Mich.  191. 

8.  Ibid.  —  Executory  Contract  —  Disaffirmance  —  Action  —  Tender. 
After  disaffirmance  of  an  executory  contract  made  during  minority,  in- 
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fancy  vaaj  be  pleaded,  and  no  tender  of  aojtbine  received  need  be  made. 
Eureka  Co.  v.  Hdwards,  Ala.  ziv.  427.  See  Green  r.  Green,  N.  Y.  iv. 
199 ;  69  N.  Y.  553. 

9.  Aid. —  Ratification.  An  infant  will  not  be  bound  by  an  executory 
contract  unless  he  ratifies  it  after  his  majority.  SeranUm  v.  Stewart,  lud. 
i.  438;  52Ind.  68. 

10.  Ibid.  —  For  InfanCt  Benefit.  An  infant  is  not  liable  on  a  contract 
made  for  bis  benefit.     DiSon  v.  Bowlet,  Mo.  xvi.  305. 

1 1.  Jbid.  —  Necessary  Supplies,  A  contract  of  an  infant  can  be  sus- 
tained only  for  necessary  supplies,  and  their  necessity  must  be  proved. 
Wood  V.  Losey,  Mich.  xvi.  114.     Barnes  v.  Barnes,  Conn.  xvii.  743. 

12.  Slid.  —  OUigalion  of  Other  Party .^  Those  who  contract  with  a 
minor  are  bound  by  the  contract,  notwithstanding!  it  is  voidable  by  him  ; 
his  disability  is  a  personal  privilege.  Harris  v.  Musarove,  Tex.  xvi. 
187. 

13.  JbiiL  —  Salification  —  Ignwrance  of  Rights.  A  promise  to  perform 
a  contract  after  maturity  ratifies  a  minor's  contract,  though  he  did  not 
know  he  was  not  bound  thereby.     Anderson  v.  Soward,  Ohio,  xvii.  280. 

1 4.  Ibid.  —  Repudiation  —  Possession  of  Property,  An  infant  may 
repudiate  his  contract  of  sale,  and  may  lawfully  repossess  himself  of  the 
property  sold.    Viz  v.  Commonwealth,  Ky.  xiL  270. 

15.  Conversion.  An  infant  is  liable  in  conversion  for  the  appropria* 
tion  to  his  own  use  of  a  horse  and  wagon  hired  by  him.  Freeman  t.  Bo- 
land,  R.  I.  xvi.  125. 

16.  Debt — Mere  Acknowledgment.  There  must  be  an  express  prom- 
ise to  pay  money  owed  by  an  infant ;  tlie  mere  acknowledgment  of  the 
debt  is  not  suflScient.  Tobey  v.  Wood,  Mass.  iv.  53.  Catlin  v.  Baddox, 
Conn.  xvL  205.  See  Afaceord  v.  Osbume,  C.  P.  Div.  ii.  548 ;  1  C.  P. 
Div.  568. 

17.  Deceit  —  Articles  not  Necesibries.  The  defence  of  infancy  may  be 
set  up  to  an  action  for  deceit  where  the  purchases  were  not  necessary  for 
the  minor's  support.  Doran  v.  Smith,  Vt,  446;  49  Vt.  353.  Conrady. 
Lane,  Minn.  ix.  647 ;  26  Minn.  389. 

18.  Deed  —  Disaffirmance.  A  minor's  deed  of  land  must  be  disaf- 
firmed within  a  reasonable  time  after  majority  or  he  will  be  bound  by  it. 
Goodnow  V.  Empire  Lumber  Co.  Minn.  xviL  533.  Scranton  v.  Stewart, 
Ind.  i.  438 :  52  Ind.  68. 

19.  Ibid.  —  Statute  of  Limitations.  An  infant  can  disaffirm  a  deed  of 
land  at  any  time  after  majority,  and  before  the  limitation  for  the  recov- 
ery of  the  land  has  run.  Sims  v.  Everhardt,  S.  C.  U.  S.  x.  713;  102 
U.  S.  300.     See  Green  v.  Green,  N.  Y.  iv.  199 ;  69  N.  Y.  553. 

20.  Ibid.  —  Ratification  and  Acoidanee,  The  election  to  ratify  or 
avoid  a  deed  of  land  must  be  made  manifest  by  some  positive  and  clear 
act  intended  for  that  purpose.  Davis  v.  Dudley,  Me.  x.  204 ;  70  Maine^ 
286. 

21.  Ibid. —  Voidability.  A  minor's  deed  of  land,  which  may  be  bene> 
ficial  to  the  minor,  is  not  void,  but  voidable  at  his  election.     Ibid. 

22.  Educating  Orphan  —  Return  and  Expenses,  The  esbite  of  an 
in&nt  orphan  who  had  been  reared  and  educated  until  she  was  fit  to  sup- 
p<Ht  herself,  and  who  then  went  elsewhere  to  work,  and  afterwards  re- 
tamed  because  of  sickness,  and  died,  is  liable  for  her  medical  and  funeral 
expenses.     Schaedel  v.  Reibolt,  N.  J.  xii.  732. 

23.  Election  —  Money  invested  in  Land,  with  Rents  —  Money  with 
Interest.  A  minor,  at  age,  may  elect  to  take  land  bought  with  his  money, 
with  the  rents,  or  the  money  with  interest.  And  this  election  may  be 
taken  for  him  during  his  minority,  under  the  sanction  of  the  chancery 
court.     Snodgrau  v.  Parks,  Ala.  xiii.  549. 

24.  Frauds,  Statute  of —  Quantum  MeruiL    An  infant  canaoi  rescind 
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a  Tflrbal  eontmct  for  bis  lernoea,  made  hj  faia  fatbor,  and  not  to  be  pen^ 
formed  within  a  year,  aud  recover  on  ^quantum  meruit.  Abbott  v.  Imtkip, 
Ohio,  iii.  105 ;  29  Ohio  St.  59. 

25.  Judgnunt  —  Validity.  A  iu(%ment  taken  against  an  infant  de- 
fendant may  be  set  acide  at  any  tine  when  it  appears  that  there  was  no 
service  of  process  upon  him  and  no  guardian  ad  Mem  appointed  to  pat>teot 
his  rights.     Larking  v.  BuUard,  N.  C.  xvii.  19. 

26.  Judieiat  Sale  —  OonJirmaH<m.  The  sale  of  infant's  land  will  not 
be  confirmed  unless  it  is  to  his  interest  that  it  be  done.  Jiie/Uert  v.  £blin, 
Tena.  iv.  685. 

27.  Jurisdiction  ^Person  or  Properly  —  £endence —  Domicil —  In- 
fant brought  in  by  Straloffem.  Besidenoe  of  an  infant  will  give  jurisdic- 
tion over  him  and  bis  estate ;  domicil  is  not  essential  thereto ;  bat  bring- 
ing an  infant  in  by  stratagem  will  not  secure  jurisdiction.  In  re  Hubbard, 
HyTatitM,  N.  Y.  X.  816. 

28.  Change  in  Investment*  under  Marriage  Settlement.  A  wife  who  is 
a  minor  oan  consent,  with  the  approval  of  her  bnsband,  to  a  change  in 
the  investments  made  under  tlie  marriage  setdement,  where  that  author- 
izes a  change  "  with  her  consent,  and  that  of  her  husband."  lie  OardrMe' 
rr««tt,  Chan.  Div.  vL  416;  38  L.  T.  R.  N.  S.  778. 

29.  Married  Woman  —  Oontract  —  Silence  —  Consent.  The  mere 
•Hence  of  an  infant  wife  will  not  operate  as  an  acquiescence.  Sitns  v. 
Bverhardt,  8.  C.  U.  S.  x.  718 ;  102  U.  S.  SOOi 

30.  Ibid. — Deed  for  Land  —  Payments  after  Mogority.  A  married 
woman  ?rill  be  bonnd  by  her  deed  for  land  made  whilst  an  infant  when 
she  has  permitted  money  to  be  paid  on  notes  given  for  the  purchase- 
money  after  her  majority.    iSenHiAm  t.  Stewart,  Ind.  L  438 ;  52  Ind.  68. 

81.  Partnership — Juwidanee  —  Beoovery.  A  contract  of  an  infant 
for  a  partnership  is  voidable,  and  he  may  recover  the  money  paid  thereon. 
Sparman  ▼.  Keim,  M.  Y.  zL  272  $  SS  N.  Y.  345. 

32.  Promise  to  Marry.  A  minor  u  not  hound  on  his  promise  to 
marry.  Fraet  v.  Voughl,  Mich.  viL  210 ;  87  Mich.  65.  Leichtweiss  v. 
Treskow,  N.  Y.  z.  610;  21  Hun,  487. 

83.  Ibid.  —  Ratification  —  Stctatte.  Under  a  statute  declaring  tbat 
"  no  action  shall  be  brought  to  charge  any  person  upon  any  ratifieatka> 
made  after  full  age  upon  any  promise  or  contract  made  during  infancy  " 
a  promise  to  mari-y  cannot  be  ratiAed.  Coxhead  v.  MuOis,  Ot.  of  Ap- 
peal, vii.  286;  1  C.  P.  IMv.  489. 

84.  Ibid.  —  Amatory  Oonduat  t^ier  Majority  —  Kete  Promise.  The 
amatory  «oRduot  of  a  miitor,  wbo  had  engaged  himself  to  marry  doring 
infancy,  after  attaining  majority  is  only  a  ratification  of  the  previous 
promise,  it  is  not  a  new  promise.     Ibi€L 

85.  Promissory  Note.  The  making  of  a  promissory  note  by  a  minor 
is  voidable,  not  void.     Bank's  Appetd,  Penn.  iz.  687. 

86.  Claim  of  Surety  —  Commitment.  An  infant  is  bound  to  his 
surety,  where,  unless  the  bond  bad  been  given,  he  would  have  been  eon>- 
■dtted  until  legally  dtsdiarged.  Fagin  v.  Gogifin.  R.  I.  ix.  857  ;  12  R.  I. 
897.     See  Dial  v.  Wood,  Tenn.  vi.  155;  9  Heisk.  296. 

87.  Tort.  An  infant  is  liable  for  his  torts ;  his  property  may  be  taken 
in  execution  to  satisfy  a  fine  and  costs  in  a  criminal  prosecution.  Diei 
T.  Wood,  Tenn.  vi.  155 ;  9  Hmsk.  296. 

iNJUNcyriONS. 

1.  Where  not  Proper  Relief.  An  injunction  will  not  be  granted  where 
snch  ralief  is  dispropordonate  to  the  injury.  HaU  ▼.  Rood,  Mich.  vii. 
484;  30  Mich.  46. 

8.  Action— ^Defence.  An  action  at  law  will  not  be  enjoined  upon 
iMiHiiis  wlneh  are  avaikUe  as  a  dafenoe  tbereto.    Dmel  v.  Befney,  U. 


Digitized  byLjOOQlC 


474  INJUNCTIONS. 

S.  C.  C.  zvi.  88.  Pojfton  ▼.  Lanuon,  Maas.  zvi.  800.  A^ttm  v.  Joma, 
Neh.  xvi.  307.  Darling  t.  Baitimore,  Md.  vii.  500 ;  51  Md.  1.  See  ^p- 
gar  v.  Chrittopkert,  U.  S.  C.  C.  xiii.  620. 

3.  IHd.  —  CoiuoUdalion  of  Aetiont  —  Expetwe  of  Separate  Adiotu. 
An  injunction  will  not  be  granted  where  the  object  is  to  obtain  a  oonsol- 
idation  of  actions,  or  to  save  the  expense  of  separate  actions.  Murphy 
V.  Wilmington,  Del.  x.  765. 

4.  Artisft  Contract  —  Refuted  to  Perform.  A  violation  bj  an  artist 
of  exceptional  merit  of  his  contract  to  perform  wUl  be  restrained.  A 
stipulated  penalty  for  refusal  will  not  avoid  the  manager's  right  to  the 
remedy.     Mc  CauU  v.  Braham,  U.  S.  C.  C.  xv.  485. 

5.  Void  Attaehment.  An  injunction  will  not  be  granted  to  restrain 
proceedings  under  a  void  attachment.  Fielding  v.  Lucat,  N.  Y.  x.  747 ; 
22  Hun. 

6.  Building  being  erected — Contingent  Injury  —  Pttblic  Benefit.  An 
injunction  will  not  be  granted  to  restrain  the  erection  of  a  building  in 
process  of  construction  (in  thb  case  a  plauing-mill  and  cotton-gin)  where 
the  anticipated  injury  is  contingent  and  possible  only,  or  the  public  ben- 
efit preponderates  over  the  private  inconvenience.  Doney  v.  AUtn,  N. 
C.  xui.  817  ;  85  N.  C.  358. 

7.  Burial-  Ground.  The  location  or  extension  of  a  township  burial- 
ground  by  a  board  of  health  will  be  enjoined,  if  the  proceeding  is  illegal, 
and  injurious  to  complainant.  Upjohn  v.  Board  of  Health,  Mich.  xiiL 
809 ;  46  Mich.  542. 

8.  Aid.  —  New  Burial-  Ground  —  Polluting  Well.  An  injunction 
will  not  be  granted  to  restrain  the  extension  of  a  burial-ground  on  a  bill 
alleging  that  complainant's  well  would  be  polluted  thereby,  when  it  is 
shown  that  the  well  was  near  his  barn-yard  and  defiled  therefrom.     Ibid. 

9.  Chattel  Mortgage  —  Pouettian  —  Sak.  A  mortgagee  of  chattels  in 
possession  cannot  restrain  their  sale  under  execution.  Lamothe  v.  Fink, 
U.  S.  C.  C.  ix.  168. 

10.  To  Open  Church  —  Oppoiition  to  Preacher.  An  injunction  will 
issue  to  compel  church  trustees  to  open  the  church  to  the  duly  ap- 
pointed preacher  and  the  congregation,  diough  the  appointment  was 
made  against  the  wish  of  the  majority  of  the  members.  Whiteear  \. 
Michenor,  N.  J.  xvi.  692. 

11.  Ceding  Cheek — Failure  of  Bank.  A  bank  crediting  a  che*^ 
deposited  with  the  understanding  that  it  may  be  drawn  against,  but  if  not 
paid  then  to  be  debited  to  the  account,  will  be  enjoined  upon  its  failure 
from  collecting  the  check.  Balbach  v.  IVeUtlyhuyten,  U.  S.  C.  C.  zv. 
518. 

12.  Collection  of  DisptUed  Claim.  An  injunctkm  should  not  be  per- 
mitted to  be  used  as  a  means  of  indirectly  enforcing  the  collection  of  a 
disputed  claim.     Mc  CauU  v.  Braham,  U.  S.  C.  C.  zv.  485. 

13.  Contempt — Disobedience  of  Injunction — Juritdiction.  When  a 
court  of  chancery  is  without  authority,  its  injunction  is  a  nullity,  and  it 
is  not  contempt  of  court  to  disregard  it.  Ex  parte  Wimber^,  Miss.  iz. 
347. 

14.  Rid. —  Officer$  of  Corporation.  Where  an  injunction  is  issued 
against  a  corporation,  the  officers,  who  neither  do  anything  in  violation  of 
it,  nor,  by  concealment  of  the  fact  that  it  has  been  issued,  conduce  to  such 
violation,  cannot  he  held  liable  for  a  breach  of  it.  Trimmer  v.  R.  R.  Co. 
N.  J.  zvi.  180. 

15.  Against  CorporatioH.  A  corporation  may  be  fined  for  violating 
an  injunction  of  a  court  2few  York  v.  Ferry  Co.  N.  Y.  L  181 ;  64  N.  lu 
622. 

16.  Cutting  Trees  —  Insaloency.  An  injunction  will  not  be  granted  to 
prevent  the  catting  and  carrying  away  of  trees^  onleas,  frtna  the  inaol- 
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vency  of  tbe  alleged  trespasser,  compensation  in  money  cannot  be  had. 
Dunkart  v.  Rineharl,  N.  C.  xvi.  248. 

17.  Dam.  An  injunctiou  will  be  grauted  to  restrain  making,  repair- 
ing, or  maintaining  a  dam  on  a  stream  to  ttie  damage  of  one  through 
whose  land  the  stream  runs.  Switzer  v.  McCuUough,  Ya.  xv.  157  ;  76 
Va.  777. 

18.  Damage$  —  Judgment — l$*ue  of  Writ.  A  surety  upon  an  injunc- 
tion bond  conditioned  for  the  payment  of  all  damages  and  costs  to  be 
awarded  against  complainant  and  in  favor  of  defendant,  upon  a  final  hear- 
ing of  the  cause,  is  not  liable  for  damages  sustained  in  consequence  of  the 
issuing  of  the  injunction  where  none  were  awarded  at  the  time  of  the 
trial  of  the  cause.     Deakin  v.  Stanton,  U.  Sk  C.  C.  xi.  41. 

19.  Damages —  Undertaking — Feet.  In  a  suit  upon  an  undertaking 
given  upon  the  issuance  of  an  injunction  order,  reasonable  and  necessary 
counsel  fees,  expended  in  obtaining;  a  dissolution  of  tbe  injunction,  are  al- 
lowable as  damages ;  but  fees  paid  in  obtaining  a  final  judgment  in  the 
action  are  not  proper  charges.  Porter  v.  Hopkins,  Gal.  xv.  429.  Ran. 
daUr.  Carpenter,  N.  Y.  xiiL  634;  88  N.  Y.  293. 

20.  Final  Decree — Suspending  Injunction.  After  a  final  decree  es- 
tablishing an  exclusive  right  and  awarding  an  injunction  to  protect  tbe 
right,  the  injunction  is  not  suspended  nnless  some  extraordinary  cause  is 
shown  to  exist  outside  the  rights,  of  the  parties  established  by  the  decree. 
Munson  v.  New  York,  U.  S.  C.  C.  xvii.  267. 

21.  Against  Directors  of  Corporation —  Oontraets  detrimental  to  One 
Company.  The  directors  of  railroads  who  bought  a  controlling  interest 
In  another  road,  and  then  made  contracts  for  tbe  benefit  of  the  former 
roads,  and  to  tbe  disadvantage  of  the  latter  road,  will  be  enjoined,  on  the 
suit  of  the  stockholders  of  the  latter  road,  from  carrying  out  such  con- 
tracU.     Pearson  v.  R.  R.  Co.  N.  H.  xvi.  468. 

22.  Discretion  —  Establishing  Right  at  Lata.  An  action  at  law  to  es- 
tablish a  right  is  no  longer  necessary  before  enjoining  an  act  in  violation 
of  that  right ;  the  writ  of  injunction  is  demandable  of  right  to  prevent  ii'^ 
reparable  injury,  interminable  litigation,  or  multiplicity  of  suits;  it  is  ex 
gratia  only  in  the  sense  that  it  rests  in  the  sound  discretion  of  the  court. 
Pennsylvania  Lead  Co.'s  Appeal,  Penn.  xi.  246 ;  96  Penn.  St.  116.  Haiw- 
ley  V.  Beardsley,  Ck>nn.  xi.  666. 

23.  Dissohtlion  —  Allegations  in  JKIL  An  injunction  will  not  be  dis- 
solved merely  because  the  complainant,  in  his  bill,  has  unintentionally 
misstated  some  of  the  facts  on  which  his  claim  to  relief  is  based,  such 
misstatements  not  affecting  the  merits.  IVome  v.  Warren  County,  N.  J. 
xii.  93 ;  6  Stew.  464. 

24.  Easement  —  Encroachment  on  Private  Alley.  Adding  three  inches 
to  a  building  which  had,  for  over  twenty  years,  encroached  six  inches  on 
a  private  alky,  the  right  of  way  not  being  materially  interfered  with,  will 
not  be  sufficient  ground  for  an  injunction.  EaU  v.  Rood,  Mich.  viL  484; 
40  Mich.  46. 

25.  Ibid.  —  Extension  of  ImpUed  Right.  An  attempt  to  extend  an 
easement  by  implication  will  be  enjoined.  Carty  v.  Shields,  Penn.  v. 
729. 

26.  Ejectment  —  Plaintiff  Trustee  for  Defendant.  An  action  in  eject- 
ment will  be  restrained  when  the  plaintiff  holds  the  legal  title  for  the 
equitable  owner  in  possession.  Apgar  v.  Christophers,  U.  S.  C.  C.  xiii. 
620. 

27.  Election  —  Action  pending.  An  injunction  will  not  be  granted 
where  there  is  a  pending  action  in  which  relief  can  be  bad.  Onmt  v. 
Moore,  N.  J.  xvii.  214.     See  Wilkinson  v.  Rewey,  Wis.  xvii.  765. 

28.  Eminent  Domain  —  Consent  —  Damages  —  Appraisement.  An 
attempt  to  take  permanent  possession  of  land  for  a  public  use,  witboot 
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Mwent  of  the  owner,  expreea  «r  implied,  *nd  irithbiit  payttient  or  tender 
of  damages  in  advance,  would,  if  ooasumtaated,  be  i)i  the  nature  of  an 
irreparable  injury,  to  prevent  which  an  injunction  will,  ordinarily,  be 
granted.     R.  R.  Oa.  v.  R.  R.  Co.  U.  S.  C  C.  xi.  6 ;  J  McCrary,  203. 

29.  Anticipated  Error  m  Court  of  GoneurretU  Juriidit^on.  An  in- 
jnnction  for  the  sole  purpose  of  preventing  anticipated  error  in  a  coart  of 
oononrrent  jurisdiotion  will  not  be  gmnMd.  Bank  v.  Wm/and,  Ohio,  t. 
185 ;  80  Ohio  St.  126. 

SO.  Aekeat  —  TVavgrte.  Where  the  grotmds  to  enjoin  proceedings 
in  escheat  can  be  made  avtdlable  apon  a  traverse,  the  writ  will  not  be 
granted.     Olmstead't  Appeal,  Penn.  vi  570 ;  26  Leg.  Int.  874. 

31.  Ettoppd  in  pais —  Varied  Trantaotiom.  When  an  estoppel  m 
pait  grows  o«t  of  trunsaetions  varied  in  their  diaracter  and  occurring  at 
intervals  through  a  long  period  of  time,  whidi  may  be  available  only  OB 
equitable  terms,  it  will  afford  a  foundation  for  eqnitable  intervention. 
Soei^yfor  Kttabliiking  Meaiufacturet  v.  R.  R.  Co.  N.  J.  x.  249. 

82.  Uhoontmomabh  Exaaion  for  Delay.  An  injunction  will  issne  to 
restrain  a  sale  of  land,  where  the  disputed  claim,  to  satisfy  which  the  sale 
is  made,  is  not  the  original  debt,  bat  a  sabseqnent  demand  created  as  the 
price  yd  indulgence  to  the  debtor  in  the  payment  of  such  original  debt. 
TiUery  v.  Wrenn,  N.  C.  xiv.  282. 

33.  Exdutive  Right  to  Sochibit.  An  exclusive  right  to  exhibit  and 
sell  specified  classes  of  goods  at  an  exhibition  by  one  renting  a  stall 
thert»n  will  be  protected  by  injunction.  AUman  t.  Royal  Aquarium  So- 
ciety, Vice  Chan.  Ct  iii.  80 ;  3  Chan.  Div.  228. 

84.  Ayaintt  Federal  Officen  —  Qmtraet.  The  federal  courts  will  not 
enjoin  a  federal  civil  otfioer  from  obeying  die  ootnmands  of  his  superior 
officer  mp<»  the  ground  that  such  obedience  is  a  violation  of  the  contract- 
ual rights  of  the  complainant  as  against  snch  officers  or  as  against  the 
United  States.     Brameh  v.  Booty  U.  8.  C.  C.  xv.  611 ;  4  Woods,  587. 

85.  JbicL  —  OJher —  Jntemal  Improvement.  Where  a  general  plan  of 
an  improvement  of  a  river  is  laid  before  Congress,  and  appropriations  are 
made  afterwards,  and  a  specific  contract  has  been  approved  by  the  secre- 
tary  of  war,  an  injunction  will  not  be  granted  to  prevent  the  completion 
of  the  work.     Steam  Totc-hoat  Line  v.  Ifewton,  U.  S.  0.  C.  ix.  238. 

36.  Gambling  —  Fair  Astoeiaiion.  An  injunction  suit  will  not  He  at 
tiM  suit  of  a  stockholder  in  a  fair  associaiioH  to  restrain  its  officers  from 
permitting,  for  a  pecuniary  reward,  sMnblers  to  come  upon  the  grounds 
to  play  their  games  and  to  induce  otners  to  do  bo,  when  it  is  not  made  to 
appear  that  the  complainant  or  the  association  has  suffered  thereby  a  pe- 
cuniary injury.      C(n>e  v.  Fair  Atso.  111.  xii.  393. 

37.  Preventing  Ifusband  from  Enttring  Wife't  House,  pending  Divorce 
Snit.  A  husband  will  be  restrained  from  enteiing  the  bouse  settled  upon 
bis  wife  and  occupied  by  her,  pending  her  suit  for  divorce  for  adultery 
aad  cruelty,  when  it  appears  that  he  desires  to  enter  for  his  own  con- 
venience, merely.     Symondt  v.  ffallett,  Ct.  of  Appeal,  xvii.  95. 

38.  Removing  Improvements  —  By  Defendant  in  Forcible  Entry  and 
Detainer.  The  defendant  in  forcible  entry  and  detainer  wilt  not  be  re- 
strained from  removing  improvements  made  on  the  land  in  view  of  a  prol^ 
able  judgment  against  him,  he  having  given  a  good  and  sufficient  bond 
not  to  commit  or  suffer  waste  to  be  committed.  Campbell  v.  Coonradt, 
Kan.  xiiL  525 ;  25  Kan.  67. 

39.  On  Information  and  Belief —  Fraud — In  First  Instance.  An  in- 
junction in  the  first  instance  cannot  be  granted  upon  frand  charged  upon 
information  and  belief.     Brooks  v.  O'Bora,  U.  S.  C  C  xH.  853. 

4().  Infringement  —  Preponderance  of  Damage.  Where  the  complaint 
was  that  the  defendant  was  about  to  use  in  a  reprint  of  a  foreign  work 
articles  copyrighted  and  paUiahed  separately  iu  tliiA  couatty,  and  it  ap- 
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pearad  tlwt  die  damage  to  tfae  defendant  from  the  iunanee  of  kb  bijimo* 
tioa  would  be  far  greater  thaa  that  which  oould  be  suffered  by  the  pkdn> 
tiff  through  the  refusal  thereof,  a  preliminary  injunetioa  reetrainiug  the 
defendant  from  the  use  of  said  articles,  was  refused.  Lodga  r.  Seriiugr  ; 
BUtdi  V.  Stoddart,  U.  S.  a  C.  ix.  137. 

40  a.  luuanee  <m  Sunday.  The  writ  may  issue  on  Smday,  in  a  case 
of  necessUy.     Latufabeer  r.  R.  R.  Oo.  ill.  1  Am.  L.  T.  B.  101. 

41.  Judgment,  £<]uity  may  enjoin  a  judgment  recovered  where  H  has 
either  concurrent  or  exclusiTe  jurisdiction.  Starr  r.  Slark,  Oregon,  viii. 
180;  7  Oregon,  .500. 

42.  Rid.  —  Fraud —  Mistake.  A  judgment,  domestic  or  foreign,  will 
be  enjoined  where  an  advantage  has  been  acquired  by  the  action,  by  ao- 
cident,  fraud,  or  mistake.  Stanton  v.  Smbry,  Conn,  viii  302;  46  Conn. 
65.  mU  V.  Baiftnyder,  Md.  vi.  334;  46  Hd.  65».  Clark  v.  EwiHg,  111. 
Ik.  404.  Sahhard  v.  Kennedy,  U.  S.  C  C.  z.  86.  In  rt  Trefo,  U.  S.  C. 
a  xii.  419.  (kommelin  v.  MeCmktyy  Ala.  ziL  469 ;  67  Ala.  642.  White 
v.  Grow,  a  C  D.  S.  xvii.  321. 

43.  ttid.  —  OoUutive  JudgmenU  by  Confiuion  —  Oreditort,  Where 
a  judgment  by  confession  is  obtained  by  collusion,  and  to  defraud  cred- 
itors, an  injunction  to  restrain  its  execution  is  the  prc^r  temedy.  Smith 
V.  Sckwed,  U.  S.  C.  C.  xi.  780. 

44.  3id.  —  Void  Judgm0nt  —  Juriadietion.  The  enforcement  of  a 
judgment  which  is  void  for  want  of  juriadiotioo,  the  defendant  neither 
haring  been  summoned,  nor  has  appeared,  will  be  restrained.  Mining 
and  Smebing  Ob,  v.  Finch,  CMo.  ziv.  649. 

45.  Ibid.  —  By  Part  Owner  of  Judgment.  A  part  owner  of  a  jodg. 
ment  can  enjoin  the  jodgment  debtor  from  paying  his  share  to  the  other 
owners.    SawHngi  v.  Soteie,  La.  xit.  528 ;  33  La.  An.  573. 

46.  Md.  —  Second  Trial  and  Judgment.  An  injunction  will  be  granted 
to  restrain  the  enforcement  of  an  execution  upon  a  judgment  entered  on 
a  first  trial  when  a  second  trial  was  granted  and  a  jadgment  recovered 
tkerein.  MiHer  v.  Longaere,  Ohio,  il.  48 ;  26  Ohb  8t.  290.  M,  R.  Co. 
▼.  Titue,  N.  J.  xiv.  329 ;  6  Stew.  897. 

47.  lUd,  —  Agednst  Tenant —  bUention  to  AppemL  A  tenaat,  defend- 
ant in  forcible  entry  and  detainer,  cannot  restrain  an  ezeootion  on  the 
grovad  that  he  intends  to  appeal.  Curd  ▼.  Farrar,  Iowa,  viiL  78 ;  47 
Iowa,  504. 

48.  Jurie^etion  —  Special  Tribunal  to'  try  Eleetion  Oontettt.  A 
special  tribunal  created  by  statute  to  detenaine  contested  deolions  is  ex- 
clusive ;  it  cannot  be  restrained  or  in  any  way  controlled  by  a  oonrt  of 
chancery.     Ex  parte  Wlmberhf,  Mks.  ix.  447. 

49.  Rid.  —  Conourrent  Juriidietion.  An  injunction  will  not  be 
granted  to  restrain  the  process  of  another  court  of  o<Hionrrent  jurisdio- 
tfon.     Bndter  ▼.  Lennon,  Wis.  vii.  768  ;  46  Wis.  299. 

50.  Laches  —  In  Aid  of  Legal  Right.  A  delay,  short  of  the  statutory 
limitation  of  a  concnrreut  remedy  at  law,  will  not  defeat  the  right  to  re- 
strain the  violation  of  a  trade-mark.  Fulheood  v.  FuBieood,  Chan.  Div. 
n.  S20:  26  Week.  Rep.  No.  22. 

51.  Legislative  Grant  —  Its  Constitutionality.  Where  the  legislature 
has  authoriced  the  formation  of  an  association,  the  grantees  cannot  be 
restrained  from  acting  therein,  unless  the  unconstitutionality  of  the  grant 
is  clearly  shown.     Moses  v.  MbUle,  Ala.  i.  377  ;  52  Ala.  198. 

52.  Libel  —  Injury  to  Property.  A  publication  will  not  be  restrained 
because  it  is  libellous,  or  tends  to  injure  complainant's  property.  I/am' 
mersmith  Skating  Sink  Co.  v.  DuUin  Skating  Rink  Oo.  Eq.  "Ser.  (Ir.) 
il.  192;  10  Eq.  Ser.  (Tr.)  289. 

58.  Delivery  of  Mail-Matter — PiMic  PoHcy.  Where  it  appeared  that 
letters  addressed  to  the  *' secretary  "  of  a  lottery  company  actually  be* 


Digitized  byLjOOQlC 


478  INJUNCTIONS. 

longed  to  the  company  and  related  to  its  basiness,  an  injanction  was  re- 
fused upon  the  ground  that  a  court  of  equity  could  not  be  required  to 
aid  in  the  promotion  of  schemes  which  were  contrary  to  public  policy. 
Commerford  v.  Thompgon,  U.  S.  C.  C.  ix.  536. 

54.  Malieiou*  Erection  —  Statute.  That  a  structure  wQl  screen  the 
builder's  premises  will  not  justify  its  malicious  erection.     Harbuon  y. 

White,  Gonu.  viii.  286 ;  46  Conn.  106.  See  Gallagher  t.  Dodge,  Conn, 
ziii.  461 ;  48  Conn.  387. 

55.  Municipal  Corporation —  Suing  it*  Own  Officer*  —  State.  An  in- 
junction will  not  issue  at  the  suit  of  a  city  against  its  own  officers,  the 
state  not  being  a  party  to  the  bill.  Philadelphia  v.  Cochran,  Penn.  iv. 
447 ;  4  W.  N.  C.  No.  14. 

56.  Jbid.  — Against  Ditburging  Officer  —  Illegal  Demand — Laches. 
An  injanction  will  be  granted  against  a  city  disbursing  officer  to  restrain 
him  from  paying  an  illegal  demand  on  the  corporation,  and  laches  is  not 
a  defence  to  the  suit.  Austin  y.  CoggeshaU,  R.  ].  viii.  602 ;  12  R.  I.  329. 
See  Pkuse  y.  Providence,  R.  L  vi.  766. 

57.  Ibid.  —  Closing  Street.  An  injanction  will  not  be  granted  to  re- 
strain a  municipal  corporation  from  closing  up  a  street  and  appropriating 

^  it  to  a  corporation  for  building  purposes,  when  the  complainant  shows  no 

greater  interest  therein  than  the  public.     Hessing  y.  Scott,  111.  xvii.  9. 

58.  Use  of  Fictitious  Name —  Professional  B^utation  of  Physician 
€mdSurgeon.  An  injunction  will  not  be  granted  to  restrain  a  person  who 
is  practising  in  the  treatment  of  disreputable  diseases  from  using  a  ficti- 
tious surname  at  the  suit  of  a  reputable  physician  and  surgeon  of  that 
name  who  practises  a  specialty.      OUn  y.  Bate,  111.  zL  190 ;  98  111.  53. 

59.  Uae  of  Name  in  Firm  —  Privilege  revoked.  An  injunction  will 
be  g^nted  to  enjoin  the  use  of  one's  name  in  a  firm  name,  after  the  priv- 
ilege to  use  it  withoDt  consideration  has  been  revoked.  Mattuf.  Co.  t. 
Manuf  Co.  U.  S.  C.  C.  ivii.  261. 

60.  Action  by  Non-Resident  — Equitable  Defence —  Suit  to  enforce.  A 
defendant  having  an  equitable  defence  to  the  action  of  a  non-resident 
plaintiff  in  a  federal  court  may  sue  in  equity  to  establish  his  defence,  and 
enjoin  temporarily  the  non-resident  in  his  action.  Ely  v.  Elliott,  U.  S. 
C.  C.  xiv.  513. 

61.  Nuisance —  Remedy  at  Common  Law.  The  exercise  of  chancery 
powers  to  enjoin  a  nuisance  is  not  prevented  because  there  is  a  remedy 
by  indictment  or  acUon,  unless  that  is  adequate.  Pennsylvania  Lead 
Oo.'s  Appeal,  Penn.  xi.  246 ;  96  Penn.  St.  1 16.  See  Weir  v.  Eirk,  Penn. 
1  Am.  L.  T.  R.  37. 

62.  Ibid.  —  Deposit  of  Garbage  —  License.  The  deposit  on  a  field  of 
ashes  and  refuse  which  creates  a  nuisance  may  be  restrained,  but  where 
the  depositors  are  not  occupiers  of  the  land  they  could  not  lawfully  be  or- 
dered to  abate  the  nuisance  by  covering  over  or  disinfecting  the  heap. 
Scarborough  v.  Sanitary  Union,  Exch.  Div.  ii.  702. 

63.  Ibid.  — Livery  Stable.  The  erection  of  a  livery  stable  will  not  be 
enjoined  where  the  fact  that  it  would  be  a  nuisance  is  denied  by  the  an- 
swer to  the  bill,  or  it  has  not  been  ascertained  by  appropriate  judicial 
inquiry  to  be  such.     Flint  v.  Russell,  U.  S.  C.  C.  vii.  265. 

64.  Ibid.  —  Structure  being  built  in  Navigable  River.  Unless  a  struc- 
ture, if  erected  in  a  navigable  river,  be  a  nuisance  per  se,  equity  will  not 
interpose  in  advance  of  its  erection  to  prevent  it.  St.  Louis  v.  Kntq>p, 
Stout  Sr  Co.  Company,  U.  S.  C.  C.  xL  697.  Se©  Batch  v.  Willamet 
Bridge  Co.  U.  S.  C.  C.  xi.  734. 

65.  Obstructions —  Temporarg  Obstruction  of  Street  Railway  Track — 
House-Mover.  A  house-mover  will  not  be  restrained  from  moving  a  house 
along  and  over  the  track  of  a  street  railway  company,  where  it  appears 
that  the  obstruction  will  exist  bat  for  a  few  days.  R.  R.  Co.  v.  Ander- 
son, HI.  XTiL  881. 
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66.  Ibid.  —  TlirecUened  Obstruetion  of  Street  Bailway  TVaek  —  JBbtue- 
Mover.  An  injanctioD  will  not  be  grauted  at  the  suit  of  a  street  railwaj 
company  to  restrain  a  house-moTer  from  any  futare  use  of  a  street  in 
which  its  railway  is,  to  prevent  the  obstruction  of  the  track.     Ibid. 

67.  Btid.  —  Ohttrucling  Towing-PcUh  —  Contervaion  —  Ttife.  ConseP' 
vators  of  a  towing-path  a^ng  a  river,  though  they  have  no  estate  or  ease- 
ment over  the  land,  can  by  injunction  prevent  any  use  of  the  path  which 
interferes  with  its  public  use  for  the  purposes  of  navigation.  Lea  Oon- 
tervancy  Board  v.  Button,  Ct  of  Appeal,  iz.  296. 

68.  Dnieaojvi  Ordinance.  The  enforcement  of  an  ill^al  ordinance 
will  be  restrained  in  an  extraordinary  case  only.  Torpedo  Co.  v.  Claren- 
don,  U.  S.  C.  C.  xvii.  294. 

69.  Patents  —  Bight  to  seO  Invention  —  Violation  of.  An  injunction 
will  be  granted  to  restrain  the  violation  of  the  right  to  sell  an  invention. 
Godfiard  V.  Wilde,  U.  S.  C.  C.  xvi.  617. 

70.  Ibid.  —  2b  ttte  /or  htfringemenl  —  Announcement  of  Violation, 
A  patentee  cannot  be  compelled  to  sue  for  infringement,  after  publishing 
a  statement  that  another  is  violating  his  patent.  Hammersmith  Skating 
Rink  Co.  v.  Dutiin  Skating  Rink  Co.  Eq,  Ser.  (Ir.)  ii.  192 ;  10  Eq.  Ser. 
(Jr.)  239. 

71.  Sale  of  Physician's  Practice.  An  injunction  will  be  granted  to 
restrain  a  physician  from  practising  in  a  certain  locality,  at  the  suit  of  a 
purchaser  of  his  practice  there.     Zimmerman  v.  Bever,  Mich.  xvii.  81. 

72.  On  Pleadings,  only — Threatened  Injury.  An  injunction  will  not 
be  granted  upon  the  allegations  of  the  pleadings,  alone,  of  threatened  in- 
jury.    McHenry  v.  Jewett,  Mass.  xiv.  696. 

73.  Preliminary  Injunction  —  Doubt  —  Injury.  A  preliminary  injunc- 
tion will  not  be  granted  where  the  right  of  the  plaintiff  is  not  clear,  and 
the  injury  greater  than  the  defendant's  will  be,  if  the  order  is  erroneously 
issued.  Lodge  ▼.  Scribner ;  Black  v.  Stoddard,  U.  S.  C.  C.  ix.  137. 
Sainey  v.  R.  R.  Co.  U.  S.  C.  C.  xvi.  85. 

74.  Promissory  Note  —  Consideration.  The  holder  of  a  promissory 
note  will  not  be  enjoined  from  disposing  of  it  on  the  ground  of  want  of 
consideration.     Anthony  v.  Valentine,  Mass.  xL  433. 

75.  Public  Injury — Damages.  A  court  of  equity  will  not  issue  an  in- 
junction where  it  will  cause  public  injury  without  benefiting  thS  plaintiff. 
BuUard  V.  Pittsburgh,  U.  S.  C.  C.  xiv.  326. 

76.  Specif  Performance  —  Breach.  An  injunction  will  be  awarded 
at  ancillary  to  a  bill  for  specific  performance  of  a  contract,  when  the 
plaintiff  makes  out  &  primd  facie  c^e  for  a  specific  performance,  and  the 
injury  apprehended  from  breaches  of  the  contract  is  of  a  nature  not  capa- 
ble of  adequate  compensation  in  damages  at  law.  Chambers  v.  Iron  Co. 
Abu  xi.  697. 

77.  Railroad  Track —  Owners  of  Property  not  abutting.  Any  dam- 
ages that  may  be  sustained  by  property  owners  in  a  city  by  reason  of  the 
construction  of  a  railroad  track  under  the  license  of  the  city  holding  the 
fee  of  the  street  must  be  sought  in  an  action  at  law.  Truesdale  v.  Grape 
Sugar  Co.  111.  zii.  525. 

78.  Ibid.  —  Use  of  Street  Railroad  Tracks  by  Rival  Stage  Company. 
An  injunction  will  be  granted  restraining  the  use  of  the  tracks  of  a  street 
pagsenger  railroad  by  a  rival  stage  company.  R.  R.  Co.  v.  Leighton,  N. 
T.  z.  149. 

79.  Injury  to  Real  Property.  An  injunction  will  not  be  granted  to 
restrain  city  authorities  from  removing  a  fence  and  storm  door  as  being 
in  the  street.     Smith  v.  Oconomowoe,  Wis.  x.  412  ;  49  Wis.  694. 

80.  Possession  of  Real  Property  —  Attorney  at  Law.  An  injunction 
to  prevent  plaintiff  from  being  disturbed  in  the  possession  of  a  certain 
house  by  the  defendant,  his  servants,  agents,  and  employees,  will  be  ef- 
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fectin  aguDst  the  lotter's  attorney,  who  put  other  persons  in  andar  a 
Bubsequeut  employment.     PUnizjf  v.  Wimpy,  Ga.  xii.  649  ;  €8  Ga.  180. 

8L  Beal  Covenant  violated,  Au  injuuctiuu  will  not  Vie  granted  to  re- 
strain the  violation  of  a  ooTenant  nuuiing  with  the  land,  by  which  an  ad- 
joining property  is  restricted  to  the  ooastruciion  of  dwelirngs.  Oolumbia 
ColUge  V.  Thatcher,  N.  Y.  xiiL  248 ;  87  N.  Y.  jlU. 

62.  Partial  BettraiiU  of  Trade  —  Name  —  TradeMark.  A  maker  ei 
a  compound  will  be  restrained  from  using  bis  nasfae,  or  the  trade-nwrk  of 
the  medicine,  in  the  sale  of  the  compound,  where  he  has  atM  the  right  to 
make  and  rend  it,  with  a  stipulaliou  for  the  exclusive  use  of  his  uame 
thereon,  and  the  trade-mark.     Brewer  v.  Lamar,  Ga.  ZTii.  201. 

83.  Biparian  Bight*.  Injunction  is  an  appropriate  remedy  to  prevent 
an  injury  to  riparian  rights.  Mmrill  y.  Water  Power  Co.  Minn.  ix.  50  ; 
2G  Minn.  222. 

84.  Ibid.  —  Oi^  Dock.  An  injunction  will  not  be  granted  to  restrain 
an  owner  of  the  upland  and  water  front  from  improving  his  property  by 
building  a  pier  to  the  injury  of  a  city  dock,  uuless  the  city  has  statutory 
power  to  support  its  claim  to  extend  the  street.  Brooldffm  v.  Ferry  Co. 
N.  Y.  liu.  844 ;  87  N.  Y.  204. 

85.  Sede  of  Stock.  An  injunction  will  be  granted  where  a  sale  of 
stook  threatened  will  cause  irreparable  injury.  Wiltiniou  r.  TUden,  U. 
S.  C.  C.  xiL  644. 

86.  Security  nhttittUed.  The  force  of  an  injunction  is  spent  when  the 
parties  to  it,  by  contract,  put  in  its  place  another  seearity.  Chmdter  v. 
Wright,  Fht.  vi.  427 ;  16  Fla. 

87.  Agaitut  Sheriff —  SaU  under  Eaxcvtion  —  OUdnuuU  of  Land.  A 
sheriff  will  not  be  enjoined  from  sellii^  lands  levied  on,  at  the  suit  of  one 
not  the  judgment  debtor,  where  no  special  ground  of  equity  is  set  up. 
Danoe*  v.  Taylor,  N.  J.  ziv.  153,  180 ;  8  Stew.  40. 

88.  Agaitut  State  Officers  —  Impairment  of  OliligatioH  of  Contr€$ett. 
The  officers  of  a  state  may  be  enjoined  from  acting  under  a  law  whick 
impairs  the  oUigation  of  a  contract  made  with  the  state.  Bancroft  v. 
Thayer,  U.  S.  C.  C.  viii.  39. 

89.  Bnd. —  Taxet  to  pay  BondM.  The  officer*  of  a  state  will  not  be 
enjoined  from  paying  out  any  moneys  raised  by  taxation,  on  the  ground 
that  these  had  been  specifically  pledged  to  the  payment  of  complain- 
ant's claims,  which  rested  upon  the  bonds  and  interest  coupons  of  the 
state.  Louiriana  ex  reL  Elliott  v.  Jumel  f  Miott  v.  Wiltx,  S.  C.  U.  S. 
XV.  449 ;  107  U.  S.  711.  See  S^f  t.  JettUtu,  U.  S.  C.  C.  1  Am.  L.  T. 
B.868. 

90.  Taxation  —  Unauthorized  Increased  Ateewment.  An  itijuootioa 
will  lie  to  restrain  the  payment  of  taxes  upon  the  increased  v^uation  of 
personal  property  made  by  unauthorized  parties.  Coolbaugh  v.  Huek, 
III.  vi.  234. 

91.  md.  —  Collection  of  Taxet.  To  enjoin  tbe  oollection  of  taxes, 
it  must  appear  that  the  enforcement  of  the  tax  irould  lead  to  a  multipli- 
city of  suits,  or  produce  irreparable  injury,  or,  if  the  property  be  real  es- 
tate, cast  a  cloud  upou  the  title ;  or  there  must  be  some  allegation  of 
fraud.  WelU  v.  Dayton,  Not.  ii.  492  ;  11  Nev.  161.  ilinium  v.  Smith, 
U.  S.  C.  C.  1  Am.  L.  T.  EL  607. 

92.  Rid.  —  IttegcU  Personal  Tax.  The  oollectioa  of  a  personal  tax 
will  not  be  restrained,  though  it  be  illegal.  Toungldood  v.  Sextim,  MicIl 
2  Am.  L.  T.  R.  538.     Stimson  v.  Wrigley,  N.  Y.  x.  782. 

93.  Telegraphie  Notice.  A  notiee  by  telegraph  of  the  granting  of  an 
injunctioD  is  sufficient  to  place  the  pturty  disregarding  the  notice  in  eo»- 
tempt,  provided  the  notice  comes  from  a  source  entitled  to  credit,  and  in- 
forms the  party  clearly  and  plainly  from  what  act  he  is  required  to  ab- 
stain.   B.  B.  Co.  V.  Johnson,  N.  J.  ziv.  595 ;  8  Stew.  422;. 
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94,"  Jnjwrimtt  Tradt  AdtietttHeMeMS.  A  thtde^man  will  be  restrained 
frotn  iBsunig  ati  advertisement  cottt)iimn|[  folse  statements  tending  to  in- 
jure a  riviJ  is  basisess.'  Tkorkj^i  Fcwi  Co.  t.  Mastam,  Cban.  Dir.  ix. 
161. 

95.  Jn  Trapatt.  An  iiijtraetion,  in  aid  of  an  action  of  trespass,  will 
be  granted  where  there  is  tbe  probability  of  irreparable  injury,  or  an  in- 
adequacy <d  pecuniary  oowpeiisation,  or  the  prevention  of  a  umlttplicity 
of  suits.     7%om  v.  Sweeney,  Nev.  v.  21 ;  12  Nev.  251. 

96.  Hid. — Reeurrence.  Tbe  writ  will  lie  to  restrain  continually  re- 
corring  trespasses  upon  real  property.     Tamer  v.  Stewart,  Mo.  xvH.  53. 

97.  Underfakiiig.  When  an  injunction  is  gt^nted,  whether  npon  an 
ex  parte  applicMimi  or  npon  an  order  to  show  cause,  an  undertaking 
must  be  given.     MaOracken  v.  Harris,  Cal.  ix.  274;  54  Ced.  81. 

98.  l^iditjf — '  In-egtUarities.  An  injunction  order  must  be  obeyed 
whilst  it  is  in  forces  It  is  not  void  thoagh  it  is  irregularJ  ^ew  York  v. 
Ferry  Co.  N.  Y.  i.  181 ;  64  N.  Y.  622. 

99.  Vendor's  Lien  —  Railway  Company  —  Before  Judgment.  An  in- 
junction will  not  be  granted  and  a  receiver  appointed  before  judgment,  in 
an  action  by  an  uiipaid  vendor' to  enforce  tbe  lien  upon  land-  taken  by  a 
railway  company,  though  the  liability  is  admitted.  Latimer  v.  R.  R.  Co. 
Ct.  of  Appeal,  vii.  254 ;  39  L.  T.  R.  N.  S.  46(». 

100.  VexcAiom  Litigation —  Orttmincd  Charge.  Courts  of  equity  have 
no  jurisdiction  to  prevent  "vexatious  litigation,"  where  it  is  of  a  crim- 
inal character.     AfMes  v.  Mobile,  Ala.  i.  377;  52  Ala;  198. 

101.  Water — Lease —  Use  in  Exeett.  Where  the  owner  of  a  water- 
power  leases  the  use  of  a  specific  quantity  of  water,  and  the  lessee  per- 
sistently uses  water  in  excess,  and  threatens  to  continue  such  use,  its  ex- 
tent being  oontingent  and  difficult  of  estimation,  an  injtraetion  will  be 
granted  to  prevent  tbe  use  of  sueh  excess.  Lavson  v.  Wooden-  Ware  Go. 
xvii.  Wis.  731. 

102.  Ibid.  —^  Water  Rates  —  Unreasonable  ReguktttoHs  of  Corporation. 
Where  tbe  refusal  to  furnish  water  from  the  city  watw-works  is  based 
on  a  regulation  which  is  unreasonable  and  oppressive,  an  injunction  will 
be  granted.    Dayton  v.  Quigley,  N.  J.  vi.  499;  29  N.  J.  Eq.  77. 

103.  Against  Wife  —  Husband  occupying  Property.  An  injunction 
Will  not  lie  against  a  wife  who  ow^s  property  occupiedby  her  husband  in 
his  m&rital  right  for  his  lawless  acts  in  the  management  of  the  property. 
Bennett  v.  Seligman,  Mich.  i.  130;  32  Mich.  500. 

INNKEBPEQEk. 

1.  What  is  an  Inn.  To  constitute  an  inn  there  mtisi;  be  some  provision 
for  the  essential  needs  of  a  traveller  upon  his  journey,  to  wit,  lodging  as 
well  as  food.     Lewis  v.  Hitchcock,  JJ.  S.  Dist.  Ct.  xiii.  299. 

2.  LiabiHty  to  Cfuest.  An  innkeeper  is  liable  for  the  goods  stolen  in 
his  house  from  a  gaest,  unless  stolen  by  the  servant  or  companion  of  the 
guest.     Walsh  v.  Porter^ld,  Penn.  vi.  768;  87  Penn.  St  876. 

8.  Aid. — Defences.  To  relieve  an  innkeeper  from  liability  for  goods 
of  a  gaest  lost  at  his  inn  it  roust  appear  that  the  loss  is  to  be  attributed 
to  one  of  the  causes  for  which  he  is  not  liable.  Ohon  v.  Crostman, 
Minn.  xvii.  500. 

4»  Ibid.  —  Conttibutory  Negligence  —  DouUe  Room.  Consent  of  a 
gaest  to  be  placed  to  sleep  in  a  room  with  another  guest,  a  stranger  to 
him,  is  not  imputable  to  him  as  negligence.     Ibid. 

5,  Ibid.  —  Statute  —  Safe  far  Protection  —  Notice.  Where  a  safe  for 
the  keeping  of  the  money,  jewels,  and  the  like,  of  a  guest  at  an  inn,  is 
provided,  and  tbe  notice  is  given  as  required  by  tbe  statute,  a  guest  Wlio 
fails  to  protect  himself  thereby  most  bear  his  own  loss.  Eb^x  v.  HtU, 
S.  C.  U.  S.  vii<  87.  Se»  Olson  v.  Grossman,  Minn.  xviL  500. 
SI 
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6.  JUd.  —  Statute  — '■  Notice.  Where  a  statute  as  to  the  liability  of  an 
innkeeper  which  set  out,  "  where  such  goods  or  property  shall  have  been 
stolen,  lost,  or  injured  through  the  wilful  act,  default,  or  neglect  of  such 
innkeeper  or  any  servant  in  his  employ,"  was  posted  in  the  rooms: 
"  where  such  goods  have  been  stolen,  lost,  or  injured  through  the  wilful 
default  or  neglect  of  such  innkeeper,"  the  omissions  are  fatal  to  the  inn- 
keeper's protection.  Spice  v.  Bacon,  Ct.  of  Appeal,  iv.  369 ;  25  Week. 
Rep.  No.  41. 

7.  Licente  —  Hettaurant  and  Lacing  Roams  —  Affidavit.  One  who 
keeps  a  restaui-aut,  with  rooms  for  lodgers  on  an  upper  floor,  and  has 
taken  out  a  liquor  license,  on  an  affidavit  that  he  was  an  innkeeper,  wiU 
be  held  liable  as  an  innkeeper.  A  guest  of  one  dining  at  the  restaurant 
is  a  guest  of  that  inn.    Kapper  r.  Wiilit,  N.  Y.  xi.  510. 

8.  Zden  —  £xemption$.  The  property  of  a  guest  at  a  hotel  is  not  ex- 
empt  from  the  lien  of  the  innkeeper  by  reason  of  the  fact  that  it  is  prop- 
erty exempt  by  law  from  sale  on  execution.  Swan  v.  £ovme$,  Iowa, 
viii.  202;  47  Iowa,  501. 

9.  Open  on  Sunday  —  Sale  of  Liquors.  If  the  whole  house  has  the 
reputation  of  a  liquor  place,  the  oocnpant  may  yet  keep  it  open  on  Sun- 
days for  the  admission  of  boarders  and  travellers.  State  v.  Ryan,  Conn, 
ivii.  458. 

10.  Personcd  Property  stolen  from  Separate  Bath-House.  An  innkeeper 
is  not  liable,  as  such,  for  personal  property  of  a  guest  stolen  from  a 
separate  bath-house  on  the  sea-ehore,  also  kept  by  him.  Minor  v.  Stch 
pies,  Maine,  xi.  482 ;  71  Maine,  816. 

INSANE  PERSONS. 

1.  Sand  and  Warrant  to  confess  Judgment.  "Where  one,  acting  under 
advice  of  counsel,  borrows  money  for  a  proper  and  useful  purpose,  to 
which  purpose  the  money  is  applied,  and  gives  a  bond  for  the  amount  of 
the  money  and  a  warrant  to  confer  judgment  for  the  same,  the  court 
will  not  open  a  judgment  entered  upon  the  bond  on  its  being  made  to  ap- 
pear that  the  borrower  was  afterwards  found  by  an  inquisition  to  have 
been  insane  at  the  time  of  the  loan.  Kneedler's  Appeal,  Penn.  ix.  355 ; 
92  Penn.  St.  428. 

2.  Oivil  Cases —  Test.  Where  there  is  no  reason  to  suspect  fraud, 
the  test,  where  mental  incapacity  is  charged,  is :  Did  the  person  whose 
act  is  challenged  possess  sufficient  mind  to  understand,  in  a  reasonable 
manner,  the  nature  and  effect  of  the  act  he  was  doing,  or  the  business 
he  was  transacting.     HiWs  ExWs  v.  Day,  N.  J.  xii.  566 ;  7  Stew.  150. 

3.  Question  of  Capacity.  Want  of  prudence  and  discretion  or  mere 
weakness  of  mind  are  not  sufficient  to  avoid  a  contract  as  being  that  of  an 
imbecile.     Riiey  v.  Albertson,  Ky.  xiiL  14. 

4.  Implied  Contract.  An  inmate  of  a  lunatic  asylum,  committed  there 
by  friends,  is  not  liable  on  an  implied  contract  for  board  and  other 
charges,  if  he  is  received  on  the  written  promise  of  others  to  pay  his  board 
and  defrav  his  other  expenses.  Hotpiial  v.  Fairbanks,  Mass.  x.  247 ; 
129  Mass.' 78. 

5.  Validity  of  Contract  —  Restoration  not  practicable.  A  contract 
with  one  of  apparently  sound  mind,  made  in  good  faith  and  fully  exe- 
cuted, will  be  binding  where  the  parties  cannot  be  put  in  statu  qiu. 
Scanion  v.  Cobb,  III.  iv.  54.     See  Crawford  v.  ScoveL,  Penn.  ix.  828. 

6.  Voidable  Contract.  A  lunatic's  contract,  particularly  if  made  before 
inquest,  is  voidable  only.     Rusk  v.  Fenton,  Ky.  viL  498 ;  14  Bush,  490. 

7.  Deed — Dementia.  A  deed  for  land  agreed  to  be  bought  by  one 
who  was  demented  almost  to  idiocy,  there  bemg  no  guardian,  the  prop- 
erty being  fairly  worth  the  price  fixed,  may  be  delivered  to  and  accepted 
by  him.     CampbeU  v.  Kuhn,  Mich.  xi.  848;  45  Mich.  518. 
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8.  Indorser  —  Holder  of  Note  not  informed.  A  lunatic  indorser  of  a 
promissory  note  who  has  in  uo  way  been  benefited  thereby  is  not  liable 
to  the  bolder,  though  he  took  the  note  without  knowledge  of  the  lunacy. 
Bant  V.  Wirebach's  Ex'r,  Penn.  sir.  606 ;  97  Penn.  St.  543. 

9.  Insolvency  —  Maintenance.  An  insolvent  lunatic  must  have  a 
comfortable  maintenance  before  his  creditors  can  be  paid.  In  re  Pink, 
Ct  of  Appeal,  xvii.  415. 

10.  Ibid.  —  Support  of  Family  —  Debtt.  The  estate  of  the  lunadc 
must  be  distributed  amongst  the  creditors  less  the  exemptions.  Bank  t. 
Engeln'e  Committee,  Ky.  viii.  838;  14  Bush,  708. 

11.  Judgment —  Valid  OontraH.  A  lunatic  may  be  sued  at  law  for  a 
debt  contracted  by  him  when  of  sound  mind,  and  a  judgment  in  such  ac- 
tion is  properly  entered  against  him,  and  not  against  his  guardian.  Sti- 
gere  v.  Brent,  Md.  vii.  483. 

12.  Judicial  Sale  —  Notice.  A  judicial  sale  of  a  lunatic's  property 
will  be  valid  though  the  statutory  term  be  not  complied  with,  for  the 
notice  there  required  is  for  the  benefit  of  adversary  parties.  Mohr  v. 
Manierre,  8.  C.  U.  S.  x.  226;  101  U.  S.  417. 

13.  Writ  de  Lunatieo  Inquirendo  —  Lucid  Intervals — Gonstruction. 
The  return  to  a  writ  de  lunafico  inquirendo  set  out  that  the  alleged  luna- 
tic "  is  a  lunatic  and  of  unsound  mind,  and  does  enjoy  lucid  intervals,  so 
that  he  is  not  capable  of  the  government  of  himself,  his  lands,"  etc. ;  the 
phrase  italicised,  whether  read  parenthetically  or  not,  is  not  objectionable 
either  in  form  or  in  fact.     In  re  Hill,  N.  J.  iz.  185 ;  4  Stew.  208. 

INBOLVBNT  PBBSONS. 

1.  Adminietrator  binding  Eriate  in  Diitribtition.  An  administrator  of 
an  insolvent  estate  cannot,  by  his  mere  agreement,  bind  the  estate  in 
such  a  manner  as  to  take  the  assets  out  of  the  course  of  distribution  pro- 
vided by  law.     James'  Appeal,  Penn.  vii.  475 ;  89  Penn.  St.  54. 

2.  Appearance  for  Examination  —  Statute.  The  clause  of  the  statute 
requiring  a  poor  debtor  to  deliver  himself  up  for  examination  within 
thirty  days  from  his  arrest  is  to  be  construed  to  mean  that  he  shall  pre- 
sent himself  for  examination  within  that  time.  Borne*  v.  Ladd,  Mass. 
zi.  672;  130  Mass.  557. 

8.  Discharge  —  Bankrupt  Law.  A  provision  in  an  insolvent  law 
which  discharges  the  debtor  from  his  debts  will  not  render  the  whole  act 
▼old  as  in  conflict  with  the  bankrupt  law.     Boese  v.  Locke,  N.  T.  ix.  413. 

4.  Ibid.  —  Non-Resident  Creditor.  A  discharge  by  a  state  court  of 
insolvency  is  not  a  bar  to  the  claim  of  a  non-resident  creditor  who  took 
no  part  in  the  insolvency  proceedings  and  did  not  submit  himself,  in  any 
way,  to  the  jurisdiction  of  the  insolvency  tribunal.  Bedell  v.  Scruton, 
Vt.  xiv.  670;  54  Vt.  498.  Honagger  v.  Wettttein,  N.  Y.  xi.  275;  15  J. 
&  Sp.  125.  HiUs  V.  Carbon,  Maine,  xt.  898;  74  Maine,  150.  See 
Conway  v.  Seamons,  Vt.  xvL  1 88. 

6.  Foreign  Attachment.  No  action  for  money  had  and  received  lies 
by  assignees  of  an  insolvent  debtor  against  a  creditor  who  had  obtained 
the  money  sued  for  by  attachments  made  in  other  states  than  the  one 
where  the  debtor  lives  and  l)efore  the  debtor  was  adjudged  insolvent  in 
his  own  state ;  and  this  is  so  altlioogh  a  court  of  equity,  if  seasonably  ap- 
plied to,  might  have  enjoined  the  defendant  from  proceeding  with  his 
suits  in  the  foreign  states.  Lawrence  v.  Batcheider,  Mass.  xii.  785 ;  131 
Haas.  504. 

6.  Foreign  Creditors.  Foreign  creditors,  having  contracted  with  citi- 
zens of  Lonisianr  whilst  its  insolvency  laws  were  in  force,  cannot  claim 
in  the  state  courts  an  exception  from  the  operation  of  those  laws.  Orr 
T.  Lisso,  La.  xii.  747;  83  La.  An.  914. 

7.  Judgment  —  Administrator  —  Execution.     Where  judgment  agidnst 
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an  adminiatratoi!  i^  pot  entwod  before  repreBentatiiNi  of  vaaolvwiiy  made 
«pd  oommissioiiera  appointed,  executioo  will  be.  staged.  Grtmuoood  ▼. 
JfcGUvrag,  Mass.  a.  194;  120  Mass.  516. 

8.  Preferring  Oreditor.  A  confessipo  of  judgment,  to  a  honA  fidt 
creditor,  ereo  ii  it  hare  the  effept  of  hindering  otber  ctediton,  is  not  a 
frandolent  dispotition  of  an  insolreot  9»M»,  WaOon  t.  Bank,  Penn. 
ziii.  280 :  98  Penn.  St.  57. 

9.  Withdreupal  of  PetHioning  Oreditor,  The  oonrt  has.  aathority  to 
a^ithorise  a.  petitioner  in  insolvency  proceedings  to  withdraw  them,  and 
will  do  so  for  good  cause,  unless  intorvening  rights  are  affected  thereby* 
In  r«  Mawh,  Maine,  x,  266;  70  Maine,  213. 

INSUBANCE. 

1.  Adjudicated Lo$t  —  Action  —  Defence*.  An  action willlie apon an 
adjudicaited  loss,  and  the  defences  ^o  sot  include  breaohes  of  warrant 
in  tlie  policy^     Godchawc  t.  Jbu.  Co.  La.,  xiv;.  49. 

2.  Agenf  —  AttUtority.  Where  the  company's  agent,  in<  procoring  aa 
insurance,  acted  within  the  scope  of  his,  employment,  his  acts  are  the  aot^ 
of  the  principaL  HMkint  r.  Int.  Go.  Iowa,  xiii.  142;  57  Iowa,.  203. 
See  Boecker  v.  Int.  Co,  Iowa,  vi.  746;  47  Iowa,  253.  ht,  Co,.-*.  Watt, 
Va.  XV,  29  ;  76  Ya.  575. 

3.  Ibid.  — Additional  Insurance.  An  agent  to  solicit  applicatiouB,  re- 
ceive premiums,  and  deliver  policies,  cannot  consent  to  additional  insur- 
ance in. other  oompani«».  Heath  v.  bu,  Co.,  N.  H.  xii.  213.  Sep  Horn" 
thai  V.  Int.  Co.  N.  C.  xvii.  87. 

4.  Ibid.  —  Agent  charging  kit  Partonal  Oreditor  triih  Premium.  In 
snch  case  the  ag^nt  may  charge  his  personal  creditor  with  the  amount  of 
bis  premium,  and.  credit  the  company  as  against  himself.  Jonet  v.  Int, 
Co.  U.  S.  C.  C.  vii,  644. 

5.  Ibid.  —  Agent  beeping  Aceoufit  Current  An  insurance  agent,  may 
keep  an  account  current  with  his  company,  and  he  may  therein  charge 
hjmself  with  any  or  all  premiums.     Ibid. 

6.  IbitL  —  Authority  to  receive  Attettment.  An  agent  whose  powers 
are  limited  to  the  taking  of  insurance  and  collecting  of  a  certain  portion 
of  the  premium  note  at  the  time  it  is  given  has  no  authority  to  receive 
payment  for  the  company  of  subsequent,  assessments.  Int.  Oo,  v.  C»ph- 
ran,  Penn.  vii.  758 ;  88  Peon.  St.  230. 

7.  Mid,  —  CanceUalion.  A  stipulation  in  the  policy  of  insurance  that 
any  person  instrumental  in  procuring  insurance  thereunder  shall  "be 
treated  iti  all  proceedings  as  the  agent  of  the  assured  "  does  not  necetsar 
rily  make  such  person  the  agent  of  the  assured  for  the  purpose  of  receivr 
ing  notice  of  cancellation.    Int.  Co.  v.  hdt,  Penn.  xiv.  378. 

8.  Ibid.  —  Executory  Conlract.  Where  an  insurance  agent  is  fur- 
nished with  blank  policies  which  he  is  authorized  to  fill  up  and  deliver 
and  make  binding  until  cancelled,  his  authority  to  make  this.  larger  com' 
pleted  contract,  includes  an  authority  to  make  a  preliminary  executory 
contract  to  enter  into  it.  Weekt  v.  Int.  Co,  U.  S<  C.  C.  vi.  165.  Sew 
Fleming  v.  Int,  Oo.  Wis.  v.  283;  42  Wis.  616. 

9.  Ibid.  ~~  Extending  Premium  N<4e.  An  agent  to  collect,  and  trans- 
mit premiums  cannot  extend  the  time  of  the  payment  of  a  premium  note. 
Critckett  V.  Int.  Oo,  Iowa,  x.  78 ;  53  Iowa,  504. 

10.  Ibid.  —  General  Agent  —  Authonly.  General  agents  are  pre> 
sumed  to  possess  authority  to  transact  all  business  relating  to  insurance 
and  the  business  of  the  company  generally.  Carrigan  v.  Int.  Oo.  Vu 
xiu.  284;  53  Vt,418. 

11.  Ibid.  —  Ibid.  —  Waiving  Oath  Premium.  A  general  agent  of  an 
insurance  company  may  waive  the  condition  of  the  policy  for  a  cash  pre- 
mium. He  may.  give  credit  for  the  premium.  Jonet  v.  Int.  Co.  U.  S. 
C.  C.  vu.  644.     See  Marcut  v.  Bu.  Co.  N.  Y.  iii.  600 ;  68  N.  Y.  625. 
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12.  Jbid.  —  J^fm'pn  OompcMy  —  Sak  —  Good-  WiR.  The  general 
agents  ot  a  foreign  insuranoe  cootpaBj,  having  authority  to  solicit  applica- 
doiM  for  insurance  and  collect  the  premiums,  to  appoint  local  agents,  and 
pi^  roaa— able  cenMnisgions,  cannot  bind  the  company  respecting  the 
purchase  of  Uie  good-will  of  a  local  agency.  Barber  t.  Int.  Co.  U.  B.  C. 
a  XV.  581, 

IS.  Md.  —  Local  Agent.  A  local  agent  of  a  fordgn  insurance  com- 
pany, clothed  with  authority  to  effect  contracts  of  insurance,  to  fix  rates 
of  premium,  etc.,  etc.,  has  power  to  dispense  with  conditious  or  waive 
foiieitums  arising  from  the  breach  thereof,  in  the  absence  of  any  limita- 
tion op«B  his  authority  knewa  to  the  assured.  .6is.  Co.  v.  Kinnier,  Ya. 
iiL  230;  28  Gratt.  88. 

14.  Ibid. — Fixing  Bisk.  A  general  agent  to  receive  and  solicit  ap- 
plioMlofts  cannot  make  the  rfsk  binding.  Stoeklon  v.  Jn$.  Co.  La.  xii. 
528 ;  S3  La.  An.  577.  Jrmttrong  T.  Lu.  Go,  Iowa,  xri.  866.  See  Int. 
Co.  V.  WUliams,  Ohio,  xvii.  156. 

15.  Ibid.  —  Payment  cf  Premivm  —  Delivery  of  Policy.  Payment  to 
aa  agent  of  the  preroiwm  upon  the  delivery  of  the  policy  is  payment  to 
the  insurer,  though  the  policy  stipnlates  that  the  agent  is  the  agent  of  the 
insured,  and  that  premiums  must  be  paid  to  the  insurer.  Int.  Co.  t. 
Ward,  m.  Tiii.  587. 

1*.  Rid.  — Reoeivittg  Drtijit  fitr  Ptemiumt.  The  want  of  authority 
in  an  insurance  agent  to  accept  drafts  or  bills  in  payment  of  (kremiums 
for  policies  may  be  waived  by  the  companies  accepting  payment  in  this 
way.     Am.  Co.  v.  Bay,  Tex.  vii.  812. 

17.  Ibid.  —  Premium  Note — To  Foreign  Company — Statute.  That 
aa  agent  of  a  foreign  insurance  company  has  not  complied  with  the  stat- 
ute regidating  the  business  ef  such  comimnies  in  the  state,  where  his 
aathorny  does  not  extend  to  making  insarance,  is  not  a  defence  to  a  pre- 
mium note  received  by  him  and  forwarded.  Browser  v.  Lamb,  U.  S.  C. 
aiiL786(  7  Biss.  815. 

18.  ibid.  "—Prior  iuuratice.  An  iusurance  company  is  bonnd  by  the 
acts  of  its  agent,  who  issues  a  policy  and  accepts  a  premium  knowing 
that  there  is  a  prior  insurance  on  the  same  property.  Boberlt  t.  Ihs.  Go. 
Wis.  iiL  767;  41  Wis^  821. 

19.  Ibid. — Proofs  of  Low-"  Waiver.  An  i^nt  with  Special  powers 
oaly  cannot  waive  the  serrice  <^  proof  of  loss.  L<^es  v.  Ins.  Co.  Mass. 
iiL  SSI ;  131  Mass.  489. 

20.  Ibid,  —  Sepretentationt  —  Construction  of  Policy.  The  represen- 
tations of  an  agent  wHl  not  be  considered  in  construing  a  clause  in  a 
policy.     Smith  v.  jfiw.  Co.  Penn.  xvii.  282. 

21.  Ibid. — Bevocation  of  Authority  —  Designation  by  State  Auditor. 
Though  i^entB  were  appointed  in  another  state  and  designated  as  snch 
agents  by  the  state  anditor,  each  year,  at  the  company's  request,  the  ap- 
pointment was  revoeable  at  wMi.  *  Davit  v.  In*.  Co.  U.  S.  G.  C.  xiv.  137 ; 
11  Bias.  165. 

22.  Ibid. — Agent's  Salary —' Tittoheney.  The  dissolution  of  an  in- 
suranoe company  through  insolvency  before  the  expiration  of  a  contract 
which  it  has  taaSlt>  with  an  agent  preclndes  the  agent  from  recovering 
from  the  receiver  of  the  company  the  part  of  his  salary  due  and  unpaid 
and  ^m  recovering  damages  for  breach  of  contract.  Peaalt  v.  hu.  Co. 
W.  Y.  «vi  4S». 

28.  Att«»hm«nt  —  fnsoh-ent  Foreign  Company  —  Superintendent  hold- 
ing Assets.  A  policy-holder  in  Virginia  cannot  attach  the  property  of 
a  iereign  oompany  after  the  transfer  of  its  assets  to  the  superintendent 
otinstirance  upon  a  de<a«e  of  its  insfdvency.  Bootovtr  v.  Life  Atso.  Ya. 
XV.  252. 

M.  Blg-Lawt-^Au^torlty  to  taaive.    The  officers  of  a  mutual  insni^ 
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ante  company  have  no  authority  to  waive  those  proTisionB  of  the  by-lawi 
wliicL  go  to  the  essence  of  the  contract.  Giwt  v.  hu.  Go.  N.  Y.  ix. 
627 ;  9  Daly,  203. 

25.  Cancellation — Notice.  As  to  suffideot  notice  of  canoellatioo. 
See  Grace  y.  Int.  Co.  U.  S.  C.  C.  vu.  388. 

26.  Ibid.  —  Eetvtm  of  Unearned  Premium.  Where  a  policy  is  can- 
celled the  unearned  premium  mnst  be  tendered  with  the  notice  of  cancel- 
lation. Itu.  Co.  t.  hett,  Penn.  xiv.  378.  Int.  Co.  v.  Tigke,  Fenn.  xii. 
441. 

27.  ComtructioH  of  Policy —  Advertitement.  A  prospectus  of  a  oom- 
pauy  is  not  evidence  to  aSect  the  contract  of  insurance.  Smitk  v.  .fiu. 
Co.  Penn.  xvii.  282. 

28.  Ibid.  —  AtiMgvunu  Words.  Where  the  words  of  an  insurance 
policy  are  ambiguous  they  are  to  be  interpreted  iu  the  sense  most  &vor- 
able  to  the  assured.     Bvrkhart  v.  In$.  Co.  Penn.  xvi.  599. 

29.  Ibid.  —  Between  Parties.  Policies  of  insurance  should,  like  other 
contracts,  be  construed  according  to  their  terms;  but  Ijeing  unipartite, 
they  should  be  construed  strictly  as  regards  the  company  and  liberally  as 
regards  the  insured.  American  Basket  Co.  r.  Ins.  Co.  U.  S.  C.  C.  viiL 
744. 

30.  Business  Rule.  The  contemporaneous  interprets  tion  of  the  con- 
tract by  persons  in  the  insurance  business  is  not  admissible.  Smith  y. 
Im.  Co.  Penn.  xvii.  282, 

81.  Ibid.  —  Condition  tliat  Agent  represents  Insured  —  Validity.  A 
condition  in  a  policy  of  insurance  which  declares,  in  effect,  that  the  agent 
who  procures  the  insurance  shall  be  deemed  to  be  the  agent  of  the  as- 
sured and  not  of  the  insurer  is  void.  Jns.  Go.  v.  Myers,  Miss.  vii.  49 ;  55 
Miss.  479.  Per  contra,  Alexander  t.  Ins.  Go.  N.  Y.  i.  269 ;  66  N.  Y. 
404.  See  Whited  v.  Ins.  Co.  N.  Y.  viii.  437  ;  76  N.  Y.  456.  Boecher 
V.  Ins.  Co.  Iowa,  vi.  746 ;  47  Iowa,  253. 

32.  Condition  —  Forfeiture.  A  condition  capable  of  two  oonstmo- 
tions,  one  fatal  to  the  policy  and  the  other  in  harmony  with  it,  will  not 
be  construed  to  effect  a  forfeiture.  Bodey  v.  Int.  Co.  N.  Y.  iz.  578. 
See  Crane  v.  Ins.  Co.  U.  S.  C.  C.  x.  580. 

83.  Contract  —  Application  rejected  hut  Money  not  returned.  Where 
an  insurance  company  has  rejected  an  application  forwarded  to  it,  the 
omission  to  return  the  premium  which  accompanied  the  application  (no 
demand  having  been  made  for  its  return)  does  not  convert  the  applica- 
tion into  a  contract.     Ins.  Co.  v.  Mayes,  Ala.  ix.  75 ;  61  Ala.  168. 

34.  Ibid.  —  Delay  in  rejecting  Application.  Mere  delay  on  the  part  of 
an  insurance  company  to  accept  or  reject  an  application  for  insurance  is 
not  tantamount  to  assent.     iKtW. 

35.  Ibid.  —  Mutuality  —  Mutual  Insurance.  A  contract  with  a  mOf 
tual  insurance  company  is  not  binding  until  the  liability  of  the  insured  to 
contribute  to  losses  is  fixed.     Shaffer  v.  Lu.  Co.  Penn.  viii.  602. 

36.  Ibid.  —  Novation  —  Amalgamation  of  Companies.  Where  two 
companies  were  combined  under  the  name  of  one  of  them,  and  the  pol- 
icies  are  indorsed  to  show  the  amalgamation,  and  then  accepted,  there  ia 


s  complete  novation.     In  re  Ins.  Co. ;  Miller's  case,  Cu  of  Appeal,  iiu 
802. 

37.  Ibid.  —  Parol  Agreement.  In  the  absence  of  statutory  prohibition, 
a  contract  of  insurance  may  be  made  by  parol.  Ins.  Co.  v.  Miq/es,  Ala. 
ix.  75;  61  Ala.  163.  Humphrey  v.  Ins.  Co.  U.  S.  C.  C.  ix.  106;  15 
Blatch.  505.     Baile  v.  Ins.  Co.  Mo.  xii.  366 ;  73  Mo.  371. 

38.  Ibid.  — Elements.  A  parol  agreement  for  insurance  must  indode 
the  subject  of  insurance,  the  time,  amount,  and  premium.  Weeks  v.  hu. 
Co.  U.  S.  C.  C.  vi.  165. 

39.  Ibid.  —  Validity.  Where  under  the  circumstances  the  poliqr  would 
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have  been  binding,  if  one  had  issned,  the  agreement  to  insnre  will  be 
binding.  Ibid.  See  GcUbraith's  Adm'r  v.  Jn*.  Go.  Ky.  i.  324;  12 
Bush,  29. 

40.  Ibid.  —  Payment  of  Premium  —  TaHrtg  Effect  bj/  Relation.  Where 
the  insurer  received  the  premium  fnHn  his  i^ut  at  a  later  day,  and  sent 
a  receipt,  the  jury  may  conclude  that  the  contract,  by  relation,  took  ef> 
feot  as  of  the  day  of  the  payment  by  the  assured  to  the  agent,  hu.  Co. 
V.  Higginbotham,  S.  C.  U.  S.  v.  84;  95  U.  S.  380. 

41.  Ibid.  —  Place  of  Contract.  The  place  of  the  contract  of  insurance 
is  the  place  where  it  was  accepted.  Skattuek  v.  Ins.  Co.  U.  S.  C.  C.  vii. 
171. 

42.  Ibid.  —  Acceptance  of  Policy.  An  agreement  to  accept  a  policy 
in  a  mutual  company  carries  tlie  membership  back  to  date  of  the  policy, 
with  a  consequent  liability  for  all  assessments  therefrom.  Commonr. 
wealth  V.  Im.  Co.  Mass.  ii.  401 ;  120  Mass.  494. 

43.  Ibid.  —  Propotal  accepted.  Contracts  of  insurance  are  completed 
when  the  proposals  of  one  party  have  been  accepted  by  the  other  by 
some  appropriate  act  of  acceptance.  Shattuck  v.  Jn$.  Co.  U.  S.  C.  C.  vii. 
171.     See  Evaat  v.  Int.  Co.  N.  Y.  i.  294;  64  N.  Y.  804. 

44.  Ibid.  —  Receipt  fur  Draft  for  Premium.  The  receipt  sent  in  ac- 
knowledgment of  the  i-eceipt  of  a  draft  drawn  by  the  applicant  for  the 
first  annual  premium  does  not  make  a  contract  of  insurance.  Todd  v. 
hu.  Co.  La.  xiv.  176. 

46.  Potiey  paid  after  Death  of  Insured  —  Claimants  —  Practice. 
Where  conflicting  claims  to  insurance  money  due  to  an  estate  are  set  up 
by  the  widow  of  the  deceased,  by  his  sou,  and  by  the  administrator  of  the 
estate  under  letters  granted  in  a  sister  state,  the  court  will,  upon  inter- 
pleader,  when  in  doubt  as  to  whom  the  money  belongs,  order  it  to  be  paid 
to  the  administrator  on  condition  tbat  he  furnishes  satisfactory  security  to 
hold  it  for  the  benefit  of  those  in  whose  favor  the  courts  of  the  state  shall 
determine  the  controversy.   Benevolent  Soc.  v.  Booth,  U.  S.  C.  C.  ix.  165. 

46.  Foreign  Company  —  Constitutionality  of  Law  imposing  Taxes. 
The  legislature  enacted  tbat  an  insurance  corporation  of  another  state 
seeking  to  do  business  in  New  York  should  pay  the  same  fines,  penalties, 
and  taxes  as  were  exacted  of  New  York  companies  in  the  state  of  its  ori- 
gin. Held,  1.  The  law  did  not  depend  upon  the  legislation  of  another 
state.  2.  That  such  prohibitory  legislation  is  not  a  violation  of  the  fed- 
eral Constitution.     People  v.  Pire  Asso.  N.  Y.  zvi.  469. 

47.  Ibid.  —  Estoppel —  Validity  of  Contract — Statute.  A  foreign  in- 
surance company  which  has  enjoyed  the  fruits  of  a  contract  of  insurance, 
which  is  void  by  reason  of  a  failure  to. comply  with  a  statute  before  doing 
business  in  the  state,  is  estopped  from  setting  up  such  invalidity.  DaniMS 
V.  Ins.  Co.  U.  S.  C.  C.  xi.  420 ;  10  Biss.  416. 

48.  &id.  —  Pund — Lien.  The  claims  of  holders  of  policies  of  a  for- 
eign insurance  company,  obtained  through  state  agents,  upon  the  fund 
deposited  with  the  state,  cannot  be  defeated  by  an  assignment  of  the 
fond,  uor  by  a  revocation  of  the  agent's  appointment.  Lts.  Co.  v.  Hem- 
ingway. U.  S.  C.  C.  viii.  741. 

49.  Forfeiture —  Construction.  A  continning  warranty  in  a  policy, 
the  breach  of  which  avoids  the  policy,  is  in  the  nature  of  a  forfeiture,  and 
most  be  construed  most  strongly  against  the  insurer  and  most  favorably 
to  the  insured.      Waiejteld  v.  I7is.  Co.  Wis.  xi.  655 ;  50  Wis.  582. 

50.  Ibid.  —  Second  Insurance.  Where  the  loss  was  accidental,  and 
there  is  nothing  to  show  that  the  subsequent  insurance  materially  in- 
creased the  risk,  the  plaintiffs  claim  on  the  first  policy  would  not,  in  this 
state,  he  defeated  even  by  a  valid  subsequent  insurance.  Lindley  v.  Ins, 
Co.  Maine,  ii.  698;  65  Mauie,  868. 

51.  Ibid.  —  Void  Policy.     A  policy  providing  that  it  shall  be  void  if 
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Other  uisar^nqe  b«  pMrooored  without  the  iiuuner**  consent  wiU  not  be  for- 
feited if  the  seoopd  policy  was  void,  though  a  (w^aieBt  was  made  tberaou 
ill  compromise  of  a  daim  upon  it.     Ibid. 

u2.  InfMrabU  Interett — A  Beneficiary  or  Joint  Owner  may  iusore  }iis 
individual  interest  for  bis  own  benefit.  Harvtg  i.  Ghtrry,  N.  Y.  vii.  697 ; 
76  N.  Y.  436. 

58.  ContingetU  interest.  Where  one  is  interested  oontingeiitly  he  iaa,j 
insure  his  interest.  Hooper  v.  SMmon,  S.  C.  U.  S.  vii.  609 ;  98  U.  S. 
628. 

64.  Premium  paid  by  Strttnger  —  Contract.  A  payment  by  a  stranger, 
made  without  the  knowledge  or  consent  of  the  insured,  though  with  his 
money,  does  not  bind  him  or  the  company.  Whiting  v.  Int.  Oo.  Mass. 
xi.  IS  :  129  Mass.  240. 

65.  Lapied  Policy  —  Premiuttu  tendered  and  refuted  —  RdUf'  A  bill 
in  equity  to  declare  in  forpe  an  alleged  lapsed  policy  can  be  maiotainad 
when  the  premiums  have  been  tendered  and  refused,  and  all  parties  are 
before  the  court,  a>id  it  is  necessary  for  the  parties  to  know  at  ouce  their 
i:eciprocid  rights  and  obligations.  Meyer  v.  ^.  Go.  N.  Y.  vL  439 ;  7$ 
N.  Y.  516. 

56.  Limitation  of  Action.  Under  the  provision  of  the  policy' that  suit 
shall  be  brought  within  twelve  mouths  after  the  loss,  the  time  is  not  to  be 
calculated  from  tJte  expiration  of  the  sixty  4aya  given  to  prove  (he  loss. 
Johnson  v.  Ins.  Co.  111.  viii.  680  ;  91  111.  92. 

57.  JUttaks  —  Ignorance  of  Fact  —  D^mee.  Mere  ignorance  of  a 
fact  which  would  ^ve  enabled  the  company  to  defend  on  the  groimd  of 
8  breach,  of  warranty  is  not  such  a  mistake  of  fact  as  will  euable  it  to 
Eecover  back  money  paid  on  the  policy,  its.  Co.  v.  Harper,  U.  S.  C.  C. 
V.  490;  3  Hughes,  260. 

68.  N(aict  of  Loss — ^^  Forthuith."  Under  a  policy  requiring  uotioe 
of  a  loss  to  be  given  **  forthwith,"  it  is  suiflcieut  if  the  assured  give  no- 
tice  within  a  reasonable  time.  Brown  v.  Ins.  Co.  U.  S.  C.  C  vi.  643. 
See  Bennett  v.  Int.  Co,  K.  Y.  iii.  108;  67  N.  Y.  278.  Ins.  Co.  v.  Bed- 
ford, Pens.  ii.  14. 

59.  Ibid.  —  "  Immediate  Notice  "  is  notice  given  with  doA  «migence. 
Lis.  Co.  v.  Gould,  lU.  ii.  269. 

60.  OveroqhtaUon  —  Fraud.  In  order  to  avoid  a  policy  on  the  ground 
of  overvaluation,  there  mH«l  be  some  element  of  fraud,  or  intentioB  to 
deceive,  with  a  view  to  obtain  insurance  for  a  greater  sum  than  could 
otherwise  be  obtained.     Lu.  Go.  v.  Myers,  Miss.  vii.  49 ;  56  Miss.  479. 

61.  Ottmert/iip —  Valid  Corporation.  WhefJi^r  t»  pot  ao  associatioB 
is  a  corporation,  lis  it  claims,  will  not  affect  the  validity  of  the  policy. 
The  company  most  pay.  HoUmooi  v.  Ins.  Go.  Minn.  vi.  496 ;  26  Minn. 
229. 

62.  Payment  of  Premium -r-  Gash  Trade  —  Agent.  A  payment  of  tlie 
premium  may  be  made  to  an  agent  partly  iu  cash  aad  partly  in  the  de- 
livery of  articles  in  tratle  to  him.     Ins.  Go.  v.  Ward,  111.  viii.  687. 

63.  Ibid.  —  Dividends  —  Notice.  Where,  by  contract,  tlie  preminm 
was  varied  by  the  dividends,  the  company  was  bound  to  give  reasonable 
notice  of  the  dividend  declared  to  enable  the  insured,  in  dqe  tinae,  to  pay 
the  balance  of  the  premium.  Lis,  Go.  v.  Doster,  8.  C  Vi,  S.  xiv.  706 ; 
106  U.  S.  30. 

64.  Ibid,  -r-  Set-Off,  Where  a  mutual  compao^  owes  the  assured  lor 
diridends  a  sum  greater  than  the  amount  of  the  premium  due,  it  cannot 
forfeit  the  policy  for  non-payment  of  the  premium  on  the  day  it  falls 
due.    Ins.  Co.  v.  Ins.  Co.  Penn.  xi.  409. 

6$.  Ibid.  —  Scrip.  The  dividend  due  a  palioy-holder,  which  is  suffi- 
cient to  pay  a  premium  due,  should  be  applied  to  the  payment  of  sudi 
premium  upon  the  request  of  the  policy-faoldjer,  where  Uie  practice  of 
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tbe  aoBBpany  haa  be^  to  t^ffHj  dividend  scrip  either  to  seoare  a  bonns 
policy  or  to  raduoe  the  amount  of  premtoms  payaUe  at  any  given  time, 
npon  the  request  of  the  policy-bolder.  Iiu.  Oo.  t.  HothU,  U.  8.  C.  C. 
TiL  484. 

^.  Ibid.  —  Drafi  >^  Commeveial  Lam.  Where  an  iDBoranoe  company 
takes  a  draft  io  payment  of  a  premiam,  the  company  is  bound  to  oomply 
with  the  rules  of  the  commercial  law  as  to  negotiable  paper,  as  to  pres- 
entation for  acceptance  and  payment  PtndUOon  t.  Int..  Oo.  U.  S.  C.  C. 
zU.  456. 

67.  iWrf.  —  Drafts  or  Postal  Orders  after  Maturity.  A  custom  to  re- 
ceive payment  of  does  after  the  time  fixed,  when  made  l^  postal  order 
or  dna&s  postulated,  is  not  a  waiver  of  payment  on  the  day  when  due. 
Mamdefo  v.  Life  Asm.  Iowa,  xviL  618. 

68.  Nott  in  Paj/ment  —  DefauU  —  Defmcs.  Where,  contemporane- 
onsly  with  the  receipt  of  the  policy,  the  asstired  gives  his  note  for  the 
premium,  agreeing  therein  that  if  it  is  not  paid  at  maturity  the  policy 
shall  be  vokI,  the  non-payment  is  a  .good  defence.  Kern's  Adm'x  r.  it*. 
Co.  Penn.  vi.  180 ;  86  Penn.  St.  171. 

69.  Ibid.  •—  Tsrmt  as  to  P*waiMm<^  Part  Pagmenl.  When  the  terms 
/of  the  contract  of  insurance  as  to  the  payment  of  the  pramium,  though 
in  ne^tiation,  and  (bough  part  payment  had  been  made,  have  not  l>eeD 
determined  by  the  parties,  there  is  no  agreement.  As.  C«.  v.  Ewing, 
S.  C.  U.  S.  ii.  398. 

70.  Unearned  Premium  "^  Suspended  Policy.  Where  a  policy  was  to 
be  ftuspeaded  pending  non-payment  of  an  instalment  of  the  credit  bal- 
ance of  the  premium,  no  premium  was  earned,  and  such  unearned  pre- 
mium must  be  credited  on  the  note  given  by  the  insnred.  MattMsws  ▼. 
At.  Go.  Ohio,  zvi.  91. 

71.  Plaee  of  Pojfmmt  of  Premium  -—  Seeeipts  in  Agents  Hemd*  •<> 
Pretumj4ion.  An  indorsement  on  a  policy  that  all  "receipts  for  pre- 
mioms  paid  at  agencies  are  to  be  signed  by  the  president  or  actoary  * 
cannot  be  construed  into  an  agreement  on  the  part  of  the  company  to 
make  the  agency  the  legal  plaee  of  the  paymest  of  the  premium.  Ins. 
Oo.  V.  Baois,  S.  C.  U.  S.  vi.  289;  95  U.  S.  425. 

72.  Polioff  —  Oemmereial  Instruiment.  A  policy  of  utsaranoe  is  not 
an  instrument  of  omumeroe,  but  a  meie  contract  of  iademni^.  Lm.  Oo. 
V.  OommonweaUh,  Penn.  vi.  S37. 

73.  Ibid.  —  VoidaUs  Policy  —  Liability  for  Premiwns  in  DefauU. 
Where  the  polity  provided  that  it  should  be  void  during  the  period  of  de- 
&nlt  oi  payment  of  premiums,  but  that  the  lii^ili^  of  die  company 
should  revive  upon  payment  of  premiums  due,  the  policy  was  voidable,  at 
the  option  of  the  company,  and  not  at  the  option  of  assured,  who  would 
he  liable  on  bis  premium  notes.  Jns.  Co.  v.  &td*y,  Ind.  vi.  468;  60 
Ind.  0lfi. 

74.  Premiwns  -^  Notice  •—  Custom.     An  insurer  is  net  bound  to  give 
QoUoe  of  the  time  of  payment  of  premiums,  and  if  it  does  so,  it  does  not 
bind  itself  to  continue  the  practice  so  as  to  excuse,  in  ease  of  a  failure  to 
give  notice,  a  long-continued  default  of  payment  by  the  assured.     Smith  ' 
V.  Int.  Oo.  Penn.  xvii.  282. 

75.  Pttmimn  refused  —  Remedies  of  Insured.  Where  an  insnranoe 
company  refuses  to  accept  the  payment  of  a  premium  on  the  ground  that 
the  policy  has  beeome  avoided  by  acts  of  the  insured,  no  cause  of  action 
(hereby  arises  for  the  recovery  by  action  of  premiums  already  paid,  but 
the  remedy  of  the  insnred  is  either  to  elect  to  consider  the  policy  at  an 
end  and  bring  tuft  for  its  value  or  te  institute  a  proceeding  to  have  the 
policy  adjodged  in  force  i  and  perhaps  a  third  coarse  is  open  to  him,  to 
tender  the  preminm,  and  test  the  forfeiture  in  an  acdon  on  the  policy 
when  it  becomes  payable.  Day  v.  Ins.  Oo.  Conn.  vii.  175;  45  Conn. 
480.     See  BrasweU  t.  /m.  Oo.  N.  C.  iii.  273 :  75  N.  C.  8. 
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76.  Production  of  Books  and  BiU$  —  Action —  OondMon  Precedent. 
When  a  policy  provides  that  the  insnred  slmll,  when  required,  after  loss, 
produce  bis  books  of  account,  bills  of  purchases,  or  duplicates  thereof, 
and  other  vouchers,  for  examination,  or  otherwise  the  loss  not  to  be  pay- 
able, a  compliance  with  such  requirement  is  indispensable  to  the  right  of 
action  of  the  insured,  unless  rendered  impossible  without  his  &ult  In$. 
Co.  V.  Mtpdhom,  Md.  ru.  6d2;  58  Md.  473. 

77.  Prooft  of  Lou  —  Fcite  Proof »  —  Recovery.  A  loss  paid  upon 
false  proofs  may  be  recovered.  Ins.  Co.  v.  Elliott,  U.  S.  C.  C.  xi.  825 ; 
7  Saw.  17. 

78.  Jbid.  —  Refusal  of  Payment.  Proofs  of  loss  need  not  be  served 
where  an  authorized  officer  of  the  company  has  refused  to  pay  the  Ion 
on  the  ground  that  the  policy  is  forfeited,  his.  Co.  t.  Cochran,  Peun. 
vii.  758 ;  88  Penn.  St.  230. 

79.  Ibid  —  Second  Set  of  Proofs  —  Two  Policies.  A  second  set  of 
proo&  cannot  be  required  where  the  insurer  has  issued  two  policies,  un- 
less it  is  stipulated  diat  there  shall  be  separate  proofs  served.  Bis.  Oo. 
V.  Ins.  Co.  Penn.  li.  409. 

80.  Ibid. —  Waiver — Act  or  Contract — New  Consideration.  A  for- 
feiture for  a  failure  to  file  proofs  in  due  time  may  be  waived  by  proof  of 
an  express  waiver,  or  by  acts  or  conduct  from  which  an  intention  to 
waive  is  inferable.  No  new  consideration  is  required  to  support  the 
waiver.     Brink  v.  Ins.  Co.  N.  Y.  ix.  518. 

81.  Refusal  to  issue  Policy  —  -Effect  on  Conditions.  Where  a  policy 
should  have  issued,  pursuant  to  agreement,  but  was  refused,  such  refusid 
is  a  waiver  of  the  conditions  in  such  policies  requiring  proof  of  loss 
within  a  certain  time.      Weeks  v.  Ins  Co.  U.  S.  C.  C.  vi.  165. 

82.  Set-  Off —  Premium  Note.  Where  it  is  agreed  that  the  premium 
note  on  u  mutual  policy  may  be  set  off  against  a  loss,  a  loss  may  be  set 
off  against  the  premium  note,  the  intention  being  that  there  should  be  a 
mutual  allowance  of  loss  and  premium.  Ins.  Co.  t.  Bowes,  Mass.  t.  288 ; 
124  Mass.  470. 

83.  Surrender — Erasure  of  Name  from  Compan^s  Books — By-Txae. 
A  by-law  providing  for  the  continuanco  of  the  liability  of  the  assured 
until  the  erasure  of  his  name  from  tho  company's  books  will  not  keep 
alive  the  liability  of  either  party  after  an  accepted  surrender.  Ins.  Co. 
v.  Wenger,  Penn.  viii.  638 ;  90  Penn.  St.  220. 

84.  Ibid.  —  Other  Insurance  —  Policy.  Where  an  existing  policy  has 
been  surrendered  before  another  policy  takes  effect,  there  insurance  by 
the  former  has  terminated.  Train  v.  Ins.  Co.  N.  T.  iii.  893 ;  68  N.  Y. 
208. 

85.  Suspension  of  Policy  —  Mutual  Company  —  Assessment  unpaid. 
Although  a  condition  in  the  policy  of  a  mutual  company  declares  a  policy 
void  on  failure  to  pay  an  assessment  within  a  specfied  time,  yet  the  con- 
tract k  not  wholly  destroyed,  and  if  payment  is  made  before  loss,  tho 
policy  will  revive ;  its  protection,  however,  is  suspended  during  default 
Ins.  Co.  V.   Cochran,  Penn.  vii.  758 ;   88  Penn.  St.  230.     Ins.  Co.  v. 

-  Henley,  Ind.  vl.  393;   60  Ind.  515. 

86.  Termination  —  Election  —  Notice  to  Agent  —  Policy.  Notice  of 
termination  of  the  insurance,  under  a  provision  that  either  party  may  so 
elect,  to  a  broker  who  had  the  risk  taken,  Innds  the  insured  where  the 
policy  stipulates  that  any  one  but  the  insured  who  procures  the  insurance 
■ball  be  deemed  his  agent.  Grate  v.  hu.  Co.  U.  S.  C.  C.  viiL  771 ;  16 
Blatch.  483.     Bev'd  S.  C.  U.  S.  xvii.  1. 

87.  Ibid.  —  Membership  ceasing  —  Accrued  Losses.  The  surrender  of 
a  policy  in  a  mutual  company,  and  its  cancellation,  terminates  the  mem- 
bership. The  liability  for  acomed  losses,  however,  remains.  Acker  r. 
Bite,  Penn.  x.  823. 
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88.  Valuation  of  Lou —  Statute.  A  statute  fixing  the  valae  of  raal 
property  at  the  amount  of  the  policy  wUl  determine  the  liability  of  the 
insurer,  though  a  subsequent  policy  stipulated  that  the  loss  should  be 
determined  by  the  cash  marketable  value  of  the  property.  BeHIy  v.  hu. 
Oo.  Wis.  vi.  253  J  43  Wis.  449. 

89.  Wager  Policy  —  Disclosure  of  Interest.  Wager  policies  are  dis- 
couraged ;  therefore  provisions  regarding  the  disclosure  of  the  real  inter- 
est of  the  insured  will  be  fairly  enforced  to  protect  the  company.  Am»r- 
iean  Basket  Co.  v.  Ins.  Co.  U.  S.  C.  C.  viii.  744. 

90.  Waiver  —  Contract  —  Estoppel.  To  constitute  a  waiver  of  a  for^ 
feiture  of  a  policy  of  insurance  there  must  either  be  a  contract,  supported 
by  a  snfiBcient  consideration,  or  the  necessary  elements  of  an  estoppel. 
Masons^  BenevoUtU  Soc.  v.  Baldwin,  HI.  ▼.  648 ;  86  111.  479.  Int.  Co. 
V.  Wolf,  S.  C.  U.  S.  V.  1 ;  95.  U.  S.  326. 

91.  Ibid.  — Loss  when  Assessment  unpaid.  A  mutual  company  will 
be  held  liable  for  a  loss  which  occurred  whilst  an  assessment  was  unpaid, 
on  receiving  the  assessment  through  its  local  agent,  though  it  was  not  in- 
formed of  the  loss.     hu.  Co.  v.  Botoen,  Mich.  vil.  685. 

92.  Ibid.  —  Payment.  The  agreement  in  a  policy  of  insurance  that 
the  policy  is  not  to  take  effect  until  the  premium  is  paid  may  be  waived. 
Church  V.  Ins.  Co.  N.  Y.  ii.  12 ;  66  N.  Y.  222. 

93.  Ibid.  —  Part  Payment  of  Premium  —  Offer  to  extend  Payment. 
The  acceptance  of  part  payment  of  a  premium  note  which  the  policy  re- 
quired to  be  paid  as  a  condition  of  insurance  will  not  operate  as  a  waiver ; 
neither  will  an  unaccepted  offer  to  extend  the  payment  have  that  effect. 
Garlick  v.  Ins.  Co.  Iowa,  iiu  498 ;  44  Iowa,  553. 

94.  Ibid.  —  Second  Assesstnent.  Where  an  assessment  has  been  levied 
and  not  paid  by  the  assured,  the  mere  fact  that  the  company  levies  an- 
other assessment  upon  the  assured  is  not  a  wuver  of  the  right  to  demand 
payment  of  the  first  assessment,  nor  does  it  remove  the  cousequenoea 
flowing  from  the  neglect  to  pay  that  assessment.  In*.  Co.  v.  ■Cbehnm, 
Penn.  viL  758;  88  Penn.  St.  230. 

95.  Rid.  —  StipulcUion  —  General  Officer.  A  general  officer  may,  by 
parol,  waive  performance  of  a  condition,  which  the  policy  stipulates  can 
be  waived  by  no  officer  except  by  indorsement.  Ins.  Co.  v.  Todd,  Penn. 
V.  26. 

96.  3id.  — Provisions  of  Policy —  General  Agent.  Where  a  policy 
provides  that  any  alteration  or  waiver  of  its  conditions,  "  unless  made  at 
the  head  office,  and  signed  by  an  officer  of  the  said  company,  shall  not  be 
considered  as  valid,"  no  change  can  be  effected  exoept  in  this  manner. 
Marvin  v.  Ins.  Co.  N.  Y.  xi.  780;  85  N.  Y.  278. 

97.  Ibid.  —  Warranty  —  Privilege.  A  warranty  in  an  insoranoe  pol- 
icy is  not  waived  by  granting  a  privilege  inconsistent  therewith,  if  the 
privilege  is  not  exercised.  Devens  v.  Ins.  Co.  N.  Y.  xL  134 ;  88  N.  Y. 
168. 

98.  Warranty  —  AppUeation.  The  application  for  insurance  is  a  part 
of  the  policy  i  the  answers  therein  amount  to  a  warranty.  Ins.  Oa.  v. 
Tatea,  Va.  iv.  89 ;  28  Gratt.  585. 

99.  Rid. — Ansv?ers  in  Application  —  Suggestions  of  Agents  —  Avoid- 
ing Policy.  If  the  agent  takes  charge  of  the  application  or  suggests  or 
advises  what  questions  shall  be  answered,  or  what  will  be  sufficient  an- 
swers, the  company  cannot  avoid  the  policy  because  these  are  untrue 
or  false,  if  full  disclosures  were  made  to  the  agent,  iu.  Co.  v.  Myers, 
Miss.vii.  49;  55  Miss.  479. 

100.  Ibid. — Construction.  When  a  policy  contains  contradictory  pro- 
visions, or  is  so  framed  as  to  make  it  doubtful  whether  the  parties  in- 
temled  the  exact  truth  of  the  applicant's  statements  to  be  a  condition 
precedent  to  any  binding  contract,  the  court  should  lean  against  that 
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oonstrnctioa  which  impoMt  upon  the  assured  tfa«  oUigatioaB  of  a  war- 
nmty.    Mmhr  v.  iw.  Cb.  S.  C.  U.  S.  xviL  705. 

101.  Ibid.  —  Oral  Stattmemt  —  Poliejf.  Where  the  contract  of  insar- 
aace  is  iii  writing,  au  onJ  statemeot  of  a  faet  cannot  be  construed  into  a 
continuing  warranty  or  promise.  Lead  Workt  v.  hu.  Co.  U.  S.  C.  C. 
X.99. 

102.  &id.— BeprmentatwH  in  J^Uraiion  ■ —  Beftrettee  in  PaHey. 
-Ordiuarily,  statSBteats  in  the  application  are  representations,  unless  con- 
verted into  warranties  becaase  ef  a  reference  to  tbem  in  the  policy,  and 
■a  clear,  manifest  purpose  that  the  whole  shall  form  one  entire  contract. 
Int.  Co.  V.  Afyen,  Miss.  vii.  49 ;  5fi  Miss.  479. 

103.  Ibid.  —  St^gioiaml  MimtatemtftL  Though  a  policy  specifies  that 
4he  application  for  iasuranoa  shall  be  «oBsidered  as  a  warranty,  and  taken 
as  a  part  of  the  contract,  yet  a  raisstatenKnt  in  such  application  must,  iu 
some  way,  change  the  nature,  extent,  or  character  of  the  rii^  in  order  to 
avoid  the  polM^;    h»$.  C*.  ▼.  Milhr,  6a.  iii.  784.     - 

INSDBANCB-ACCIDENT. 

1.  Expotun  to  Jkmgmr  —  Goiimg  on  Hatform  —  Oontributofy  Ne^i- 
gttto*.  Going  oat  on  the  platform  on  nearing  the  station,  and  being 
jostled  therefrom  by  the  jerking  of  the  train,  is  contributory  n^ligence, 
and  there  can  be  no  veeorery.  Bon  v.  Au.  Co.  Iowa,  xiiL  SSl ;  56 
Iowa,  664. 

2.  Ibid.  —  Setping  Railvxmf  Paumgw  falling  from  Platform.  A 
mil  way  passenger  asleep  from  weariness  and  the  motion  of  the  car,  who 
leaves  his  seat  whilst  unconscious,  and  going  to  the  platform  fells  there- 
irom  and  is  injured,  can  recover  upon  an  aooideBt  policy.  Sehneiderer 
V.  In:  Co.  Wis.  xvi.  1*8. 

8.  Rid.  —  Being  or  WaScing  on  RaHwag  —  Alighting  on  Bridge, 
Falling  through  a  hole  broken  in  a  bridge  in  attempting  to  alight,  the 
train  ^ving  stopped,  will  not  prevent  a  recovery  upon  a  policy  which 
forbids  being  or  walking  on  the  road-bed  or  bridge  of  a  railway.  Bttrik- 
ioH  V.  Ins.  do.  Peon.  xvi.  fi99. 

4.  Ibid.  —  Walking  on  Rmlroad  at  Night.  Walkmg  to  a  railroad  sta* 
tioii  on  a  dark  night,  partly  on  the  track,  wben  an  entire  way  was  by  the 
highway,  in  which  the  assured  was  killed,  is  within  the  provision  against 
any  onaeeessary  exposure  to  danger.  7\Ulle  v.  jbu.  Cb.  Mass.  xv.  236 ; 
184  Mass.  175. 

5.  "  Immediate  Notiee  "  —  Sujfieimt  NoHee.  Where  the  policy  pro- 
vadea  for  "imatediate  notice  "of  the  accident  and  injury,  it  is  for  the 
jury,  under  all  the  circumstanoes,  to  say  whether  the  notice  actually 
given  was  sufficient.     Lgon  v.  Au.  Co.  low'a,  vi.  169 ;  46  Iowa,  631. 

6.  Poioon  —  JUietake.  Drinking  poison  in  mistake  for  another  harm^ 
less  liquid  which  it  resembled  is  within  the  stipulation  in  an  accident 
policy  that  it  shall  not  extend  to  any  injury  causing  disability  or  death 
from  taking  poison.     PoUoei  v.  Aceimnt  Asto.  Pena.  xvi.  686. 

7.  Tetal  DiocAiHtg—  Competmt  for  Part  of  Wor*.  Where  the  in- 
surance is  against  a  total  disability  to  transact  all  kinds  of  business  a 
recovery  cannot  be  had  upon  its  being  shown  that  the  assured  could  not 
to  aome  extent  do  all  the  accustomed  work  of  his  employment.  Lgon  r. 
Int.  Co.  Iowa,  vi.  169 ;  46  Iowa,  631. 

8.  Aid.  —  What  Btuinett.  A  "  total  disability  "  to  do  business  is  not 
to  be  construed  to  apply  to  any  bosinetB  in  which  the  assured  is  qutdified 
to  engage.    Ibid. 
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INSURANCE-FIBB. 

I.   GEirSKAU,T.  VI.   FoBTEITtrSE. 

n.  IkBOSABIB   IiIT*KS8T;  Vn.  NOTtCE. 

IIL  Coutuun.  VIIL  Phoots  ov  Lom. 

IV.  Bisks.  IX.  Liiiitatioh  o>  Svit. 

Y,  PsBmnM. 

1.  Primd  Faei»  Coat.    Tbe  insured  ou  saing  most  establish :  1,  the  I.  Genenllf. 
ezecation  o£  the  oontraet ;  2,  the  total  or  partial  loss ;  8«  the  value  of 

the  property ;  4,  sndi  notioe  and  preliminary  proof  of  loss  as  is  required 
by  the  policy.     Mack  v.  hu.  Co.  U.  S.  C.  C.  x.  800. 

2.  Anttaen  written  hf  Agent,  vpon  a  Knowledge  of  the  Faett,  to  bo 
rigned  hy  the  Assured.  When  the  assured  makes  a  full  and  complete  dis- 
closure of  the  title  and  situation  of  the  property  to  the  insurer's  agent 
who  deliberately  wrote  the  answers  to  be  signed  by  the  assured,  the  com* 
pany  will  be  estopped  from  denying  its  liability  by  reason  of  the  untruth- 
fulness of  the  replies.     Int.  Co.  v.  MiKee,  HI.  x.  629. 

8.  Apprttitement  —  Toted  Lost.  Upon  a  claim  that  the  loss  was  total 
by  the  insured  a  provision  that  there  should  be  an  appraisal  of  goods  not 
whdJy  destroyed  is  inoperative.  WtlUamt  ▼;  In*.  Co.  Cal.  x.  2d6';  54 
Cal.  442. 

4.  Agreenunt  to  PvUcg  to  Arbitrate  —  Condition  Precedent  to  Suit. 
An  agreement  in  a  policy  to  refer  the  amount  of  loss  to  arbitrators  on 
request,  and  that  no  action  shall  be  brought  until  an  award  has  been 
maide,  is  a  collateral  agreement  and  not  a  condition  precedent  to  tbc 
bringing  of  a  suit,  and  doe*  not  suspend  ^e  piaintiffa  right  of  action. 
SehSiMierger  r.  Im.  Co.  U.  S.  C.  C.  W.  48. 

5.  On.  Building  —  Ityvr^f  to  Matericdt.  Whether  a  total  loss  of  a 
building  has  occurred  depends  upon  whether  the  thing  insured  still  ex- 
ists  as  a  building,  not  whether  the  materials  of  which  it  is  composed 
were  phyatically  destroyed.  Willianu  y.  Int.  Co.  Cal.  x.  286 ;  54  Cal. 
442. 

6.  Gctute  of  Fire  —  Drial.  Tbe  cause  of  a  fire,  necessarily,  is  a  ques- 
tion of  fact  for  the  jury.  Int.  Go.  v.  Sw  Faetorg,  Peon.  L  232 ;  80 
Pean.  St.  407. 

7.  Detignation  —  Of  Building.  A  building  with  a  granite  front  only, 
and  three  stories  high  in  the  front  and  rear,  though  only  one  story  in 
tbe  middle,  will  satisfy  the  designation  in  the  policy  of  "  the  three  sUnry 
granite  building."     Medina  v.  Int.  Co.  Mass.  i.  479;  120  Mass.  225. 

8.  Estoppel  —  Proposed  Reformation.  Where  the  insured  seeks  to 
hare  a  policy  made  correoti  and  is  dissuaded  therefrom  by  the  acts  of  the 
agents  of  the  insurer,  the  latter  is  estopped  from  setting  up  the  letter  of 
the  contract  in  bar  of.  an  action  thereon.  Mather  v.  Ins.  Co.  N.  Y.  iii. 
174.     See  Int.  Co.  v.  Gusdorf,  Md.  i.  205. 

9.  Finding  Bnliion.  When  it  is-  claimed  there  was  solid  gold  and 
ailver  in  the  fire,  bullion  must  be  found,  if  the  circumstances  of  tbe  burn- 
ing will  permit  a  sufficient  search.  Ittt.  Co.  v.  Rtihent,  111.  L  112 ;  79 
IIL  402. 

10.  Interest.  Interest  must  be  allowed  on  the  amoant  insured  from 
the  date  fixed  by  tbe  policy  for  payment  of  the  loss.  Int.  Co.  v.  Gould, 
IIL  ii.  269. 

11.  Loealitgof  Subt'ect  An  insurance  against  fire,  necessarily,  has  re- 
gard to  the  locality  of  the  subject  insured.  Per  Lord  Chelmsford.  Pectr- 
«MS  V.  Ins.  Co.  H.  of  L.  iii.  109  ;  1  App.  Cas.  498. 

12.  Mortgagee  —  Action — Foreehiure.  A  mortgagee  insuring  him- 
self may  sue  before  exhausting  his  remedy  against  the  mortgagor.  Int^ 
a>.  V.  Int.  Co.  N.  Y.  1  Am.  L.  T.  R.  381. 

18.  £leetion  to  Repair  —  Mortgagee  —  Judgment  Creditor.    Neither 
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a  jndgment  creditor  nor  a  mortgagee  can  interpose  to  prevent  the  per> 
formanoe  of  a  provision  to  repair,  rebuild,  or  replace.  Stan^  t.  2n$. 
Co.  N.  C.  V.  216;  76  N.  C.  209. 

14.  Ibid.  —  Notice  —  limitation.  Where  the  insurer  has  not  given 
notice  of  an  intention  to  repair  within  the  time  specified,  no  one  but  the 
insured  can  take  advantt^  of  it  and  require  the  payment  of  the  inaur- 
ance  money  instead.     3i£ 

15.  Sale  —  Damage  before  Pm/ment  —  Recovery  from  Vendor.  Where 
between  the  contract  for  the  sale  of  a  house  and  the  payment  of  the 
purchase-money  it  is  damaged  by  fire,  and  the  vendor  is  paid  the  insui^ 
ance  money,  it  may  be  recovered  by  the  insurer  upon  the  receipt  of  the 
full  price,  the  contract  of  insurance  being  for  indemnity  only.  CatteUain 
V.  Preston,  Ct.  of  Appeal,  xvi.  573. 

16.  "  Store  Fixtures  "  and  "  Store  "  in  Policy.  »  Store  fixtures  "  in 
a  policy  mean  those  store  fittings  or  fixed  furniture  which  are  peculiarly 
adapted  to  make  a  room  a  store  rather  than  something  else.  Thurston 
V.  Jnt.  Co.  U.  S.  C.  C.  xvi.  161. 

17.  Subrogation  —  Against  Wrong-Doer.  Where  a  fire  insurance  com- 
pany has  paid  the  loss  it  may  maintain  an  action  in  the  name  of  the  in- 
sured against  those  by  whose  misconduct  or  negligence  the  loss  occurred. 
S.  R.  Co.  V.  Rogers,  Va.  xiv.  509  ;  70  "Va.  443. 

18.  Tools  —  Patterns  for  Iron  Castings.  Any  patterns  used  in  mak- 
ing castings  when  applied  by  hands  are  tools  of  trade,  and  will  be  held 
to  be  included  in  the  term  "  tools  "  in  a  policy  of  insurance  against  loss 
by  fire.     LooeweH  v.  bis.  Co.  Mass.  vi.  20;  124  Mass.  418. 

19.  Ibid.  —  Patterns  in  a  special  case  defined.     Ibid. 

II.  Insurable  20.   CoiUract.     A  contract  for  insurance  against  lost  by  fire  is  a  con- 

Interest,  tract  of  indemnity ;  and  there  must  be  an  insurable  interest  in  the  prop- 

erty.    Spare  v.  Ins.  Co.  U.  S.  C.  C.  xv.  615;  4  Saw.  618. 

21.  Owner  of  Building —  Mortgage  on  Land.  The  owner  of  a  build- 
ing has  an  insurable  interest  therein,  notwithstanding  the  mortgage  upon 
the  land  is  sufficient  to  cover  the  land  and  the  building,  his.  Co.  v. 
Stinson,  S.  C.  U.  S.  xi.  689 ;  103  U.  S.  25. 

22.  Building  —  Removable  in  Term.  The  owner  of  a  building  re- 
movable within  a  term  can  recover  its  full  value,  though  the  term  was 
near  its  end.    Manuf.  Co.  v.  Ins.  Co.  Mass.  xvL  753. 

23.  On  Chattels  —  Mortgage  —  Title.  Where  a  policy  is  issued  on 
chattels  which  are  mortgaged,  the  legal  tide  thereto  inures  at  once  to  the 
mortgagee.    Iron  Co.  v.  Ins.  Co.  Wis.  viii.  190;  46  Wis.  28. 

24.  Commission  Merchant  and  Warehouseman —  Owner's  RiA.  The 
owner  of  an  elevator,  a  commission  merchant,  has  an  insurable  interest  in 
the  grain  deposited  in  it,  though  he  stipulates  that  the  grain  is  subject  to 
his  charges,  and  is  at  the  owner's  risk  as  to  fire.  Baxter  v.  Ins.  Co. 
U.  S.  C.  C.  xiv.  106;  11  Biss.  306. 

25.  Consignee  on  Commission.  A  consignee  of  goods  delivered  to  be 
sold  on  commission  has  an  insurable  interest  therein.  Ins.  Co.  v.  Engle, 
Md.  viii.  527  ;  52  Md.  468. 

26.  Creditor — As  His  Interest  may  appear  —  Action.  A  creditor  to 
whom  the  loss  was  payable,  "  as  his  interest  may  appear,"  has  no  inter- 
est on  which  he  can  sue.     Hatch  v.  Ins.  Co.  U.  S-  C.  C.  xiii.  293. 

27.  '^ Deed"  —  Fee.  The  word  "deed  "  as  an  answer  to  the  question, 
"  What  is  your  title  or  interest  in  the  property  ?  "  in  an  application  for 
insurance  does  not  necessarily  import  an  unqualified  grant  in  fee.  Mer- 
riU  V.  Ins.  Co.  N.  Y.  vL  247. 

28.  Equitable  Title  —  Parol  Contract —  Part  PaymenL  A  purchaser 
in  possession  under  a  parol  agreement,  who  has  paid  part  of  the  purchase- 
money,  though  the  title  is  in  the  vendor,  has  an  insurable  interest.  Ins. 
Co.  V.  MscIms,  Penn.  xii.  814.  Pelton  v.  Ins.  Co.  N.  Y.  viii.  630;  77 
N.  Y.  605.    See  Fowls  ▼.  Ins.  Co.  Mass.  iv.  292 ;  122  Mass.  191. 
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29.  Judgment  Creditor.  A  judgment  creditor  has  an  insnrable  inter- 
est in  the  property  of  his  debtor ;  bat  he  cannot  recoTer  from  the  insurer 
npon  an  injury  thereto  as  for  a  loss  to  himself,  unless  he  also  shows  that 
the  judgment  debtor  has  not  sufficient  property  left  out  of  which  the 
judgment  can  be  satisfied.  Spare  t.  Int.  Oo,  U.  S.  C.  C.  xv.  615 ;  4 
Saw.  618. 

50.  Mechanic's  Lien  —  Foredoture.  The  failure  to  foreclose  a  me- 
chanic's lien  is  not  matter  of  defence  against  the  mechanic  Jn$.  Go.  t. 
Stinton,  S.  C.  U.  8.  xi.  689 ;  108  U.  S.  25. 

51.  JUd.  —  Mortgage.  A  mechanic  has  an  insurable  interest  in  a 
building  to  the  extent  of  his  lien,  though  the  land  be  mortgaged  to  the 
value  of  the  land  and  the  building.     Md. 

82.  Mortgagee  —  Action  —  New  Ifampthire.  In  New  Hampshire  an 
action  may  be  brought  upon  a  iire  policy  by  the  mortgagee  when  he  has 
paid  the  premium.     Situ  v.  Int.  Co.  U.  S.  C.  C.  x.  719. 

88.  Lott payable  to  Mortgagee  "at  hit  Interett  may  appear."  Where 
a  policy  is  payable  to  a  mortgagee  "  as  his  interest  may  appear,"  the 
phrase  means  that  the  company  will  pay  the  mortgagee  to  the  extent 
of  his  lien  or  charge  on  the  premises.  Siat  v.  Int.  Co.  U.  S.  C.  C.  xii. 
887. 

S4.  Mortgagee  tuing  alone.  Upon  a  policy  to  a  mortgagee  as  his  in- 
terest shall  appear,  if  the  debt  is  greater  than  the  insurance,  he  may  sue 
as  the  legal  owner.     Hammel  v.  Int.  Co.  Wis.  xi.  31 ;  50  Wis.  240. 

85.  IXtchture  of  No  Ownerthip.  A  policy  procured  on  property  in 
which  assured  had  no  insurable  interest,  even  where  he  disclosed  all  the 
facts  in  respect  to  ownership,  is  absolutely  void.  Int.  Oo.  v.  Montagtie, 
Mich.  vi.  462 ;  38  Mich.  548.  i 

36.  Action  by  Owner —  Mortgagee.    The  owner  may  sue  in  his  own 
name,  though  there  is  a  memorandum  on  the  policy  that  "the  loss,  if  any,  * 
is  payable  to  A.  as  mortgagee."    This  is  not  an  assignment  of  the  policy. 
Martin  ▼.  Int.  Co.  N.  J.  i.  82  ;  88  N.  J.  L.  161.     Savingt  Ihttitution  v. 
Int.  Oo.  Mass.  i.  179  ;  119  Mass.  240. 

87.  Pecuniary  Interett.  Any  person  who  has  a  legal  or  equitable  in- 
terest in  property,  or  is  so  related  to  it  that  an  injury  to  it  may  cause 
him  pecuniary  loss,  has  an  insurable  interest  therein.  i^Htre  v.  Int.  Co. 
TJ.  S.  C.  C.  XV.  616;  4  Saw.  618. 

88.  Pertonal  Property  —  Bill  of  Sale  at  Security.  That  a  bill  of  sale, 
as  security,  has  been  given,  possession  being  retained,  does  not  qualify 
the  actual  ownership  of  personal  property.  Krouk  v.  Int.  Co.  Penn.  ix. 
217  ;  91  Penn.  St.  300. 

89.  Policy  to  A.  and  B.firtt  payable  to  A.  A  policy  to  A.  and  B.  made 
"  first  payable  to  A.  as  his  interest  may  appear,"  the  premium  being  paid 
by  A.,  shows  an  insurable  interest  in  him  on  which  he  can  sue.  Int.  Co, 
V.  Fotter,  III.  viii.  648 ;  90  111.  121.     See  Lane  v.  Int.  Co.  La.  xvii.  46. 

40.  Adedneet  by  Trutleet  to  Railroad.  The  right  to  reimbursement  for 
advances  made  to  a  railroad  company  by  the  trustees  is,  until  ascertained 
and  defined  by  a  decree  of  the  court,  too  uncertain  an  interest  to  be  in- 
surable.    Bithop  v.  Int.  Co.  Conn.  xv.  482 ;  49  Conn.  1 67. 

41.  T^tle  —  No  Adverse  Clnim.  Where  the  insured  claims  the  exclu- 
sive use  and  enjoyment  of  the  property,  there  being  no  assertion  of  an 
adverse  interest,  iheie  is  an  insurable  interest  in  him,  though,  in  fact,  he 
has  not  a  valid  title.    Miller  v.  Int.  Co.  U.  S.  C.  C.  xii.  4 ;  19  Blatch.  809. 

42.  In  Vendort —  Goodt  ttored,  told,  and  delivered.  A  vendor  had 
no  insurable  interest  in  goods  in  his  warehouse,  which  he  had  sold  and 
delivered.     Loekhart  v.  Cooper,  N.  C.  xvi.  57. 

48.    Conditiont  Precedent  —  Pleading.     It  must  appear  that  the  con-   III.  Contract. 
ditions  precedent  of  the  policy  have  been  complied  with,  or  the  deolara- 
tioii  ia  demurrable.    Perry  v.  Att.  Co.  U.  S.  C.  C.  xii.  684. 
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44i  Pbrol  OoKdraet  —  foUey — '  Covmutnt  or  Auu$Hpttt  'Where  a 
written  permission  it  indoraed  on  tlie  back  of  the  policy,  not  being  in 
porsuanoe  of  any  provision  therein,  and  not  being  nnder  seal,  snoh  per* 
mission  is  a  new  and  distinct  contract  by  parol,  atid  the  proper  fortn  of 
action  upon  snch  policy  and  permission  is  not  covenant  bat  ataompeit. 
SheHzer  v.  Int.  Co.  Md.  vi.  203 ;  46  Md.  506. 

45.  Md.-^PoKey—'  Payment  An  application  to  tbe  agent  of  a  for- 
eign company  for  insorance  and  a  reqnesc  that  b6  would  bring  the  policy 
when  it  was  ready,  to  which  the  agient  replied,  "  All  right,"  the  applicant 
not  paying  the  premium^  though  the  agent  gave  him  notice,  is  not  an 
oral  contract  binding  the  insurer.  Mjfert  v.  Im.  Co.  Mass.  iii.  688;  121 
Mass.  338. 

46.  Parol  Evidence  ai  to  PeKdet  -^  ExeepHom.  Exceptions  to  the 
general  rule  as  to  parol  evidence,  so  far  as  insurance  policies  are  con- 
cerned, are  those  cases  in  which  the  insured  is  misled  by  assurancea  or 
declarations  of  the  insurer  or  his  agent,  or  where  the  insurer  seeks  to 
take  advantage  of  a  forfeiture  of  his  own  creation,  or  where  the  insured 
has  given  a  correct  description,  and  the  description  has  not  beMi  followed 
by  the  insurer  or  his  agents  in  preparing  tbe  policy,  or  where  the  parties 
stand  upon  unequal  grounds,  and  one  of  them  uses  his  superior  knowl- 
edge or  influence  to  miriead  tbe  other  as  to  the  true  import  of  the  con- 
tract.    Int.  Co.  V.  Wett,  Vai  rv.  29 ;  76  Va.  576. 

47.  Partial  Payeet  —  Action  on  Policy.  Persons  nuued  in  an  insai(> 
ance  policy  as  payees  to  the  extent  of  a  partitd  interest  (wly  are  not 
entitled  to  sue  on  the  policy.  Int.  Co.  v.  Davenport,  Mich.  tL75S;  87 
Mich.  309. 

48.  On  Partnerthip  Properly.  A  policy  to  one  of  a  firm  before  the 
formation  of  a  partnership,  which  was  treated  in  ita  renewals  as^  an  in- 

'surance  on  the  firm  stock,  is  a  policy  on  the  firm  property.    Int.  Co.  V. 
Verdier,  Mich.  i.  204 

48.  Policy  to  "  A.  and  his  Legal  Repretentativet."  A  policy  to  "  A. 
and  his  legal  representatives"  is  a  contract  for  personal  indemnity,  and 
his  personal  representatives  may  sue.  Int.  Co.  y.  Kinnier,  Va.  iU.  280 ; 
28  Gh:att  88. 

50.  Premium  —  Landlord't  Bight  to  buy  from  Lestee.  A  Imd^wner 
who  has  the  right  to  elect  to  buy  houses  built  npon  bis  land  by  a  lessee, 
though  he  jobs  his  lessee  in  an  application  for  fire  imnirance,  is  not  liable 
for  the  premiums.     Int.  Co.  v.  Holt,  Va.  vi.  479. 

51.  Sitbwgation  -^  Jnturer  and  Mortgagee.  An  agreement  with  a 
mortgagee  to  protect  him  if  the  mortgagor's  policy  should  become  void 
through  his  act,  and  for  a  subrogation  to  the  company  of  the  mortgagee's 
rights,  is  valid,  and  the  mortgagor  will  have  no  benefit  from  it,  and  can- 
not control  it.     in*.  Co.  v.  Decker,  N.  Y.  vi.  566 ;  74  N.  Y.  604. 

52.  Termination  of  Policy.  Where  a  policy  contains  a  stipulation' 
that  either  party  may  terminate  the  contract,  the  right  is  one  which  can 
only  be  exercised  by  either  party  upon  a  strict  compliance  with  the  terms 
of  the  policy  reladng  to  cancellation.  Rutikle  v.  Ine.  Co.  U.  S.  C.  C. 
xi.  599. 

IV.  Risks.  68-  Agent  —  Knowledge  of  Agent  — >  Pard  Evidence.    Where  the 

agent  of  an  insurance  conrpany  omitted  to  insert  in  a  policy  on  a  stock 
of  general  merchandise  permission  to  the  assured  to  keep  kerosene  oil 
and  powder  in  the  same  building  with  snch  stock,  parol  evidenee'  was  ad- 
missible to  show  knowledge  of  saoh  keeping  by  the  agent.  7n«.  Co.  v. 
Miller,  Ga.  iii.  734. 

54.  Changes  in  Premiset.  Where  there  ard  tw6  or  m6re  clumges, 
unconnected  with  each  other,  and  one  has  increased  the  risk,  it  is  not  an 
answer  to  the  plea  of  forfeiture  to  say  that  somethiog  dse  has  dinii wished 
it.    Lead  Worht  v.  bu.  Cb.  U.  S.  &  C.  xw  99. 
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55.  lUd. —  J)upiaoing  a»d  AttaeUng  Part  of  BttUding.  The  insnr- 
•aoe  can  be  recorered  on  a  part  of  a  building  destroyed  which  has  been 
displaced  aud  attached  to  another  part  of  the  building  without  enhandng 
the  risk.    Dom  t.  Int.  Co.  U.  S.  C.  C.  i.  132. 

56.  Md.  —  Repairt  and  AltercUiont.  The  right  to  repair  and  alter 
buildings  is  incident  to  the  ownership ;  and  such  repairs  and  alterations 
as  do  not  enhance  the  risk  taken  by  the  insurer  may  be  made  by  the  as- 
sured without  the  assent  of  the  insurer,  unless  such  assent  is  required  by 
the  policy.     Ibid. 

57.  dottUion  —  Explotiv*  Oils.  Where  the  policy  declares  that  no 
loss  is  to  be  paid  in  case  of  collision,  unless  fire  ensue,  and  then  only  for 
the  loss  and  damage  by  fire,  and  stipulates  that  the  insurer  will  not  be 
liable  for  any  loss  by  fire  arising  from  petroleum,  or  other  explosive  oils, 
it  substantially  says  :  We  will  insure  you  against  fire,  and  if  fire  ensues 
from  a  collision,  we  will  pay  you  the  damage  caused  by  the  fire,  though 
not  that  caused  by  the  collision ;  but  if  a  fire,  ensuing  a  collision,  arise 
from  petroleum,  or  other  explosive  oils,  we  do  not  undertake  to  pay  the 
loss.     hu.  Co.  V.  Fargo,  S.  C.  U.  S.  iv.  686 ;  96  U.  S.  227. 

58.  Country  Store  —  Drugs  —  Benzine.  When  the  written  part  of  the 
policy  included  "  drugs,"  and  "  such  other  merchandise  as  is  usually  kept 
in  a  country  store,"  and  the  printed  part, excepted  benzine,  without  writ- 
ten permission,  keeping  benzine  would  not,  as  matter  of  law,  avoid  the 
policy.     Coarrigan  v.  Im.  Co.  Vt.  xiii.  284 ;  63  Vt.  218. 

69.  Druggist's  Stock  —  Intoxicating  Liquors  —  Statute.  An  insur- 
ance of  liquors  intended  for  illegal  sale  is  invalid  ;  but  when  the  assured 
was  a  druggist,  and  only  a  small  proportion  of  the  property  insured  was 
liquor,  nothing  of  illegality  appearing  in  the  contract,  or  in  the  design  in 
entering  into  it,  the  contract  being  collateral  to  the  occasional  acts  of  un- 
lawful selliog,  it  is  not  invalid.     Ibid. 

60.  Explosion  —  Original  and  Proximate  Cause.  Where  a  policy 
contains  a  clause  exempting  the  insurer  from  loss  from  any  explosion 
upon  the  insured  premises,  and  the  fire  is  communicated  to  explosive 
material  on  the  premises,  whereby  an  explosion  takes  place,  by  which 
explosion  the  destruction  of  the  entire  premises  is  hastened,  the  insurer's 
liability  is  not  diminished  by  the  exception  in  the  po]i<^,  the  explosion 
not  having  been  the  original  cause  of  the  loss.  Washburn  v.  Ins.  Co. 
U.  S.  C.  C.  viii.  744. 

61.  Extra  Hazardous  Vs»  —  Dwelling —  Occasional  Work  by  Carpen- 
ter. The  condition  in  a  policy  on  a  dwelling  that  the  use  of  the  prem- 
ises for  any  extra  hazardous  business  shall  render  the  policy  void  is  not 
violated  by  the  use  thereof  by  an  occasional  day's  work  by  a  carpenter 
in  a  part  of  the  house.     Im.  Go.  v.  Foster,  111.  viii.  648  ;  90  III.  121. 

62.  Ibid.  —  Means  of  Lighting.  A  clause  which  avoids  the  policy  if 
a  more  hazardous  business  is  done  by  the  assured  in  the  building  does 
not  cover  an  additional  risk  from  a  more  hazardous  means  of  lighting 
the  building.     Jns.  Co.  v.  Shoe  Factory,  Penn.  i.  282 ;  80  Penn.  St.  407. 

63.  Forfeiture —  Custom.  A  custom,  in  like  localities  in  the  state, 
cannot  be  shown  to  avoid  a  forfeiture  provided  for  in  the  policy  if  the 
dealer  in  hardware  and  forming  implements  keeps  gunpowder  or  petro- 
leum without  written  permission  indorsed  on  the  policy.  Beer  v.  Lu. 
Co.  Ohio,  XV.  730. 

64.  Generating  or  Evaporating  Gasoline  —  "  Contiguous  thereto." 
A  distance  of  fifty  feet  from  an  insured  bulding  is  not  "contiguous 
thereto."    ArkeU  v.  Ins.  Co.  N.  Y.  iii.  625 ;  69  N.  Y.  191. 

66.  Stock  in  Hair  Store.  An  insurance  on  "  stock  of  hair,  wrought, 
raw,  and  in  process,"  will  not  extend  to  fancy  goods  made  of  other  mate- 
riab,  although  osually  kept  in  a  retail  hair  store.  Medina  t.  Itu,  Co. 
Mass.  i.  479;  120  Mass.  225. 
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66.  "  Increase  the  Si»L"  The  term  "  increaae  the  risk  "  mast  be  eon- 
straed  to  mean  an  essential  ioorease  tbereoL  Orane  ▼.  Ih§.  0».  U.  8. 
C.  C.  X.  680. 

67.  Increcue  of  Ritk  —  Fire  from  Other  Caute.  Where  a  pc^icj  con* 
tains  a  provision  aanolUng  the  contract  in  case  of  an  increase  of  risk,  the 
contract  is  annulled  by  such  increase  even  if  the  fire  is  not  caused  bj 
such  increased  risk.     Ltt.  Co.  v.  KunJde,  Tenn.  vii.  215. 

68.  Ibid.  —  Negligenoe.  The  careless  use  by  the  tenant  of  a  steam 
thresher  on  the  place,  in  threshing  wheat,  so  that  the  sparks  from  it 
caused  the  destruction  of  the  insured  property,  was  not  within  a  pro- 
vision against  a  material  increase  of  risk,  but  was  clearly  a  risk  covered 
by  the  policy.    Mirtin  r.  Jn$.  Co.  Md.  ii.  581 ;  45  Md.  51. 

69.  Kerosene  —  Keeping  or  \uing  Coal  or  Earth  Oils.  A  prohibitioB 
that  without  written  consent  "  refined  ooal  or  eaHh  oils "  should  not  be 
kept  or  used  upon  the  premises  will  not  be  construed  to  indicate  that 
the  use  of  kerosene  was  prohibited.     BettneU  v.  hts.  Co.  N.  Y.  x.  409. 

70.  Ibid. —  Waiver —  Estoppel.  And  where  the  agent  of  the  insarer, 
who  inspected  the  premises,  saw  the  means  of  lighting  them,  and  that 
kerosene  was  used  therefor,  a  waiver  of  the  requisite  consent  will  be 
raised,  and  ah  estoppel  against  setting  up  the  forfeiture  created.     Ibid. 

71.  Marine  Conditions —  Con^ruction.  A  contract  upon  a  fire  poli^ 
to  which  was  attached  conditions  setting  out  marine  risks  becomes  an 
insurance  under  a  fire  and  marine  policy.  In*.  Co.  v.  Humphreys,  ImL 
viii.  782 ;  65  Ind.  549. 

72.  Ibid.  —  General  Average.  Under  a  fire  policy  on  a  vessel  the 
liability  of  the  insurer  does  not  embrace  the  risk  of  general  average  or 
other  marine  risk.     Transportation  Co.  ▼.  Ins.  Co.  Md.  x.  48. 

7S.  Ibid, —  Trannt  to  Dry  Dock.  Where  a  vessel  is  insured  on  a  time 
policy,  and  is  described  as  lying  in  a  particular  place,  with  liberty  to  go 
into  dry  dock,  the  insurance  impliedly  continues  while  the  ship  is  in  tran- 
sit to  and  from  any  convenient  dry  dock.  Per  I.iord  Penzance.  Pear- 
son V.  Ins.  Co.  H.  of  L.  iii.  109 ;  1  App.  Cas.  498. 

74.  Ibid. —  Convenient  Deviation.  On  the  transit  to  and  fro  the  ship 
may  do  anything  usual  for  the  acconnplishment  of  snoh  a  transit,  and  any 
dday  or  deviation,  usual  or  convenient,  connected  with  and  tending  to 
such  transit  is  justifiable  and  protected  by  the  policy.  Per  Cairns,  £.  G. 
Jbid. 

75.  Ibid.  —  Delay  on  Retttrv.  Bat  where  a  loss  occurs  during  the 
rnnni/ig  of  the  policy  while  the  vessel  is  not  in  the  place  described  in  the 
policy,  nor  in  the  dry  dock,  and  not  engaged  in  the  transit  to  and  from 
the  dry  dock,  but  delayed  in  her  return  from  the  dry  dock  for  a  purpose 
unconnected  with  the  transit,  the  loss  is  not  covered  by  the  policy.    Ibid. 

76.  Occupants  —  Knowledge  «f  Agents  of  Insured.  I'he  fact  that 
some  of  the  apartments  were  occupied  for  bar  rooms,  and  other  loose, 
immoral  purposes  at  the  time  of  the  loss,  canaot  afieet  the  risk,  when 
substantially  the  same  classes  of  tenants  occupied  the  house  when  insured, 
after  inspection  by  the  agents.  Ins.  Co.  v.  Feagin,  Ga.  iz.  172;  52  Ga. 
512. 

77.  Notiee  of  Other  Use — PeKcy  returned  nncanceUed.  Where  the 
insured  returns  his  policy  with  the  notification  that  the  premises  are  used 
for  other  purposes  than  those  stipulated  and  the  company  returns  the 
policy  uncancelled,  it  is  continued  in  force.  Nedrow  v.  Ins.  Co,  Iowa, 
ii.  50. 

78.  "  Permission  to  make  Akerations  and  Repairs  incidental  to  Busi- 
ness." A  provision  that  "  the  insured  has  permission  to  make  alterations 
and  repairs  incidental  to  the  hneiness  "  applies  to  such  alterations  in  rela- 
tion to  the  business  as  will  not  essentially  and  materially  increaae  the 
risk.     Crane  v.  Ins.  Co.  U.  S.  C.  C  x.  580. 
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79.  Remewal — Jl^lw*  —  KmwMg*  <^  iuund,  VvitB$  an 
ID  the  risk  is  made  known  to  the  insurer  upoti  renewal,  th*  policy  is 
aivoided.  That  the  iasured  wa  ignorant  of  the  chmoga  will  nob  relieve 
him.     Bnuck  v.  Jms.  Co,  N.  Y.  z.  746  ;  21  Uiw. 

80.  PoHoff  OH  Stewnboat —  CollitioH,  A  fire  esmed  by  eoIKsion  is 
within  a  fire  risik  only  on  a  8tMmboai>  Jbu.  Oo.  t.  Shirbak,  CM<i,  i 
Am.  L.  T.  B.  330. 

81.  **  Slock  of  Good*  "  ~~-  Comignmenl*.  Aa  a  general  rale,  an  insoiv 
anoe  on  the  "  stock  of  goods  "  of  a  merchant  means  such  goods  as  he 
may  from  time  to  time  Imy  in  the  ordiiuiry  course  of  baslDess.  But  snch 
a  policy  issaed  to  iorwar^g  and  commission  merobaats  may  cover  good* 
d^vered  for  sale  oo  comulasion  if  aaeh  wer«  the  iiitentian  of  the  parties. 
Jw.  (h,  ▼.  S»glt,  Md.  Yui.  &27 ;  52  Md.  468. 

82.  Vidue.  An  insurer  may  trust  to  the  representation*  of  the  in- 
sored  as  to  gooda  insitted  and  their  ndue,  and  he  may  r^y  upon  the 
insured  having  given  him  all  the  data  necessary  to  enable  him  to  68t>- 
Biate  the  risk,     /wc  Co.  v.  Xubm,  III.  i.  112 :  79  HL  402. 

83.  War  Clcau^  —  Ptoximate  Otmm.  UnleSB  tJM  battle  it  the  pro» 
mate  cause  of  the  fire  the  insurer  is  uot  protected  by  a  war  clsnae.  The 
bumiog  by  an  army  officer  of  stores  to  prevent  them  falling  into  the 
hands  of  the  enemy,  a  battle  being  in  progress,  will  not  avoid  the  kwa 
Boon  V.  Am.  Co.  U.  S.  C.  C.  3  Am.  L.  T.  B.  179. 

84.  Affent  —  Promissory  NaUt  for  Pr*/aium.     Promissory  notes  at  T.  PrcmlBoi. 
the  assured  may  be  taken  by  aa  agent  of  the  company  in  payment  of 
assessments  on  a  premium  note,  so  aa  to  bind  the  company.     Jnt.  Oo.  v. 
Bedford,  Penn.  ii.  14. 

85.  AtteumenU  on  Prtmium  Note*  —  S^gidmuf  of  A$»e$tmeiit.  In 
levying  an  assessment  npon  premium  notes  of  members  of  a  motnal  in- 
soranoe  ownpany,  a  general  aaees6m«nt  upon  all  the  members  for  a  given 
percentage  upon  their  notes  is  svfficient.  Jn*.  Co.  v«  Bought,  Penn.  xii. 
666. 

86.  Betum  ^  Dtpouit  —  Mortgagee  -.-  Stewriiy.  A  mortgagee  t« 
whom  a  perpetnal  insurance  of  the  mortgaged  premises  has  been  as. 
signed  as  security  for  the  mortgage  debt  is  entitled  to  the  deposit  pre- 
mium on  a  sale  being  made  of  the  preauses.  which  divests  his  insumble 
interest  and  that  of  the  mortgi^r,  tiie  proeeeds  of  said  sale  not  being 
tafficient  to  pay  the  morl^age  debt.  Beiftnyiefs  Appeal,  Penn.  vii. 
537 ;  88  Penn.  St.  436. 

87.  Fotfeitwre.  Such  action  by  the  company  (see  parag.  77,  tuipr<£^ 
however,  does  not  operate  bo  waive  any  conditions  respecting  time  of 
payment,  and  a  failure  to  comply  with  these  works  a  forfeiture.  Ntdtam 
T.  Lm.  Oo,  Iowa,  iL  50. 

S&.  Interest  on  Premium  Note — Unpaid  Dividend*.  Unless  requested 
by  the  insured  a  mutual  coonpany  cannot  apply  unpaid  dividends  in  pay* 
ment  of  the  interest  on  the  premium  note.  Jnt.  Co.  v.  Odd  IVlawt, 
Hd.  xiv.  400. 

89.  Notice  —  JntereU  on  Prtmittm  Note  —  Charter.  A  mutual  coos' 
pany  is  not  bomid  to  give  notice  that  the  interest  oii  the  premium  note  is 
due,  when  the  charter  provides  that  the  policy  will  be  suspended  if  the 
interest  is  not  paid  on  or  before  the  annual  meeting  day ;  that  it  was  its 
castom  to  give  notice  did  not  change  this  nil&     Ibid. 

90.  GeneraUy  —  By-lMV)  —  Nev>  Cause  of  Forfeiture  into  Sxitttng  VI.  Forfeltniv. 
Paiiciee.     A  subsequent  by-law  is  inoperative,  although  the  policy  is  de> 

clared  to  be  subject  to  the  charter  aad  by-laws  of  the  company  and  to 
the  laws  of  the  state.  Becker  v.  £u.  Co.  Mich.  xiv.  177 ;  48  Mich. 
610. 

91.  Jbid. —  On  Funtituire — Removal — ^^sMie  in  Street.  InsuraBce 
on  furniture  in  an  aodesignated  house  on  a  street  is  payable  though  i| 
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was  removed  to  another  hoase  in  the  same  street  Lyont  ▼.  £u.  Ob. 
R.  I.  xiL  414. 

92.  Ibid. —  Fraud  —  Evidence.  Presnmptions  as  to  fraudulent  acts 
at  and  before  the  fire.    See  Int.  Go.  v.  Rvhen,  III.  L  112 :  79  111.  402. 

98.  Ibid.  —  Mortgagor  and  Mortgagee  —  Breach  of  Mortgagor.  Where 
the  contract  is  made  with  the  mortgagor,  the  mortgagee  cannot  recover 
where  the  mortgagor  has  committed  a  breach  of  the  conditions  of  the 
policy.  Humphrey  t.  Int.  Co.  U.  S.  C.  C.  ix.  106 ;  15  Blatch.  505.  Siat 
T.  L*$.  Co.  U.  S.  a  C.  X.  719. 

94.  Rid.  —  Technical  For/eituret.  When  forfeitures  are  alleged  on 
purely  technical  grounds,  not  going  to  the  risk,  the  rule  is  universal 
that  the  contract  of  insurance  is  to  be  upheld  if  it  can  be  done  without 
the  violation  of  any  principle  of  law.  Iron  Co.  v.  At.  Go.  Wis.  viii.  190; 
46  Wis.  23. 

95.  Change  of  7\tle.  As  to  what  is  a  change  in  ownership.  See  Oakei 
V.  £m.  Go.  Mass.  xi.  775;  ISl  Mass.  164. 

96.  Ih'd.  —  Formal  Action  of  Jntwer.  Where  there  is  a  forfeiture  l^ 
reason  of  a  change  of  title,  the  contract  is  ended  without  any  formal  act 
of  the  insurer.     Lu.  Co.  v.  Ifebard,  Penn.  x.  443 ;  95  Penn.  St.  45. 

97.  RitL  —  Attignment  —  Content  —  Premium.  The  assignment  of 
a  policy  on  a  house,  furniture,  and  clothing,  made  with  the  assent  of  the 
insurer,  and  a  payment  of  (he  unexpired  premium,  binds  the  insurer. 
(himmingt  v.  Int.  Co.  N.  H.  83 ;  55  N.  H.  457. 

98.  Imd.  —  Conditiom  —  Implied  Jttent.  The  notice  of  a  sale  and 
an  assignment  of  the  policy  to  which  the  insurer  gives  no  consent  will 
not  save  the  condition  against  a  change  of  title  and  an  assignment  with- 
out the  insurer's  consent  indorsed  on  the  policy.  £u.  Go.  v.  HeiKord, 
Penn.  x.  443 ;  95  Penn.  Su  45. 

99.  Rid.  —  Buildingi — Lettee  —  Leated  Ground.  Where  the  as- 
sured describes  his  building  as  being  on  leased  ground,  he  indicates  that 
his  interest  is  that  of  a  lessee,  and  any  reference  or  statement  in  the 
proo&  of  loss  that  he  is  the  owner  must  be  taken  to  refer  to  his  inters 
est  as  set  out  in  the  policy.  Fotele  v.  Int.  Co.  Mass.  iv.  292;  122 
Mass.  191. 

100.  Rid.  —  Buildingi  retained  after  Land  told  —  ConeeabnenL 
Where  the  insured  had  sold  the  land  but  retained  the  buUdings,  and  then 
got  a  new  policy  on  them,  the  policy  is  not  avoided  for  change  of  title, 
the  insurer  having  carelessly  overlooked  this  change.  Manuf.  Go.  v. 
hu.  Co.  Mass.  xvi.  753. 

101.  Rid.  —  Confettion  of  Judgment.  The  confession  of  a  judgment 
to  a  greater  amount  than  the  value  of  the  insured  proper^  ia  a  sufiBdent 
reduction  of  the  assured's  interest  therein,  "  below  the  amount  insured," 
to  work  a  forfeiture  of  a  policy  provided  therefor  in  case  of  such  reduc- 
tion, though  no  execution  issue  on  the  judgment.  Bank  v.  Terket,  Peun. 
V.  534 ;  86  Penn.  St.  227. 

102.  Rid.  —  Corporation  —  Tide  in  Individual.  That  the  record  title 
was  in  an  individual  for  a  corporation  will  not  avoid  the  policy  on  its 
statement  that  it  was  the  owner.  Battel  Go.  v.  J^  Go.  U.  S.  C.  C.  viiL 
744. 

108.  Rid.— Deed  to  Wife—  Tenancy  bg  Ourtetg.  The  conveyance 
to  a  third  person  and  then  to  the  wife  of  the  insured  is  a  voidable  change 
in  the  title.  That  the  insured  held  the  property  as  tenant  by  the  cur- 
tesy will  not  support  the  policy.  Baldwin  v.  Int.  Go.  N.  H.  xiu  116. 
Oaket  V.  Int.  Co.  Mass.  xi.  775  ;  181  Mass.  164. 

104.  Ibid.  —  Exact  T\tle  —  Knowledge  of  Agent  —  Waiver.  The 
knowledge  of  the  agent  of  the  insurer  of  the  true  state  of  the  title  ot 
the  insured  will  waive  the  condition  of  forfeiture  for  a  misstatement  of 
the  tide.    Leach  v.  Int.  Go.  N.  H.  ix.  181 ;  58  N.  H.  845. 
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105.  Rid.  —  Blotting  I*eumbra$toM.  Wbere  a  policy  provides  that 
it  shall  be  invalidated  opon  any  transfer  or  foredosnre,  and  that  the  in- 
terest of  the  assured  shall  be  truly  stated,  as  owner,  mortgagee,  or  lessee, 
it  indicates,  in  terms,  that  mere  incumbrances  shall  not  avoid  it.  Harri* 
r.  Tuon,  6a.  ix.  345  ;  63  Ga.  629. 

106.  Ibid. —  Good  TitU — Jj>pantU  Deftett  on  Record.  A  good  title 
though  apparently  defective  on  the  record  satisfies  the  requirement  of 
the  provision  for  a  good  title.    Loehoood  v.  Au.  Go.  Conn.  xii.  44. 

107.  JBiid.  —  Hein.  A  condition  which  avoids  the  policy  if  the  title 
of  the  property  is  transferred  or  changed  does  not  embrace  a  devolution 
of  the  title  upon  the  heirs.  Int.  Co.  v.  Kinnitr,  Ya.  ilL  230 ;  28  Gratt. 
88. 

108.  Ibid.  —  ItUere$i  in  Another  —  Bquitg  in  Intwnd,  Where  the 
policy  requires  the  insured  to  state  the  interest  of  another  in  the  prop- 
erty, he  most  set  out  that  his  interest  is  an  equitable  title  only.  Jm. 
Oo.  ▼.  Montague.  Mich.  vi.  462 ;  88  Mich.  548. 

109.  Und.  —  Lecued  Ground  —  Agenry —  Waiver.  Ttie  knowledge  of 
the  agent  that  the  honse  was  built  an  leased  ground  most  be  imputed  to 
the  company,  his  principal,    ^m.  €h.  v.  Weill,  Va.  iii.  652 ;  28  Gratt.  889. 

110.  Rid. —  Lien — Conditional  Sale.  It  is  not  necessary  to  mention 
a  lien,  or  a  conditional  sale,  the  goods  remaining  in  the  possession  of 
vendor.     Oarrigan  v.  Int.  Co.  Vt.  xiiL  284  ;  63  Vt.  418. 

111.  Ibid.  —  Levy  —  Execution  Sale  —  Redemption.  There  is  neither 
transfer  nor  alienation  upon  an  execution  sale  of  land  until  the  time  lot 
redemption  has  expired.     Hammd  v.  Int.  Co.  Wis.  ziiL  736. 

112.  Jiid.  —  Termination  ofRiek,  The  termination  of  the  risk  upon 
the  levy  of  an  execution  applies  to  personal  property  only.    Ihid. 

113.  Ibid.—- Mortgage.  Under  a  policy  providing  that  it  shonld  be 
avoided  by  any  change  in  the  title  or  possession,  the  making  of  a  rnorU 
nge  does  not  necessarily  defeat  the  policy.  Basket  Co.  v.  in*.  Oo.  U.  S. 
C.  C.  viiL  745.     Im.  Co.  v.  Feagin,  Ga.  ix.  172 ;  62  Ga.  516. 

114.  Ibid.  —  Lease.  A  mortgage  and  a  lease  of  property  do  not  affect 
the  entire  and  nnconditional  ownership  thereof,  and  the  owner  may  in- 
sure as  for  the  sole  ownership  of  the  property.  DoUiver  v.  Int.  Cb. 
Mass.  ix.  845;  128  Mass.  315. 

115.  Ibid —  Personal  Property.  A  mortgage  upon  personal  property, 
made  after  bsuing  a  policy  of  insurance  thereon,  but  under  which  no 
possession  has  been  taken  by  the  mortgagee,  the  principal  not  being  due 
at  the  time  of  the  fire,  is  not  per  se  such  a  "  change  of  title  "  or  "  alien- 
ation "  as  avoids  the  policy,  unless  made  so  in  clear  terms.  Jndge  v.  Ins. 
Oo.  Mass.  xiv.  333 ;  132  Mass.  521. 

116.  Ibid. —  Bankruptcy  —  Mortgagee's  Interest.  The  bankruptcy  of 
a  mortgagor  will  not  avoid  a  policy  payable  to  the  mortgagee  to  the  ex- 
tent of  his  bterest  when  it  is  greater  than  the  amount  of  the  policy. 
iron  Oo.  V.  Ass.  Oo.  Wis.  vii.  350. 

117.  Jbid.  —  Foret^osure.  A  sale  under  a  subsequent  deed  of  trust 
will  avoid  a  policy  which  provides  against  any  change  of  title  or  posses- 
sion, whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer  or 
conveyance.    Ass.  Oo.  v.  Sc4xmmon,  III.  xii.  745. 

118.  Ibid.  —  Redemption.  Until  the  time  for  redemption  upon  fore- 
closure has  expired,  the  sale- thereunder  is  not  within  the  provision :  "  If 
the  property  be  sold  or  transferred,  whether  by  legal  process  or  judicial 
decree,  or  volnntary  transfer  or  conveyance,  this  policy  shall  be  void." 
Lojf  V.  Ins.  Oo.  Minn.  vi.  587 ;  84  Minn.  815. 

119.  Ibid.  —  Quitdaim  to  Mortgagee  —  Unrecorded  Bond  to  Re- 
MftMy.  A  quitclaim  deed  to  the  mortgagee  with  his  unrecorded  bond 
to  reoonvey  on  payment  is  a  change  of  title  nnder  a  provision  avoiding 
the  polity  for  such  change  "  by  sale,  transfer,"  etc.     Foots  v.  Ins.  Oo. 

L152;  119  Mass.  259. 
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129.  JUd. —  {Jkanfet  »f  litlereiti  hetvreen  ParlrMrt.  Changes  betweeo 
this  p«rtii«n  !b  the  relatire  Amoants  or  in  the  nature  of  their  respective 
iatereets  do  not  fall  within  the  fair  meaning  of  a  provision  against  the 
■^e  of  the  property.  Pmatn  ▼.  hu.  Oo.  Mass.  xvii.  245.  Wett  r.  inc. 
Co.  Ohio,  8  Am.  L.  T.  R.  352. 

121.  Ibid.  —  Retuwal  iff  Agmtt  -—  Owner  become  Mortgagee.  An 
igent  of  a  oompany  who  was  authorised  to  countersign  polides  hj  renew- 
ing  a  policy  to  tiM  grantor  after  be  bad  eonrejed  the  proper^  and  taken 
back  a  mortgage,  as  be  informed  the  agent,  waived  the  conmtion  of  for- 
feiture because  of  a  change  of  title.  Wkited  v.  hi*.  Co.  N.  Y.  viii.  487 ; 
7«  JN.  Y.  416. 

122.  Ibid. — Judgment  Lien  or  Foreclosure  Proceedings — Waiver  — 
Jffenfs  Knowledge.  A  cotMUHoo  of  forfeiture  in  case  of  a  judgment  Ken 
or  foreeloenre  proceedings  is  waived  by  the  iiraurer's  agent's  renewal  ctf 
tbc  policy  with  knowledge  o<  the  lien  or  proceedings.  Shafer  v.  in.  Oo. 
Wis.  jcii.  736 ;  63  Wis.  361. 

1 23.  Aid.  —  Sale  —  OtndiHon — Assent.  Wben  a  policy  prorMes  that 
a  Bale  or  transfer  o<  ^  property,  or  any  change  made  in  its  title,  with- 
out the  assent  of  the  company,  shall  operate  a  forfeiture  of  the  policy, 
the  aatant  of  the  oompany  to  a  sale  of  the  property,  without  qualifica- 
tion, is  an  aasent  to  every  part  of  the  transaction  of  sale.  Jns.  Co.  v. 
Jshton,  Ohio,  vL  536;  81  Ohio  St  477. 

124.  Jbid.  —  Title  other  than  stated  in  PoHeg  —  Agtnt.  Where  a 
policy  provides  that  if  the  interest  insored  is  otiier  tinn  fee-simple  it 
shall  be  set  out  in  the  policy,  otherwise  the  p<4icy  to  be  void,  and  tbe 
appHcaat  informs  th«  agent  of  the  insurance  company  that  bis  title  is 
equitable  only  and  the  agent  nererthdess  has  issued  a  policy  as  for  an 
eatate  in  fee.simple,  the  oompany  is  bound  by  the  act  of  its  agent,  his. 
09.  T.  Meehes,  I^snn.  xii.  814. 

126.  DmMe  Insurance— -  Estimate  —  Ageneg.  The  insured  is  not  re> 
sponsible  for  an  error  of  the  agent  in  his  report  to  the  company  as  to 
other  iuMvaaoe.     Homthal  ▼.  Ins.  Co.  M.  C.  xvii.  87. 

126.  Btid.'^ I\ior  InMirmses.  An  agent  dealing  with  a  broker  with 
knowledge  of  a  prior  iasuranoe,  the  premium  being  kept,  wUl  bind  tbe 
insurer.     Fishbeek  v.  Ins.  Co.  Gal.  xi.  218 ;  &4  CtX.  422. 

127.  Rid.  —  Goods  in  Store.  A  double  insurance  on  goods  in  store 
is  anotJier  insarance  of  tbe  'Same  goods  in  «tore,  or  in  some  similar  place 
•r  like  cendition.  Agrieniluirai  Co.  ▼.  Saunders,  Excfa.  Cham.  L  III ; 
L.  R.  10  C.  P.  668. 

128.  Aid.  —  Marine  Policy.  Where  there  might  be  an  overlitppiag 
risk  in  a  marine  policy  of  the  risk  in  a  Are  policy,  that  is  not  a  double 
nnnranoe.     Ibid, 

129.  Ibid.  —  Storage.  A  policy  in  a  marine  insurance  company  hy 
tike  oeaditioDS  of  whidi  that  oompany  would  be  liable  for  any  loss  in  any 
"  landing  and  reshipment "  could  not  render  the  company  liable  for  a 
Ums  by  fire  when  the  goods  Ind  been  stored  between  sfaipments,  ax>d 
■oeh  an  insuranoe  is  net  a  donble  insaranoe.     Ibid. 

ISO.  Ibid.'-^MittaiB.  The  fact  that,  at  <^  time  of  making  a  con- 
tract of  insurance,  a  former  iosarance  by  the  same  company  existed  «n 
the  aame  property,  which  was  net  known  to  either  contracting  party,  will 
nat  avoid  the  contmot.     iron  Oo.  y.  Ins.  Oo.  Mass.  xvi.  48^ 

131.  3id.  — Second  PaKeg  void.  A  poKcy  prohibiting  other  Insar- 
anoe is  Mt  aToided  by  tidcing  out  another  policy  in  miBbike,  where  tbe 
latter  policy  provides  that  it  should  be  invalid  if  there  was  other  insur- 
ame.     WUsou  v.  Ins.  Co.  U.  S.  C.  C.  xi.  254. 

182.  Hid.  —  Martgagee't  PoUeg.  A  mortgagee's  policy  cannot  fie 
treated  as  the  insurance  of  the  mortgagor ;  ai^  tbe  question  of  doable 
insaranoe  cannot  be  raised  thereon,  tarings  Bunk  t.  its.  Ob.  Mass.  ffi. 
624;  122  Mass.  166. 
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188.  Ibid. — Non-Forfeiture.  To  avoid  a  poliey  fay  reaami  of  a  tilbse- 
qaent  insaranee  agaiuat  an  express  oondition  in  the  policy,  it  must  ap- 
pear that  such  Bubseqaent  insurance  is  valid,  and  can  be  enforced. 
Tkomcu  y.  La.  Oo.  Mass.  i.  2&2;  119  Mass.  121  ;  SvtAerland  v.  Lis. 
06.  Va.  vii.  446 ;  81  Gratt.  176. 

184.  Ibid.  —  Ot/ur  Luuraitee  vrithout  Omtent.  A  condition  that  the 
policy  shall  be  void  if  other  iusurauce  is  subsequently  e£Feoted  without 
the  consent  of  the  inaorer  will  be  enforced,  notwithstaiidiog  that  snch 
other  insurance  naa  iavalid  by  reason  of  fraud  or  other  cause.  Funte 
r.  Lu.  Oo.  Minn.  xv.  114;  29  Minn.  847. 

135.  Ibid. —  Written  Oonsent  —  Agent's  Letter  of  ConsenL  A  condi- 
tion avoiding  a  policy  upon  additional  insurance  made  without  the  con- 
sent of  the  insurer  written  on  the  policy  is  not  waived  by  a  letter  of  its 
agent  consenting  to  other  insurance,  or  even  offering  to  place  more  insui^ 
soee.     Ifu.  Ob.  v.  Hmd,  Mieli.  v.  656 ;  87  Mich.  1 1. 

136.  Ibid.  —  "■Other  Insurance" — Existing  Ltsuranee.  A  condition 
as  to  notice  of  "  any  other  insurance  effected  "  is  not  restricted  to  exist- 
ing insurance ;  it  is  applicable  to  subsequent  insurance  made.  Warwick 
v.  Ms.  Go.  N.  J.  xiv.  466 ;  15  Vroom,  83. 

187.  iWrf.  —  PdUeg  to  A.  and  B.  —  /\>/»cy  to  B.-~  Property  mort- 
gaged  lo  A.  Where  a  poli^  was  issued  to  A  and  B.,  and  B.  had  an- 
other policy,  and  had  mortgaged  the  property  to  A.,  there  was  not  a 
double  insurance  as  to  A.,  as  B.  bad  a  t^tiuct  interest  as  mortgagcn* 
which  he  could  insure.     Ins.  Oo.  v.  Foster,  111.  viiL  648 ;  90  IlL  121. 

188.  Ibid.  —  Prior  iuurance  —  Notice  —  Waiver.  A  policy  which 
provides  that  it  shall  be  void  if  there  is  any  other  insurance  on  the  prop- 
erty of  which  the  insurer  is  not  advised  and  duly  indorses  it  npoa  its 
policy  is  avoided  by  the  insurance  of  another  insurer  not  so  communi. 
cated  and  indorsed,  notwithstanding  that  soch  other  policy  might  be 
avoided  because  of  Certain  acts  done,  whidi  in  the  discreUon  of  the  in- 
surer might  set  aside  tlie  policy.  This  right  may  not  be  exercised,  it 
may  be  waived.     Landers  v.  Lis.  Co.  N.  Y.  xii.  793. 

189.  iseendiarism  —  Insured  firing  the  Property.  If  the  inssred  sets 
fin  to  the  building,  or  causes  it  to  be  set  on  fire,  he  forfeits  all  claim 
Older  Ae  policy.  tSibleg  v.  Lu.  Oo.  V.  S.  C.  C.  vii.  169. 

140.  Ibid  —  Married  Woman.—  Husbemd  bwming  Proper^.  The  wil- 
ful horning  by  her  husband,  without  her  complicity,  will  not  forfeit  a 
wife's  policy.     Perry  v.  Lu.  Oo.  U.  S.  C.  C.  xiv.  9. 

141.  Aid. — Policy  to  A.  and  B.,  A.  to  be  first  paid — Burning  by  3. 
The  iifog  of  a  bailding  by  B.  when  the  poUcy  is  issued  to  A  and  B., 
bat  vade  first  payable  to  A.,  will  not  avoid  the  policy  as  to  A.  Lts.  Oo. 
v.  Foster,  111.  viii.  648  ;  90  111.  121. 

142.  ikeuitdrances  —  Assignment — Ztm.  A  writing  held  by  a  ven- 
dor, giving  him  a  certain  amount  of  the  proceeds  upon  the  sale  of  the 
goods  by  an  auctiooeer,  will  not  operate  as  a  lien  on  the  goods.  Lit.  Oo. 
T.  Vaugkem,  S.  C.  U.  S.  M.  2«7 ;  92  U.  S.  516. 

143.  &id  —  Ltehoate  Right  of  Dower  in  Vendor's  Wife.  An  ia- 
oiioate  right  of  4ower  in  the  vendor's  wife,  a  vendor's  lien  being  dis- 
dosed,  is  not  an  incumbrance  within  the  meaning  of  the  term  in  insor- 
awse.     Lu.  Co.  v.  Kieeber,  Va.  ix.  890 ;  82  Oratt.  749. 

144.  Ibid.  —  Husbemds  LUentt  —  Mortgage  of  Himself  and  Wife.  A 
husband  cannot  recover  upon  his  individual  interest  in  property  owned 
by  him  and  his  wife,  he  having  stated  in  his  application,  which  was  a 
warranty,  diat  bo  incumbrance  existed  ob  it,  when  there  was  an  oat- 
standing  mortgage  given  by  him  and  Ills  wife.  Lu.  Oo.  v.  Resh,  Mich. 
viL  654;  40  Mich.  241. 

145.  Ibid. — Judgnunts.  The  condition  against  ineumbranees  csnaot 
be  applied  to  incumbrances  by  judgment  or  otherwise  created  by  opera- 
tion of  law.    .011^  V.  Ins.  Oo.  N.  Y.  ix.  57a 
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146.  Ihid.  —  Leam—'For  Five  Tean.  An  ordinary  five  years'  lesM 
ia  not  an  iucumbranoe  within  a  provision  against  undiseovered  incum- 
brances.    Lodaoood  ▼.  Au.  Co.  Conn.  xii.  44. 

147.  Und.  —  lAetu — Notice  —  Illegal  AM$e$$ment  and  Seizure  for  In- 
ternal Beventte.  An  Ulegal  assessment  for  internal  reveuaeaud  a  seizure 
theremider  is  not  witbiu  a  provision  against  undbdosed  liens.  Sunkle 
V.  Int.  Co.  U.  S.  C.  C.  xi.  699. 

148.  Ibid.  —  Material  MitrepretenUUion  —  AmowU.  Where  the  in- 
cumbrances were  about  one  half  more  Uian  the  amount  disclosed,  whether 
the  insured  acted  in  good  faith  or  not,  the  policy  is  avoided.  Glade  v. 
In».  Co.  Iowa,  xii.  238 ;  56  Iowa,  400. 

149.  Ibid. —  Warranty.  Unless  there  is  a  warranty,  or  a  represen- 
tation that  amounts  to  a  warranty,  that  there  were  no  incumbrances,  the 
policy  cannot  be  avoided  for  incumbrances,  unless  upon  the  applicant's 
false  or  fraudulent  answers  to  interrogatories  about  the  same.  Int.  Co. 
V.   WeiU,  Va.  iii.  652;  28  Grat{.  889. 

150.  Ibid.  —  Mechanic'*  Lien.  Filing  a  mechanic's  lien  does  not  pat 
an  incumbruuce  on  property  insured,  within  the  condition  against  iocum- 
brauces  without  notice.  Green  v.  Int.  Co.  N.  Y.  xi.  579 ;  82  N.  Y.  517. 
Per  contra,  Redman  v.  Int.  Co.  Wis.  xL  687  ;  51  Wis.  293. 

151.  Ibid.  —  Mortgagee  .— Doable  Anumnt  ditcloted.  Where  the 
mortgages  are  double  the  amount  stated,  the  policy  is  avmded,  under  the 
condition  against  incumbrances.  Sehumittch  v.  Ins.  Co.  Wis.  ix.  495: 
48  Wis.  26. 

152.  Ibid. —  Of  Grantor —  Warranty.  An  outstanding  mortgage  of 
a  grantor  less  than  the  amount  of  the  mortgage  given  to  him,  and  which 
he  had  stipulated  to  take  up,  is  not  an  iucumbranoe  against  his  grantees, 
which  their  insurer  can  set  up  against  them  to  forfeit  the  policy,  because 
of  undisclosed  incumbrances.    Ring  v.  Itu.  Co.  Vt.  xiv.  636 ;  54  Vt.  434. 

153.  Ibid.  —  Paid,  but  not  tati^ed  of  Record.  A  mortgage  on  prop- 
erty which  has  been  paid  but  not  technically  discharged  of  record  is  DOt 
a  legal  incumbrance.     Merrill  v.  In*.  Co.  N.  Y.  vi.  247. 

154.  Ibid. —  Necettary  IXteloture.  Disclosures  of  incumbrances  are 
not  essential  to  the  validity  of  a  contract  of  insurance ;  to  be  so,  the  com- 
pany should  require  them,  in  plain  terms,  to  be  madd^  and  not  use  lan- 
guage to  which  doubt  can  attach.  Int.  Co.  v.  JBotte,  Md.  L  206;  43 
Md.  858. 

1 55.  Ibid.  —  Personal  Property  brought  in  and  mortgaged.  Where  a 
policy  covers  personal  property  in  a  building,  and  other  property  of  like 
general  description  is  placed  therein  so  that  the  risk  attaches  to  it  under 
the  general  language  used,  a  claim  for  such  property  upon  a  loss  will  avoid 
the  policy  where  it  was  mortgaged  without  the  consent  of  the  company 
had,  as  required  by  the  policy.  Sehumittch  v.  Int.  Co.  Wis.  ix.  495 ;  48 
Wis.  26. 

156.  Ibid.  — Real  and  Pertonai  Property.  Where  the  policy  includes 
property  both  real  and  persoNal,  the  risk  being  distributed,  so  much  on 
tile  real  and  so  much  on  the  personal,  and  it  is  avoided  on  the  ground  of 
misrepresentations  as  to  incumbrances  on  tlie  real  property,  it  is  thereby 
avoided  altogetlier.     Ibid. 

157.  Ibid.  —  Separable  Ritkt.  Where  tlie  insurance  is  on  real  and 
personal  property,  the  condition  as  to  inoumbranoee  is  separable.  Mer- 
riUv.Ins.  Cb.  N.  Y.  vi.  247. 

158.  3id. —  Taxes.  In  case  of  a  lease  providing  for  forfeiture  on  fail- 
ure to  pay  taxes,  if  payment  be  made  before  the  condition  is  taken  ad- 
vantage of,  the  forfeiture  is  saved.  Int.  Co.  v.  Diggt,  Tenn.  iiL  229 ;  8 
Heisk.  563. 

159.  Ibid.  —  Value.  A  statement  of  the  full  value  of  property  insured 
is  properly  made  though  the  incumbrances  are  not  stated.  Tayhr  v.  Zif. 
Co.  Mass.  ii.  193 ;  120  Mass.  254. 
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160.  Bid.  —  Vrndor"*  Lien.  A  vendor's  lien,  nndisdosed,  is  within 
the  condition  as  to  inouiubmnces.  Jtu.  Co.  v.  Ourry,  Ky.  iv.  449;  18 
Bnsh,  812. 

161.  iStW.  —  Waiver  —  Knowledge  of  Agent.  It  is  competent  to  prove 
bj  parol  evidence  tliat  tlie  assured  correctly  stated  the  fact  of  an  incum- 
brance on  the  property  to  a  solicitor  who  took  the  application.  Boeeher 
V.  Int.  Ch.  Iowa,  vi.  746 ;  47  Iowa,  258. 

162.  Negligence  —  Saving  Property.  A  plaiutiff  cannot  recover  npou 
a  fire  policy  for  loss  or  dama^  occasioned  by  his  neglect  to  use  every 
effort  to  save  or  preserve  his  property  when  on  fire  or  exposed  thereto. 
EUtworth  T.  Im.  Co.  N.  Y.  ziv.  508. 

163.  Ibid.  —  Inttrudiont  by  Ineured  to  Agent  in  Ccue  of  Fire.  An 
instruction  by  the  insured  to  his  agent  not  to  interfere  in  case  of  fire 
unless  he  coiJd  save  all  the  goods  will  not  bar  a  recovery,  where  it  ap- 
pears that  with  the  contrary  iiisti-uctions  nothing  could  have  been  saved. 
Willis  V.  Int.  O0.N.C.  viii.  84.1 ;  79  N.  a  285. 

164.  Jbid.  — Kerosene  Lamp  left  burning.  It  is  not  negligeoce,  per  te, 
to  leave  a  kerosene-oil  lamp  burning  in  a  building  at  midnight.  Wood  v. 
B.  R.  Co.  Wis.  xi.  791 ;  51  Wis.  196. 

165.  Occupation  —  Local  Agent  —  Foreign  Company.  The  local 
agent  of  a  foreign  insurance  company  has  powers  within  the  scope  of 
a  general  agency,  as  unlimited  as  those  of  the  officers  of  the  company, 
and  he  may  therefore  verbally  waive  a  condition  in  the  policy  relating  to 
the  occupancy  of  the  premises.  Palmer  v.  Int.  Co.  Wis.  vi.  418 ;  44 
Wis.  401. 

166.  Jbid.  — DwelUng-Ifotue.  A  temporary  absence  from  a  dwelling- 
houe  will  not  avoid  a  policy  under'a  provision  against  its  becoming  va- 
cant and  unoccupied.    LateUe  v.  Int.  Co.  N.  J.  xiii.  582 ;  14  Vroom,  468. 

167.  3id.  —  "■  Hoiite  vacated"  —  RemovaL  A  provision  wltich  sus- 
praided  the  insurance  whilst  "  the  house  becomes  vacated  "  must  be  con- 
strued to  contemplate  a  permanent  removal.  Oummint  v.  Int.  Co.  N. 
Y.  iii.  80;  67  N.  Y.  260. 

168.  Ibid  —  LemdlonTt  Poitession  —  Furniture.  The  possession 
which  the  law  draws  to  the  landlord  in  a  surrender  of  the  fH-emises  is 
not  an  occupation  by  him,  and  the  presence  of  a  few  articles  of  furniture 
in  the  house  belonging  to  the  landlord  does  not  satisfy  the  legal  or  com- 
mon sense  view  of  "  occupancy."  Jnt.  Co.  v.  PadjMd,  111.  i.  81 ;  78  111. 
167. 

169.  Ibid. —  Occupation  by  Family.  Where  the  policy  stipulated  that 
a  family  should  live  in  the  house  throughout  the  year,  the  occupation 
for  a  part  of  the  year  by  two  workmen  of  the  insured  is  not  sufficient  to 
satisfy  the  condition.     Poor  v.  Int.  Go.  Mass.  vi.  433;  125  Mass.  274. 

170.  JbitL  —  Outgoing  and  Incoming  Tenants.  The  removal  of  a  ten- 
ant vacates  a  policy  on  a  dweUing-house,  though  there  is  an  incoming 
tenant,  under  a  stipulation  that  the  jiolicy  shall  cease  if  the  house  l)ecome 
onoccafMed  aa  a  dwelling-house.     Bennttt  v.  Int.  Co.  Conn.  xvi.  552. 

171.  Btid.  —  Vacated  for  the  Winter  —  Intpection  —  Occupation  of 
Other  Buildings.  Under  a  fire  policy  upon  separate  buildings  and  their 
contents,  in  which  there  was  a  condition  that  '*  if  the  premises  should 
become  vacant  or  unoccupied  and  so  remain  for  more  than  thirty  days 
the  policy  would  become  void,"  leaving  the  house  for  the  winter  would 
render  it  anoceapied  under  the  condition.  That  the  house  was  inspected 
by  the  owners  every  fortnight,  and  by  a  farmer  in  the  vicinity  every 
week,  would  not  avoid  the  condition.  The  occupation  of  some  of  the 
other  buildings  on  the  place,  indnded  in  the  same  policy,  did  not  save 
the  dwelling-house  from  the  operation  of  the  condition.  The  outhouses, 
being  appurtenant  to  the  dwelling  and  the  use  of  them  concurrent  there- 
with, could  not  be  said  to  he  occupied  when  that  was  not.  Herrman  r. 
A*.  Oo.  a.  Y.  xL  7^8 ;  85  N.  Y.  162. 
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17^.  2Ud.  —  JhUce  amd  Indanement  —  ^uiurmf*  NegbeL  Where 
DOtJoe  of  Taoancy  and  a  oonsent  thereto  indoraed  ou  the  policy  was  re- 
quired by  it,  Deglect  to  comply  will  avoid  the  risk.  Alston  y.  Im.  Oo. 
N.  C.  Tiii.  24« ;  80  N.  C.  8S6. 

173.  Jbid.  —  JimetPoL  A  eonditioii  that  the  jpo^ey  shall  become  void 
on  the  Taoancy  of  the  prenises  applies  to  non-occupam^  on  its  reaewal. 
Hotchkiu  T.  hu.  Go.  Wis.  zvii.  94 

174.  Hid.—  Ttrminaiinff  Bisi — Notice.  Where  the  insurer  has  the 
Option  to  terminate  the  risk  by  written  notice  if  the  premises  should 
become  vacant  witlioot  notiee  aad  indorsement  on  the  poli*^,  such  a 
notice  must  be  given  to  end  the  risk.  Wakefield  v.  In*.  Co.  Wis.  zi. 
655 ;  50  Wu.  582. 

175.  Ibid.  —  Waiver  —  Agent's  Statement,  A  clause  avoiding  a  policy 
for  leaving  the  bnildings  vacant  will  be  enforced  thoagfa  the  agent  on  de- 
livering it  informed  tlie  insured  that  they  might  remtdn  unoccupied  for  a 
year  or  more.     Int.  Co.  v.  Davenport,  Mich.  vi.  753 ;  37  Mich.  809. 

176.  Ibid.  —  Ibid.  Where  ait  agent  anthoriged  to  take  risks  oo  un- 
ooeupied  buildings  insured  such  buUdings  at  the  increased  rate,  but  de- 
livered a  policy  containing  the  stipulation  against  vacancy,  the  condition 
<ii  forfeiture  was  waived.     Heaght  v.  In*.  Co.  N.  Y.  xvL  876. 

177.  lUd.  —  Warranty.  Where  by  the  terras  of  a  fire  p<^cy  the 
policy  shoald  become  void  upon  the  building  being  vacated,  it  is  a  war- 
ranty, and  vacating  the  hoaee  is  a  bread)  of  the  warranty  and  avoids  the 
policy.  Alexander  v.  In*.  Co.  N.  T.  i.  269 ;  66  N.  Y.  464.  See  .Sov- 
inff*  Institution  v.  Int.  Co.  Mass.  i.  179.  Jns.  Co.  v.  Davenport,  Mich, 
vi.  753 ;  87  Mich.  809. 

176.  Ibid. —  Watohman — Jfffl.  A  statemeot  to  an  inquiry  whether 
a  watchman  was  in  the  insured  mill  during  the  night,  that  there  was  **  no 
watchman,  but  one  or  two  bands  sleep  in  the  mill,"  is  an  express  war- 
ranty that  there  would  be  snch  an  occupancy  at  night  during  the  ron- 
ning  of  the  poHcy.    Btumer  v.  Ins.  Co.  Wis.  vi.  480 ;  46  Wis.  622. 

179.  Ibid.  —  Work  suspended  in  MiO.  The  temporary  suspension  of 
woric  in  an  insured  mill  does  not  work  a  forfeiture  under  a  provision 
that  the  premises  shall  not  **  become  vnoceupied."    Lead  Wert*  v.  Ats. 

Oo.  U.  S.  C.  C.  r.  99, 

180.  Overvaluation — Agents  Vcduation  —  Recovery.  Where  the  agent 
of  the  insurer,  after  examination  of  the  property,  fixes  the  amount  of  the 
insurance,  and  is  not  misled  by  the  representations  of  the  assured,  the 
eompany  is  bonnd  for  the  amount  stated  in  the  policy.  Perry  v.  Ins. 
Oo.  U.  S.  C.  C.  xiv.  9. 

181.  Hid. —  7\po  Tenements.  Proof  of  the  inspeotion  and  valuation 
of  the  two  tenements  relatively  to  eaohoth^  by  the  agents  of  the  com- 
pany when  insured  and  renewed,  is,  primd  fcteie,  snfiicient  evidence  of 
the  value  of  each  tenement  at  the  time  of  the  loaa.  Au.  Co.  v.  Feagkt, 
G«.  ix.  172;  62  G«.  512. 

182.  Ibid.  —  False  Swearing  as  to  one  Subject.  Frand  and  false 
vwearitig  as  to  one  subject  insured  avoids  the  policy  as  to  all  of  the 
subjects  embraced  therein,  under  a  poMey  eontaining  a  provision  to  that 
■effect.     Moore  v.  Ins.  Co.  Va.  iii.  658 ;  28  Qratt.  508. 

168.  Ibid.  —  False  Valuation.  A  false  and  exaggerated  statement  of 
the  amount  and  value  of  the  stock  of  goods  at  the  time  of  the  £re  will 
(forfeit  the  policy.  Sibley  v.  Ins.  Oo.  U.  S.  C.  C  vii.  169.  Ins.  Oo.  v. 
Subens,  111.  i.  112 ;  79  111.  402. 

184.  Jbid.  —  Frmtdulent  Purpose.  An  overvaluation  auiet  be  know- 
Ingiy  made  to  vitiate  the  policy.  Milter  v.  Ins.  Co.  U.  S.  C  C.  xii.  4 ; 
19  Blatdi.  809.  Ins.  Co.  v.  Mm^,  Penn.  xii.  814. .  Da»d  v.  Ins.  Oo. 
La.  xvi.  598.  SiUey  v.  km.  a>.  U.  8.  C.  C.  vin.  808.  hu.  Oo.  v. 
Vtmghan,  6.  a  U.  6.  ii.  267 ;  92  U.  S.  516. 
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186.  JKdL  —  KnMcMgt.  An  overrahiatioD  of  tb^  prot>ertjr  iasared, 
wkere  the  insured  had  the  steavB  for  ectimatiDg  jostly  its  ^ndoe,  is  fraad- 
alent.     Leaeh  v.  In*.  0».  N.  H.  ix.  181 ;  58  K.  H.  245. 

186.  Jbid. —  C^nitm.  A  statemect  as  to  valae  is  not  a  warraDty, 
■oleas  made  in  bad  fwtb.     Jm.  Ob.  v.  Ware,  Ky.  xvL  464     J^.  Co.  v. 

Wett,  Va.  XV.  29  ;  76  Va.  676. 

187.  Ibid.  —  Proofs  of  Lot*  —  Great  Diterepaney  in  Value.  The 
mere  fact  that  Uie  lose  is  less  than  that  stated  m  the  prelimiDary  proofe 
is  not  aofficient  to  establish  fraud,  though,  if  the  discrepanej  is  large,  it 
voaid  be  evidence  bearing  upon  the  issue  of  fraud.  Jlfadt  v.  Int.  Co. 
U.  S.  C.  C.  X.  800. 

Ids.  Bnd.  —  Of  Slock—  Teitimonp  for  Defence.  Where  the  insDred 
pn>Ted  the  value  of  his  stock  of  goods  from  memory  only,  the  testimony 
of  a  drayman  who  was  familiar  with  the  store,  and  had  heard  the  insnred 
say  he  bad  a  certain  amouot  of  stock  about  the  time  of  the  fire,  is  admis- 
sible for  the  insorar.     Livingt  v.  Int.  Co.  Mich.  xvi.  871. 

189.  Warrantif  —  Kerotene  Oil  Where  the  policy  prohibits  the  ne 
or  beeping  <^  kerosene  oil  on  the  premises,  having  one  or  more  lamps 
and  a  pint  of  the  oil  in  the  house,  is  suffident  to  avoid  tbe  policy.  EM- 
wiler  V.  Int.  Co.  N.  Y.  ix.  268. 

190.  IbitL  —  Mtlerial  Mitreprtaeritation  —  Ovnerthip.  A  misrepre- 
sentation as  to  the  ownership  of  the  property  will  avoid  the  policy,  even 

as  to  the  mortgagee.     Graham  v.  Ins.  Co.  N.  Y.  xiii.  182 ;  87  N.  Y.  69.  , 

191.  Ihid.  —  Mttrepresentatien  —  Mitiake  —  Slatwt*.  A  general  stot- 
nte  declaring  that  a  tiref  olicy  theA\  not  be  void  for  "  mistake  or  misrep- 
leeentatioD,  onless  it  appears  to  bavo  been  intentionally  and  fraudulently 
made,"  will  not  be  defeated  by  the  operation  and  effect  of  a  charter  sub- 
seqaently  gnmted,  where  its  coastractioa  does  not  require  that  result. 
De  lAiHcty  V.  Im.  Co.  N.  H.  1  Am.  L.  T.  R.  80. 

192.  Ibid. —  Ocetqxmeji — Ute.  A  representation  of  ooeapaBcy  for 
a  partioolar  nse  is  of  a  present  occupancy,  and  saofa  represantation  is 
a  warranty.     Int.  Co.  v.  Ourry,  Ky.  iv.  449 ;  18  Bush,  812. 

193.  IKd. —  Statttnattt  —  £idct.  A  provision  Making  all  statements 
in  die  applicadon  warranties  will  not  be  couBtrnfed  to  apply  to  those  as 
to  risks  alone.     £erautt  v.  Int.  Go.  Conn.  xvi.  552. 

1 94.  Ibid.  —  Title  —  Fee—  Eqmty.  That  die  applicant  had  the  legal 
title  only,  the  full  equity  being  in  another,  no  inquiry  as  to  equities  being 
made,  is  sufficient  to  uphold  a  statemeat  that  he  had  a  warranty  deed. 
Pavey  v.  Ins.  Co.  Wis.  xv.  256. 

1 95.  liid.  —  Waiver  -^  Bg  Estoppel.  Any  acts,  deolarations,  or  oonra* 
of  dealing  by  the  insurers,  with  knowledge  of  facts  eonetitntiug  a  breack 
of  a  con£tioB  in  the  poKoy,  recognizing  and  treating  the  policy  as  still 
in  force,  and  leading  the  assured  to  regard  himself  as  atill  protected 
thereby,  will  amount  to  a  waiver  of  the  fbrfdtnre  l^  reason  of  sack 
kreocb.    In*.  Co.  r.  Kinnier,  Va.  iii.  280;  28  Gratt.  86. 

196.  Ibid.  —  Consideration.  A  waiver  of  conditions,  or  fortfeitMe 
arising  from  the  breach  of  a  policy,  need  not  be  founded  on  any  new  con- 
lideratiao.     Hid. 

197.  Ibid.  —  By  Parol  A  waiver  need  not  be  in  wiiting,  but  may 
be  by  parol,  at  least  in  a  esse  where  the  policy  is  not  a  specialty.     Ibid 

198.  Notice  —  Infant  Otener.     Where  a  fire  oconrred  and  a  notice  of  vn.  Notice, 
tke  dcstmciion  was  sent  two  days  after  by  the  mother  of  the  in&nt 

owner,  such  notice  w«8  sufficient.     O'Brien  v.  Int.  Co.  N.  Y.  riii.  489 ; 
76  N.  Y.  459. 

199.  Ibid.  —  Lou  —  Amotnii.  Where  the  policy  requires  notice  of 
tke  loss  and  the  amount,  it  must  be  construed  to  indicate  that  the  notiea 
most  state  both  the  loss  and  the  amount  at  the  same  time.  Int.  Co.  v. 
Gotdd,  111.  u.  S«9. 
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VIII.  Proof  of       200.  Jpent  —  AdjvtHng  Lou  —  Waiving  Proof*  of  Lou.    TTie  author- 
Loas.  ii^  of  an  agent  to  receive  proposals  for  insarance  and  coontersign  poli- 

cies does  nut  extend  to  adjusting  losses  or  waiving  the  stipulated  pro(rf> 
of  loss.     Biuh.  V.  /n*.  Co.  N.  Y.  i.  133 ;  63  N.  Y.  681. 

201.  Condition  Precedent  —  Re<uon<Me  Time.  That  proof  of  loss 
shall  be  furnished  within  a  reasonable  time  is  a  condition  precedent. 
SiUey  ».  Int.  Co.  U.  S.  C.  C.  viii.  808. 

202.  Ibid.  —  Limitation.  A  condition  in  the  policy  that  the  proof  of 
loss  shall  be  furnished  within  thirty  days  after  the  fire  is  a  condition 
precedent  to  •  recovery.  Blossom  t.  Int.  Go.  M.  Y.  i.  504;  64  N.  Y. 
162. 

203.  3id.  —  BiUt  and  Invoices.  As  a  o(Midition  precedent  to  a  re- 
covery, the  assured  must  produce  the  bills  and  invoices  of  the  property 
destroyed,  or  copies  of  them,  when  that  is  one  of  the  conditions  of  the 
policy.     O'Brien  v.  A«.  Co.  N.  Y.  i.  84  ;  68  N.  Y.  108. 

204.  Contbruetion  — "  7b  be  rendered  a*  soon  as  possible."  Where 
poofs  of  loss  are  to  be  rendered  "  as  soon  as  possible,"  it  is  sufficient  if 
such  proofs  are  rendered  within  a  reasonable  time,  or  as  soon  as  pnus 
ticable.  Palmer  v.  Ins.  Co.  Wis.  vi.  418 ;  44  Wis.  402.  Brink  y.  Jni. 
Co.  N.  Y.  ix.  518. 

205.  Correction  of  Mistake.  An  honest  mistake  as  to  a  material  fact 
in  the  proofs  may  be  corrected  on  the  trial.  Waldeck  v.  Int.  Go.  Wis. 
xii.  768 ;  53  Wis.  129. 

206.  Delaif  in  objecting.  Delay  in  objecting  to  formal  defects  in  the 
preliminary  proofs  which  might  be  obviated  in  time  to  preserve  the  right 
of  action  if  made  promptly,  operates  as  a  waiver.  Ins.  Co.  v.  M^er, 
N.  J.  iv.  486 ;  39  N.  J.  L.  482. 

207.  FraudideiU  Claim  —  IntenL  To  esUblish  the  fact  of  a  fraudu- 
lent claim,  it  must  appear  that  the  statement  made  under  oath  in  the  pre- 
liminary proofs  as  to  the  value  of  the  goods  destroyed  was,  in  some 
material  point,  false ;  and  also,  that  it  was  made  in  order  to  deceive  and 
defraud  the  insurer.     Mack  v.  Ins.  Go.  U.  S.  C.  C.  x.  800. 

208.  Liability  denied.  Upon  a  denial  of  liability  proofs  of  loss  need 
not  be  served.  Ins.  Go.  v.  Ensminger,  Penn.  xiv.  506.  its.  Go.  v. 
Moyer,  Penn.  xii.  26.     iiu.  Co.  v.  Meekes,  Penn.  xiL  814. 

209.  PoUcy  in  Mutval  Company —  Statement  of  Lou  by  Oumer  — 
Action.  When  the  by-laws  of  a  mutual  fire  insurance  company  require 
a  statement  of  loss  to  be  signed  and  verified  by  the  owner,  in  default  of 
such  verified  statement  by  the  actual  owner  or  owners  the  claim  may  be 
rejected  by  the  company,  and  no  recovery  can  be  had  therefor.  Spooner 
V.  Ins.  Co.  Vt.  xii.  764. 

210.  Policy  returned —  Notice  of  Conditions.  Where  a  policy  which 
had  been  returned  to  the  insurer  that  a  change  might  be  made  has  been 
kept,  the  express  conditions  thereof  as  to  the  time  of  the  notice  of  Iom 
are  fairly  complied  with  by  the  insured  acting  promptly  on  learning  the 
conditions.     Bennett  v.  Jns.  Co.  N.  Y.  iii.  108;  67  N.  Y.  274. 

211.  Proofs  held  witfiotU  Objection  —  Estofy>eL  In  cases  where  proo& 
of  loss  may  be  rendered  within  a  reasonable  time,  if  rendered  at  any 
time,  and  kept,  but  not  objected  to  as  lieing  too  late,  the  company  will 
be  estopped  from  settine  up  the  objection  as  a  defenoe  to  an  action  on 
the  policy.     Palmer  v.  Ins.  Co.  Wis.  vi.  413 ;  44  Wis.  402. 

212.  Reforming  Contract.  Proofs  of  loss  conforming  to  the  contract 
as  sought  to  be  reformed  are  not  necessary.  Mather  v.  Ins.  Co.  N.  Y. 
iii.  174. 

213.  Sufficient  Service — Special  Seasons  for  LMe^.  Where  the  fire 
occurred  on  March  18th,  and  the  proofs  were  not  served  until  May  16th, 
there  lieing  shown  some  special  circumstances  tending  to  cause  delay,  it 
could  not  be  said  as  matter  of  law  that  they  were  not  served  as  soon  as 
possible.     O'Brien  v.  Ins.  Co.  N.  Y.  viii.  439. 
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214.  Waiver.  The  condition  requiring  preliminary  proofs  of  loss  may 
be  waived  either  eiprewly  or  by  necessary  implication.  The  effect  of 
such  waiver  is  to  strike  such  condition  from  the  contract.  Daul  v.  Int. 
Co.  La.  xvL  598. 

213.  Ibid.  —  Arbitration.  The  insured  need  not  serve  proofs,  where  it 
is  agreed  to  arbitrate  the  loss.  Bammeuel  v.  hu.  Co.  Wis.  vi.  640 ;  43 
Wis.  463. 

216.  Ibid. —  Other  ObjectioH.  Taking  another  and  a  distmct  objec- 
tion from  an  objection  that  proofs  of  loss  were  furnished  too  late  is  not 
a  waiver  of  that  objection,  bottom  v.  ln».  Go.  N.  Y.  i.  604 ;  64  N.  Y. 
162. 

217.  Accrual  of  Action  —  Proofs  of  Lot*.  Where  the  policy  requires 
that  an  action  for  the  loss  shall  be  bronght  within  twelve  months  after 
the  loss,  and  it  is  provided  that  proofs  of  loss  shall  be  filed,  and  that  suit 
■ball  not  be  brought  lor  sixty  days,  the  limitation  will  not  begin  to  run 
until  the  right  to  sue  has  accrued.     Sleen  v.  £u,  Co.  N.  Y.  ziv.  247. 

218.  Injunction.  An  injunction  against  the  insurer  and  the  insured 
restraining  the  payment  of  the  indemnity  will  not  suspend  the  running 
of  the  limitation.     Wilkinton  v.  bu.  Co.  N.  Y.  vi  627 ;  72  N.  Y.  499. 

219.  Validity.  Limitatious  in  policies  of  fire  insurance  as  to  the  time 
within  which  the  assured  shall  bring  his  action  for  loss  against  the  in- 
surer are  valid  and  will  be  enforced.     Olatt  v.  Walker,  Mo.  vL  148. 

INSURANOB  -  INLAND. 

1.  Conttruetion  —  Condition  that  Steamboat  thall  navigate  Particular 
Watert.     Where  the  policy  contained  the  words  "  permission  to  navigate 

the  A.  River,"  but  did  not  contain  an  express  provision  avoiding  the 
policy  for  navigating  the  boat  outside  of  the  waters  specified,  and  the 
boat  after  having  made  a  trip  outside  of  the  waters  specified,  returned  to 
the  A.  lUver  and  was  lost,  the  insurer  was  liable.  Wilkint  v.  Int.  Co. 
Ohio,  T.  153 :  30  Ohio  St.  317. 

2.  Shipment  of  Grain  —  Limitation  of  Claim  —  Divition  of  Grain. 
Upon  a  policy  on  wheat  shipped,  no  loss  to  be  paid  unless  it  reached 
twenty  per  cent,  of  the  grain,  the  damage  on  the  contents  of  one  of  the 
three  barges  in  which  the  shipment  was  made  will  not  be  allowed  unless 
it  amounted  to  twenty  per  cent,  of  all  of  the  wheat.  Haenchen  v.  Int. 
Co.  Mo.  V.  530;  67  Mo.  166. 

8.  Temtinating  Voyage.  Physical  impossibility  of  proceeding  or  some 
act  of  the  master  is  required  to  terminate  a  voyage.  Sherwood  t.  Lu, 
Go.  N.  Y.  IL  61 ;  66  N.  Y.  630. 


IX.  I.imiUtioa 
of  Suit. 
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Vn.  Paid-up  Polioim. 
VIIL  Pboofs  or  Loss. 

IX.   SUICIDB. 

X.  Beneficiakibs. 

XI.   lNSOI.VBK0r  AMD  DlSSOLVTIOK. 


L  Gbmbballt. 

II.  bSUKABLB  ImTBXBST. 
IIL  COHTBAOT. 

IV.  Wakbamtt. 

V.  Pbbmiums. 

VL  Rbsidbmcb. 

1.  Abortion.    Public  policy  precludes  a  recovery  on  a  life  policy  when  I.  GtnenJIy. 
death  is  caused  by  an  abortion,  willingly  submitted  to,  and  for  which 

there  is  no  justifiable  medical  reason,    natch  v.  Int.  Co.  Mass.  H.  368 ; 
120  Mass.  560. 

2.  Application  —  Quettiom  —  Conttruetion.  The  answers  to  the 
questions  in  an  application  for  a  life  policy  are  not  to  be  taken  literally, 
but  are  to  be  construed  with  reference  to  the  subject-matter,  and  the 
business  to  which  it  relates.  Galbraith't  Adm'r  v.  Int.  Co.  Ky.  L  324 ; 
12  Bush,  29. 

8.  Attignability —  Delivery.    A  policy  of  life  iusurauoe  is,  in  respect 
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to  its  atsi^ability,  rabject  to  tbe  same  rules  as  gorern  t}ie  assignability 
of  other  choses  in  aetiou,  and  it  may  be  transferred  l^  delivery  widiout 
writiDg.     Marcus  r.  hu.  Co.  N.  Y.  ilL  500 ;  68  N.  Y.  625. 

4.  Amgnment  —  Avoiding  Policy — EUction.  If  au  assign  ment  is 
prohUiited  doriog  tbe  eontinnance  of  the  risk  by  tbe  oontract  of  insur- 
ance, or  unless  tbe  company  consent,  and  tbe  coutract  declares  that  an 
assignment  in  violation  thereof  shall  avoid  the  policy,  the  policy  may 
be  avoided  by  sack  an  aas^nmeot,  at  the  election  of  the  insurer.     Ilnd. 

5.  Ckote  in  Action  — FramdtUent  Conveyance.  A  life  insurance  policy 
issued  to  one  for  the  beaefit  of  himself  becomes  upon  his  death  a  part 
of  his  estate,  like  any  other  chose  in  action,  and  it  may  be  the  subject  of 
a  fraudalent  transfer.    Burton  t.  Feurinheh,  N.  C.  xv.  219 ;  86  N.  C.  260 

6.  Damans  far  Lou  by  KiUiny.  A  life  inearance  company  cannot 
recover  from  the  slayer  of  the  subject  of  its  insorance  as  damages  tbe 
amount  paid  on  the  policy.  Int.  Co.  v.  Brame,  S.  C.  U.  S.  v.  197 ;  99 
U.  S.  759. 

7.  Equitable  Value  —  War  —  Non-HUereoune.  In  the  event  ot  war 
and  non-intercourse  between  tbe  territories  of  the  parties  to  the  contract, 
failure  to  pay  the  premiums  will  forfeit  tbe  policy,  but  tbe  equitaUe 
value  of  tbe  policy  upon  the  premiums  paid  will  be  decreed,  or  an  ac- 
tion at  law  for  the  sum  may  be  brought.  Jnt.  Co.  v.  StatAam  ;  Same  r. 
Syms;  Same  v.  Buck,  S.  C.  U.  S.  iii.  804;  98  U.  S.  24. 

8.  Non- Forfeitable  Policy  —  Note  for  Premium  due  —  Forfeiture  for 
■Non-Payment  — Validity.     A  stipulation  in  a  note  given  for  a  premium 

due  under  a  non-forfeitable  endowment  policy,  that  the  policy  should  be- 
come null  and  void  if  the  note  were  not  paid  at  matnrity,  is  a  {lenalty  to 
secure  prompt  payment  of  the  note,  and  will  not  be  allowed  to  operate 
a  forfeiture  of  the  policy.  MontyotHery  v.  Int.  Co.  Ky.  vi.  361 ;  14 
Bush,  51. 
II.  InsurabI*  9.  Atsignee.     A  person  who  has  no  interest  io  another's  life  cannot 

Interest.  purchase  or  take  by   assignment  a  policy  on  it.     In*.  Co.  v.  Sttcrget,  Kan. 

iv.  8 ;  18  Kan.  93.      £a*y«  v.  Adamt,  Ky.  xvi.  489. 

10.  3id. — Beit.  An  assignment  of  a  policy  to  one  having  no  insnrv 
able  interest  is  void ;  but  tbe  assignee  can  recover  on  it  any  premiums 
paid  by  him,  or  other  debt  due  Urn.  Wamock  v.  Davit,  S.  C.  U.  S. 
xiii.  737 ;  104  U.  S.  776. 

1 1.  Ibid.  —  Of  Policiet  tome  attignaUe.  An  aasignment  of  all  insur- 
ance policies  where  the  assignor  has  some  which  are  assiguaMe  and  some 
which  are  not  will  not  carry  those  not  assignable,  nor  such  as  would  b* 
made  void  by  assignment.  Armstrong  v.  Int.  Co.  xiii.  U.  S.  G.  C.  711 ; 
20  Blatch.  493. 

12.  3id. —  Payment  of  Premiwn.  Payment  by  the  assignee  of  a 
policy  of  tbe  only  premium  ever  paid  does  not  make  the  insurance  his 
own.     Ibid. 

13.  Ibid.  —  Rhode  Island.  The  sale  and  assignment  of  a  life  policy, 
outstanding  and  valid,  and  containing  no  prohibition  of  alienation,  is 
good  in  Rhotie  Island,  though  made  to  one  who  has  no  interest  in  the 
ufe  insured,  provided  such  sale  and  assignment  is  a  bond  fide  business 
transaction,  and  not »  device  to  evade  law.  dark  v.  Allen,  R.  I.  iii.  684 ; 
II  R.  I.  489. 

li.  Ibid.  —  Of  Wife  —  7b  teeure  Premitrnt  —  Stttletnent.  An  as- 
signment of  a  policy  for  the  benefit  of  a  wife  by  her  to  secure  tbe  pay- 
ment of  the  premiums,  where  she  has  received  from  the  assignee  a  por- 
tion of  the  loss,  will  be  upheld.  Robinson  v.  Int.  Oe,  VS.  S.  C  C.  vnL 
613  ;  16  Blatch.  194. 

15.  Daughter  and  Mother.  A  daughter  ha*  not  an  insurable  intereat 
in  the  life  of  her  mother.     Iru.  Co.  v.  Volger,  Ind.  zvii.  553, 

16.  Declaration  —  Prior  AppKeation.    A^declaratiou  of  a  subject  in- 
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sued,  made  in  a  prior  apj^ieatkni,  wilt  not  bind  a  person  baring  an 
insuraUe  interest  on  his  life»  aBlesa  Buek  dedaratien  is  made  a  part  of 
the  application  for  the  policy  ol  the  latter.  Im.  Co.  v.  Lueht,  S.  C.  U.  S. 
xtL  420. 

17.  Nephew  and  Dade.  The  mere  relation  of  nnele  and  nephew  does 
not  constitute  an  insarable  interest,  to  enable  either  to  insure  the  life  of 
the  other.     Singleton  v.  Int.  Co.  Mt>.  vii.  146 ;  66  Mo.  68. 

18.  Partnenhip.  Oo«  partner  bas  an  insurable  interest  in  the  life 
of  another  partner  daring  the  existence  of  the  partoersbip,  where  such 
other  partner  bas  failed  to  contribute  his  propordon  of  the  capital. 
Ins  Co.  V.  Lucfu,  S.  C.  U.  S,  xvi.  420. 

19.  Ibid.  —  Forfeiture  —  EstinteUe  of  Interest.  The  representation  of 
the  value  of  an  assured  person  in  the  life  of  bis  partner  is  made  as  a 
matter  of  opinion;  and 'if  made  in  good  faith  it  cannot  be  held  to  be 
untrue  to  forfeit  the  policy.     Aid. 

20.  Ibid.  —  Value  of  Interest.  The  policy  upon  such  interest  must  be 
held  to  be  a  valued  policy,  as  there  is  nodiing  to  guide  an  inquiry  into 
the  interest  of  the  assured.    lUd. 

21.  No  Pecuniary  Interest  in  Life  asturtd.  A  policy  to  one  who  has 
no  pecuniary  interest  in  the  life  insured,  for  his  own  beneiit,  is  against 
public  policy,  and  void.  Sin^ston  v.  its.  Go.  Mo.  vii.  148 ;  66  Mo.  63. 
Benefit  Atso.  v.  H,»it,  Mich.  zii.  402 ;  46  Mich.  478. 

22.  Son  and  Father.  A  son  has  an  insurable  interest  in  the  life  of 
his  father,  in  Pennsylvania,  by  reason  of  his  liability  to  support  an  indi- 
gent parent.     Ins.  Co.  v.  Ktme,  Penn.  i.  298;  81  Penn.  St.  154. 

23.  Son-in-Lav  —  Mother-in' Law.  A  son-in-law  has  not  an  insurable 
interest  in  the  life  of  his  mother-in-law.  Rombach  t.  Ins.  Go.  La.  xri. 
780. 

24.  Recovery  by  Personal  Representative  frvm  Tkird  Person  or  Ms 
Asngnee.  The  personal  representatives  of.  one  whose  life  was  insured 
can  recover  from  the  deadi  loss  from  a  person  to  whom  the  policy  was 
issued  and  the  loss  paid,  but  who  had  no  interest  therein,  or  from  his 
assignee,  less  any  premiums  paid.  Cfilbert  v.  Mbirse's  Adm'rs,  Penn.  xvi. 
699. 

25.  Term  "  Assured  "  applied  to  Third  Person.     The  term  "  assured  "   in.  Contnct. 
in  a  life  pcdiey  is  applicable  to  a  person  other  than  the  subject  of  the  in- 
surance, when  the  application,  declarations,  and  answers  to  the  questions 
propounded  in  the  application  are  made  by  such  other  person.     Ins.  Co. 

V.  Lucks,  S.  C.  U.  S.  xvi.  420. 

26.  By-Laws.  Where  a  member  of  an  insurance  association  accepted 
the  certificate  of  insurance  subject  to  the  by-laws  in  force  at  the  time 
and  those  which  should  be  thereafter  adopted,  the  certificate  is  subject 
to  a  by-law  subsequently  adopted.  KnigJits  of  ^e  Golden  Rule  v.  Ains- 
worth,  Ala.  xvii.  139. 

27.  Disaffirmance— Benefits  relumed — Ojffkr  of  Jndgment.  An  offer 
to  allow  judgment  for  the  amount  of  the  premiums  paid,  with  the  inter- 
est thereon,  on  a  disaffirmance  of  a  contract  for  life  insnrance  for  fraud, 
is  a  sufficient  compliance  with  the  rale  that  on  a  disaffirmance  on  the 
ground  of  fraud  of  a  contract  that  all  benefits  thereunder  shall  be  re- 
turned. Harris  v.  Ins.  Co.  N.  Y.  i.  534 ;  64  N.  Y.  196.  See  Ins.  Ob. 
T.  Walker  Lodge,  Tex.  xi.  142. 

28.  Foreign  Insurance  Corporations— Non-Forfriture  Laws.  A  feo 
eign  life  insurance  company,  by  accepting  the  permission  given  by  the 
statute  to  do  basiness  in  this  eommonwealth,  becomes  bound  by  the  con- 
dition attached  to  the  privilege,  namely,  that  aXl  policies  issued  by  it  to 
residents  of  this  commonwealth  should  be  subject  to  tlie  provisions  of 
Stats.  1861,  c  186,  known  as  the  "  non-forfeiture  law."  Holmes  t.  hu. 
Co.  Mass.  xi.  705  ;  181  Mass.  64. 
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29.  Fraud  —  InUnt  to  commit  Suicide  —  Proof.  A  bill  for  the  can- 
oellation  of  life  policies  upon  the  ground  of  a  fraudulent  purpose  of  the 
insured  and  the  beneficiarieB  to  procure  the  insurance,  and  then  to  sub- 
ject the  insurer  to  loss  by  the  suicide  of  the  person  insured,  must  be  8us> 
tained  by  the  clearest  proofs.  In$.  Oo.  v.  Bangs,  S.  C.  U.  S.  xii.  1 ;  103 
U.  S.  435. 

30.  Inmrance  Laws,  Where  a  mutual  benevolent  association  agrees 
to  pay,  upon  the  death  of  a  member,  a  sum  of  money  to  the  widow  and 
children  of  deceased,  according  to  certain  enumerated  classes,  in  consid- 
eration of  assessments  paid  by  such  member,  the  contract  is  one  of  life 
insurance,  and  is  subject  to  the  insurance  laws  of  the  state.  State  v. 
Mutual  Benevolent  Society,  Mo.  xi.  1 63. 

31.  Medical  Examiner  —  A»  Solicitor.  Authority  to  solicit  applica- 
tions or  to  fill  them  up  is  not  incident  to  the  agency  of  a  medical  exam- 
iner. His  contract  will  not  bind  the  insurer.  Flynn  v.  Int.  Go.  M.  Y. 
uLlll;  67N.  Y.  500. 

32.  Ratification  by  Administrator.  A  life  insurance  policy  cannot  be 
made  to  take  effect  as  a  contract  by  an  act  of  ratification  by  an  adminis- 
trator after  the  death  of  the  person  whose  life  was  to  be  insured  thereby. 
Whiting  v.  Int.  Oo.  Mass.  xi.  18 ;  129  Mass.  240. 

IV.  Warranty.  83.  Application.  Unless  the  policy  declares  that  the  questions  an- 
swered and  the  accompanying  statements  in  the  application  are  to  be  « 
part  of  the  contract,  the  policy  alone  shows  the  agreement  made.  £u. 
Oo.  V.  i%,  N.  J.  iv.  688 ;  39  N.  J.  L.  89. 

34.  Ibid.  —  Benefit  Society.  As  to  the  absolute  truth  of  answers  in 
application  for  membership  of  benefit  society.     See  Matont'  Society  t. 

WitUhrMa,  111.  iv.  554 

35.  Aid.  —  Guaranty  againit  Pemiciout  Habit.  A  guaranty  in  an 
application  that  the  insured  will  not  contract  any  pernicious  habit  is  a 
warrauty,  and  its  violation  operates  a  forfeiture.  Knight  v.  hu.  Co. 
Penn.  xi.  484.     See  Knecht  v.  Int.  Co.  Penn.  viii.  408. 

36.  Ibid. —  Warranty  —  Materiality.  A  warranty  in  an  application, 
whether  material  or  not,  must  be  literally  true.  Barteau  v.  Int.  Co.  N. 
Y.  iii.  303 ;  67  N.  Y.  595. 

37.  Ibid.  —  Mitrepretentation  —  Fraud  To  avoid  a  life  policy  be- 
cause of  untrue  answers  to  questions  in  the  application,  the  misrepreseiH 
tations  must  be  deliberately  made  for  a  fraudulent  purpose.  Fiteh  v.  Int. 
Go.  N.  Y.  2  Am.  L.  T.  R,  496. 

38.  Ibid.  —  Materiality.  Any  misrepresentation  though  not  a  war- 
ranty material  to  the  contract,  though  not  made  fraudulently,  will  avoid 
the  contract.     Barteau  v.  Int.  Co.  N.  Y.  iii.  303 ;  67  N.  Y.  696. 

39.  Ibid. — Prohibited  Habitt.  Habits  prohibited  must  be  the  direct 
cause  of  death  to  avoid  the  policy,  hu.  Co.  v.  Slibbe,  Md.  vi.  459  ;  47 
Md.  302. 

40.  Fraud—  Concealment.  There  is  no  concealment  when  the  sub- 
ject assured  does  not  state  matters  which  are  not  called  for  by  specific  or 
general  questions.     Swifi  v.  Lu.  Co.  N.  Y.  i.  84 ;  63  N.  Y.  186. 

41.  Medical  Certificate  —  Bright' t  Disease  of  the  Kidney t — Good 
Faith.  The  medical  examination  after  introduction,  without  qualificar 
tion,  cannot  be  contradicted  to  show  that  the  insured  had  Bright's  disease 
of  the  kidneys  ta  avoid  the  policy ;  his  urine  having  been  tested  by  the 
examiner,  and  tlie  insured  not  having  been  treated  for  the  disiease. 
Maelin  v.  Int.  Co.  La.  xii.  667 ;  83  La.  An.  801. 

42.  Ibid —  Concealed  Injury  —  Fxhumation  of  Body  to  discover  — 
Defence  —  Due  Diligence.  The  body  of  one  whose  life  was  insured  will 
not  be  exhumed  for  examination  to  discover  a  concealed  injury,  where 
no  steps  were  taken  by  the  defendant  for  eighteen  months  pending  the 
trial  to  establish  a  defei^ce  set  up  upon  such  concealment.  Int.  Co.  v. 
Brown,  Miss.  ix.  648. 
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48.  Rid.  —  Contealmmt  of  CompkntiU    See  Bariemu  v.  Im.  Co.  N.  T. 

iii.  3(W;  67N.Y.  594. 

44.  ibid.  —  Cofutruetion  of  Contradietory  Staltmentg.  Where  the  tob- 
ject  stated  in  answer  to  a  question  that  neither  Us  parents  nor  any  of 
their  children  bad  had  licrofula,  and  also  stated  that  his  mother  had  died 
of  scrofula,  that  one  of  his  brothers  had  died  of  an  utiknown  disease,  and 
that  one  of  his  sisters  had  died  of  a  disease  of  the  blood,  these  answers 
taken  tc^ther  did  not  amount  to  a  misstatement.  Swift  v.  Jtu.  Co, 
N.  Y.  i.  34;  63N.  Y.  186. 

45.  Ibid.  —  Declaratiotu  of  IntHrtd.  Declarations  of  the  insured  as 
to  the  state  of  his  health  at  the  time  tbe  insnrance  was  effected,  made 
four  or  five  months  afterwards,  are  not  oompeteat  la  an  action  on  the 
policy,     /n*  Co.  v.  Burke,  Va.  xv.  672. 

46.  Jlnd.  —  Declarations  of  Insured  to  Phytieian.  But  statements 
made  by  the  insured  to  his  physician,  as  to  the  state  of  his  health  at  the 
time,  are  competent  in  the  action.     Ibid 

47.  Ibid.  —  DiseasM  —  Jury.  Whether  or  not  the  insnred  should 
have  stated  that  he  had  a  disease  when  he  was  simply  not  well  is  for  the 
jary  to  determine.    Int.  Co.  v.  Franeiico,  S.  C.  U.  S.  I  Am.  L.  T.  R.  57. 

48.  Ibid.  —  Knowledge.  Under  the  provision  that  the  insured  should 
state,  categorically,  whether  be  had  suffered  from  certain  diseases,  he  is 
r«quired  to  answer  in  good  faith  as  to  his  own  knowledge,  and  no  more. 
Moulor  V.  Ins.  Co.  S.  C.  U.  S.  xvii.  705.  Edingttm  t.  Ins.  Co.  N.  Y. 
iii.  141 ;  67  N.  Y.  185. 

49.  Ibid.  —  Statement  of  Assured.  A  stateflsent  by  the  subject  tbai 
he  had  not  any  scrofulous  disease  that  be  was  aware  of,  he  having  died  of 
an  abscess  caused  by  scrofula  soon  after  the  poHc?  was  issued,  is  admis- 
sible.    Swift  V.  Int.  Co.  N.  Y.  L  34;  63  N.  Y.  186. 

50.  Ibid.  —  Fraud.  The  answers  to  the  examining  physician  form 
no  part  of  the  application  nuless  so  expressed ;  and  where  there  is  no 
fraudulent  concealment  of  a  disease,  though  the  insured  died  of  it,  a  re- 
covery can  lie  bad  notwithstanding  the  examiner  certified  on  the  appli* 
cation  that  the  insured  had  never  been  subject  to  the  disease.  Mutmal 
Aid  Soe.  v.  Kinter,  Feiin.  xiv.  412. 

51.  Mid.  —  Good  Habitt.  A  stateraest  that  the  habits  of  the  assured 
were  "  good  "  most  be  taken  to  signify  not  that  they  were  perfect,  but 
that  thev  were  ordinarily  good.  GtUbraith's  Adm'r  r.  Int.  Co.  Ky.  i 
324;  12' Bush,  29. 

52.  Ibid.  —  Good  Health.  And  "  good  health  "  in  a  statement  of  the 
habits  of  the  assured  means  ordinary  good  health.     Ibid 

53.  Mnd.  —  Bealth  in  Childhood — Aneeiiors.  The  fakity  of  the  an- 
swers to  questions  by  the  assured  as  to  his  health  in  his  childhood,  and 
as  to  the  health  or  habits  of  ancestors,  may  be  shown.  Int.  Co.  r. 
£tnng,  S.  C.  U.  S.  ii.  308. 

54.  Ibid.  —  Hereditary  Insanity  —  Death  from  Injury  to  Brain. 
Death  from  an  injury  to  the  brain,  though  the  patient  had  been  put  in 
an  insane  asylum  becaose  of  intellectual  weakness,  cannot  be  charged  as 
against  a  child,  as  a  death  from  such  insanity  as  may  be  designated  an 
hereditary  insanity.    Newton  v.  Int.  Co.  N.  Y.  viii.  505 ;  76  N.  Y.  426. 

55.  Mid.  —  Tetwperate  Habitt.  A  widow  cannot  recover  on  a  policy 
taken  out  by  her  husband  on  his  life  as  her  agent  in  which  as  to  his 
temperate  habits  he  reidied :  *t  Yes,  drinks  at  times,"  when  it  is  shown 
that  in  a  petition  she  stated  that  since  their  marriage  he  had  been  "ad- 
dicted to  the  excessive  use  of  intoxicating  liquors,  causing  him  to  be  very 
frequently  in  a  drunken  and  irresponsible  condition  of  mind,"  the  policy 
providing  that  the  application  should  be  a  part  of  the  contract,  limits 
T.  Int.  Co.  N.  Y.  xL  98 ;  14  J.  &  Sp.  467. 

56.  Ibid.  —  Exceptional  Hkecets  —  Delirium  Trement.    The  ocoasioni^ 

83 
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use  of  intoxicating  liqnors,  an  exceptional  instance  of  excessive  drinking, 
or  an  attacit  of  delirium  tremens  following  a  single  instance  of  over- 
indulgence, will  not  establish  the  fact  that  an  insured  pterson  is  a  man  of 
intemperate  habits,  and  avoid  a  life  policy  for  the  breach  of  a  warranty 
against  intemperate  habits,  hu.  Go.  v.  Foley,  S.  C.  U.  S.  xiii.  577 ;  105 
U.  S.  350. 

57.  Ibid. —  Vhditdoted  Sicknest  —  Jury.  Whether  sickness  not  in- 
quired about  and  not  disclosed  were  of  a  character  to  affect  the  risk  is 
for  the  jnry  to  determine.     Boo$  v.  Jm.  Co.  N.  Y.  ii.  15;  64  N.  Y.  28(>. 

58.  Mitrepretentatiotu  —  Miuouri  Statute.  The  Act  of  1874  (Mis- 
souri), providing  that  no  misrepresentation  made  to  obtain  or  secqrealife 
insurance  policy  shall  be  deemed  material,  or  render  the  policy  void, 
unless  it  contributes  to  the  loss,  extends  to  warranties.  Wkit«  v.  Int. 
Co.  U.  S.  C.  C.  V.  89 ;  4  Dill.  177. 

59.  Delivery  of  Receipt — Continuotu  RepreteiUalion.  The  represen- 
tations by  the  assured  of  the  state  of  his  health  at  the  time  he  gives  his 
certificate  of  health,  and  pays  the  premium  to  the  agent  of  the  insurer, 
are  not  in  law  continnous  to  the  day  when  the  insurer  delivers  the  re- 
ceipt for  the  premium.  Int.  Co.  v.  Higgenbotham,  S.  C.  U.  S.  v.  34 ;  95 
U.  S.  880. 

60.  Recovery  of  Lots  paid — Fraud — Breachet  of  WarratUiet  — 
Jttues.  Where  the  loss  is  paid  after  inquiry,  or  opportunity  for  inquiry, 
into  the  circumstances  of  the  death,  the  insurer  is  precluded  from  setting 
up  the  warranties  contained  in  the  policy  in  an  action  to  recover  the  pay- 
ment, upon  allegations  that  the  policy  was  procured  through  fraud.  Int. 
Co.  V.  Harper,  U.  S.  C.  C.  v.  490 ;  8  Hughes,  260. 

V.  Premiamii.  61.  Accommodation  given.  Under  an  agreement  tliat  the  premiums 
might  be  paid  as  convenient,  kept  up  by  irregular  payments  for  fifteen 
years,  the  policy  could  not  be  forfeited  by  the  refusal  to  receive  the  pre- 
mium three  days  after  it  was  due.  Dilleber  v.  Jns.  Go.  N.  Y.  ix.  816 ; 
87  N.  Y.  19. 

62.  Bonut  on  Mortgage  —  Appb'ecUion  to  Premivm.  A  bonus  on  a 
mortgiige  of  the  insured  secured  by  his  policy  cannot  be  applied  to  the 
payment  of  a  premium.     Smith  v.  Int.  Co.  Penn.  xiii.  606. 

63.  Custom  to  receive  Premiums  overdue  —  Condition  of  Good  Heakh 
in  Receipt.  Where  it  was  the  insurer's  custom  to  receive  premiums  after 
maturity,  and  the  last  premium  was  so  paid,  an  insertion  in  the  receipt 
therefor  of  the  words  "  and  policy-holder  in  good  health,"  made  by  the 
company  before  sending  the  receipt,  would  not  relieve  it  of  liability, 
although  the  insured  was  in  fact  sick  of  the  disease  of  which  she  after- 
wards died.    hu.  Co.  v.  Letter,  Ga.  viii.  141 ;  62  Ga.  247. 

64.  Ibid.  A  general  custom  to  receive  the  overdue  premium,  if  ten- 
dered within  a  reasonable  time  after  it  has  become  due,  if  the  assured  is 
in  usual  liealth,  is  good,  and  will  control  the  eiTect  of  a  forfeiture  clause 
in  the  policy.     Life  and  Trutt  Co.  v.  Int.  Co.  Penn.  v.  535. 

65.  Delay  —  Change  of  Agentt  —  Notice.  Where  the  agent  has  been 
changed  but  there  has  been  no  notice  sent  under  the  rule  adopted,  and 
the  insured  has  tendered  the  premium  to  the  former  agent,  who  refused 
to  take  it,  there  can  be  no  forfeiture  until  a  reasonable  time  has  elapsed 
for  payment.  Sixty  days  is  not  an  unreasonable  delay.  Seamans  v.  Ins. 
Co.  U.  S.  C.  C.  X.  799.  BratweU  v.  Ins.  Go.  N.  C.  iii.  278 ;  75  N.  C. 
8.  Int.  Go.  v.  Eggleston,  S.  C.  U.  S.  v.  «76 ;  96  U.  S.  672.  Ins.  Co.  v. 
McCain,  S.  C.  U.  S.  vi.  889. 

66.  Extending  Payment  of  Premium.  An  agent  cannot  extend  the 
time  fixed  in  the  policy  for  the  payment  of  the  premium,  before  or  at 
the  time  of  taking  the  insurance.  Combs  v.  Int.  Co.  Maine,  ii.  528 ;  65 
Maine,  382.  See  Int.  Co.  v.  Green,  6a.  iii.  378 ;  57  Ga.  469.  Int.  Co. 
V.  Norton,  S.  C.  U.  S.  v.  385 ;  96  U.  S.  234. 
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€7.  Ibid.  —  Continuing  Risk.  Asking  for  and  accepting  an  extension 
for  pajment  by  the  insured  continues  the  risk  for  another  term.  Homer 
V.  Int.  Co.  N.  Y.  iiL  274 ;  67  N.  Y.  478. 

68.  md.  —  Payment.  An  extension  of  the  time  of  payment  by  the 
president  of  the  insurer  is  equivalent  to  actual  payment.  Homer  v.  In$. 
Co.  N.  Y.  iu.  274;  67  N.  Y.  478.  Bigelow  v.  In*.  Co.  Mass.  iv.  689; 
123  Mass.  118.     Ins.  Co.  y.  Norton,  S.  C.  U.  S.  v.  385;  96  U.  S.  234. 

69.  Forfeiture  —  Due  Payment.  Where  the  policy  is  conditioned  upon 
the  payment  of  a  given  premium  on  a  day  certain,  it  becomes  void  unless 
such  premium  is  so  paid.  Combs  v.  Ins.  Co.  Maine,  ii.  523 ;  65  Maine, 
282.  Ins.  Co.  \.  Slatbam,  S.  C.  U.  S.  iii.  304;  98  U.  S.  24.  Johnson  v. 
7/i«.  Co.  Ky.  xii.  114;  79  Ky.  403. 

70.  Forfeiture  declared — Default  in  Subsequent  Premiums.  Where 
the  company  has  declared  i  policy  forfeited  and  has  refused  a  premium, 
the  failure  to  pay  premiums  subsequently  falling  due  will  not  affect  the 
light  of  recovery  on  the  policy.  Life  and  Trust  Co.  v.  Ins.  Co.  Penu. 
V.  535. 

71.  Insanity  —  Sickness.  A  policy  will  become  void  for  non-payment 
of  a  premium,  though  the  assured  has  become  insane.  Wheeler  v.  Ins.  Oo. 
N.  Y.  xi.  643  ;  82  N.  Y.  543.  Klein  v.  Ins.  Co.  S.  C.  U.  S.  xii.  737 ; 
104  U.  S.  88. 

72.  Lapsed  Policy  —  Act  or  Omission  of  Insurer — Reviving  Policy. 
Where  the  lapse  has  been  encouraged  or  produced  by  the  omission  or 
neglect  of  the  company,  the  policy  will  be  revived  on  application  of  the 
assured.     Meyer  v.  Ins.  Co.  N.  Y.  vi.  439 :  73  N.  Y.  516. 

73.  Ibid.  —  Secretary*  Mistake.  Where  the  policy  had  lapsed  for  non- 
payment of  premium,  a  mistaken  statement  of  the  secretary  of  the  com- 
pany to  the  agent  of  the  insured  tliat  the  premium  had  been  paid  would 
not  estop  it.     Robertson  v.  Ins.  Co.  N.  Y.  xiv.  249. 

74.  Local  Agent  —  Tender.  The  insurer  can  be  bound,  where  it 
expressly  agreed,  or  it  is  the  course  of  business  between  the  parties, 
that  the  locaJ  agent  shall  be  paid  the  premium,  on  the  tender  of  the  pre- 
mium to  him.     Morey  v.  Ins.  Co.  U.  S.  C.  C.  1  Am.  L.  T.  R.  160. 

75.  Medical  Examiner's  Fees  for  Premium.  An  agent  cannot  accept 
in  payment  of  the  first  annual  premium  the  fees  for  services  of  a  medicatl 
examiner,  to  be  earned  where  the  policy  stipulated  for  a  cash  payment 
before  it  should  bind  the  company.  Carter  v.  his.  Co.  6a.  i.  480 ;  58 
Ga.  237. 

76.  Notice.  A  stipulation  to  pay  dues  promptly  is  not  waived  by 
failure  to  give  notice  of  the  time  when  such  dues  become  payable.  Man- 
dego  V.  Life  Asso.  Iowa,  xvii.  618.  See  Thompson  v.  bu.  Co.  U.  S. 
G  C.  3  Am.  L.  T.  R.  370. 

77.  Renewal  Receipt  —  Delivery  by  Agent  after  Default.  Where  an 
agent  is  supplied  with  renewal  receipts  signed  by  an  officer  of  the  com- 
pany, to  be  used  according  to  the  agent's  discretion,  and  it  has  been  his 
habit  to  give  such  receipts  whenever  premiums  are  paid  after  the  time 
stipulated,  his  act,  in  giving  such  a  receipt,  is  to  be  treated  as  a  waiver 
by  the  company  of  a  condition  in  the  policy  that  it  shall  be  void  if  the 
premiums  are  not  paid  when  due.  Ins.  Co.  v.  Wolff",  S.  C.  U.  S.  v.  1 ; 
96  U.  S.  326. 

78.  Ibid  —  Of  Genercd  Agent,  The  mere  possession  of  the  insurer's 
receipt  in  the  hands  of  the  general  agent  to  be  countersigned  by  him  and 
delivered,  in  the  possession  of  the  wife  of  his  clerk  the  subject  of  the 
insurance,  and  signed  by  him  for  the  general  agent,  is  not  proof  of  pay- 
ment of  the  premium.    Neuendorf  v.  Ins.  Oo.  N.  Y.  iv.  9  ;  69  N.  Y.  889. 

79.  Tenths  to  be  on  Default,  Where  the  policy  provides  for  the  pay- 
ment of  as  many  tenths  of  it  as  there  have  been  premiums  paid,  the  tar- 
feiture  for  non-payment  »ffiH:ts  only  the  remaining  tenths.  Ins.  Co.  T. 
Little,  Ind.  ▼.  262 ;  56  Ind.  504. 
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80.  Tim$  give*  to  Pag —  Lou  in  Interim.  Where  thirty  days  were 
omtomarily  given  within  which  to  pay  the  premium,  the  insurer  is  not 
bound  for  the  loss  if  it  happens  within  that  time  and  before  payment 
non^son  y.  Iks.  Co.  U.  8.  C.  C.  8  Am.  L.  T.  R  870. 

81.  Unpaid  Duet  and  Attetstnentt  received  after  Death.  The  receipt 
ot  the  unpaid  dues  and  assessments  by  the  insurer's  Hgent  after  death  and 
their  retention  fa^  the  insurer  on  remittance  with  knowledge  of  the  death 
waires  the  forfeiture.     JErdman  t.  Ins.  Co.  Wis.  vi.  606 ;  44  Wis.  876. 

VI.  Residence.  82.  Knowledge  —  Authority  of  Agent.  In  the  absence  of  proof  of 
knowledge  by  the  company,  or  express  authority  on  the  part  of  the 
agent,  giving  a  renewal  receipt  is  not,  in  itself,  to  be  regarded  as  a 
waiver  of  a  condition  having  relation  to  the  place  of  residence  of  the  in- 
•ured.    /»*.  Co.  v.  W<^jr,  9.  C.  IT.  S  v.  1 ,-  96  U.  S.  826. 

88.  Bight  to  Travel — Limit  of  Time — Detention.  An  assured  per- 
lon  who  has  been  given  the  right  to  travel  beyond  the  limits  of  the  pol- 
icy to  justify  remaining  beyond  the  time  given  must  show  that  it  was 
impossible  for  him  to  return.  Evans  v.  Ins.  Co.  N.  Y.  i.  294 ;  64  N.  T. 
S<M. 

84   Temportuy  Sofoum.    The  temporary  sojourn  in  another  state  for 
a  year  or  two  will  not  render  the  statement  that  the  residence  of  the  in- 
sured was  in  a  different  state  untrue.     Ins.  Co.  v.  Walker,  Ala.  vi.  328 ; 
58  Ala.  290. 
vn.  Paid  up         85.   Chose  in  Action  —  Personal  Representatives.    A  right  to  a  paid-up 
Policy.  policy,  aader  the  terms  of  the  policy  (h^t  issued,  is  a  right  of  property, 

and,  if  it  exists  at  the  death  of  the  assured,  it  passes  to  his  personid  rep- 
resentatives.     WinehM  v.  Ins.  Co.  U.  S.  C.  C.  viii.  549. 

86.  CompHanee  with  Policy —  Suspension  of  Business  of  Insurance  by 
Pabhe  Authority.  A  suspension  of  the  business  of  the  insurer  by  public 
authority  will  not  dispense  with  the  necessity  of  a  compliance  with  the 
conditions  of  the  policy  to  secure  a  paid-up  policy.  Ins.  Co.  v.  White- 
head, Miss.  xi.  18  ;  58  Miss.  226. 

87.  Demand — Death  —  Limit.  A  paid-up  policy  may  be  demanded 
after  the  death  of  the  assured,  provided  the  claim  lie  made  within  the 
term  limited  by  tlie  proper  party  in  interest.  Wheeler  \.  Ins.  Co.  N.  Y. 
xi.  643 ;  82  N.  Y.  543. 

88.  Estoppel  —  Insured  misled  as  to  Payment  of  Premium.  Where 
the  insurer  has  in  any  way  misled  the  insured  w,  to  the  payment  of  his 
premium,  the  right  to  a  paid-up  policy  is  not  lost  by  reason  of  the  default. 
Coffee  V.  Int.  Co.  U.  S.  C.  C.  xii.  106. 

89.  Note  a  Lien  —  Interest  thereon.  Where  a  paid-up  policy  was 
issued  with  the  outstanding  premium  notes  consolidated,  and  the  note  to 
be  alien,  but  the  interest  thereon  to  be  paid  annually, or  the  policy  to  de- 
termine, the  interest  mast  be  paid ;  that  is  not  a  lien,  also.  Ins.  Co.  v. 
Harlan,  Miss.  viii.  336;  56  Miss.  512. 

90.  Ten  Tears'  Policy — Premium,  Part  Cash,  Part  Note  —  Loan  — 
Estoppel — Lien.  Where  the  insurer  takes  in  payment  of  the  premium 
of  a  ten  years'  policy  part  money  and  a  promissory  note  for  part,  on 
whidi  note  profits,  to  which  he  is  entitled,  are  to  be  credited,  and  gives  a 
receipt  for  the  premium  in  full,  and  specifying  that  the  amount  of  the  note 
was  loaned  to  the  assured,  the  debt  to  be  a  lien  on  the  policy,  the  assured 
may,  under  an  agreement  to  that  effect,  after  certain  annual  payments, 
Borrender  his  policy  and  take  a  pro  rata  paid-up  policy  without  paying 
the  note  or  notes  in  cash.  The  insurer  is  estopped  from  setting  up  that 
the  premium  has  not  been  paid.  The  amount  of  the  note  or  notes  vrfll 
he  a  lien  on  the  paid-up  poHcy.  In*.  Co.  t.  Dutcher,  8.  C.  U.  S.  v.  97 ; 
95  U.  8.  269. 

91.  Afier  Two  Tears'  Payments  — Policy  forfeited  for  Non-Payment 
Where  a  paid-up  policy  was  provided  for  after  two  years'  premiums  were 
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VIII.  Proofs  of 
Loae. 


paid,  and  the  policy  was  conditioned  opoo  dae  payneiit  of  pramiumfl,  the 
ri^t  to  the  exchange  coald  not  be  exercised  after  a  forfeitnre  for  bob- 
payment,  thouKh  preroiiim«  for  two  years  had  been  paid.  Smith  v.  Itu. 
Co.  Penn.  xviE  282.  Buuinff'$  £x'r$  v.  Int.  Co.  Ohio,  vii.  69S ;  &4 
Ohio  St.  222. 

92.  Affidavit  of  Physician.  The  mere  affidavit  of  the  attending  physi- 
ciaa  aa  to  the  cause  of  death  is  no  part  of  the  proofs  of  loss.  Int.  Co.  v. 
Higgenbotham,  S.  C.  U.  S.  v.  34;  95  U.  &  380. 

93.  Forfeiturt  —  Ettoppel.  Where  a  company  has  declared  a  policy 
forfeited  in  the  lifetime  of  the  assured,  it  caanot,  after  his  death,  insist 
on  a  rigid  compliance  with  conditions  as  to  proofs  thereof.  Int.  Co.  v. 
Int.  Co.  Penn.  xi.  409. 

94.  Lettert  of  Adfiinittration  —  Suit  by  Widow.  In  a  suit  on  the 
policy  by  the  widow,  letters  of  administration  will  not  be  prim&facie  evi- 
dence of  death.    Lu.  Co.  v.  Ittdale,  8.  C.  U.  8.  L  153 ;  91  U.  &  238. 

95.  Sudden  Ditappearaitet  —  Mental  and  Phytical  Condition.  The 
sodden  disappearance  o^  one,  who,  if  living,  could  not  easily  have  gone 
nnnoticed,  and  who  was  in  such  a  physical  and  mental  condition  as  to 
excite  the  anxiety  of  his  friends,  and  the  failure  to  discover  any  traces 
of  him,  after  diligent  search,  caanot  be  said  to  afEord  no  evidence  teading 
to  prove  death,     hu.  Co,  v.  Moore,  Mich.  i.  632 ;  34  Mich.  41. 

96.  Forfeitute —  Validitff.  The  stipalation  in  a  life  policy  that  the 
insurer  wQl  not  be  liable  should  the  subject  of  the  insurance  "  die  by 
suicide  (sane  or  insane)  "  is  a  valid  condition  therein.  Bigelow  v.  Int. 
Go.  S.  C.  U.  S.  iii.  112  :  93  U.  S.  284.  IJMigktt  of  tlie  Golden  BnU  v. 
Aintworth,  Ala.  xvii.  139. 

97.  Ibid.  —  "  £^  Hit  own  Act  and  Intention  "  —  "  Sa$u  or  Insane  "  — 
Intentional  Act.  The  words  "  by  his  own  act  and  intention  "  in  the  pol- 
icy are  equivalent  to  the  wordi  «  by  his  own  hands,"  and  the  words 
"sane  or  insane"  in  addition  thereto  are  suificient  to  avoid  the  risk  if 
death  ensues  from  intentional  self-destruction  by  an  insane  man.  Jd. 
Unt  V.  Lu.  Co.  Mo.  ix.  147;  70  Mo.  27. 

98.  Insanity  —  Moral  Sense.     A  self-kiilii^  by  an  insane  person,  IX.  Suicide, 
nnderstandiug  the  physical  nature  and  consequences  of  his  act,  but  not 

its  moral  aspect,  is  not  a  death  by  suicide,  within  the  meaning  of  a  con- 
dition in  a  policy  of  insurance  upon  his  life,  that  the  policy  slutll  be  void 
in  case  he  shall  die  by  suicide,  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,  or  of  the  violation  of  any  law.  Ins.  Co.  v.  BrougkUm, 
S.  C.  U.  S.  xvL  705.  Bigelow  v.  Int.  Co.  S.  C  U-  S.  iiL  112 ;  93  U.  S. 
284.  Watert  v.  Int.  Co.  U.  S.  G  C.  x.  578.  Int.  Co.  v.  Moore,  Mich, 
i.  632  :  34  Mich.  41.  Newton  v.  Int.  Co.  N.  Y.  viii.  505 ;  76  N.  Y.  42& 
iu.  Go.  V.  Groome,  Penn.  vL  376 ;  86  Penn.  St.  92.  Coverston  v.  Int. 
Co.  U.  S.  a  &  1  Am.  L.  T.  R.  239.  Moore  v.  Ins.  Co.  V.  S.  a  C  1 
Am.  L.  T.  R.  319. 

99.  3id.  —  Severe  Disease  of  j^ot's  and  S^ne.  A  long,  severe 
and  dangerous  disease  of  the  brain  and  spine  which  would  have  au  early 
fatal  result  may  be  proven  to  show  insanify.  Ins.  Co  r.  Moore,  Mich.  L 
632 :  84  Mich.  41. 

100.  Overdose  of  Prescription.  Under  a  condition  of  non-liability  "  if 
the  insured  shall  die  by  liis  own  hand  or  act,  voluntary  or  otherwise," 
the  liability  is  not  avoided  when  death  ensues  from  an  accidental  taking 
of  an  overdose  of  medicine,  duly  prescribed.  Pe^fold  v.  Ins.  Co.  N.  Y. 
xL  849 ;  85  N.  Y.  317. 

101.  Rights  vested —  Transfer.  Where  a  person  insures  his  life  f<v 
the  benefit  of  another,  the  policy  and  the  money  due  nnder  it  belong, 
the  moment  it  is  issued,  to  the  beneficiary,  and  the  insured  cannot  trans- 
fer to  any  other  person  the  interast  of  the  beneficiary.  Ins,  Co.  v. 
Bnrke,  Ya.  xv.  572. 


X.  BeneKcia- 
ries. 
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102.  To  diild  —  Ettate  of  Parent.  A  policy  of  insurance  effected 
by  a  father  on  his  own  life  for  the  benefit  of  his  daughter,  the  premioms 
for  which  are  paid  by  him,  is  no  part  of  the  estate  of  the  parent.  iStcA- 
mbaeier  v.  Zimmerman,  S.  C.  vi.  508;  10  S.  G.  110. 

103.  Ibid.  —  Death  of  Child.  A  father  who  has  insured  his  life  for 
the  benefit  of  his  daughter,  and  has  had  tlie  policy  made  payable  on  his 
decease  "  to  her,  h^*  executors,"  etc.,  cannot  take  to  himself  npon  her 
death  the  benefit  of  the  policy.  GUmx  t.  Gloeckler,  111.  xr.  384 ;  104 
111.  573. 

104.  To  "  Children  "  —  Children  *y  Second  Wife.  Where  a  life  policy 
is  payable  to  a  wife,  or  children,  the  children  of  a  second  wife  will  be 
entitled  to  their  portions  of  the  amount  received.  Bicker  v.  Int.  Co. 
Minn.  xi.  125;  26  Minn.  193.  « 

105.  Creditors —  Code.  The  provisious  of  the  Tennessee  Code  (§§ 
2294,  2478)  which  exclude  creditors  from  any  benefit  in  the  life  insur- 
ance of  the  husband  do  not  prevent  the  husband  from  disposing  of  the 
policy  during  his  lifetime.  Williams  v.  Carson,  Tenn.  iii.  463 ;  9  Heisk. 
516. 

106.  To  Devisee  —  Intestacy — Administrator.  Where  a  poli<^  issued 
by  a  benevolent  association  to  a  member  is  payable  to  the  devisees  of  the 
insured,  and  the  insured  dies  intestate,  his  administrator  has  no  cause  of 
action  upon  the  contract.  Worley  v.  Masonic  Aid  Auo.  U.  S.  C  C.  ziii. 
233  ;  3  McCrary,  53. 

107.  ^^  Heirs"  as  Beneficiaries —  WiU  disposing  of  Proceed*  of  Policy. 
Where  the  loss  is  made  payable  to  a  person  or  designated  class  of  per- 
sons (as  heirs  at  law  of  the  assured),  the  money  so  made  payable  can- 
not be  devised  to  a  different  person  or  class.  Weisert  v.  Muehl,  Ky.  xvii. 
45.     McClttre  v.  Johnson,  Iowa,  xiii.  13;  56  Iowa,  620. 

108.  Ibid.  —  By  Husband  for  Legal  Heirs —  Validity  of  Assignment  to 
Third  Person/.  Where  a  husband  takes  out  a  policy  on  his  own  life, 
payable  after  his  death  to  his  "  legal  heirs,"  the  insurance  money  will,  on 
hb  death,  go  to  his  widow,  children,  or  grandchildren,  who  survive  him, 
notwithstanding  his  assignment  of  the  policy  during  his  lifetime  to  thinl 
persons  for  the  benefit  of  others  not  his  heirs.  Gosling  y.  Coldvell, 
Tenn.  vii.  410;  1  Lea,  454. 

109.  Infant  Beneficiary —  Avoiding  Trust.  A  written  agreement  exe- 
cuted before  the  surrender  of  a  life  policy,  stipulating  that  the  proceeds 
of  the  paid-up  policy  should  be  placed  in  the  hands  of  a  trustee,  to  be 
distributed  in  accordance  with  the  trust,  is  voidable  by  an  infant  benefi- 
ciary named  in  the  policy.  Brockhaus  v.  Kemna,  U.  S.  C.  C.  xii.  168 ; 
10  Biss.  338. 

110.  To  Insured  or  His  Children  on  Proof  of  Loss  —  Assignee  in 
Bankruptcy.  An  endowment  policy  upon  the  life  of  S.  payable  to  him 
or  to  his  children  within  sixty  days  after  due  notice  and  proof  of  loss  is 
the  property  of  S.,  and  will  pass  to  his  assignee  in  bankruptcy ;  and  the 
assignee  may  sue  to  get  |K>ssession  of  the  policy.  If  orris  y.  Ins.  Co.' 
Mass.  xii.  240 ;  131  Mass.  294. 

111.  Interest  in  Paid- Up  Policy.  The  beneficiary  named  in  a  life  pol- 
icy has  a  vested  interest  in  the  proceeds  of  a  paid-up  policy  given  in  ex- 
change upon  the  surrender  of  the  life  policy.  Brockhaus  v.  Kemna,  U. 
S.  C.  C.  xii.  168 ;  10  Biss.  888. 

112.  Policy  repudiated  —  Action  by  Beneficiary.  The  only  child  of 
a  deceased  wife  can  sue  the  insurer  for  the  present  value  of  the  policy, 
with  interest  from  the  date  of  the  breach,  as  damages  for  a  breach  of  con- 
tract during  the  life  of  the  subject  of  insurance,  the  husband,  where  the 
policy  was  for  her  benefit,  and  payable  on  her  death  to  her  children. 
Clemmitt  v.  Ins.  Co.  Va.  xiv.  349 ;  76  Va.  865. 

113.  Personal  Representotives —  To  "  I^gal  Representatives" — Cred- 
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iUyrt.  A  policy  payable  to  the  "  legal  representatives  "  of  the  assured  is 
not  liable  for  his  debts,  but  is  collectible  bj  the  administrator,  to  be  by 
him  distributed  according  to  law.  Kelly  v.  Mann,  Iowa,  ziii.  12 ;  56 
Iowa,  625. 

114.  Ibid.  —  Murder  of  Intured  by  Atstgnee.  Where  the  insured  de- 
livered an  assignment  of  a  policy  with  the  policy  to  on.e  who  then  con- 
templated, and  aftcrwarils  consummated,  his  murder,  with  intent  so  to 
obtain  the  insurance  under  that  policy  and  others  similarly  assigned,  no 
right  of  the  representatives  of  the  insured  would  be  cut  o&  thereby. 
Armstrong  v.  Ins.  Co.  U.  S.  C.  C.  xiii.  711 ;  20  Blatch.  423. 

115.  Survivors' —  Assured.  The  share  of  a  beneficiary,  upon  his 
death,  passes  to  the  surviving  beneficiaries  under  tlie  policy,  and  does  not 
revert  to  the  assured.     Robinson  v.  Duval,  Ky.  xii.  466. 

116.  Testamentary  Provision.     A  life  policy,  as  between  the  assured 
and  the  insurer,  is  strictly  a  contract,  and  is  subject  to  the  general  rules 
which  govern  the  interpretation  of  other  contracts ;  with  respect,  bow- 
eyer,  to  beneficiaries,  it  is  a  testamentary  provision  rather  than  a  con- , 
tract.     Jbid. 

117.  To  Wife  —  Assignability.  Under  the  New  York  statute  a  policy 
for  the  benefit  of  a  wife  is  non-assignable  by  her.  De  Jonge  v.  Gold- 
smith, N.  Y.  ix.  756;  14  J.  &  Sp.  131. 

118.  Ibid.  —  Creditors  —  Sttbsequent  Insolvency.  The  fund  arising 
from  a  policy  for  the  benefit  of  a  wife,  upon  the  husband's  insolvency, 
in  a  contest  between  the  widow  and  the  creditors,  will  be  apportioned ; 
to'  the  widow  so  much  as  the  premiums  paid  before  insolvency  produced, 
and  the  remainder  to  the  creditors.  Pallis  v.  Robinson,  Mo.  xii.  144  ; 
73  Mo.  201.     Per  contra,  Harrington  v.  Bank,  Tenu.  ix.  858. 

119.  Jbid.  —  Endowment  Policy  —  Assignment  —  Act  of  1840,  and 
Amendments.  An  endowment  policy  on  the  husband's  life  which  is  made 
payable  to  his  wife  or  her  personal  representatives  is  not  assignable ;  it 
is  within  the  Act  of  1840,  and  the  amendments  thereto  clearly  cover  it. 
Brummer  v.  CbAn.  N.  Y.  ix.  258;  S.  O.  xii.  566;  86  N.  Y.  11. 

120.  Ibid.  —  Husband's  Debts.  A  policy  of  insurance  upon  the  life 
of  a  husband  expressed  to  be  for  the  Iwnefit  of  a  wife  is  her  separate 
property,  and  is  liable  for  her  debts  only.  Norris  v.  Ins.  Co.  Mass.  xiL 
-240;  131  Mass.  294. 

121.  Ibid.  —  Insolvency  of  Insurer —  Suit  by  Beneficiary.  Upon  a 
policy  in  favor  of  a  wife,  she  is  the  proper  party  to  enforce  an  equitable 
claim  against  the  insurer,  upon  insolvency.  Ins.  Co.  v.  Cogbill,  Va.  vi. 
575 ;  30  Gratt.  72. 

122.  To  Wife  —  AJlerwards  to  Children  —  Divorce  —  No  Children. 
The  representatives  of  the  wife,  and  not  those  of  the  husband,  are  en- 
titled to  the  insurance  under  a  paid-up  policy  issued  on  a  risk  upon  the 
husband's  life  for  her  sole  use,  or  if  she  died  before  him  to  go  to  their 
children,  after  divorce,  no  children  being  bom.  Ins.  Co.  v.  Dunham, 
Conn.  viii.  331  ;  46  Conn.  79. 

1 23.  To  Wife  or  Children  —  Right  to  surrender — Paid-  Vj>  Policy.  A 
paid-up  life  policy  of  .insurance,  obtained  by  the  insured  on  his  own  life, 
and  payable  after  his  death  to  his  wife,  £.,  or  to  his  children  upon  her 
death,  cannot  be  surrendered  by  the  assured,  so  as  to  defeat  the  interest 
of  those  to  whom  the  policy  is  payable.  Richer  v.  Ins.  Co.  Minn.  xi. 
125 ;  27  Minn.  193. 

124.  Widow  —  Motonic  Benefit  —  Administrator.  Where  a  company 
was  incorporated  with  power  to  issue  certificates  of  life  insurance  for  the 
benefit  of  wives  and  orphans  of  Master  Masons,  who  should  decease  mem- 
bers of  the  company,  a  certificate  payable  to  a  member's  "  heirs,  or  as  he 
should  direct,"  will  be  restricted  as  payable  to  the  widow  of  the  member 
deceased  and  not  to  the  administrator.  £i$.  Go.  v.  Miller's  Adm'r,  Ky. 
vL  233 ;  13  Bush,  489. 
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XI.  TiiMlTeiiey  125.  Damages  —  Brtaeh  of  Co»(ract  with  Ageni.  Hie  food  of  an  in> 
"'  '''^'"^''-  solvent  and  dissolved  life  insurance  company  in  the  hands  of  its  receiver 
cannot  be  charged  with  damages  for  a  breach  of  the  company's  agree* 
ment  with  its  general  agent ;  that  agreement  was  ended  by  the  disaola- 
tion  of  the  corporation.  People  v.  Int.  Co.  N.  Y.  xv.  278 ;  91  N.  Y. 
174. 

126.  Ibid.  —  Claimt  for  Death  after  Premium*  suspended.  After  the 
insolvency  of  the  insurer  and  the  receiver's  notice  that  no  farther  pre* 
miums  would  be  received,  subsequently  accrued  losses  by  death  will  not 
be  paid  as  death  claims,  but  as  damage  claims,  j&i  re  Attomej/  General 
V.  Ins.  Co.  N.  Y.  X.  603.  • 

127.  IbicL — Refusing  Rs'Insurance.  Policy-holders  who  refused  to 
accept  re-insurance  in  another  company  are  entitled  to  damages  from  the 
fund  deposited  with  the  superintendent  of  ineuranoe.  In  re  Attorney 
General  v.  hu.  Co.  N.  Y.  xvi.  404. 

128.  Rid.  —  Unmatured  Policies  —  Partnership  —  Premium  Nolee. 
Holders  of  uumatured  policies  are  not  partners  but  claimants  for  dam- 
ages. The  amounts  due  upon  their  premium  notes  should  be  offset 
against  the  value  of  the  policies.  People  v.  bts.  Co.  N.  Y.  viii.  659  ;  78 
N.  Y.  114. 

129.  "  Contributory  Plan"  —  Bankruptcy — Assessment.  Where  pol- 
icy-holders were  assessed  to  pay  beneficiaries  the  payment  of  assessments 
were  voluntary,  and  the  assignee  in  bankruptcy  of  the  company  cannot 
call  upon  them  for  assessments.     In  re  Ins.  Co.  U.  S.  C.  C.  ix.  199. 

130.  Officer  as  Receiver —  Constructive  Fraud  from  Failure.  The 
mere  fact  of  the  failure  of  a  life  insurance  company  is  prima  facie  proof 
that  its  operations  have  been  conducted  in  a  fraudulent  manner ;  and  if 
the  failure  is  not  satisfactorily  explained,  it  is,  per  se,  proof  of  constrac- 
tive  fraud.  An  officer,  therefore,  is  not  a  proper  person  to  appoint  aa  ita 
receiver.    Buck  v.  Ins.  Co.  U.  S.  C.  C  xL  215. 

131.  Receiver — Notice  to  Claimants  —  Bar.  Where  porsnant  to  an 
order  of  the  court  a  receiver  of  a  life  insurance  company  published  a 
notice  to  creditors  to  exhibit  their  claims  to  a  referee,  claims  not  exhib- 
ited within  the  time  mentioned  are  precluded  from  sharing  in  the  assets. 
People  V.  Ins.  Co.  N.  Y,  viii.  659 ;  78  JN.  Y.  114. 

132.  Value  of  Policy.  Where  a  life  insurance  company  is  decreed  to 
be  insolvent,  the  value  of  each  policy  is  such  a  sum  of  money  as  at  the 
date  of  insolvency  would  have  purchased  from  a  solvent  company,  calcu- 
lating its  premiums  on  substantially  the  same  basis  as  the  old  company, 
a  policy  of  the  same  kind  and  description  as  the  old  one,  for  the  same 
amount,  and  at  the  same  rate  of  premiiuu.  hu,  Co.  v.  Binford,  Va.  xiii. 
415. 

133.  Ibid.  —  Death  Claims  —  Preference.  Death  claims  which  ma- 
tured before  the  dissolution  of  the  company  have  no  preference.  People 
V.  Ins.  Co.  N.  Y.  viii.  659 ;  78  N.  Y.  114. 

134.  Ibid.  —  Death  before  Receiver's  Appointment.  Where  the  insured 
died  before  the  receiver  was  appointed  and  due  proof  was  made,  the  value 
of  the  policy  was  the  present  value  at  the  time  of  the  dissolution  of  the 
amount  insured,  payable  ninety  days  after  the  proofs  of  death.     Ibid. 

135.  Ibid.  —  At  Receiver's  Appointment  ^  Death  atid  RevaluadoH  on 
New  Proof.  Where  policies  are  valued  by  order  of  court  as  of  the  date 
of  the  receiver's  appointment,  a  siibHequent  valuHtion  on  new  proof  may 
be  asked  for  upon  the  death  of  the  subject.  In  re  Attorney  General  v. 
Ins.  Co.  N.  Y.  xiiL  873;  88  N.  Y.  77,  671. 

136.  Ibid.  —  Surrender  Values  —  Priority.  Death  losses  accruing 
prior  to  the  dissolution  of  a  life  insurance  company  are  not  Mititled  to 
priority  of  payment  over  claims  founded  upon  the  surrender  values  of 
running  policies,  that  is,  policies  in  force  but  not  matnred  prior  to  snoh 
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dinolution,  which  became  debta  of  the  oompaay  in  eoosequenoe  thereof. 
Btift  V.  Int.  Go.  Mo.  xr.  470. 
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L  Gembballt. 
IL  Ihsitrablb  Irtbbbbt. 
in.  Sbawosthinbbs. 
IV.  Risks. 

v.  DBriATIOK. 


"VI.  Tbrminatiob  of  Votaob. 

VII.     DOTBLB   ImnRAMOB. 

VIII.  Obbbbal  Avbraob. 
IX  Abakdonmbnt. 


1.  "On  Aeeount  oftahom  it  may  eanearn  "  —  Betujieiary —  Agency—  \,  Generallr. 
Adoption.     A  maritime  policj  in  the  name  of  a  person  "on  account  of 

whom  it  may  eoneem,"  or  odier  equivalent  temu,  will  inure  upon  loss 
to  the  benefit  of  him  for  whom  the  insurance  was  efiected  by  authoiily 
ooaf erred,  or  {^  an  adoption  of  the  act  of  the  agent.  Hooper  v.  Jiobi»- 
mm,  S.C.V.  S.  vii.  609 ;  98  D.  S.  528. 

2.  Contribution  of  Insurer  —  Recovery  of  Cargo.  An  action  will  lie 
against  a  foreign  insurer  for  a  ratable  contribution  to  the  expenses  of  the 
recovery  of  the  cargo,  where  the  policy  stipulates  therefor.  Handy  y. 
Int.  Co.  Ohio,  xiii.  123 ;  87  Ohio  St  366. 

8.  O*  Half-Freight  — PrepaymerU  of  Half  FrtigU  — Half  of  Cargo 
Imt.  An  insurance  on  half  tlw  freight  when  the  other  half  has  been  paid 
on  shipment  must  be  paid  to  the  ship-owner,  though  half  the  cargo  is 
laved  and  delivered  without  demand  or  payment  of  freight.  Allison  r. 
Int.  Co.  H.  of  L.  iiu  146;  1  App.  Cas.  209. 

4.  Money  in  Advance  —  Freight.  By  the  English  law,  money  to  be 
paid  in  advance  for  freight  mast  be  paid,  thongh  the  goods  before  (lay- 
ment  are  lost  by  the  perils  of  the  sea,  and,  if  paid  before  the  goods  are 
BO  lost,  cannot  be  recovered  back.     Ihid, 

5.  Policy  to  Part  Owner  —  Secoeery.  Where  a  pvt  owner  of  a  vessel 
effects  a  policy  for  the  benefit  of  whom  it  may  concern,  a  suit  in  case  of 
loss  may  be  maintained  for  the  whole  iiisaranee  upon  auch  policy,  in  the 
name  of  tho  party  effecting  the  policy,  or,  in  case  of  his  death,  by  his 
administrator.  Sleeper  v.  Sts.  Co.  Maine,  ii.  582 ;  65  Maine,  385.  See 
Knight  v.  hts.  Co.  Ohio,  iiL  142 ;  26  Ohio  St.  665. 

6.  Release  —  Surrender.  Where  there  is  a  mutual  release  of  all  claims, 
and  a  surrender  of  all  policies  and  instruments,  between  insurer  and  in- 
sured, known  and  unascertained  losses  are  settled.  Soper  T.  Int.  Co. 
Mass.  iL  16;  120  Mass.  267. 

7.  Surrender — Rdeate.  Where  there  is  a  sum  of  money  due  to  the 
insurer,  on  account  and  on  the  policy,  which  the  insured  cannot  pay, 
and  be  thereupon  surrenders  the  policy,  there  is  a  release  of  all  claims 
under  it.     Ibid. 

B.  Tiwu  and  Voyage  Policy.  Aa  insnranoe  on  a  ship  "  to  port  and 
for  fifteen  days  whilst  there  after  arrival "  is  a  voya^ie  policy  and  a  time 
policy  combined.  GanMet  v.  Int.  Co.  Bxdi.  Div.  iL  143  ;  1  £zch.  Div. 
161. 

9.  Warranty  "  Fi-ee  from  Capture  and  Seutvre  "  —  Barratry.  In  • 
policy  of  marine  insnranee  a  warranty  "free  from  capture  and  seizure  " 
applies  not  only  to  capture  or  seizure  by  belligerents,  but  to  any  seiztire, 
even  if  it  be  the  result  of  a  barratrous  act  of  the  master.  Cory  v.  Burr, 
H.  of  L.  xvi.  607. 

10.  BaU  of  Policy —  Time  of  Lots.    An  insorable  intwest  is  estab-  II.  Iiuunble 
lished  if  there  is  a  subsisting  interest  during  the  risk,  and  at  the  time  of  Interest, 
loss  the  insured  need  not  prove  an  interest  when  the  insurance  was  se-' 

cured.     Hooper  v.  Robinson.  S.  C.  U.  S.  vii.  609  ;  98  U.  S.  528. 

11.  Lien — Advances — On  AttignahU  Certificate.  The  assignor  of 
an  indorsable  eertifieate  of  insnranoe  procured  on  a  lien  for  advances  oaa 
sue  to  the  use  of  the  assignee  upon  the  loss  of  the  vessel  before  freight 
earned.     Ins.  Co,  v.  Hagar,  Penn.  xiiL  506. 
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HI.  Saawortbi- 
uasB. 


IV.  Risks. 


V.  Deviation. 


12.  Oral  Contrael  of  Purehate.  A  person  having  an  oral  contract 
for  the  purchase  of  a  ressel  has  an  insurable  interest  in  her.  Amtinck 
V.  In*.  Co.  Mass.  x.  597 ;  129  Mass.  185. 

13.  Presumption.  The  presumption  is  primA  facie  in  favor  of  sea- 
vrortliiness.  Lunt  v.  Int.  Co.  U.  S.  C.  C.  xi.  598 ;  18  Blatch.  151.  See 
Rogers  v.  Ins.  Co.  N.  Y.  ix.  283;  14  J.  &  Sp.  65.  Pickup  v.  Ins.  Co. 
Q.  B.  Div.  vi.  512.  Dudgeon  v.  Pembroke,  H.  of  L.  iv.  585;  25  Week. 
Rep.  No.  25. 

14.  Promise  to  repair  —  Performance.  It  is  sufficient  it  promissory 
representations  are  substantially  complied  with.  .  Lunt  v.  Ins.  Go.  U.  S. 
C.  C.  xi.  598  ;   18  Blatch.  151. 

15.  Custom  —  Goods  on  Deck.  The  ordinary  marine  policy  will  not 
cover  the  loss  of  goods  laden  on  deck ;  but  if  the  policy  provides  that 
any  usual  manner  of  loading  may  be  pursued,  the  insurer  will  be  liable 
thereunder  for  deck  loads  under  a  custom  of  loading.  AUen  v.  Ins.  Go. 
N.  Y.  xii.  54. 

1 6.  Ibid.  —  Use  of  Vessels.  A  well-established  custom  in  the  use  of 
vessels  must  be  considered  as  contemplated  in  a  policy  of  insurance.  Ins. 
Go.  V.  Dravo,  Penn.  i.  33. 

17.  Goods  on  Deck  —  Consent  —  Construction.  When  a  marine  policy 
provides  for  a  customary  loading  on  deck,  and  then  adds  that  the  consent 
of  the  insurer  must  be  had  to  cover  goods  put  on  the  deck,  the  fair  con- 
struction of  the  contract  is,  that  the  after  clause  refers  to  the  loading  of 
other  goods  than  those  placed  on  deck  under  the  custom.  AUen  v.  Ins, 
Co.  N.  Y.  xii.  54. 

18.  Prior  Insurance —  Catchings —  When  to  take  iffed.  The  defend- 
ants' policy  on  the  "  catchings "  of  a  whaling  vessel  provided,  that  if 
there  were  other  prior  insurance  on  the  vessel,  etc,  insured,  the  defend- 
ant company  should  be  liable  only  for  such  an  amount  as  the  prior  poli- 
cies should  not  cover.  By  the  true  construction  of  the  prior  policies, 
outfits  being  insured  "outward,"  and  catchings  "homeward,"  the  voyage 
was  homeward  as  to  the  catchings  as  soon  as  they  were  taken  on  board, 
although  the  vessel  was  not  then  homeward  bonnd ;  the  prior  policies 
therefor  attached  and  the  defendants'  policy  did  not.  Lewis  v.  Jns.  Co. 
Mass.  xii.  624;  131  Mass.  864. 

19.  Waiver —  Consent —  Notice.  A  condition  of  a  policy  which  re- 
quires the  written  consent  of  the  insurer  to  a  change  will  be  waived 
when  its  agent  has  notice  of  the  change  before  the  risk  commences,  and 
responds  that  "  it  is  all  right."     AUen  v.  Ins.  Co.  N.  Y.  xii.  54. 

20.  Wharf-Boat —  Floating  Ice  —  Duty  to  remove  Boat.  The  owner 
of  a  wharf-boat  which  he  has  insured  as  of  the  place  to  which  it  is 
moored  may  keep  it  there  in  winter  as  well,  though  it  is  exposed  to 
great  danger  from  floating  ice.  Ins.  Co.  t.  Humphreys,  Ind.  viiL  782 ; 
65  Ind.  549. 

21.  "  While  Vessel  is  at  B.  loading"  construed.  The  clause,  «This 
risk  shall  be  suspended  while  the  vessel  is  at  Baker's  Island  loading,"  in 
a  policy  of  marine  insurance,  must  be  construed  to  mean  while  the  Tea- 
sel is  at  the  place  designated  for  the  purpose  of  loading,  whether  actu- 
ally engaged  in  the  process  of  loading  or  not  JReed  v.  Ins.  Co.  S.  C. 
U.  S.  vi.  65  ;  95  U.  S.  23. 

22.  Fishing  Voyage —  Getting  Bait —  Custom.  A  policy  upon  a  fish- 
ing voyage  will  be  avoided  as  for  a  deviation  therefrom,  when  the  vessel 
goes  out  of  her  course,  or  leaves  the  fishing-ground  for  the  purpose  of 

'  procuring  bait,  where  no  nsage  is  shown  therefor.     Burgess  v.  Ins.  Co. 
Mass.  vii.  208;  126  Mass.  70. 

28.  General  Denial.  Under  a  general  denial  defendant  may  show  a 
deviation  from  the  voyage  insured,  or  an  unreasonable  delay  in  proee- 
ouUng  it     Amsinck-v.  Ins.  Co.  Mass.  x.  597;  129  Mass.  185. 
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24.  Privikge  to  go  to  A.  from  B.  An  agreement  of  the  inBoren  to 
allow  a  veseel,  previously  insured  from  Philadelphia  to  the  Uuited  King- 
dom, to  go  to  Antwerp,  does  not  cover  a  loss  between  Antwerp  and  an 
English  port     Stone  v.  Int.  Co.  Exch.  i.  6^6;  1  Exch.  Div.  81. 

25.  Termination  of  voyage  does  not  occur  till  the  vessel  has  reached 
her  moorings  at  the  port  of  destination.     Ibid. 

26.  Over  Inturance  —  Validity  of  Additional  Policy.  A  condition  of 
avoidance  for  additional  over-insurance  is  not  operative  where  it  is  shown 
that  the  additional  policy  is  invalid  as  to  all  excessive  insurance.  Knight 
y.  Int.  Co.  Ohio,  iii.  142;  26  Ohio  St.  665. 

27.  Dettroying  Part  of  Skip  alreatfy  lost  —  Voluntary  Abandonment. 
If  anything  on  board  a  ship  which  is  cut  or  oast  away  because  it  is  en- 
dangering the  whole  adventure  is  iu  such  a  state  that  it  mast  itself  cer- 
tainly be  lost,  although  the  rest  of  the  adventure  might  have  been  saved 
without  tlie  cutting  or  casting  away,  then  the  destruction  of  the  thing 
gives  no  claim  for  general  average.  Shepherd  v.  Kottgen,  Ct.  of  Appeal, 
V.  319;  26  Week  Rep.  8. 

28.  Jettison  of  Deck  Load.  The  insurer  of  the  hull  of  a  vessel  is  lia- 
ble to  contribute  to  general  average  for  jettison  of  the  deck  load,  when 
it  is  the  custom  of  the  trade  in  which  the  vessel  is  employed  to  carry 
part  of  the  cargo  on  deck.  Baxleton  v.  Int.  Co.  U.  S.  C.  C.  xiii.  741. 
Wood  V.  In*.  Co.  U.  S.  C.  C.  xii.  231. 

29.  Ibid.  —  Viages  and  Regulationt  of  Port  of  New  York.  A  pro- 
vision that  adjustments  for  losses  shall  be  subject  to  the  usages  and  regu- 
lations of  the  port  of  New  York  relates  only  to  the  manner  of  making 
the  adjustment,  and  does  not  control  the  question  of  the  extent  of  the 
liability  of  the  underwriter,  although  it  appears  that  by  the  usage  of  that 
port  no  general  average  can  be  claimed  for  jettison  of  a  deck  load. 
Hazleton  v.  In*.  Go.  U.  S.  C.  C.  xiii.  741. 

80.  General  Average  —  Repair*  —  Detention —  Wage*  and  Provitiont 
^- Hxpentes  of  Special  Agent.  Wages  and  provisions,  and  the  expenses 
of  a  special  agent  sent  to  assist  a  distressed  vessel,  will  be  allowed  as 
general  average  where  the  detention  arises  from  the  necessary  repair  of 
Ute  vessel,  though  made  in  a  port  of  the  regular  voyage,  ffobton  v. 
Lord,  S.  G  U.  S.  3  Am.  L.  T.  R.  257. 

81.  Ship-Owner'*  Expenee*  in  Searing  Cargo  to  earn  Freight.  See 
Sehuler  v.  Uetcher,  Q.  B.  Div.  vi.  384;  38  L.  T.  R.  N.  S.  605. 

82.  Freight  —  Abandonment  by  Content  —  Pint  Rata.  If,  by  mutual 
consent,  the  cargo  is  delivered  to  its  owners  or  their  abandonees  at  the 
place  of  wreck,  after  an  offer  by  the  ship-owner  to  forward,  freight  pro 
rata  is  earned.     Hubbell  v.  In*.  Co.  N.  Y.  vii.  871 ;  74  N.  Y.  246. 

S3.  Ibid.  —  Apportionment.  In  case  of  an  accepted  abandonment  of  a 
ship  before  the  completion  of  the  voyage,  the  freight  must  be  apportioned, 
pro  rata  itineri*,  and  the  part  earned  before  the  disaster  belongs  to  the 
shipowner  or  his  insurer  on  freight,  and  that  only  subsequently  earned 
belongs  to  the  abandonee  of  the  ship.  Abandonment  of  the  ship  does 
not  divest  the  owner  of  the  right  to  earn  the  whole  freight  or  to  abandon 
to  the  insurer  on  freight.     Ibid. 

84.  IbicL  — A*  Lo**.  Where  the  ship-owner  voluntarily  abandons  the 
cargo  to  its  owners  without  payment  of  freight  when  freight  is  due,  he 
cannot  resort  to  the  insurers  on  freight  as  for  a  loss.     Ibid. 

85.  Snd.  —  Total  Lo**.  The  question  whether  there  is  a  total  loss  of 
freight  does  not  depend  upon  whether  the  ship  was  totally  lost,  but 
whether  there  was  a  chance  of  earning  the  freight  by  forwarding  the 
cargo.     Ibid. 

86.  Ibid.  —  Constructive  Total  Lo*s.  A  total  loss  of  the  vessel  short 
of  her  port  of  destination  involves  a  constructive  total  loss  of  freight 
which  would  justify  an  abandonment  to  the  insurers  of  freight,  thereby 
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jislifyiBg  a  claim  as  for  a  total  loss ;  bat  it  is  only  iu  ease  of  ui  actual 
total  loss  of  freight  that  the  insured  can  recover,  without  absadoiimeat, 
the  whole  sum  insured.     Ibid. 

37.  Jbid.  —  Contract.  The  owner  of  the  cargo  cannot  by  abandoning 
it  to  his  insurers  disable  the  ship-owner  from  earning  his  freight     3id. 

38.  Jbid.  —  CoH  of  Saving  it  —  VdUu  of  Cargo.  Where,  on  an  in- 
suranoe  of  freight,  the  cost  of  saving  the  portion  of  the  cargo  remaining 
is  greater  than  its  value,  the  loss  of  freight  is  absolute  and  totaL  Bobert. 
ton  V.  In*.  Co.  N.  Y.  m.  428. 

39.  Ibid.  —  Delivery.  A  delivery  to  the  abandonees  of  the  cargo,  so 
far  as  the  earning  of  freight  is  concerned,  is  as  valid  as  a  delivery  to  the 
owner  of  the  cargo  had  there  been  no  abandonment.  HulieU  v.  hu.  Co. 
N.  Y.  vii.  371 ;  74  N.  Y.  246. 

40.  Particular  Average  —  Cotl  of  Repairx.  In  an  insurance  free  from 
particular  average,  if  the  expenses  of  repair  will  exceed  half  the  value  of 
the  ship  when  rehired,  there  may  be  an  abandonment  as  for  a  ooustrao- 
tive  total  loss.      Wright  v.  WiUiamt,  N.  Y'.  ix.  487 ;  20  Uuo,  20. 

41.  Ibid.  —  Suing  and  Laboring  Clausf.  A  warranty  free  from  par- 
ticular average  in  a  marine  policy  does  not  exclwle  the  operation  of  the 
suing  and  laiK>riug  dause.     Meger  v.  Botti,  ii.  571 ;  1  C.  P.  Div.  358. 

42.  Sale  bg  Order  of  Foreign  Court — Advances.  A  sale  of  an  insnred 
cargo  by  order  of  a  foreign  court,  within  whose  jurisdiction  the  property 
sold  was  originally  cast  by  perils  insured  against,  where  the  sale  was 
made  to  repay  advances  incurred  through  a  hre&di  of  duty  by  the  cap- 
tain, does  not  amount  to  a  constructive  total  loss.     Ibid. 

43.  Bg  Sole  Otuner  —  Poliiy  on  Whole  I'eMteL  Where  the  interest 
oovered  by  the  policy  is  the  whole  vessel,  a  total  abandonment  of  the 
entire  interest  of  assured,  who  is  sole  owner,  will  transfer  the  whole  ves- 
sel. Milk  V.  Ute  Schooner  Mary  E.  Perev,  U.  S.  C.  C  vi.  298;  15 
Blatch.  58. 

44.  Transfer  of  IntHraUe  Interett.  An  abandonment  transfers  the 
insurable  interest  of  assured,  so  far  as  it  is  a  subject  of  the  policy ;  it 
cannot  transfer  the  interest  of  assured  any  further  than  that  interest  is 
covered  by  the  policy.     Ibid. 

INTEREST. 

1.  Abatement  of  Interest  —  War.  Where  during  the  late  war  a  cred- 
itor resided  within  the  tenitory  of  one  of  the  belligerent  powers,  and 
his  debtor  within  that  of  the  other  of  said  powers,  such  debtor  would, 
nnder  the  rules  of  public  law,  be  entitled  to  au  abatement  of  interest 
during  the  time  the  war  lasted.  Robertt'  Adnir  v.  Coche ;  Murphg  v. 
Gatkint'  AdmW,  Va.  iii.  706 ;  28  Gratt.  207. 

2.  Ibid,  —  Non-BeUigerencg.  But  where  the  debtor  and  creditor  re- 
sided within  the  same  territory,  the  mere  existence  of  war  does  not  fur- 
nish any  legal  ground  for  the  abatement  of  interest  upon  eontraets  dop- 
lug  the  war.  Behrrti  Adin'r  v.  Cocke  ;  Murphy  v.  Gaskins'  Adm'r,  Va. 
iiL  706 ;  28  Gratt.  207. 

8.  Lt  Accounting  —  Change  in  Statutory  Bate.  In  an  aoconntiog  or*- 
dered  the  interest  will  conform  to  any  statutory  changes  made.  WHtan 
V.  Cobb,  N.  J.  ix.  123. 

4.  Agent — Demand.  A  principal  is  entitled  to  interest  on  money 
collected  by  his  agent  only  after  demand.  Neal  v.  Freeman,  N.  C  xiiL 
505 ;  85  N.  C.  441. 

5.  Attumpnt  —  Money  received  by  Mittake.  Where  a  party  has  re- 
ceived money  by  mistake,  merely,  interest  does  not  run  until  after  de> 
oiand  made.     Sibley  v.  Willard,  Minn.  xviL  211. 

6.  Award  accepted — Interett  refused — Protest.  The  acceptance  of 
•n  award  for  property  taken  by  a  municipal  corporation,  interest  being 
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nfased,  thongb  taken  nnder  protest,  is  pajment,  and  int«re8t,  that  being 
•a  incident,  cannot  be  recovered.     Cutler  r.  New  York,  N.  Y.  xvi.  277. 

7.  Oontraet  —  Place  of  Contract  —  Place  of  Payment.  When  the  rate 
of  interest  at  the  place  of  contract  difFers  from  the  rate  at  the  place  of 
p«7aient,  the  parties  may  contract  for  either  rate,  and  the  contract  will 
govern.  CromweO  v.  Sac  Onmtf;  Sac  OouiUg  v.Cromwtll,  S.  C.  U.  S> 
T.  419 ;  96  U.  8.  51. 

8.  County  Warrants.  Coun^  warrants  which  are  silent  as  to  interest, 
and  spedfy  no  particslar  date  of  payment,  are  merely  evidences  of  in- 
debtedness allowed,  and  are  not  eoutracts  in  writing  bearing  interest. 
A$ke  T.  Harrit  County,  Tex.  zi.  719. 

9.  At  Damage*  —  Action  oftw  PagmtKt  ^  Prinei'pal.  When  interest 
is  recoverable  merely  as  damages,  an  action  cannot  be  maintained  for  its 
recovery  after  payment  of  the  principal.  American  Bible  Soc.  v.  Wells, 
Maine,  vii.  208 ;  68  Maine,  572. 

10.  On  Decree  —  Compromise  «f  Claim  of  Beneficiary.  Upon  a 
decree  ratifying  a  compromise  with  trnstees  of  a  charity  claiming  under 
the  will,  interest  will  not  be  allowed  to  the  time  of  payment.  Lincoln, 
Adm'r,  v.  Gage,  Mass.  iz.  277. 

11.  Sum  due  Distributee  —  Demand.  Where  a  definite  sum  is  ascer- 
tained to  be  dne  to  a  distributee  upon  the  settlement  of  an  estate,  and 
ordered  to  be  paid,  no  demand  is  necessary  before  suit  bronght  to  entitle 
him  to  interest  on  the  amoant  ttiim  the  date  of  the  decree.  McRae  v. 
MoUoy,  N.  C.  zvi.  564. 

12.  Foreign  Judgment  —  Lex  Fbri,  On  a  foreign  judgment  "with 
interest  at  the  rate  of  seven  per  cent,  from  the  date  of  the  judgment," 
the  pkuDtiff  is  entitled  to  only  six  per  cent,  interest,  according  to  the  lex 
fori.      Clark  v.  Ckild,  Mass.  xvii.  368. 

13.  Jnjimetion — Oboiatian  by  Agreement.  When  the  effect  of  an 
order  preventing  payment  is  obviated  by  an  agreement  entered  into  be- 
tween the  parties,  interest  accrues  upon  maturity  of  any  obti^tion  issuing 
oat  of  said  agreement.     Chandler  v.  Wright,  Fla.  vi.  427  ;  16  Fla. 

14.  On  Inst(dmentt  en  Subtcripfion  to  Stock.  A  subscription  for  stock 
in  a  corporation,  to  be  paid  iat  in  instalments,  is  not  such  a  contract  as 
itl\»  within  the  class  on  which  interest  is  recoverable  of  right.  Frank  v. 
Morrison,  Md.  xi.  535. 

15.  Interest  on  htierest —  Omsideraiion.  A  contract  to  pay  interest 
oa  interest  most  be  supported  by  a  legal  consideration  dnly  accepted. 
Edgerton  v.  Weaver,  111.  xv.  494  ;  105  lU.  443. 

16.  Interest  to  Become  Principal  —  Construction.  The  phrase  in  a 
note  "  interest  to  become  part  qf  principal  "  simply  means  that  the  inter- 
est sbali  bear  interest  like  the  principal,  and  most  never  be  construed  to 
mean  that  the  time  for  the  payment  of  the  interest  is  extended.  Meyer 
V.  Graeber,  Kan.  vi.  393;  19  Kan.  165.  See  Calhoun  v.  Marshall,  Ga. 
viL  747 ;  61  Ga.  275. 

17.  Judgment  for  Dutie*  overcharged.  A  judgment  against  a  collec- 
tor of  the  port  for  duties  illegally  collected  in  a  case  where  a  certificate 
ol  probable  cause  was  granted  does  not  draw  interest.  White  v.  Arthur, 
D.  8.  C.  C.  xiii.  262 ;  20  Bktch.  287. 

18.  In  Negligence — Jury.  Interest  cannot  lie  allowed  by  the  jury  in 
negligence  from  the  date  of  the  injury  on  the  damages  found.  R.  R.  Co. 
V.  Taylor,  Penn.  xvii.  441. 

19.  On  Full  Penalty  recovered.  Interest,  as  damages,  may  be  recov- 
ered on  a  penal  bond  thoagh  the  fall  amoant  of  the  penalty  is  recovered, 
ia  addition  thereto.      Wyman  v.  Robinson,  Maine,  xiv.  270. 

20.  On  Promissory  Note  —  After  Maturity.  A  note  payable  at  a 
future  day  with  interest  at  other  than  the  legal  rate,  in  which  nothing  is 
■aid  about  the  rate  of  interest  after  matarity,  will  draw  the  stipulated 
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rate  till  maturity  only,  and  after  that  the  l^al  rate  aa  damages.  Baton 
y.  BoiisonnauU,  Maine,  v.  270 ;  67  Maine,  540.  Holden  v.  Savingt  and 
Tnut  Oo.  S.  C.  U.  S.  viii.  805  100  U.  S.  72.  In  re  Bartenbaek,  U.  S. 
Dis.  Ct.  2  Am.  L.  T.  R.  33. 

2 1 .  Ibid.  —  Intention.  The  rate  of  interest  stipalated  in  a  promissory 
note  will  oontinae  after  its  maturity,  where  it  is  evident  from  the  con* 
tract  that  it  was  the  intention  of  the  parties  that  that  rate  should  be  paid. 
Shaw  V.  Rigbey,  Ind.  xv.  46 ;  84  Ind.  375. 

22.  IM.  —  Payable  on  Demand  —  Gontracl  —  Damaget.  On  a  note 
payable  on  demand  with  interest  at  ten  per  cent.,  that  rate  of  interest  is 
recoverable  up  to  the  date  of  the  verdict,  when  damages  are  assessed  by 
a  jury ;  and  up  to  the  date  of  ]ud|;ment,  when  a  default  is  entered,  in  a 
suit  on  the  note.  Paine  v.  Conew^  Maine,  vi.  52 ;  60  Maine,  80.  Sharpe 
V.  Lee,  S.  C  xi.  414;  14  S.  C.  841. 

23.  Ibid.  —  Sate  stated.  Where  an  instrument  contains  a  promise  to 
pay  a  certain  rate  of  interest  after  default,  the  rate  specified  is  primd 
fade  sufficient  to  establish  the  measure  of  damages  for  breach  of  the 
contract.  Buckingham  v.  Orr,  Colo.  xvi.  427.  Otq>en  v.  Crotoell,  Maine, 
iv.  114;  66  Maine,  282.  See  Burgeu  v.  Samnge  Bank,  U.  S.  C.  C.  x. 
134. 

24.  Ibid.  —  Change  of  Statutory  Rate.  A  promissory  note  bearing  a 
rate  of  interest  on  its  faoe  will  carry  the  same  rate  of  interest  nntil  judg- 
ment, although,  in  the  mean  time,  the  statutory  rate  of  interest  has  been 
changed.     Kellogg  v.  Lavender,  Neb.  xvii.  469. 

25.  Ibid.  —  Merger  —  Rate  after  Judgment.  When  a  promissory  note 
is  merged  in  a  judgment,  the  sum  due  will  bear  interest  at  the  statutory 
rate.  Jameson  v.  Barber,  Wis.  xv.  882 ;  56  Wis.  630.  Per  contra, 
Daniel  v.  Gibson,  Ga.  xvii.  708. 

26.  Ibid.  —  "  With  Interest "  —  When  due.  No  interest  is  due  on  a 
promissory  note,  payable  at  a  future  day,  "  with  interest "  at  a  certain 
rate  per  annum,  unUl  the  principal  sum  is  due.  Tanner  v.  Land  Oo.  U. 
S.  C.  C  xiv.  260. 

27.  Recovery  of  Legal  Interest  on  Contract  for  Greater  Rate.  Upon  a 
contract  to  pay  ten  per  cent,  interest  which  is  not  enforcible  under  the 
statute,  a  recovery  may  be  had  of  the  legal  amount,  if  that  is  demanded. 
Brockteay  v.  Holler,  Iowa,  xiii.  658 ;  57  Iowa,  368. 

28.  Stockliolder's  Liability.  Interest  will  not  be  added  to  the  amount 
chargeable  upon  a  stockholder  for  the  debts  of  an  insolvent  corporation. 
State  V.  Moriarly,  Ind.  xii.  331. 

29.  Failure  to  pay  over  Taxes  Collected —  City  Treasurer.  A  city 
treasurer  who  fails  to  pay  over  duly  to  t|)e  county  collector  the  county's 
quota  of  taxes  is  chargeable  with  interest.  State  v.  Van  WinJcle,  N.  J. 
xii.  368. 

30.  On  Verdict  —  Defendant  delaying  Judgment.  Interest  will  be  al- 
lowed on  the  verdict  where  the  defendant  has  delayed  the  entry  of  judg- 
ment, if  the  claim  bears  interest  DoweU  v.  Griswold,  U.  S.  C.  C.  iv. 
517 :  5  Saw.  23. 

31.  Verdict — Judgment  —  Laches.  Interest  will  not  be  allowed  to 
the  prevailing  party  in  an  action  for  damages  from  the  date  of  a  verdict 
in  his  favor,  when  he  has  for  many  years  failed  to  enter  the  judgment 
thereon.     Redfeld  v.  Iron  Co.  S.  C.  U.  S.  xvii.  269. 

INTBRNAIi  REVENUE. 

1.  Banker — CapitaL  The  "capital"  of  a  banker  under  §  110  of 
the  Act  of  July  IS,  1866,  does  not  include  borrowed  money.  Bailey  v. 
Clark,  S.  C.  U.  S.  2  Am.  L.  T.  R.  226. 

2.  Collector — Sureties — Corporation  Tax.  If  the  corporation  makes 
9ot  and  delivers  to  the  collector  a  statement  of  the  amount  of  the  tax 
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due,  and  pays  the  gam  of  it,  that  is  safficient  to  make  the  money  paid 
government  money,  covered  by  bis  official  bond,  and  for  which  his  sureties 
thereon  are  liable.     U.  S.  v.  Chate,  U.  S.  C.  C.  i.  35. 

3.  Conspiraei/  to  defeat  Collection  of  Taxes  —  Remitting  Penalties  and 
Forfeitures  to  Witnesses.  An  agreement  between  the  authorities  and 
certain  defendants  in  internal  revenue  causes  by  wliich  the  latter  were 
to  testify  in  reference  to  a  conspiracy  whereby  the  collection  of  taxes 
was  hindered,  and  the  former  were  to  dismiss  the  causes  against  the  wiu 
nrases  brought  to  recover  penalties  and  forfeitures  under  the  internal 
revenue  law,  is  not  illegal.     U.  S.  v.  Roelle,  U.  S.  C.  C.  vi.  550. 

4.  Ibid.  —  Remitting  Assessed  Taxes.  Bot  an  agreement  to  remit 
taxes  assessed,  under  a  similar  arrangement,  is  void.     Jbtd. 

5.  Dealer  in  Whiskey —  Sale  of  DistilUry  and  Whiskey  therein.  Sem- 
ble,  that  where  one  owning  a  distillery  sells  it  and  the  whiskey  already 
manufactured  therein  to  another,  he  does  not  by  that  particular  transac- 
tion become  a  whiskey  dealer  within  the  meaning  of  the  internal  revenae 
acts.    Rahter  r.  Bank,  Penn.  ix.  589 ;  92  Penn.  St.  893. 

6.  Demijohns  ^  bnportation—'%  2504,  Schedule  D.  Under  the  cus- 
toms revenue  laws  (§  2504,  sched.  D,  Rev.  Stat.)  a  demijohn  is  not  a 
bottle,  80  as  to  require  demijohns  to  be  packed  in  packages  of  one  dozen 
each ;  nor  does  the  statute  forbid  the  importation  of  liquor  in  demijohns. 
U.  S.  V.  Ninety  Demijohns  of  Rum,  U.  S.  C.  C.  xii.  483  ;  4  Woods,  637. 

7.  Assessment  against  Distiller  —  Validity  —  Third  Parties.  An  as- 
sessment for  taxes  made  against  a  distiller  for  not  making  a  true  return 
of  spirits  manufactured  by  him  is  prima  facie  a  valid  assessment ;  but 
its  validity  may  be  contested  by  those  not  directly  affected  by  it.  U.  S. 
V.  Rindskopf,  U.  S.  C.  C.  viii.  426. 

8.  Income  Tax  —  Lien  —  Subsequent  Purchasers  —  Demand.  The 
lien  for  delinquent  income  taxes  under  §  3186  takes  e£Fect  upon  prop- 
erty belonging  to  the  delinquent,  as  against  subsequent  purchasers  thereof 
only  from  the  time  a  demand  for  payment  of  the  tax  is  made  by  the  gov- 
ernment.    O.  S.  V.  R.  R.  Co.  U.  S.  C.  C.  ix.  566. 

9.  hifcrmtrs  —  Rewards.  Under  the  Internal  Revenue  Act  of  June 
6,  1872,  and  the  circular  of  the  commissioner  of  July  31,  1873,  relative 
to  rewards  for  information  leading  to  the  detection  and  punishment  of 
persons  guilty  of  violating  the  internal  revenue  laws,  an  informer  is  en- 
titled only  to  such  percentage  on  the  net  amount  of  money  recovered  as 
the  commissioner  sliall  allow  and  the  secretary  of  the  treasury  shall  ap- 
prove.    Green  v.  U.  S.  Ct.  of  Claims,  xiv.  104. 

10.  Innocent  Owner  — %%  3260,  3303-3305.  Property  inculpated  in  a 
violation  of  §§  3260,  3303-3305,  is  liable  to  condemnation,  although  the 
owner  neither  consents  nor  is  privy  to  the  illegal  act,  and  the  condemna- 
tion covers  the  entire  property.  Heidritter  v.  Elizabeth  Oil  Cloth  Co. 
U.  S.  C.  C.  xL  595. 

11.  Snd. — Special  Agent.  A  special  agent  of  the  government  ap- 
pointed to  investigate  a  fraud  is  not  an  informer  in  respect  to  facts  found 
in  the  ordinary  and  regular  discharge  of  his  duty.  U.  S.  v.  278  Bbls.  of 
DitHOed  iS^Wtt,  U.  S.  C.  C.  iv.  237. 

12.  interest  —  Dividends  —  Assessment.  The  obligation  to  pay  the 
tax  on  dividends  or  interest  does  not  depend  on  an  assessment  by  any 
officer,  and  a  suit  for  such  tax  can  be  sustained  without  it.  King  v.  U.  S. 
8.  C.  U.  S.  viiL  193 ;  99  U.  S.  229. 

13.  Ibid.  —  Railroad  Bonds.  Five  per  cent,  upon  the  interest  on  the 
bonds  of  a  railroad  company  may  be  assessed  and  collected  by  a  collector 
of  internal  revenue.  R.  R.  Co.  v.  Rose,  S.  C.  U.  S.  v.  257 ;  96  U.  S. 
694. 

14.  lAens  divested  by  Sale  —  Method  of  Enforcing.  A  sale  under  pro- 
ceedings to  enforce  a  forfeiture  nnder  the  revenae  laws  divests  a  m»- 
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cbanic's  lian.  Mid  one  haTiog  soek  ■  Hen  should  applj  to  the  (Uatrict 
court  for  leave  to  participate  iu  the  fund  produced  by  the  sale,  aud  not 
endeavor  to  enforce  the  lien  by  proceedings  in  the  state  court.  Hei- 
drUter  y.  Mizabelh  Oil  Cloth  Co.  U.  &  C.  C.  xL  595. 

15.  Manufactured  Tobacco  —  Sah  by  Retailer.  Under  §  8363  a 
retail  dealer  of  manufactured  tobacco  may  separate  the  packa^  before 
sale  from  original  stamped  wooden  packages  of  the  manofactnrer.  U.  S. 
V.  Veaxie,  U.  S.  C.  C.  xL  830. 

1 6.  Ibid.  —  Returns  of  Corporation  —  Penedty.  In  an  action  to  re- 
cover penalties  where  the  complaint  alleged  a  neglect  to  make  return  of 
interest  and  pay  a  tax  on  the  interest  ou  a  bond  of  the  defendant,  and 
set  oat  for  other  causes  of  action  a  like  neglect  upon  the  same  bond  for 
subsequent  periods,  the  recovery  must  be  limited  to  a  single  pt-nalty  for 
all  failures  prior  to  the  commencement  of  the  action ;  ai^  the  ruling  is 
the  same  as  to  penalties  for  a  neglect  to  make  return  and  pay  the  tax  on 
earnings  and  profita.     C.  &  v.  R.  JR.  Co.  U.  S.  C.  C  xv.  199. 

17.  Ibid.  —  Ibid.  —  Pleading.  The  complaint  is  snfiBcient  to  make  a 
cause  of  action  under  the  section  imposing  the  penally  if  it  aver  either 
a  dividend  declared  or  the  earning  of  profits,  which,  instead  of  being 
divided,  have  gone  to  increase  the  surplns  fond  of  the  corporation.    Jbid. 

18.  Receiving  Spirit* — §  8317.  A  defendant  may  be  convicted 
under  §  3317  of  receiving  spirits  which  had  been  unlawfully  removed 
from  a  distillery  to  a  place  other  than  the  distillery  warehouse  provided 
^  law,  although  the  spirits  are  removed  from  an  unauthorized  distillery. 
U.  S.  V.  ^rne,  U.  S.  C.  C.  xii.  163  ;  19  Blatch.  259. 

19.  Relation  of  Forfeiture.  A  condemnation  relntes  back  to  the  time 
of  commission  of  the  net  incurring  the  forfeiture,  und  from  that  time  the 
title  is  in  the  United  States.  Heidritter  v.  Elizabeth  Oil  Cloth  Go.  U.  S. 
C.  C.  xL  595. 

20.  Replevin  —  Distraint  by  United  States — §  3224.  Property  dis- 
trained under  §  3224  is  irrepleviaUe.    Briee  v.  mUoU,  U.  S.  C.  C.  i.  570. 

21.  Sale  of  Liquors  —  JDuties  vnpaid — Intent —  Validity  of  Sate 
A  sale  of  brandy  before  payment  of  the  tax  imposed  by  the  reveniK  laws 
is  not  void  unless  made  with  intent  to  evade  the  payment  of  the  revenue. 
Rou  v.  Crow,  Tenn.  v.  315. 

22.  Shows  —  Driving  Park.  The  act  imposing  a  tax  upon  the  gron 
receipts  of  persons  conducting  any  theatre,  mnsical  entertainment,  feats 
of  horsemanship,  or  other  shows  open  to  the  public  for  pay,  does  not 
authorize  a  tax  upon  a  public  driving  park.  tl.  S.  v.  Buffalo  Park,  U. 
S.  C.  C.  viii.  582 ;  16  Blatch.  189. 

23.  Stamp  Act  —  Evading  Act.  Under  the  federal  stamp  act  (June 
30,  1864,  amended  July  13,  1866)  an  allegation  that  a  conveyance  was 
stamped  for  less  than  the  aetiud  consideration,  with  intent  to  aid  and 
give  color  to  a  former  fraudulent  conveyance  of  the  same  premises,  or 
that  the  conveyance  was  stamped  for  an  inadequate  consideration,  does 
not  show  that  the  conveyance  was  stamped  with  intent  to  evade  tho 
stamp  act.     Doioell  v.  Applegate,  U.  S.  C.  C.  xii.  260. 

24.  Ibid.  —  Sale  of  Stamps  to  Member  of  Manufaeturing  Firm  — 
§  3425.  A  member  of  a  firm  engaged  in  the  manufacture  of  friction 
matches  is  a  manufacturer  of  friction  matches  with  whom  the  govern- 
ment may  deal  as  such.  There  is  no  requirement  of  the  statute  that  the 
stamps  sold  to  a  person  shall  be  used  by  him  individually.     V.  S.  v. 

WeedotK  U.  S.  Q  C.  x.  515. 

25.  Stand  Casks  —  §  3289.  Stand  casks  used  in  a  reUul  liquor  store 
for  the  purpose  of  holding  liqnor  to  be  sold  in  small  quantities,  and  which 
has  been  drawn  from  the  original  packages,  are  not  liable  to  forfeiture 
under  §  3289,  for  want  ol  a  mark  or  stamp.  U.S.  v.  Four  Sttutd  Casks, 
U.  S.  C.  C.  xi.  454. 
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26.  Succeition  Tax  —  Gift  —  Oonnderation  —  Atsittance  to  Mother. 
A  deed  from  a  parent  to  a  child  "  for  and  in  cousideration  of  love  aud 
afFectioii,  and  the  further  consideration  of  the  assistance  rendered  me 
since  the  death  of  my  husband,"  is  not  a  deed  of  gift  made  without  valu- 
able and  adequate  consideration  within  the  meaning  of  the  Act  of  June 
80,  1864.     U.  S.  T.  Mart,  U.  S.  C.  C.  xi.  10. 

JUDGES. 

1.  Disqualification  —  As  Ooumel.  It  is  not  a  disqualification  that  the 
trial  judge  had  been  of  counsel  in  cases  involving  the  same  title  as  the 
one  involved  in  the  case  under  consideration.  Glasscock  v.  Hughes, 
Tex.  xiii.  851 ;  55  Tex.  461. 

2.  Ihid.  —  Debtor  to  PImntiff.  A  trial  judge  owing  part  of  bis  sub- 
scription to  a  college  is  not  disqualified  to  try  an  action  against  another 
subscriber  for  his  subscription.     Dicks  v.  Austin  College,  Tex.  xii.  764. 

8.  Exceeding  Jurisdiction  —  Personal  Liability.  Where  a  judge  of  a 
superior  court,  acting  in  his  judicial  capacity  and  having  jurisdiction  of 
tite  subject-matter  before  him  and  of  the  defendant,  does  an  act  in  excess 
of  his  jurisdiction,  he  is  not  personally  liable  therefor  to  the  defendant. 
Lauge  v.  Benedict,  N.  Y.  vi.  532 ;  78  N.  Y.  12.  McCaU  v.  Cohen,  S.  C. 
xiv.  606;  16S.  C.  445. 

4.  Salary  —  Cases  not  decided  —  Suspension  of  Payments  —  Const. 
Art.  4,  §  24.  Where  the  Constitution  required  that  no  judge  should  re- 
ceive his  monthly  salary  unless  he  made  oath  that  no  cause  in  his  court 
remained  undecided  that  had  been  submitted  for  decision  for  the  period 
of  ninety  days,  the  provision  was  not  intended  to  work  a  forfeiture  of 
salary  as  a  result  of  failure  to  decide  all  cases  within  ninety  days,  but 
merely  to  prohiMt  the  judge  from  receiving  liis  monthly  salary  until  all 
cases  submitted  for  ninety  days  were  decided.  Meyers  v.  Kenjirld,  Cal. 
xi.  606. 

5.  Ibid.  —  As  Judges  of  Another  Court  —  Reduction.  Where  a  judge 
of  a  court  is  to  be  paid  *'  the  same  salary  as  the  judges  "  of  a  certain 
other  court  ho  cannot  recover  beyond  a  reduced  salary  to  such  other 
judges,  where  appointed  after  the  reduction  has  been  made  by  law.  State 
V.  Oook,  Tex.  xiv.  608. 

JUDGMENTS. 

1.  Attachment —  Void  Process  —  Motion  by  Creditor.  Junior  attach- 
ing or  judgment  creditors  may  move  to  vacate  a  judgment  which  was 
obtained  on  an  attadiment  void  in  its  inception.  In  re  Ferguson  v.  GU- 
hert,  S.  C.  xiv.  81 ;  17  S.  C.  26. 

2.  Collateral  Attack.  A  judgment  where  the  record  shows  jurisdiction 
cannot  be  attacked  collaterally.  Sloan  v.  Lewis,  S.  C.  U.  S.  2  Am.  L. 
T.  R.  259.  Jermon  v.  Lyon,  Penn.  ii.  191 ;  81  Penn.  St.  107.  Craio- 
ford  V.  Crawford,  Tenn.  iii.  233.  Hartman  v.  Mantif.  Co.  Penn.  vi.  539. 
Fileh  V.  JSoswr,  Tex.  viii.  185;  51  Tex.  836.  mtke  v.  Lyon,  N.  T. 
viii.  313.  Moore  v.Jeffers,  Fowa.  ix.  680;  53  Iowa,  202.  Treadway  v. 
JSastbum,  Tex.  xiii.  221  ;  67  Tex.  209.  Maples  v.  Mackey,  N.  Y.xiv. 
90.  Woodhouse  v.  Filbate,  Va.  xvi.  127.  Driggers  v.  Cassady,  Ala.  xvi. 
1.  WUeher  v.  Robertson,  Va.  xvii.  730.  See  Bradford  v.  Rogers,  Tex. 
ix.  693.  Morey  v.  Morey,  Minn.  xi.  198;  27  Minn.  265.  Ins.  Co.y. 
BoHgs,  S.  C.  U.  8.  xi.  825  ;  103  U.  S.  435. 

3.  Ibid.  —  Service  and  Judgment  against  Confederate  Officer.  Where 
process,  in  an  action  of  debt,  was  served  on  defendant  while  in  the  mili- 
tary service  of  the  Confederate  States,  and  an  office  judgment  was  con- 
firmed while  he  was  in  the  service,  the  judgment  is  valid  and  cannot  be 
questioned  in  another  action.  Terry  v.  Dickinson,  Va.  xii.  158 ;  75  Va. 
475, 
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4.  Ibid.  —  Sheriff"!  Sale  —  Distribution.  Upon  the  distribution  of  the 
proceeds  of  a  sberilTg  sale,  a  subsisting  judgment  can  only  be  attacked 
by  other  creditors,  collaterally,  ou  the  ground  of  oollusiou.  Skeetz  v. 
Norrit,  Penn.  i.  411 ;  81  Penn.  St.  103. 

5.  Conelusivenest  —  Incidental  Matters  on  TriaL  A  judgmeat  is  only 
conclusive  on  the  matters  which  are  directly  in  issue.  Orum  y.  Bosm, 
Iowa,  vii.  107.     Mondran  v.  Goux,  Cal.  iii.  560;  51  Cal.  152. 

6.  Btf  Confession  —  Contract  of  Another  State.  A  contract  made  in 
another  state  authorizing  a  confessioa  to  be  made  by  an  attorney  will  not 
be  enforced.     Hamilton  v.  S<:hoenherger,  Iowa,  viii.  171  ;  47  Iowa,  385. 

7.  Ibid.  —  By  Partner  of  Infant  —  Validity.  A  judgment  confessed 
by  an  infant's  partner  in  the  name  of  the  firm  is  void.  Soper  v.  Frey, 
Mich.  vi.  147 ;  37  Mich.  236. 

8.  Rid.  —  Statement.  A  code  requiring  a  confession  of  judgment  to 
"state  concisely  the  facts  out  of  which  it  arose"  is  complied  with  when 
the  amount,  the  consideration,  and  the  origin  of  the  debt  are  shown. 
Weinges  v.  Cash,  S.  C.  xii.  607  ;  15  S.  C.  44. 

9.  By  Default  —  Defendant  on  Trial  for  Felony.  A  judgment  by 
default  against  a  defendant  charged  with  felony,  upon  service  before  con- 
viction,  is  not  void.     Neale  v.  Ulz,  Ya.  xi.  824. 

10.  Jbid.  —  Interest.  Wheie  judgment  can  be  entered  by  default,  if 
the  defendant  is  illegally  charged  with  interest,  he  must  open  the  default 
to  get  relief.     Billiard  v.  Sherirood,  N.  Y.  xii.  505  ;  85  N.  T.  253. 

11.  Ibid. —  Svbstitttted  Service —  Statement.  Where  judgment  by  de- 
fault is  rendered  upon  a  service  by  publication,  a  statement  of  facts  upon 
which  judgment  is  founded  should  be  incorporated  in  the  record.  Chtrffe 
V.  -Bryan,  Tex.  xi.  758. 

12.  Ibid.  —  1\bo  Days  computed  as  One.  A  judgment  on  default 
where  rendered  a  day  too  early  by  computing  two  days  as  one,  February 
28th  and  29th,  is  not  void  ;  the  irregularity  must  be  avoided  on  appeal. 
Hdphenstine  v.  Bank,  lud.  vi.  109.  See  White  v.  Crow,  S.  C.  U.  S.  xvii. 
321. 

13.  Ibid.  —  Vacating  Judgments.  District  courts  have  no  jurisdiction 
at  a  subsequent  term  to  set  aside  a  default  or  vacate  a  decree  or  judg- 
ment rendered  at  a  previous  term  of  court,  unless  the  jurisdiction  is  saved 
by  some  proper  proceeding  instituted  within  the  time  allowed  by  law. 
Daniels  v.  Daniels,  Nev.  iv.  487. 

14.  Foreign  Judgment  —  Joint  Action — Judgment  at  Different  Times. 
Where,  in  a  judgment  record  from  another  state,  it  appears  that  in  a 
joint  suit  against  two  defendants  a  judgment  was  rendered  at  different 
times  for  the  same  amount  against  each  defendant,  but  for  the  breach  of 
a  joint  promise,  an  action  against  such  two  defendants,  on  such  record, 
will  be  sustained.     Oyster  v.  Peavy,  N.  J.  vii.  788 ;  11  Vroom,  401. 

15.  Ibid,  —  Merger  of  Cause  of  Action.  The  rule  that  a  right  of  ac- 
tion is  merged  in  the  judgment,  and  the  judgment  is  final  and  conclusive 
upon  all  matters  thereby  adjudicated,  applies  to  judgments  rendered  in 
sister  states.     Drone  v.  Gunymere,  Tex.  xii.  637. 

1 6.  Ibid.  —  Probate  Court  of  Sister  State  —  Proceedings  therein  no 
Merger  —  Heirs  —  Administratrix.  A  proceeding  in  a  prolmte  court  of 
a  sister  state  against  an  administratrix  to  obtain  a  settling  of  the  estate, 
and  the  issuance  of  orders  in  the  ordinary  ways  and  methods  of  the 
court  to  the  end  of  attaining  a  settlement,  do  not  merge  into  a  judg- 
ment a  cause  of  action  on  the  part  of  the  heirs  for  the  portion  of  the 
estate  coming  to  them.    Ibid. 

17.  Ibid.  —  In  Personam — Jurisdiction.  An  action  cannot  be  main- 
tained upon  a  foreign  judgment  in  personam,  where  the  foreign  court 
had  no  jurisdiction  of  the  parties  defendant.  Kuding  v.  Leberman, 
Penn.  ii.  228. 
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18.  Ibid.  —  In  Rem  —  Pleading.  A  foreign  judjtment'  in  rem  is  not 
one  npon  which,  without  more,  a  suit  in  pertonam  can  be  maintained  in 
this  conritry.     Jbid. 

19.  Jbid.  —  Void  as  to  Some  Defendant*  —  Action.  A  foreign  jndg> 
ment  void  as  to  some  defendants  cannot  be  sued  upon.  Hanley  v. 
Donoghue,  Md.  xr.  235 ;  58  Md.  239. 

20.  "7n  Gold  Coin"  —  Modification.  A  judgment  "  in  gold  coin  of 
the  United  States  "  will  be  modified  by  striking  out  the  words  quoted. 
lAvingttone  t.  Morgan,  Cal.  vi.  1 66. 

21.  Against  Infant  —  By  Defavlt.  A  judgment  against  an  infant  by 
default,  before  the  appointment  of  a  guardian  ad  litem,  is  not  void. 
Hoover  v.  Pbw  Oo.  Iowa,  xi.  772.     Camp  v.  Bank,  Ky.  xii.  747. 

22.  Jbid.  —  Guardian  ad  litem  only  served  The  failure  to  cite  a  minor 
defendant  personally  in  an  action  in  which  he  is  defended  by  a  guardian 
ad  litem  is  not  a  fatal  defect.  McAnear  v.  Epperson,  Tex.  xii.  252. 
Per  contra,  Wheeler  v.  Ahrenbeak,  Tex.  xii.  156 ;  54  Tex.  53"). 

23.  Against  Jnsane  Person  directly  —  Plaintiff  having  Knowledge  — 
Validity.  A  judgment  rendered  against  an  insane  peruon,  without  the 
intervention  of  a  trustee  or  guardian,  and  in  favor  of  one  having  knowl- 
edge of  th«  insanity,  is  not  void.    Johnson  v.  Pomeroy,  Ohio,  v.  465. 

24.  Junior  Judgment — Senior  Judgment —  Gonsidrration  —  Fraud. 
Preference  in  payment  will  be  given  to  a  junior  judgment  creditor  over 
an  earlier  judgment  obtained  without  consideration,  or  for  the  purpose  of 
defrauding  creditors.  Wandling  v.  Thompson,  N.J.  ix.  279;  12  Vroom, 
142. 

25.  Jurisdiction  —  B^oppel,  A  party  is  bound  by  an  adjudication 
only  when  he  is  so  far  within  the  jurisdiction  of  the  court  as  to  be  at 
liberty  to  participate  in  the  management  and  control  of  the  litigation. 
State  V.  Tiederman,  U.  S.  C.  C.  xiii.  419;  3  McCiary,  339. 

26.  Ibid.  —  General  and  JAmited.  The  judgment  or  decree  to  the  ex- 
tent  of  the  jurisdiction  to  render  it  may  be  valid,  while  the  residue  in 
excess  of  the  jurisdiction  is  void.  Wade  y.  Hancock,  Va.  xiv.  672 ;  76 
Ya.  620.     Cleveland  v.  Hopkins,  Wis.  xiv.  512. 

27.  Ibid.  —  No  Service  —  Inadvertent  Appearance  of  Attorney.  A 
judgment  will  be  set  aside  within  two  months  of  entry  when  the  attor- 
neys for  the  defendant  appeared  inadvertently  and  without  authority,  and 
he  had  no  notice  of  the  action.     Ibid. 

28.  Ibid  —  Presumption.  Where  the  record  of  a  judgment  affirma- 
tively shows  want  of  jurisdiction,  the  presumption  in  favor  of  domestic 
courts  of  record  having  general  jurisdiction  ceases.  Treadway  v.  Host- 
bum,  Tex.  xiii.  221 ;  57  Tex.  209. 

29.  Lien  — After- Acquired  Properly.  Judgments  attach  on  and  bind 
lands  purchased  by  the  debtor  subsequent  to  the  jud<!ment.  Colt  t. 
Dubois,  Neb.  v.  659.     Barron  v.  Thompson,  Tex.  ix.  766. 

30.  Leg<d  Title  only.  The  lien  of  a  judgment  attaches  to  the  equita- 
ble interest  of  the  judgment  debtor  in  land  ;  if  the  debtor  have  no  such 
interest,  though  he  holds  the  legal  title,  the  lien  will  not  attach.  Pice  v. 
Kelso,  Iowa,  xi.  222  ;  57  Iowa,  1 15. 

81.  Ibid.  —  Note  for  Purchase-Money  —  Sufficient  Description.  A 
judgment  against  a  trustee  on  a  note  "  for  purchase-money  of  house  and 
lot  in  the  town  of  Forsyth  "  will  not  give  a  lien  for  want  of  sufficient 
description ;  the  creditor  must  enforce  his  claim  otherwise.  Allen  v. 
Sharp,  Ga.  viii.  41 ;  62  Ga.  183. 

S2.  Ibid.  —  Discharge  —  Discharge  in  Bankruptcy.  Alien  by  judg- 
ment is  destroyed  by  a  discharge  in  bankruptcy  obtained  by  the  judg- 
ment debtor.      Withers  t.  Stinson,  N.  C.  vi.  595 ;  79  N.  C.  314. 

83.  Ibid  —  £lquities.  The  general  lien  of  a  judgment  creditor  upon 
the  lands  of  his  debtor  is  subject  to  all  equities  which  existed  against 
inch  lands.     Monticetto  Hydraulic  Co.  t.  Loughry,  Ind.  xii.  525. 
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34.  Ibid.  —  Land  $old  on  Contract — Parol  Contract  ParSy  Performed. 
A  jodgment  againit  a  vendor  will  not  bind  land  sold  under  a  parol  agree- 
ment to  convey,  which  is  partly  performed.  Floyd  y.  Harding,  Va.  iii. 
U21:  28  Gratt.401. 

35.  Against  Married  Woman  —  Not  void.  A  judgment  against  a 
married  woman  is  not  void.     Crawford  v.  Crawford,  Tenn.  iii.  283. 

36.  Misnomer —  Identity  of  Defendant.  Where  a  justice  enters  judg- 
ment as  against  Peter  Mayo  in  a  suit  begun  by  process  against  Peter 
Mayhtte,  it  is  competent  to  amend  the  error  by  following  the  summons, 
and  the  defect  is  not  fatal  if  there  is  no  question  of  identity  and  the 
transcript  of  execution  gives  the  name  correctly.  Merrick  v.  Mayhve, 
Mich.  viii.  206;  40  Mich.  196. 

87.  For  Money  paid  on  Judgment  —  JievertaL  The  court  reversing  a 
judgment  has  inherent  power  to  make  an  order  of  restitution,  which 
order  when  made  will  be  final  and  conclusive  between.  HiUr  v.  Hiler, 
Ohio,  X.  313 :  35  Ohio  St  645. 

88.  Mortgagee  —  Homestead.  A  judgment  creditor  has  the  right  to 
require  a  prior  mortgagee  of  all  the  lands  of  the  debtor  to  exhaust  the 
homestead  of  their  common  debtor  before  subjecting  to  the  payment  of 
the  mortage  debt  the  lands  not  embraced  in  the  homestead.  Bank  v. 
Harbin,  S.  a  xvi:  475. 

39.  Obiter  Dicta  —  Several  Points  decided.  Where  the  record  in  an 
action  presents  two  pointa,  either  of  which,  if  sustained,  would  determine 
the  action,  and  the  court  considers  and  determines  both,  the  decision  of 
neither  can  be  regarded  as  obiter,  and  the  judgment  is  authoritative  on 
both  points.     Haxoes  ▼.  Water  Co.  U.  S.  C.  C.  vii.  100. 

40.  For  Partnership —  In  Firm  Name.  A  judgment  rendered  in 
favor  of  a  partnership  in  the  name  of  the  firm  is  valid.  Davis  v.  Kline, 
Mo.  XV.  151 ;  76  Mo.  310.     See  Bradford  v.  Rogers,  Tex.  ix.  698. 

41.  Party  in  Interest  —  Repleein.  A  judgment  in  replevin  is  conclu- 
sive aa  between  a  purchaser  and  seller.  C^flin  v.  I7et<Aer,  U.  S.  C.  C. 
xii.  225 ;  10  Biss.  281. 

42.  Pleading  and  Evidence  —  Power  of  Court.  Where  a  judgment 
for  the  plaintiffs  jointly  would  not  accord  with  the  proof,  and  a  judgment 
for  either  of  them  severally  would  not  correspond  with  the  declaradon, 
and  would  be  reversible  op  writ  of  error,  the  fact  stated  in  a  report  for 
this  court,  that  the  defendant  made  no  objection  to  this  joint  action,  can- 
not enable  the  court  to  enter  a  judgment  which  the  law  does  not  war- 
rant.    EUism  V.  Bank,  Mass.  xi.  265 ;  ISO  Mass.  48. 

43.  Power  to  revise.  The  judgments  and  decrees  of  a  court  are  under 
its  control,  and  subject  to  its  revision  during  the  term  at  which  the  same 
were  rendered  and  until  the  term  has  closed.  Henzje  v.  Ward,  Tex.  xiii. 
222.     Br<mson  v.  SchuUer,  S.  C.  U.  S.  xiii.  289  ;  104  U.  S.  410. 

44.  Priority  —Stay — Notice.     See  Virden  v.  Stevens,  Miss.  xii.  753. 

45.  Probate  of  Witt.  A  judgment  of  a  probate  court  having  jurisdic- 
tion, admitting  or  rejecting  the  will,  binds  conclusively  the  parties  and  all 
other  persons  and  courts.  Connolly  v.  Connolly,  Va.  ix.  830 ;  32  Gratt. 
657. 

46.  Process  —  Stipvdation.  The  want  of  original  process  will  not 
avail  the  judgment  debtor  where  the  judgment  is  entered  by  stipulation. 
Meredith  v.  Mining  Co.  Cal.  xiv.  142;  60  Cal.  617. 

47.  Of  Court  of  State  in  Rebellion  —  Judgment  against  Federal  Sol- 
dier. Value  of  judgment  of  courts  of  state  in  rebdlion  {gainst  federal 
soldier  for  property  seized.     See  Ztew  v.  Johnson,  S.  C.  U.  S.  ix.  329. 

48.  Recovery  on,  in  S^ter  State  —  Merger —  Qucere.  Whether  a 
judgment  recovered  in  a  sister  state  upon  a  domestic  judgment  merges 
and  extinguishes  the  latter.     Bank  v.  AUen,  Va.  xiii.  509 ;  76  Va.  200. 

49.  When  rendered  —  Louisiana.     A  judgment  is  not  rendered  is 


Digitized  byLjOOQlC 


JUDGMENTS.  633 

Loaisiftna  until  it  is  aigned  by  the  jndge.     Tmaga  del  VaSe  ▼.  Satri- 
son,  S.  C.  U.  S.  iiL  176;  93  U.  S.  233. 

50.  Revivor.  A  judgment  of  revival  is  merely  a  contiuuation  of  the 
original  action,  and  continues  the  vitality  of  the  original  judgment  with 
all  its  incideats  from  the  time  of  its  reodition.  Eaton  v.  Uasty,  Neb.  vi. 
209  ;  6  Neb.  419. 

51.  Ibid.  —  Defenct.  lu  revivor  the  defendant  cannot  raise  any  de- 
fence short  of  the  absolute  nullity  of  the  original  judgment  for  want  of 
citation  or  such  other  radical  defect.  McCvlchen  v.  Askew,  La.  xiv. 
269. 

52.  Ibid.  —  Null  Judgment.  A  judgment  which  is  a  nullity  cannot  be 
revived.     Canery  v.  Rotchford,  La.  xiv.  559. 

53.  Satis/action  —  Btf  GonseiU  —  Consideration  —  Execution  —  Sw- 
pertedeas.  Where  a  judgment,  by  consent  of  the  parties,  is  satisfied  by 
the  acceptance  of  that  which  afterwards  turns  out  to  be  of  no  value,  the 
satisfaction  so  effected  cannot  afterwai-ds  be  treated  as  a  nullity,  even 
though  no  satisfaction  of  the  judgment  has  been  entered  of  record,  and 
if  execution  be  issued  on  the  judgment  it  will  be  superseded.  Toitng  v. 
FugeU,  Tenn.  vii.  347  ;  1  Lea,  447. 

54.  Ibid.  —  Execution  —  Authority  to  act.  In  the  absence  of  statutory 
regulations  only  a  party  to  a  judgment,  or  his  attorney  at  law  or  in  fact, 
has  power  to  satisfy  the  Judgment,  or  to  direct  its  enforcement  by  execu- 
tion.     Wills  V.  Chandler,  U.  S.  C.  C  ix.  808. 

55.  Ibid.  —  Joint  Action.  Only  on  payment  is  a  co-judgment  creditor 
authorized  to  enter  satisfaction  without^  the  consent  of  the  other  creditor. 
Hoggin  v.  Clark,  Cal.  xiv.  238. 

56.  Ibid.  —  Joint  and  Several  Parties  —  Entry  against  One.  Where 
a  judgment  u  rendered  against  one  of  two  or  more  joint  and  several 
makers  of  a  note,  a  satisfaction  of  the  judgment  as  to  one  inures  to  the 
benefit  of  all.  Jameson  v.  Barber,  Wis.  xv.  383 ;  56  Wis.  630.  See 
Tod  V.  Slambaugh,  Ohio,  xiii.  348 ;  37  Ohio  St.  469. 

57.  Ibid.  —  Mistake  —  Restoration.  Where  there  has  been  a  cancella- 
tion of  judgment  procured  by  fraud  or  mistake,  the  cancellation  will  be 
vacated,  and  the  lien  of  the  judgment  restored,  saving  the  rights  of  inter- 
vening creditors  who  in  good  iuth  and  without  knowledge  have  given 
credit  and  obtained  liens  in  the  belief  that  the  judgment  has  been  l^ally 
satisfied.     Keogh  v.  Debmy,  N.  J.  vi.  404. 

58.  Ibid.  —  Several  Judgments  —  Replevy  of  One  Judgment  —  Merger. 
Where  several  are  liable  on  the  same  cause  of  action  and  several  judg 
ments  are  rendered,  the  replevy  of  one  judgment  is  not  a  merger  aiid 
satisfaction  of  the  others.     Bank  v.  Bryant,  Ky.  t.  110;  13  Bush,  419. 

59.  Ibid.  —  Validity.  A  satisfaction  of  record  by  one  who  appar- 
ently controlled  the  judgment  will  protect  third  persons  acting  thereon 
in  good  faith.     Homer's  Appeal,  Penn.  x.  821. 

60.  Scire  Facias  —  Execution,  Where  plaintiff  prematurely  sues  out 
«etf«  /iicias,  to  revive  a  judgment,  the  writ  should  not  be  quashed  for 
that  reason;  but  execution  shall  not  issue  until  be  obtains  judgment 
under  the  writ.     Latnbson  v.  Moffett,  Md.  xvii.  685. 

61.  Separate  Judgment  —  Separate  Action.  Where  a  separate  action 
might  have  been  maintained  against  a  party,  a  separate  judgment,  under 
$  371  of  the  Code,  is  proper.     Smith  v.  Bank,  Ohio.  i.  588. 

62.  Several  De/eneiants  —  Form  of  .Judgment.  Where  several  defend- 
ants are  sued  upon  contract,  if  a  recovery  be  had,  the  judgment  must  be 
against  all  the  defendants,  and  not  against  some  of  them.  Smith  T. 
Sank,  Ohio,  L  588.     Byers  v.  Bank,  IIL  v.  169 ;  85  III.  423. 

63.  On  Special  Verdict.  Where  a  special  verdict  has  been  rendered, 
the  court  in  giving  judgment  is  confined,  in  its  consideration,  to  the  facts 
found  thereby ;  it  cannot  aid  them  by  any  inference,  implication,  or  in- 
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tendment  of  fact,  nor  can  the  court  resort  even  to  matters  which  the 
record  shows  were  undisputed  at  the  trial.  Twigg  t.  IVeaeeg,  Peno. 
xvii.  220. 

64.  Validity  —  Appearance  prevented.  No  valid  judgment  can  be 
rendered  when  the  party  mulcted  has  been  prevented  from  appearing. 
Fairfax  v.  Alexandria,  Va.  iii.  168 ;  28  Gratt.  16. 

65.  Ibid.  —  Attorney  not  qualified.  A  judgment  in  a  district  court  in 
a  case  conducted  by  a  person  not  qualified  to  practice  therein  is  void. 
Newberger  v.  CantpbeU,  N.  Y.  ix.  628 ;  9  Daly,  182. 

66.  Jbid.  —  Clerical  Error  in  Writ.  A  judgment  ordered  by  default, 
on  a  just  debt,  at  February  term,  1879,  service  having  been  made  in 
October  term,  1878,  but  stated  as  October  term,  1879,  u  valid.  Gatltip 
V.  Manning,  Conn.  xiii.  138;  48  Conn.  25. 

67.  Jbid.  —  In  Part.  A  judgment  may  be  good  to  the  extent  author- 
ized by  law,  and  bad  as  to  the  residue.  Semmet  v.  U.  S.,  8.  C.  U.  S.  i. 
5  :  91  U.  S.  21.  Weaver  v.  Leach,  Kan.  xii.  616 ;  26  Kan.  179.  See 
Cochran  v.  Huhey,  Miun.  vi.  207  ;  25  Minn.  52. 

68.  llid.  —  Premature  Entry.  A  judgment  rendered  sooner  than  it 
should  have  been  rendered  according  to  law  or  the  practice  of  the  court 
is  not  void.     Simt  v.  Gray,  Mo.  v.  504 ;  66  Mo.  613. 

69.  Ibid.  —  SubititiiUd  Service  —  Defects  in  Affidavit.  Defects  in  the 
affidavit  for  an  order  of  publication  will  not  render  the  judgment  void. 
Pennoyer  v.  A'eff,  S.  C.  U.  S.  v.  353 ;  95  U.  S.  714. 

70.  Ibid.  —  Third  Person*.  Those  strangers  only  are  entitled  to  im- 
peach a  judgment  who,  if  the  judgment  were  given  full  credit  and  effect, 
would  be  prejudiced  in  regard  to  some  preexisting  right.  Wilehtr  v. 
SoberUmi,  Va.  xvii.  780. 

71.  For  Wages  —  Act  of  1876.  A  judgment  for  wages  upon  which 
the  defendant  may  be  arrested  must  show  that  the  action  was  within  the 
statute.     Womeltdorfv.  Heifher,  Penn.  xvii.  188. 

JUDICIAL  BALES. 

1.  Administrator's  Scde  —  Jurisdiction  —  Purchaser  —  Notice.  A 
person  who  derives  title  through  an  admiubtration  sale  based  upon  an 
order  of  a  court  not  having  jurisdiction  to  order  such  sale  is  chargeable 
with  constructive  notice  of  want  of  jurisdiction.  Brockenhrough  v.  Mel- 
ton, Tex.  xiii.  62;  65  Tex.  493. 

2.  Avoidance  of  Sale  —  Jttdgment  or  Decree  reversed.  A  sale  made 
under  a  judgment  or  decree,  which  is  aftertrards  reversed,  is  not  thereby 
avoided,  unless  the  judgment  or  decree  is  void.  Leslie  y.  Richardaon, 
Ala.  vi.  296. 

3.  Caveat  Emptor  —  Confirmation  of  Sale.  The  doctrine  of  caveat 
emptor  applies  to  all  sales  of  real  estate  under  judgments  of  a  chancellor 
after  confirmation.  BarJe  v.  Peter,  Ky.  v.  469 ;  18  Bush,  591.  Cooley 
V.  Wilton,  Iowa,  ii.  17;  42  Iowa,  426. 

4.  Commissioner  receiving  Money  without  Authority  —  Lots  of  Money 
—  Purchaser.  Where,  upon  a  judicial  sale,  one  of  the  commissioners  re- 
ceives the  price  bid,  in  good  faith,  hut  without  authority,  and  the  money 
is  deposited  in  bank,  the  insolvency  of  which  involves  its  loss,  the  pur- 
chaser  is  bound  ns  though  such  payment  was  not  made.  T^ler  v.  Toms, 
Va.xiii.  190;  75  Va.  116. 

5.  ttid.  —  Proceedings  by  Purchaser.  In  such  cases  the  commissioner 
may  be  proceeded  against  by  the  purchaser  by  rule  to  show  cause ;  a 
separate  suit  is  not  necessary.     Ibid. 

6.  Confirmation  —  Conditional  Confirmation.  In  a  sale  upon  execu- 
tion the  sheriflT  is  the  proper  party  to  receive  the  money,  and  a  purchaser 
who  has  paid  to  him  cannot  he  compelled,  in  addition,  to  pay  the  money 
into  court.     Fit^  v.  MinshaU,  Neb.  xvii.  471. 
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7.  IKcL  — Mutate  of  Parties  or  Bidden — Resale.  Any  mistake  or 
miituDderstanding  between  the  persons  conducting  the  sale  and  intended 
liidilers  or  parties  in  interest,  and  any  accident,  fraud,  or  other  circum- 
Btanoe  by  which  interests  are  prejudiced,  without  the  fault  of  the  injured 
party  or  parties,  will  be  deemed  sufficient  cause  for  refusing  confirmation 
and  ordering  a  resale.  HiUeary  y.  Thompton,  W.  Ya.  tu  412 ;  11  W. 
Va.  113. 

8.  Deed  of  Trusfee  before  Confirmation  —  Validilt/.  A  tmstee's  deed 
made  before  the  sale  has  been  confirmed  by  the  court  is  a  nullity,  and 
not  a  mere  irregularity.     Johmon  y.  Maddston,  Md.  xvii.  399. 

9.  Error  in  Description  —  Knowledge  of  Judgment  Debt.  The  defend- 
ant in  an  execution  sale  of  land  cannot  take  advantage  of  a  known  error 
in  the  description  after  a  deed  made  for  the  property  actually  sold.  Cooley 
V.  Wilton.  Iowa,  ii.  17  ;  42  Iowa,  426. 

10.  Fraud  —  Retention  of  Possession.  Retention  of  possession  by  a 
former  owner  of  goods  sold  at  sheriffs  sale  is  not  an  index  of  fraud. 
Maynes  t.  Atwater,  Fenn.  riii.  441 ;  88  Penn.  St.  496. 

11.  Irregularities  —  Confirmation  —  Authority  of  Officers.  The 
order  of  confirmation  cures  all  irregularities  in  making  the  sale,  but  adds 
nothing  to  the  authority  of  the  officer  selling.  -  Wills  v.  Chandler,  U.  S. 
C.  C.  ix.  808. 

12.  Ibid. — JExeeution — Rights  of  Purchaser.  An  execation  sale 
nnder  which  a  stranger  purchases  will  not  ordinarily  be  set  aside  upon 
the  ground  of  irregularity,  unless  the  purchaser  has  actual  notice  of  such 
irregularity.     Sheppard  v.  Bland,  N.  C.  xv.  757  ;  87  N.  C.  163. 

13.  Ibid.  —  Purchaser.  A  purchaser  will  hold  nnder  a  sale  ordered 
upon  the  petition  of  a  guardian,  though  the  decree  has  been  reversed  for 
irregalarity,  when  he  has  had  no  notice  of  it.  Sutton  v.  Schonwald,  N. 
C.  xiv.  283. 

14.  Lands  attached — Appeal  Bond.  The  statute  which  authorizes 
the  owner  of  real  estate  ordered  to  be  sold  by  the  decree  of  a  court  of 
equity  to  appeal,  on  giving  bond  for  costs,  does  not  apply  to  attachment 
cases  proper.     Staitb  v.  Williams,  Tenn.  vi.  792. 

15.  Mistake  —  Records.  A  mistake  in  a  sheriff's  certificate  of  snle 
which  is  corrected  by  the  public  records  will  not  defeat  the  right  of  the 
purchaser  at  the  sale.      White  v.  Orote,  S.  C.  U.  S.  xvii.  321. 

1 6.  Opening  Sale  —  Advance  Bid  —  First  Purchaser  making  same 
Bid.  If  the  first  purchaser  offers  to  take  the  property  at  the  advance 
bid,  the  sale  will  not  be  opened  without  a  farther  advance.  But  this 
preference  will  not  be  extended  beyond  the  first  advance.  BlaelAurn  v. 
R.  R.  Co.  U.  S.  C.  C.  X.  581. 

17.  Ibid.  —  Vndersale.  Biddings  at  a  jadicial  sale  will  not  be  opened 
by  this  court  for  an  advance  of  price  alone,  unless  the  price  offered  in 
advance  is  so  great  that  it  affords  substantial  evidence  that  for  some  rea- 
son the  property  has  been  greatly  undersold.     Ibid. 

18.  Purchaser  —  Application  of  Purchase- Money.  A  purchaser  at  a 
jadicial  sale  is  not  bound  in  any  case  to  see  to  the  application  of  the  pur- 
chase-money.    KnoUs  V.  Sieams,  S.  C.  U.  S.  i.  62 ;  91  U.  S.  638. 

19.  Ibid.  —  Negligence.  A  purchaser  at  a  judicial  sale  who  abstains 
from  all  effort  to  get  correct  information,  and  deliberately  assumes  the 
hazard  of  making  a  purchase  ignorantly,  must,  as  a  general  rule,  bear  the 
consequences  of  his  negligence.     Hayes  v.  Stiger,  N.  J.  vi.  566. 

20.  Ibid.  —  Notice.  A  purchaser  of  lauds  at  a  judicial  sale,  unless  he 
is  pnt  upon  his  guard  by  some  prior  notice,  may  insist  on  a  good  title. 
Fryer  v.  Rockefeller,  N.  Y,  i.  85 ;  63  N.  Y.  268.  See  Messmore  r.  Hag- 
gard, Mich.  xiii.  275  ;  46  Mich.  550. 

21.  Ibid.  —  Plaintiff's  Attorney.  The  attorney  for  the  execution  plain- 
tiff parchasing  at  the  sale  will  be  protected  like  any  other  bond  fide  pur- 
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chaser  against  mere  irregularities  not  oflecting  a  sabotantial  eqoitj. 
Cooley  V.  Wilton,  Iowa,  ii.  17;  42  Iowa,  425. 

22.  Redemption  from  Sale  of  Lands  —  Order  of  Court  —  Appeal 
Where,  by  order  of  the  court,  lands  are  sold  and  a  deed  executed  by 
commissioners  appointed  for  that  purpose  and  their  proceedings  are  con- 
firmed, in  the  absence  of  au  appeal  from  the  order,  the  effect  of  it  is  to 
deny  the  right  to  redeem  from  the  sale.  Sank  v.  Harrigan,  Cal.  yi.  615  ; 
63  Cal.  229. 

23.  Resale  —  Proceedings.  The  resale  should  conform  to  the  method 
of  the  original  sale,  commencing  at  the  amount  of  the  advance  hid  offered, 
and  on  such  notice  as  to  time  and  place  as  may  be  prescribed  by  the 
court.     Blackburn  v.  R.  R.  Co.  U.  S.  C.  C.  x.  581. 

24.  Ibid.  —  Costs.  The  applicant  to  open  a  judicial  sale  must  pay  the 
costs  of  the  application,  and  the  costs  and  expenses  of  the  first  purchaser. 
Md. 

25.  IMd. —  First  Purchaser.  Upon  a  resale  the  first  purchaser  is 
bound  for  the  deficiency  which  will  include  the  costs  and  expenses  of  the 
resale ;  and  he  is  entitled  to  any  surplus  therein.  Hurt  t.  Jon»s,  Va.  xii. 
191 ;  75  Va.  841. 

26.  Reversal  of  Judgment —  Title  of  Purchaser —  Plaintiff  as  Put' 
chaser.  The  reversal  of  a  judgment,  under  and  by  virtue  of  which  prop- 
erty has  been  sold,  does  not  affect  the  title  of  the  porchaiier,  although  he 
is  the  plaintiff  in  the  judgment.  Toeum,  v.  Foreman,  Ky.  vii.  526;  14 
Bush,  494. 

27.  Setting  Aside  —  Assignee  qf  Certificate  as  Party  —  Assignee's 
Remedy.  The  assignee  of  a  certificate  of  sale  is  not  entitled  to  notice  of 
motion  to  set  the  sale  aside ;  but  he  is  entitled  to  come  in  by  petition 
within  a  reasonable  time,  and  obtain  leave  to  contest  tlie  motion  to  set 
the  sale  aside.     Roberts  v.  Cleland,  111.  v.  429. 

28.  Ibid.—  Innocent  Purchaser—  Title— Sheriffs  Deed.  Such  an 
assignee  is  not  an  innocent  purchaser  entitled  to  protection  as  such,  anUl 
clothed  with  tlie  legal  title  by  sheriff's  deed.     Ibid. 

29.  Ibid.  —  Injurious  Mistake.  A  judicial  sale  will  be  set  aside,  even 
after  confirmation,  when  an  injurious  mistake  is  made  to  appear.  Bank 
V.  Campbell,  Va.  xii.  189;  75  Va.  455.  Langyhtr  v.  PaOeson,  Va. 
xvi.  157. 

30.  Ibid.  —  Silence  of  Purchaser.  Mere  silence  on  the  part  of  tfae 
purchaser,  or  failure  to  disclose  knowledge  on  his  part  of  the  peculiar 
value  of  the  prop>erty  sold,  is  not  sufficient  ground  to  set  aside  a  judi<aal 
sale,  without  misrepresentation  or  fraud.  Bank  v.  Campbell,  Va.  xiL 
189  ;  75  Va.  455. 

31.  Title  —  Judgment  RoB.  If  a  party  attempts  to  avail  himself  of 
a  judicial  decree  as  an  adjudicatiou  upon  his  title,  or  as  a  link  in  the 
chain  of  title,  lie  must  produce  the  judgment  roll  upon  which  the  decree 
is  founded.     Harper  v.  Rowe,  CaL  vii.  174;  53  Cal.  238. 

32.  Ibid.  —  Sale  of  Real  Property  —  Conveyance.  A  sale  of  real 
property,  whether  judicial  or  voluntary,  does  not  pass  the  title,  but  only 
gives  a  right  to  a  conveyance  of  the  property  according  to  the  terms  of 
sale.     Semple  v.  Bank,  U.  S.  C.  C.  vi.  9 ;  5  Saw.  88. 

33.  Ibid.  —  Warranty.  In  judicial  sales  there  is  no  warranty  of  title. 
Bank  v.  Peter,  Ky.  v.  459  ;  13  Bush,  591. 

JURISDICTION. 

1.  Defined.  It  is  not  the  particular  decision  given  which  makes  np 
jurisdiction,  but  it  is  the  authoritv  to  decide  the  question  at  law.  Gray 
V.  Bowles.  Mo.  xiii.  179 ;  74  Mo.  419. 

2.  Ibid.  —  Incidental  Questions  —  Decision  —  Error.  When  tbere  is 
jurisdiction  of  the  person  and  subject-matter,  the  deoisioa  of  all  other 
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questions  in  the  ease  is  bnt  an  exercise  of  that  jurisdiction,  and  an  er- 
roneous decision  of  such  questions  is  binding  collaterally.     Ibid. 

3.  In  Admiralty  —  Supreme  Coiurt  —  In  Hem  —  Appraital.  Where 
the  proceeding  in  collision,  in  admiralty,  is  in  rem,  and  the  stipulation 
upon  appraisal  is  for  less  than  the  jurisdictional  amount,  though  the 
damages  claimed  are  more,  the  supreme  court  cannot  hear  it.  Starin  v. 
Schooner  Jet$e  WilUamson,  Jr.,  S.  C.  U.  S.  xv.  641. 

4.  Amendment.  If  a  court  has  uo  jurisdiction  before  an  amendment 
it  has  none  to  alloir  the  amendment.  Denton  v.  Danbitry,  Ck>Du.  xiiL 
427;  48  Conn.  868. 

5.  Amount  —  Damages  detdared.  The  question  of  jurisdiction,  where 
it  depends  on  the  amount  iiirolved  in  the  action,  is  to  l)e  determined  \n 
the  amount  of  damages  laid  in  the  declaration.  Shocker  r.  Int.  Co.  S.  C. 
U.  S.  iu.  176 :  93  U.  S.  241.  Seteing  Machine  Co.  v.  Mingm,  U.  S.  C.  C. 
V.  618.     Healey  v.  Prevo^,  U.  S.  C.  C.  viii.  108. 

6.  Md.  —  I.,cmd  Damage*.  The  jurisdiction  by  amount  is  applicable 
to  proceedings  to  condemn  land.     R.  B.  Go.  v.  Otis,  CoXo.  xvii.  458. 

7.  Ibid.  —  Ad  Damnum'  Clause  — Interest.  The  ad  damnum  clause  in 
the  complaint,  exclusive  of  interest,  is  the  test  of  the  jurisdiction  of  the 
supreme  court  in  actions  brought  for  the  recovery  of  money.  Dashid  v. 
Slingerland,  Cal.  xiv.  268. 

8.  Rid.  —  Distribution  of  Fund.  Where  a  party  appeals  for  himself 
alone  against  a  distribution  of  a  fund,  the  amount  in  dispute  is  the  per- 
centage which  would  come  to  him,  should  he  prevail.  Terrg  v.  Bani, 
S.  C.  U.  S.  ii.  636. 

9.  Ibid.  —  Interest.  Upon  an  instrument  bearing  interest  the  jurisdic- 
tion as  to  the  amount  is  to  be  determined  as  of  tlie  sum  due,  principal 
and  interest,  at  the  time  suit  is  brought.  Manuf,  Co.  v.  McAJUtter,  Colo. 
XV.  430. 

10.  On  Appeal —  Inferior  Court  wanting  Jurisdiction.  Where  an  in- 
ferior court  lias  no  jurisdiction  of  the  subject-matter,  the  superior  court 
acquires  none  on  appeal.     State  v.  Haas,  Wis.  xii.  127 ;  52  Wis.  407. 

11.  Appellate  Court  —  Lower  Courts  Mrrors  divesting  Jurisdiciion. 
An  appellate  court  has  jurisdiction  where  a  municipal  court  having  jn- 
risdiotioQ  has  committed  errort  which  divested  its  authority.  State  ▼. 
Boucher,  Wis.  xvii.  447. 

12.  Auxiliary  Count.  When  one  count  is  for  damages  for  the  wrong- 
ful turning  off  of  the  employee,  and  another  on  contract,  and  the  proof 
shows  the  second  count  without  the  jurisdiction,  the  jurisdiction  will  be 
maintained  on  the  first  count,  and  the  second  will  be  considered  merely 
auxiliary.     Cotton  Press  Company  v.  Chevalier,  Ga.  ii.  846 ;  56  Ga.  494. 

18.  Boundary.  A  court  of  law  will  not  render  a  judgment  establish- 
ing a  boundary  unless  damages  or  possession  be  sought.  Scott  v.  Means, 
Ky.  xiv.  748 ;  80  Ky.  460. 

14.  Jn  Collisions —  On  Ohio  River.  The  state  courts  have  jurisdic- 
tion, at  common  law,  of  actions  for  damages  for  collisions  on  the  Ohio 
River.  Sehoonmaker  v.  Gilmore  ;  Brown  v.  Davidson,  S.  C.  U.  S.  x. 
717. 

15.  Concurrent  Jurisdiction  —  Actions  by  Assignee  in  Banhmptcy  to 
Recover  Debts.  State  courts  have  concurrent  jurisdiction  with  lederal 
courts  in  actions  brought  by  an  assignee  in  bankruptcy  to  recover  a  debt 
due  to  the  bankrupL     Kidder  v.  Horrobin,  N.  Y.  vi.  663  ;  72  N.  Y.  600. 

16.  Ibid. —  Seizure  of  Property — Interference.  A  court  of  compe- 
tent jurisdiction  holding  property  in  controversy  under  a  valid  process  is 
entitled  to  proceed  to  a  final  adjudication  of  the  matters  witlioat  inter- 
ference by  another  court  of  concurrent  jarisdiction.  Parks  v.  Wiieoek, 
Colo.  xvi.  134. 

17.  Condemning  Land*  for  School-House.    The  jurisdicdon  to  oon- 
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demn  lauds  for  a  school-bouse  site  is  invoked  by  presenting  to  the  proper 
officer  a  petition  designating  the  site  and  showing  disagreement  with  the 
owner  as  to  compensation  for  it.  Smith  v.  School  Diftriet,  Mich.  vii. 
752  ;  40  Mich.  143. 

18.  Conflict  with  Federal  Court  —  Foreclosure  —  Injunction.  Though 
a  bill  to  restrain  the  foreclosure  of  a  mortgage  was  filed  on  the  same 
day  a  bill  to  foreclose  was  filed  in  a  federal  court,  the  process  of  the  latter 
court  being  first  served,  the  former  has  no  jurisdiction.  Int.  Co.  v.  Vhi- 
vertiiy  of  Chicago,  U.  S.  C.  C.  xL  626 ;  10  Biss.  191.  See  Buck  ▼.  Lu. 
Co.  U.  S.  C.  C.  xi.  215. 

19.  By  Content — Abridgment,  The  jurisdiction  of  the  court  cannot 
be  abridged  by  an  agreement  between  the  parties.  Watlt  t.  Boom  Co. 
Mich.  ziii.  338 ;  47  Mich.  540. 

20.  Jbid., —  StipuleUion  —  Appeal  from  Jtutice't  Court.  On  appeal 
from  a  justice's  court  where  by  statute  (§  8767,  Rev.  Stat.)  the  cause  is 
required  to  be  "  heard  on  the  original  papers  and  the  return  of  the  jus- 
tice," etc.,  the  court  cannot  take  authority  from  a  stipulation  of  the  parties 
to  try  the  cause  de  novo,  as  if  originally  brought  in  that  court.  BuUard 
V.  I^u/il,  Wis.  xiv.  223 ;  64  Wis.  644. 

21.  Convertion  —  &f  Bankrupt' t  Attigneet.  Trover  by  the  assignees 
of  a  bankrupt  cannot  be  brought  in  a  state  court  Dodd  v.  HammocJc, 
Ga.  vi.  11;  59  Ga.  403. 

22.  Conviction  upon  View  —  Procedure.  Where  a  magistrate  is  au- 
thorized to  convict  upon  view  of  an  offence,  he  is  not  obliged  to  act  im- 
mediately.    McEntie  v.  Sandford,  N.  J.  zi.  405. 

28.  Of  Corporation  —  Officer  terved.  A  corporation  must  be  served 
by  such  uf  its  officers  as  the  statutes  designate  to  give  jurisdiction  of  the 
action.     Alexandria  v.  Fairfax,  S  C.  U.  S.  v.  294;  95  U.  S.  774. 

24.  Ibid. —  Of  Corporation  of  Two  StaUt  —  At  to  Right  of  Wag  in 
the  Other  Skate.  There  is  no  jurisdiction  in  the  courts  of  one  state  to 
compel  a  corporation  chartered  therein  and  in  an  adjoining  state  to  go 
into  the  other  state  to  perform  any  duty  in  the  matter  of  the  right  of 
way.     R.  R.  Co.  v.  Hammond.  Ga.  iv.  588  ;  58  Ga  523. 

25.  Ibid.  —  Of  Action  against  Foreign  Corporation  —  Service  of 
Pretident.  A  judgment  against  a  foreign  corporation  is  valid  when  the 
summons  has  been  served  on  its  president  who  was  parsing  through  the 
state,  and  not  on  the  business  of  the  corporation,  there  being  no  place  of 
business  or  property  of  the  corporation  in  the  state.  Pope  v.  Manuf.  Co. 
N.  Y.  xiii.  151. 

26.  County  Court  —  Appellate  Court.  Where  the  county  court  has 
failed  to  obtain  jurisdiction  of  a  proceeding  before  it.  the  circuit  court  ob- 
tains none  on  appeal.     Roytion't  Appeal,  Yfis.  xiii.  256;  53  Wis.  612. 

27.  Defendant  decoyed  into  the  Juritdiction.  Where  a  non-resident 
defendant  is  enticed  into  the  jurisdiction,  the  process  served  upon  him 
is  of  no  effect.     Steiger  v.  Bonn,  U.  S.  C.  C.  x.  761. 

28.  Ditmittal — Motion.  Whenever  the  court  learns  that  it  is  without 
jurisdiction  in  the  case  before  it,  it  will,  tua  tponte,  dismiss  the  case,  al- 
though the  objection  to  the  jurisdiction  is  not  raised  by  either  party. 
Spring  v.  Sewing  Machine  Co.  U.  S.  C.  C.  xiv.  711. 

29.  Court  of  General  Juritdiction  —  Presumption.  The  judgment  of 
a  court  of  general  jurisdiction  introduced  in  evidence  is  valid,  in  the  ab- 
sence of  proof  to  the  contrary.  Weider  v.  Overton,  Iowa,  viii.  15 ;  47 
Iowa,  538. 

80.  Evidence  —  Judgment.  The  allegations  as  to  jurisdiction  can  be 
proven  on  the  trial,  and  the  proper  judgment  asked  for.  Shaft  v.  Hu. 
Co.  N.  Y.  Hi.  177  ;  67  N.  Y.  544. 

31.  Federal  Courtt —  Circuit  Courtt — Reformation  of  Surveyt.  The 
drcuit  court  has  no  original  jurisdiction,  now,  to  reform  surveys  made  by 


Digitized  byLjOOQlC 


JURISDICTION.  689 

tbe  land  departntpnt  of  oonfirmed  Mexican  grants  in  Caiifornia.  IT.  & 
V.  ThrockmorUm,  S.  C.  U.  S.  viii.  481 ;  98  U.  S.  61. 

32.  Itid.  —  Coxtrtt  of  the  State.  Where  a  statute  grants  a  foreign 
corporation  tbe  privilege  of  doiog  business  in  the  state  upon  condition 
that  it  may  be  found  therein  for  the  service  of  process  issued  "  by  any 
court  of  the  commonwealth  having  jurisdiction  of  the  subject-matter,"  a 
federal  court  in  and  for  the  state  will  have  jurisdiction  of  the  action. 
Ex  parte  SchoUenberffer,  S.  C.  U.  S.  vi.  5 ;  96  U.  S.  869.  See  Fargo  v. 
R  B.  Co.  U.  S.  C.  C.  xi.  796;  10  Biss.  278.  In  re  Hooper,  U.  S.  C.  C. 
V.  490. 

88.  Rid.  —  Federal  Question.  A  suit  arises  out  of  a  law  of  the 
United  States  when  the  controversy  involved  in  it  turns  upon  the  proper 
construction  or  application  of  the  law.  Hatch  v.  Wcdlamet  Iron  Build- 
ing Co.  U.  S.  C.  C.  xi.  680 ;  7  Saw.  127.  See  R.  R.  Co.  v.  Mitsittippi, 
S.  a  U.  S.  X.  758.     In*.  Co.  v.  Hendren,  S.  C.  U.  8.  ii.  848. 

84.  Ibid.  —  FinalJudgment  of  Stale  Court.  The  judgment  of  a  su- 
preme court  of  appeal  of  a  state,  dismissing  a  petition  reserved  by  a  dis- 
trict court  for  the  consideration  of  the  appellate  court,  and  remanding 
the  cause  to  the  district  court,  is  not  a  Anal  judgment  iu  the  suit.  Kim- 
ball V.  Evans,  8.  C.  U.  S.  iii.  81 ;  93  U.  S.  320. 

85.  Ibid. —  0/  Judgment  on  Bond  in  Aid  of  the  Rebellion.  Where  the 
defence  to  a  bond  was  that  it  was  given  in  compliance  with  a  statute 
passed  in  aid  of  a  state  in  insurrection  nnder  an  allied  ordinance  of 
secession,  the  federxl  supreme  court  has  jurisdiction  of  the  judgment. 
Ikmiels  v.  Teamey,  S.  C.  U.  S.  xi.  118;  102  U.  S.  415. 

86.  Ibid.  —  Negotiable  Instruments  —  Act  of  March  8, 1875,  construed. 
The  words  "  promissory  notes  "  and  "  bills  of  exchange,"  in  the  Act  of 
March  8,  1875,  defining  the  jurisdiction  of  federal  circuit  courts,  were 
intended  to  include  all  negotiable  paper,  by  whatever  technical  name 
known.  Porter  v.  JanesviBe,  U.  S.  C.  C.  652.  Steiger  v.  Bonn,  D.  S. 
C.  C.  X.  761. 

87.  Aetiont  against  Federal  Officers.  A  state  court  may  entertain 
actions  against  federal  officers  for  acts  done  by  them  by  virtue  of  their 
office.     Sieam»/iip  Go.  r.  Foung.  Penn.  viii.  535 ;  89  Penn.  St.  186. 

88.  Ibid.  —  Marshal  —  In  Replevin.  A  marshal  who  seized  goods  of 
the  bankrupt  wbicli  he  had  sold  may  be  sued  by  the  vendee  in  replevin 
in  the  state  courts.     Baker  v.  Daily,  Neb.  v.  565 ;  6  Neb.  464. 

89.  Federal  Taxation.  A  state  court  has  no  jurisdiction  in  a  contro- 
versy between  a  tax-payer  to  the  United  States  and  the  federal  govern- 
ment.    State  V.  Hotkins,  N.  C.  iv.  812 ;  77  N.  C.  530. 

40.  Against  Foreign  Minister  —  Renouncing  Privilege — Joint  Action. 
There  is  no  jurisdiction  over  a  foreign  minister  though  he  renounce  any 
personal  privilege ;  and  an  action  against  him  and  another  on  a  joint  con- 
tract must  be  dismissed.     In  re  Tracy,  N.  Y.  ix.  288. 

41.  General  Appearance.  What  amounts  to  general  appearance. 
See  R.  R.  Co.  v.  Mara,  Ohio,  i.  644 ;  26  Ohio  St.  185. 

42.  General  Term  —  Judge  sitting  who  rendered  Judgment.  Where 
the  Constitution  declares  that  "  no  judge  or  justice  shall  sit  ...  in  re- 
view of  a  decision  made  by  him  "  a  judgment  at  general  term  upon  ex- 
ceptions determined  by  a  member  of  the  court  will  be  reversed  without 
regard  to  its  merits.     Duryea  v.  Trophagen,  N.  Y.  xi.  509. 

48.  Homestead —  Title —  Ordinary.  On  an  application  for  a  home- 
stead of  realty,  the  ordinary  has  no  jurisdiction  to  determine  questions 
of  title.     Building  Asso.  v.  Cherry,  Ga.  viii.  802 ;  62  Ga.  269. 

44.  Injunction  —  Judgment  of  Another  Court.  One  district  court  can- 
not enjoin  a  judgment  of  another  district  court,  though  it  was  recovered 
nnder  a  judge  who  was  disqualified  from  hearing  the  case.  Flaherty  v. 
Kdly,  Cal.  iiL  626 ;  51  CaL  145. 
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45.  Joinder  of  Nominal  Parties.  Tlie  j<^der  of  merely  nominal  or 
formal  parties  iu  an  action  can  neither  confer  nor  exclude  jorisdictiou. 
Fou  T.  Bank,  U.  S.  C.  C.  x.  717.  Bucknum  v.  Stteiman,  U.  S.  C.  C. 
X.  196.     Steiger  v.  Bonn,  U.  S.  C.  C.  x.  761. 

46.  To  $el  tuide  Joint  Judgments  upon  the  Motion  of  One  DefendatU. 
Where  a  joint  judgment  was  entered  against  S.  and  M.,  and  M.  alone 
moved  to  have  it  set  aside  as  to  liim,  and  the  motion  was  not  beard  ontO 
after  the  term  at  which  it  was  made,  and  the  court  at  a  subsequent  term 
granted  the  motion  and  also  set  aside  the  judgment  as  to  S.,  it  had  juris- 
diction upon  the  motion  of  M.  to  set  the  judgment  aside  as  to  both  par- 
ties.    Stevenson  v.  Mann,  Nev.  vii.  85 ;  13  Not.  268. 

47.  Ownership  of  Judgment  cu  between  Bankrupt  mtd  Assignee.  The 
state  court  has  not  jurisdiction  of  a  controversy  between  the  bankrupt 
and  the  assignee  as  to  the  ownership  of  a  judgment  obtained  by  the  bank- 
rupt     Warren  v.  Raymond,  S.  C.  xvii.  508. 

48.  Law  and  Equity  —  Essential  Character  of  Case.  Whenever  a 
new  right  is  granted  by  statute,  or  a  new  remedy  given  for  the  violation 
of  an  old  right,  or  whenever  such  rights  and  remedies  are  dependent  on 
state  statutes  or  acts  of  Congress,  the  jurisdiction  of  such  cases,  as  be- 
tween the  law  side  and  the  equity  side  of  the  federal  courts,  must  be  de- 
termined by  the  essential  character  of  the  cases,  and  nuless  it  comes 
within  some  of  the  recognized  heads  of  equitable  jurisdiction,  it  must  be 
held  to  belong  to  the  law  side  of  the  oouru  Van  Norden  v.  Morton,  S. 
C.  U.  S.  viiL  387 ;  99  U.  S.  378. 

49.  Legislative  Sanction  —  Void  Proceeding.  The  legislature  cannot 
confer  jurisdiction  by  validating  a  proceeding  void  for  want  of  authority 
to  entertain  it.     Maxwell  v.  Goet,  N.  J.  viii.  243  ;  1 1  Vroom,  383. 

50  Marriage  and  Divorce  —  Non-ResiderU  DefendatU.  A  decree  of 
divorce  a  vinculo  matrimonii  which  prohibits  a  non-resident  defendant 
from  marrying  again  is  to  that  extent  void  for  want  of  jurisdiction. 
Gamer  v.  Garner,  Md.  xi.  570 ;  55  Md.  127. 

51.  Of  Municipal  Corporation  —  Code  of  Virginia.  By  the  Code  of 
Virginia,  service,  in  cases  of  towns  and  cities,  may  be  made  on  the  mayor, 
or,  in  his  absence,  on  the  president  of  the  counciJ,  or  if  both  be  absent, 
on  a  councilman  or  alderman.  Alexandria  r.  Fairfax,  S.  C.  U.  S.  v. 
294;  95U.  S.  774. 

52  Ibid.  —  Service  on  the  Attditor  of  Alexandria.  Service  on  the 
auditor  of  Alexandria,  not  followed  by  an  appearance  for  that  city  in  the 
progress  of  the  case,  uor  by  any  appearance  of  the  creditor,  will  not 
give  the  court  jurisdiction  of  the  indebtedness  of  the  city  or  the  creditor. 
Ibid 

53.  National  Bank*  —  Taxation  —  Discovery  of  Property.  A  national 
bank,  by  its  officers,  may  be  compelled  to  appear  before  the  proper  officer 
of  the  state  to  testify  tis  to  the  personal  property  of  its  depositors  for 
the  purposes  of  state  taxation,  and  may  be  compelled  there  to  produce  its 
books.     Bank  v.  Hughes,  U.  S.  C.  C.  xi.  799. 

54.  3id.  —  Usury  —  U.  S.  Rev.  Stat.  §  5198.  State  courts  have  ju- 
risdiction in  cases  brought  against  national  banks  to  recover  the  peuHlty 
given  by  Rev.  Stat.  §  5198  for  takiu<r  usurious  ititerest.  Bank  v.  Kar- 
many.  Penn.  xiL  540 ;  98  Penn.  St.  65.  Hade  v.  McVay,  Ohio,  v.  506; 
31  Ohio  St.  231. 

55.  Acts  of  Officer  de  Facto  —r  Who  are  Protected.  The  acts  of  a  de 
facto  officer  are  valid  only  so  far  as  the  rights  of  the  public  or  of  third 
persons  having  an  interest  in  such  acts  are  involved.  People  v.  Webber, 
IU.  V.  395 ;  86  IlL  283. 

56.  Jbid.  —  Action  against  State  Officer  for  Invasion  of  Constitutional 
Sight.  A  circuit  court  has  jurisdiction  of  an  action  brought  against  a 
state  officer  who  is  so  using  his  official  position  as  to  invade  rights  secured 
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to  the  complainant  by  the  Constitation  and  lavs  of  the  United  States. 
Hancock  v.  Walthy  U.  S.  C.  C.  viii.  71. 

57.  Ibid.  —  Statute  enforeed  but  not  enacted  hy  a  SleUe.  Any  enact- 
ment, from  whatever  source  originating,  to  which  a  state  gives  the  force 
of  law,  is  a  statute  of  the  state,  within  the  meauing  of  the  clause  of  the 
amendatory  Judiciary  Act  of  1867,  relating  to  the  jurisdiction  of  the 
supreme  court  of  the  United  States.  WilHams  v.  Bruffy,  S.  C.  U.  S.  v. 
481 ;  96  D.  S.  176. 

68.  Ouster  —  Agreements  ousting  Jurisdiction.  The  right  to  resort  to 
the  ordinary  legal  tribunals  cannot  be  relinquished  l>y  an  agreement  in 
advance  of  the  arising  of  any  dispute.     Re<^s  Appeal,  Penn.  xvi.  761. 

59.  Ibid.  —  Bemocal  of  Cause  to  Federal  Court.  The  jurisdiction  of 
the  state  court  is  ousted,  ipso  fado,  by  regular  proceedings  to  remove 
into  the  federal  court     ^aft  v.  Ins.  Co.  N.  Y.  iii.  177 ;  67  N.  Y.  544. 

60.  Pending  Suit  in  Another  State.  The  pendency  of  a  suit  or  action 
in  one  state  is  no  bar  to  another  suit  or  action  l>etween  the  same  parties 
for  the  same  subject-matter.  Davis  v.  Moriss'  Me'rs,  Va.  xiv.  286  ;  76 
Va.  21. 

61.  Personal  Action  —  Stcttute  of  Another  State.  A  statutory  remedy 
for  a  personal  right  will  be  enforced  unless  the  policy  of  the  state  is  in 
opposition  thereto.  Leonard  v.  Navig.  Co.  N.  Y.  xi.  505  ;  84  N.  Y.  48. 
Dennick  v.  R.  R.  Co.  S.  C.  U.  S.  xi.  521  ;  103  U.  S.  111.  Cody  v. 
Sanborn,  Vt.  xii.  29 ;  53  Vt.  632.  Per  contra.  Buckles  v.  Ellers,  Ind.  ix. 
700.     The  M.  Moxham,  Prob.  Wv.  ii.  99 ;  1  Prob.  Div.  107. 

62.  Ibid.  —  Substituted  Service.  Where  the  action  is  personal  only, 
jurisdiction  cannot  be  acqflired  by  a  substituted  service.  Galpin  v. 
Page,  1  Am.  L.  T.  B.  534.  Pennoyer  v.  Mff,  S.  C.  U.  S.  v.  358 ;  95 
U.  S.  714.  Belcher  v.  Chambers,  Cal.  ix.  40.  Parrott  v.  Ins.  Co.  U.  S. 
a  C.  xi.  425.     hu.  Co.  v.  Bangs,  U.  S.  C.  C.  xi.  825 ;  '103  U.  S.  435. 

63.  Presumption  —  Record.  Jurisdiction  is  conclusively  presumed, 
unless  the  contrary  affirmatively  appears  upon  tlie  face  of  the  record. 
Turrell  v.  Warren.  Minn.  v.  726 ;  25  Minn.  9. 

64.  Prior  Action.  Jurisdiction  will  be  declined  where  there  is  a  prio- 
proceeding  depending  in  another  court  of  competent  jurisdiction.  Boutr 
din  V.  Reynolds,  Md.  vii.  240. 

Go.  Private  Rights  —  Federal  or  State  Statute.  A  state  court,  of 
otherwise  competent  power,  has  jurisdiction  in  all  cases  of  private  right, 
whether  the  origin  of  said  right  be  in  a  state  or  federal  law,  where  its 
jurisdiction  has  not  been  restrained  by  statute.  Blefz  v.  Bank,  Penn.  vL 
441 ;  87  Penn.  St.  87. 

66.  Of  Real  Property.  A  court  can  only  give  relief  in  a  claim  against 
lands,  in  the  jurisdiction  where  the  lands  lie.  Moore  v.  Jaeger,  D.  C.  i. 
295. 

67.  Of  Receiver —  By  Court  of  Another  State.  A  receiver  cannot  be 
sued  in  the  conrts  of  another  state,  when  he  is  in  possession  of  and  Is 
managing  trust  property  which  is  being  administered  by  the  court  ap- 
pointing him.    Barton  v.  Barbour,  S.  C.  U.  S.  xiii.  129;  104  U.  S.  126. 

68.  M  Rem.  No  validity  can  be  ascribed  to  a  decree  in  rem  hy  a 
court  which  never  had  the  property  rightfully  before  it.  U.  S.  v.  Win- 
chester, S.  C.  U.  S.  viii.  486 ;  99  U.  S.  372. 

69.  Mutuality  of  Remedy  —  Review.  An  objection  to  jurisdiction  on 
the  ground  of  want  of  mutuality  of  the  remedy  must  be  made  on  the 
trial.     TVtM  V.  Houghton,  Colo.  xv.  619. 

70.  River  between  Slates.  In  the  St.  Croix  River  the  states  of  Wis- 
consin and  Minnesota  having,  by  virtue  of  congressional  legislation  and 
Uie  constitutional  law  of  the  state,  concurrent  jurisdiction,  an  action  of 
negligence  arising  thereon  may  be  brought  in  the  courts  of  either  state. 
Ops^l  V.  Judd,  Minn.  xv.  504. 
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71.  Conttruetiee  Ser trice  bi/  Publication  —  Comfruetion  of  Statute. 
Statutes  which  provide  for  a  coustructive  service  of  process  by  publica- 
tion as  a  substitute  for  perHoiial  service,  must  be  strictly  construed,  in 
order  to  confer  jurisdiction.  Morey  v.  Morey,  Minn.  xi.  198  ;  26  Minn. 
265. 

72.  Service  of  Procest  —  Door  of  Dwelling.  Where  the  lower  part  of 
a  building  is  used  as  a  store,  and  the  upper  part  as  a  dwelling,  the  outer 
door  of  the  dwelling  is  the  door  into  that  part  occupied  for  domestic  pur- 
poses, and  not  the  door  of  the  store,  for  the  purposes  of  serving  dvil 
process  by  an  officer.     Steams  v.  Vincent,  Mich.  xvi.  372. 

78.  Ibid.  —  Fraud  —  Practice.  Where  jurisdiction,  whether  oyer  per^ 
son  or  property,  has  been  obtained  by  trick  or  device,  the  service  of  the 
process  will  be  set  aside.  Moynahan  v.  Wilton,  U.  S.  C.  C.  v.  829 ;  2 
Flip.  130. 

74.  Special  Tribunal — Authority.  Where  a  statute  has  confided  to 
a  special  tribunal  the  authority  to  hear  and  determine  certain  matters, 
the  decision  of  that  tribunal,  within  the  scope  of  its  authority,  is  binding 
upon  all  parties.     Rectors  ease,  U.  S.  C.  C.  xii.  289. 

75.  Summary  Proceedings  given  by  Statute — Record.  When  a  sum- 
mary proceeding  is  given  by  statute  and  is  in  derogation  of  the  common 
law,  the  necessary  jurisdiction  must  appear  affirmatively  on  the  face  of 
the  record  or  the  proceeding  is  coram  non  judice  and  utterly  void. 
Graver  v.  Fetl,  Penn.  viii.  698  ;  7  W.  N.  C.  No.  27. 

76.  Form  of  Summons —  Technical  Defect.  A  technical  defect  in  the 
form  of  a  summons,  not  move<l  upon,  will  not  bar  jurisdiction  over  the 
subject-matter  and  the  defendant.  Pope  v.  Hooper,  Neb.  v.  72 ;  6  Neb. 
178. 

77.  Supreme  Court  of  the  District  of  Columbia  —  Enforcing  Decrees 
in  Divorce.  The  supreme  court  of  the  District  of  Columbia  has  power 
to  enforce  its  decrees  in  divorce.     Strait  v.  Strait,  D.  C.  ix.  109. 

78.  Unincorporated  Society  —  Its  TVibunalt.  While  the  courts  have 
jurisdiction  to  establish  the  rights  of  members  of  an  unincorporated  soci- 
ety they  will  not  exercise  it  in  cases  where  the  tribunals  of  the  society 
furnbh  an  adequate  reme<ly,  unless  a  right  of  property  is  involved. 
Bauer's  Appeal,  Penn.  vi.  847. 

79.  Of  Actions  against  United  &ates.  Where  only  general  principles 
of  law  are  in  question,  the  state  courts  have  complete  jurisdiction  of  ac- 
tions for  or  against  the  United  States.  U.  S.  t.  Uion^on,  S.  C.  U.  S. 
iii.  429. 

80.  Ibid.  —  Judgment  for  —  Bringing  BiU  of  Review  —  Service  of 
Process.  Although  as  a  general  rule  the  United  States  cannot  be  sued 
without  its  own  consent,  a  bill  of  review  to  reverse  a  judgment  obtained 
by  the  United  States  is  an  exception  to  the  rule ;  it  may  be  sued  out  and 
prosecuted  by  the  defendant  therein,  and  process  in  such  proceeding  may 
be  served  upon  the  district  attorney.  Bush  v.  U.  S.,  U.  S.  C.  C.  ziv. 
641  ;  8  Saw.  322. 

81.  3id. —  Title  granted — Ordinances.  The  title  to  land  claimed 
under  the  ordinances  of  a  municipality  to  which  the  United  States  has 
relinquished  and  granted  its  rights  must  be  litigated  in  the  state  courts. 
Hoadley  v.  San  Francisco,  S.  C.  U.  S.  iii.  210 ;  94  U.  S.  4. 

82.  Of  Verdict  —  Memorandum  of  Error.  Notwithsunding  the  lodg- 
ment of  a  memorandum  of  error  on  the  record,  and  the  entry  of  a  sug- 
gestion of  joinder  in  error,  the  court  below  has  jurisdiction  to  set  aside 
the  verdict  and  grant  a  new  trial,  and  to  set  aside  a  judgment  marked 
irregularly.     Drought  v.  Drought,  C.  P.  iv.  810  ;  U  Ir.  L.  T.  R  55. 

83.  When  to  be  considered —  Lapse  of  Time.  Questions  which  involve 
the  jurisdiction  of  the  court  will  be  considered  at  any  stage  of  the  case. 
SmUh  V.  Parks,  Tex.  xi.  858. 
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84.  Of  Witness  —  Proetu.  When  a  witness  is  brought  before  the 
court  he  is  bound  to  answer  any  question  that  he  would  have  been  re- 
quired to  answer  if  the  process  for  getting  him  into  court  had  been 
strictlj  pursued.     Maxwdl  v.  Rives,  Nev.  iii.  209  ;  11  Ner.  213. 

JUSTICE   OF   THE  PEACE. 

1.  Certiorari.  In  actions  before  a  justice,  a  common  law  certiorari 
reaches  questions  of  jurisdiction  only.     Barnes  t.  Schmitz,  Wb.  vi.  704. 

2.  Ibid.  —  Record  imports  Verity  —  Return.  In  reviewing,  upon  a 
common  law  writ  of  certiorari,  the  judgment  of  a  justice  of  the  peace, 
the  record  imports  verity  even  upon  matters  going  to  the  jurisdiction, 
notwithstanding  contrary  statements  in  the  justice's  return.  Cassidy  v. 
MiUeriek,  Wis.  xii.  511 ;  62  Wis.  379. 

3.  Ibid.  —  Confliri  between  Record  and  Retttm.  Where  the  record 
shows  that  the  justice  adjourned  the  cause  to  a  certain  time  at  his  office, 
and  that  at  the  time  specified  he  called  the  cause,  but  does  not  state  where 
it  was  called,  it  must  be  presumed  that  ho  called  it  at  his  oflSce,  and,  upon 
certiorari,  the  contrary  cannot  be  shown  by  the  return  of  the  justice. 
Ibid. 

4.  Contempts.  A  justice  of  the  peace  sitting  in  the  court  for  the  trial 
of  small  causes,  engaged  in  the  trial  of  a  civil  cause,  has  no  power  to 
commit  to  prison  as  a  punishment  for  a  contempt  committed  in  open  court. 
Rhinehart  v.  Lanse,  N.  J.  xiii.  115  ;  14  Vroom,  31 1. 

5.  Conversion  —  Peepers  in  Evidence.  Receipts  and  the  leaf  of  an 
acoount-book  having  been  used  in  evidence  before  a  justice  on  the  que»- 
tiou  of  payment,  the  justice  was  held  liable  in  trover  for  not  delivering 
them  on  demand  made  after  the  rendition  of  final  judgment  in  the  case. 
Tates  V.  Pelton,  Vt.  ii.  624;  48  Vt.  314. 

6.  Jurisdiction  —  Constitution  r-  Statute.  Where  the  civil  jurisdic- 
tion of  a  justice  of  the  peace  is  limited  by  the  (Constitution  to  cases  in 
which  the  amount  in  controversy  does  not  exceed  one  hundred  dollars, 
the  legislature  cannot  confer  on  him  jurisdiction  in  actions  of  ejectment 
under  the  title  of  unlawful  detainer.  Webb  v.  CaHith,  Ala  xii.  892  ;  66 
Ala.  318. 

7.  Ibid.  —  Dedication  of  Land.  Proof  of  a  dedication  of  land  to 
public  use  as  a  highway,  by  means  of  a  transfer  of  title,  from  which  the 
inference  of  dedication  is  sought  to  be  drawn,  involves  a  question  of  the 
title  of  lands,  etc,  not  capable  of  being  tried  in  a  justice's  court.  Va- 
natta  v.  Jones,  N.  J.  xi.  57  G. 

8.  IbifL  —  Default.  A  justice's  court  by  rendering  final  judgment  in 
an  action,  and  adjourning,  exhausts  its  jurisdiction  over  such  action. 
Udmill  V.  Bosworth.  R.  I.  vii.  604;  12  R.  1. 

9.  Ibid.  —  Docket  Entries.  Docket  entries  of  a  justice  of  the  peace, 
in  a  garnishment  proceeding  before  him,  are  not  sufficient  to  show  juris- 
diction.     Wells  T.  Express  Co.  Wis.  xiv.  288 ;  55  Wis.  28. 

10.  Ibid.  —  To  recover  Purchase- Money  on  Real  Contract.  An  ac- 
tion for  the  recovery  of  the  purchase-money  on  a  contract  for  the  sale  of 
land  involves  the  title  to  real  estate,  and  the  justice  has  no  jurisdiction. 
CoU  v.  Hints,  Md.  vL  19 ;  46  Md.  181. 

1 1.  Ibid.  —  Trespass — Ownership  of  Fences.  In  trespass  seeking  dam- 
ages for  breaking  into  and  carrying  away  certain  fences  on  the  land  ui 
possession  of  plaintiff,  whereby  his  crops  were  injured,  an  allegation  that 
plaintiff  was  the  owner  of  the  fences  does  not  involve  title  to  real  estate 
so  as  to  oust  the  jurisdiction  of  the  justice.  Livingstone  v.  Moryan,Ca\. 
vi.  166. 

1 2.  TYmm  allowed  Defendant.  A  justice  of  the  peace  must  give  the 
defendant  a  reasonable  time  to  appear,  which,  by  analog}'  to  plaintiff's 
time  and  general  usage,  is  an  hour.    Basastee  v.  Jones,  Mich.  xii.  274. 
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18.  Receiving  Verdict  oh  Sunday.  Where  a  jury,  in  a  justice's  conrt, 
retired  late  on  Saturday  to  consider  their  verdict,  and  retnrued  a  verdict 
on  Sunday,  the  justice  was  required  to  render  judgment  immediately  upon 
the  retom  of  the  verdict     Thompton  v.  Church,  Neb.  xiv.  789. 

LANDI.OBD  AND  TENANT. 

I.  Gbnerally.  VIII.  Attorhmbiit. 
II.  Lease.  IX.  Etictioh. 

HL  Cropping  Lease.  X  Kotice  to  Qitit. 

IV,  Use  and  Occvpatior.  XI.  Distrbss. 

V.  Rent.  XIL  Dibpossebbion. 

VI.  Repairs.  XIII.  Forfeitdrb. 

YIL  Neolioencb.  '  XIV.  Sdbbekobr. 

I.  Generally.  \.  Donging  Title.     A  tenant  cannot  deny  his  landlord's  title.     Coeir. 

Oreitwell,  Md.  ii.  848 ;  44  Md.  581.  Trabue  ▼.  Ramage,  Ky.  ziv.  269  ; 
80  Ky.  323.  See  Higgiw  t.  Turner,  Mo.  L  559.  Hatch  y.  BuUoek, 
N.  H.  i.  668 ;  57  N.  H.  16.  •  Joehim  t.  TibbeUt,  Mich.  xv.  306. 

2.  Rid. — RelatioH  not  existing.  Unless  the  conventional  relation  of 
landlord  and  tenant  exists,  the  latter  is  not  estopped  from  denying  the 
former's  title.     <Si!««/e  v.  Bond,  Minn.  xiii.  52 ;  28  Minn.  267. 

3.  Ibid.  —  Lease  by  Church  Trutfeet.  In  a  leane  by  tmstees  of  a 
church,  their  capacity  being  recited  therein,  the  lessee  cannot  set  np  a 
want  of  title  in  them.  Scott  v.  Rutherford,  8.  C.  U.  S.  ii.  273 ;  92 
U.  S.  107. 

4.  Md.  —  Right  to  Fish  —  TlWs  of  Town.  The  sale  by  the  town  of 
a  right  to  fish  is  in  the  natnre  of  a  lease,  and  the  purchaser  is  estopped 
to  deny  the  title  of  the  town  or  its  right  to  sell  the  fishery,  unless  he  has 
been  evicted  or  interrupted  by  some  one  having  a  paramount  title.  Rast- 
ham  V.  Andenon,  Mass.  i.  538 ;  119  Mass.  526. 

5.  Md,  —  Lease  of  Married  Woman  —  Fraudulent  Conveyance  of 
ffusband.  The  fraudulent  conveyance  by  the  husband  cannot  be  set 
up  to  defeat  a  married  woman's  action  for  rent.  Trabue  v.  Ramage,  Ky. 
xiv.  269  ;  80  Ky.  323. 

6.  Md.  —  Husband  not  signing.  A  lease  signed  by  a  married  woman 
but  not  signed  by  her  husband  will  not  bind  her,  and  the  tenant  can  set 
np  a  title  inconsistent  with  that  of  the  lessor.  De  Wolf  v.  Martin,  R.  I. 
I.  674. 

7.  Md.  —  Le€Ue  by  Part  Owner.     A  lease  by  a  part  owner  cannot  be 

Questioned  unless  the  other  owners  disturb  the  possession  of  the  tenant. 
ohnson  v.  Bts.  Co.  Conn.  viii.  457 ;  46  Conn.  92. 

8.  Md.  —  Tenant  talcing  out  Patent.  A  tenant-  cannot  enter  and 
patent  any  part  of  the  land  as  against  his  landlord,  and  claim  under  such 
patent.     Ritchie  v.  Gloi'er,  N.  H.  i.  634 ;  56  N.  H.  510. 

9.  Ibid.  —  Title  disputed  —  Attornment.  Where  the  tenant  may  law- 
fully dispute  his  landlord's  title,  it  is  not  necessary,  in  order  to  do  so, 
that  he  should  attorn  to  some  one  else,  or  go  out  of  possession.  Presst- 
tmm  V.  SiUjacks,  Md.  zi.  265. 

10.  Ibid. —  2¥(fe  acquired  by  Tenant  by  Purchase.  The  acquisition  of 
title  by  a  lessee,  by  fair  purchase,  after  execution  of  the  lease  and  pos- 
session thereunder,  is  not  a  breach  of  duty  towards  the  landlord,  nor  does 
such  title  inure  to  the  benefit  of  the  latter.     Md. 

11.  JMd. —  Void  Agreement.  The  tenant  may  deny  the  title  of  the 
landlord,  the  agreement  being  void  as  a  cover  for  usury.  People  v.  ffow- 
leU,  N.  Y.  viii.  243  -,  76  N.  Y.  574. 

12.  Improvements  —  Married  Woman.  A  possessor  of  the  lands  of 
another,  who  erects  buildings  or  works  on  the  lands,  is  entitled  to  recover 
from  the  owner  of  the  soil  the  value  of  the  materials  and  the  price  of 
workmanship,  if  the  owner  of  the  soil  elects  to  keep  the  buildings  or 
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iKOrks.  Until  snch  election,  the  possensor  remains  the  owner,  and  owes 
DO  rent  The  rule  applies  to  laitds  which  are  the  separate  propertj  of  a 
married  woman.     KiM>e  v.  Can^bell,  La.  xv.  750. 

13.  Lien  —  AttaehcMe  Property.  An  attachment  enforcing  a  land- 
lord's lien  for  rent  should  direct  a  levy  on  the  crops  only,  not  a  levy  on 
the  estate  of  the  tenant  generally.  £IH$  y.  Martin,  Ala.  vL  44;  60 
Ala.  S94. 

14.  Ibid. —  Of  Ijondlord  on  Crop  —  Making  Crop  Marketable.  A 
laudlord  having  a  lien  upon  a  crop  will  hold  it  against  one  having  the 
legal  title,  and  ne  may  take  all  ueoessary  steps  to  make  the  crop  market- 
able.    Stramu  T.  Baihy,  Miss.  x.  738  ;  58  Miss.  131. 

15.  Ibid.  —  Machinery  pledged  for  Rent.  A  covenant  in  a  lease 
''  pledging  and  binding  "  the  improvement  and  machinery  which  may  be 
put  on  the  premises  for  the  payment  of  the  rent  reserved  is  not  a  pledge, 
Dot  a  contract  for  a  lien  when  the  rent  shall  be  in  arrear,  and  wonid  con- 
atitate  a  lien  in  equity.  Manuf.  Co.  r.  Gardiner,  R.  I.  v.  56;  11  R.  I. 
411. 

16.  Mala  Fide* — Damage*.  In  case  of  bad  faith  on  the  part  of  the 
lessor,  the  leasee  can  recover  the  value  of  his  bargain.  ABegaert  v. 
SitHtrt,  Penn.  xi.  783. 

17.  Manure.  The  tenant  cannot  treat  the  manure  made  as  his  own 
property,  except  to  put  it  on  the  farm.  Bonnell  ▼.  Allen,  Ind.  iii.  382 ; 
53  Ind.  130. 

18.  Street  Improcemmt*  —  Damages.  The  tenant  is  entitled  from  his 
landlord  to  his  share  of  the  damages  allowed  for  land  taken  for  a  street 
improvement,  less  his  pro  rata  of  the  expenses  in  obtaining  the  award. 
Harris  v.  Howes,  Maine,  xvii.  208. 

19.  Tenancy  at  Will.  A  permissive  occupation  of  real  estate  without 
rent  reserved  or  paid,  and  without  any  time  agreed  upon  to  limit  the 
occupation,  is  a  tenancy  at  will.  Johnson  v.  Johnson,  R.  I.  xiv.  536  ;  18 
R.  I.  467. 

20.  Agreement  for  a  Lease  —  Constmction.     Whether  an  instrument  II.  Lease, 
is  8  lease  or  an  agreement  for  a  lease  is  to  be  determined  by  the  iiiten- 

tioD  of  the  parties,  to  be  gathered  from  the  language  used,  and  from  the 
drcamstanoes  attending  the  transaction.  Johnson  v.  iu.  Co.  Conn.  viiL 
457  ;  46  Conn.  92. 

21.  Hid.  —  Proviso.  A  proviso  in  an  agreement  in  compliance  with 
which  a  lease  is  granted  will  be  inserted  in  the  lease,  in  effect,  and  gov- 
ern  it.     Salaman  v.  Glover,  Eq.  Cas.  i.  53 ;  L.  R.  20  Eq.  Cas.  444. 

22.  Condition  not  to  Assign  or  Release  —  Breach.  A  condition  in  a 
lease  not  to  assign  or  release  is  not  broken  by  allowing  another  to  occupy 
a  room  in  the  building  for  a  short  time.  Leduke  t.  Bamett,  Mich.  xiiL 
50;  47  Mich.  158. 

28.  Contract —  Tenancy — Receipt  of  Rent.  The  receipt  of  rent  is 
not  conclusive  of  the  creation  or  ratification  of  a  tenancy ;  it  is  evidence 
only,  and  it  may  be  sufficient  evidence  thereof.  Smith  ▼.  Widkike,  Ct. 
of  Appeal,  V.  95  ;  26  Week.  Rep.  No.  4. 

24.  Compensation  for  Improvements  —  Lease.  A  tenant  cannot  have 
compensation  for  improvements  where  the  lease  has  no  provision  therefor. 
Dunn  V.  Bagley,  N.  C.  xvii.  279. 

25.  Implied  Covenants  in  Lease.  The  words  **  demise  or  let,"  or  their 
equivalent,  in  a  lease,  imply  only  a  covenant  for  title  and  for  quiet  enjoy- 
ment.     Wilkinson  v.  Clausen,  Minn.  ziii.  757  ;  29  Minn.  91. 

26.  Words  of  Defeasance.  Where  a  term  is  demised  in  clear  and 
apt  words,  it  can  only  be  defeated  by  words  as  strong  and  express  as 
those  by  which  it  is  created.  Vanatta  v.  Bremer,  N.  J.  x.  702  ;  5  Stew. 
<68. 

37.  EmWemmtt  —  Second  Crop  of  Winter  Oats.    A  seocHid  crop  of 
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winter  oats,  obtained  by  ploughing  in  tbe  stabble  of  the  first,  does  not  come 
within  the  rule  which  entitles  the  tenant  to  one  crop  of  that  species  which 
ordinarily  repays  the  labor  by  which  it  is  produced  within  the  year  in 
which  the  labor  is  bestowed.  Hendixson  v.  CardweU,  Tenu.  iL  77 ;  9 
Heisk.  389. 

28.  Ibid.  —  Tenancy  wrongfully  terminated  hy  Landlord.  A  tenancy 
from  year  to  year,  being  wrongfully  terminated  by  the  landlord,  tbe  right 
of  emblements  continues  only  until  the  end  of  the  year  during  which  the 
tenancy  was  terminated.     Ibid. 

29.  Entry  and  Rent  paid.  The  entry  upon  and  payment  of  rent  of 
premises  demised  by  a  lease  signed  by  the  landlord  only  will  bind  the 
lessee  to  the  full  term  and  for  the  rent  declared.  Providence  Christian 
Union  v.  UlioU,  R.  I.  xi.  139  ;  13  R.  I.  74. 

30.  Habendum  —  Redendum  —  Counterpart.  Where  there  is  a  dis- 
crepancy between  the  habendum  and  redendum  clauses  of  a  lease,  and 
between  the  habendum  of  the  lease  and  that  of  the  counterpart,  tbe 
habendum  prevails  over  the  redendum,  and  the  lease  over  the  counterpart. 
BurehM  v.  Clark,  ii.  C.  P.  Div.  606;  1  C.  P.  Div.  602-609. 

31.  Holding  over — Action  in  Damage*  against  Landlord.  A  tenant 
who  holds  over  after  the  expiration  of  his  term,  against  the  wish  of  his 
landlord,  cannot  maintain  an  action  in  damages  against  the  landlord  for 
acts  of  the  latter  contrary  to  the  provisions  of  the  expired  lease,     hees 

.  V.  Williams,  Mich.  xv.  469. 

32.  Ibid.  —  Confession  of  Judgment  as  Security.  A  confession  of  judg- 
ment in  a  lease  as  security  will  not  extend  the  judgment  to  cover  rent 
beyond  the  term  of  the  lease.  Smith  v,  Pringle,  Fenn.  xiv.  584 ;  100 
Penn.  St.  275. 

33.  Injury  —  Action  —  Case — Covenant.  Where  the  injury  to  leased 
premises  is  permanent,  the  lessor  or  reversioner  may  sue  in  covenant  or 
on  the  case,  pending  the  lease.     Jtfous  v.  Old  Dominion  iron  and  Nail 

Works  Co.  Va.  xii.  263 ;  75  Va.  95. 

34.  Ibid.  —  Alterations  —  Business,  Where  the  lease  empowered  the 
tenant  to  make  alterations  provided  he  did  not  injure  the  premises,  in  a 
suit  for  damages  for  such  injury,  it  is  for  the  jury  to  determine  whether 
he  exceeded  his  power,  in  view  of  the  business  for  which  he  used  the 
promises.     Agate  v.  Morrison,  N.  Y.  xi.  647. 

35.  Covenant  for  New  Lease  —  Certainty  of  Terms.  A  covenant  con- 
tained in  a  lease  to  re-rent  the  premises  to  the  lessee  after  the  expiration 
of  hb  term,  without  mentioning  the  amount  for  whicli  they  are  then  to 
be  let,  is  void  for  uncertainty.  Dekuhmute  v.  Thomas,  Md.  iii.  212  ;  45 
Md.140. 

36.  Ibid.  —  Neglect  to  Renew  —  Action.  In  suits  for  specific  execu- 
tion of  a  covenant  of  renewal  in  a  lease,  a  distinction  must  be  taken  be- 
tween the  case  of  mere  neglect  to  renew  within  the  time  designated  by 
the  lease,  which  will  not  exclude  the  party  from  the  right  to  a  renewal, 
and  the  case  of  wilful  neglect  or  refusal  to  renew,  after  which  a  court 
of  equity  will  not  interpose.  Prestman's  Adm'r  v.  Silljacks,  Md.  xiv. 
331. 

37.  Ibid  —  Election  —  Terms.  Where  a  lessor  agrees  with  a  lessee 
that  at  the  expiration  of  the  subsisting  lease  "  be  shall  have  the  refusal 
of  the  premises  for  another  year,"  the  lessor  is  bound  to  renew  the  lease, 
upon  the  election  of  the  tenant,  upon  the  same  terms,  conditions,  and 
rent.     McAdoo  v.  Galium,  N.  C.  xiv.  791 ;  86  N.  C.  419. 

38.  Ibid.  —  Renewal  on  Condition  —  Rights  of  Grantee.  A  covenant 
in  a  lease  for  renewal,  "  nnless  the  party  of  the  first  part  (lessor)  wishes 
the  piece  of  land  for  building  purposes,"  will  be  construed  as  a  condition 
in  favor  of  the  grantee  of  the  reversion  from  the  lessor.  Leppla  v. 
Mackey,  Minn.  xvi.  560.  CaUaghan  v.  Hawkes,  Mass.  iiu  20 ;  121  Mass. 
298. 
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89.  Orcd  Agreement  to  lease  -—  Verbal  Lease  not  to  he  given.  An  oral 
agreemeDt  to  make  a  written  lease  of  premises,  it  being  understood  be- 
tween the  parties  that  a  verbal  lease  will  not  be  ^ven,  cannot  operate 
as  a  lease  in  prcuenti.     Potter  v.  Mercer,  CaL  ix.  76. 

40.  Parent  and  Child — Bare  Possession  —  Liability.  A  child  is  not 
liable  upon  the  covenants  of  his  father ;  nor  is  the  bare  possession  of 
premises  affected  by  covenants  sufficient  to  cast  any  liability  upon  him  as 
possessor.     Camp  v.  Scott,  Conn,  x,  728  ;  47  Conn.  366. 

41.  Restrictive  Covenant.  Where  a  lessor  covenants  for  himself  only 
that  he  will  not  let  any  other  of  his  houses  on  the  same  street  for  the 
like  business,  and  lets  to  another  a  house,  and  he,  the  lessee,  assigns  his 
lease  to  one  who  does  open  the  house  for  the  like  business,  there  is  no 
violation  of  the  covenant  by  the  lessor.  Kemp  v.  Bird,  Ct.  of  Appeal, 
iv.  315;  25  Week.  Rep.  No.  41. 

42.  Removing  Improvements  —  Condition  —  Payment  of  Rent.  A 
tenant  may  remove  improvements  under  a  provision  of  a  lease,  though 
he  was  thirteen  days  in  arrear  for  rent  payable  in  advance,  notwithstand- 
ing a  condition  that  the  removal  was  to  be  allowed  if  the  lease  was  fully 
complied  with.     Etiabrook  v.  Martin,  Neb.  vii.  786. 

43.  Reentry  —  Condition — Breach.  To  create  a  good  condition  upon 
which  a  term  granted  by  a  lease  shall  terminate,  before  it  expires  by 
lapse  of  time,  a  right  to  reenter,  on  breach,  must  be  expressly  reserved. 

Vanatta  v.  Bretoer,  N.  J.  x.  702 ;  5  Stew.  268. 

44.  Sublessee  —  Lease.  A  sublessee  is  bound  by  all  the  terms  of 
the  original  lease.  Tekg.  Co.  v.  R.  R.  Co.  S.  C.  U.  S.  L  373  ;  91  U.  S. 
283. 

45.  Ibid.  —  Rent.  When  A.  assigns  to  B.  a  lease  of  property  for  the 
remainder  of  his  own  time,  bat  at  a  higher  rental  to  be  paid  at  different 
times  from  his  own,  B.  takes  as  sublessee  and  not  as  assignee.  Jhmlap 
V.  BuOard,  Mass.  iL  774;  131  Mass.  161. 

46.  Ibid.  —  Assignee.  If  the  smallest  reversionary  interest  is  re- 
tained by  the  assignor  the  tenant  takes  as  sublessee  and  not  as  assignee. 
Ibid. 

47.  Taxes  —  Assignee.  An  assignee  of  a  lessee  is  not  liable  to  him 
for  taxes  under  a  covenant  in  the  lease  after  he  had  also  assigned  the 
lease  and  delivered  possession  to  another.  Mason  v.  Smith,  Mass.  xiii. 
110. 

48.  Term  —  Parol  Evidence.  Parol  evidence  is  not  admissible  to 
show  the  duration  of  a  written  lease.  Wallace  v.  Wallace,  Iowa,  zviL 
710. 

49.  Jbid.  —  Error  of  Computation.  There  is  no  ambiguity  in  the 
term  where  the  difference  arises  out  of  a  mere  error  in  compatatioo. 
Nindell  v.  Bank,  Neb.  xiv.  727  ;  13  Neb.  245. 

50.  Ibid. —  Term  Certain —  Tenancy  less  than  a  Tear.  Where  the 
term  is  certain,  it  determines  without  notice  in  weekly  and  monthly  rout- 
ings.    Slejffens  v.  Earl,  N.  J.  vi.  402  ;  1 1  Vroom,  128. 

51.  Ibid. —  Term  Uncertain  —  No  Rent  reserved —  Payments  —  Im- 
plication. Where  the  term  is  uncertain,  and  no  annual  rent  reserved, 
and  rent  is  paid  at  intervals  of  a  week  or  a  month,  the  implication  is  that 
the  renting  is  a  monthly  or  weekly  one.     Ibid. 

52.  Ibid.  —  Usage  as  to  Day  of  Removal  and  Entry.  A  usage  in  cities 
for  the  outgoing  tenant  to  remove  and  the  incoming  tenant  to  enter  on 
the  same  day,  such  day  corresponding  with  the  first  day  of  the  several 
terms,  will  be  upheld.     3id. 

53.  Termination  —  Fire  —  Room  only  leaded.  Where  an  apartment, 
only,  in  a  building  is  leased,  the  destruction  of  it  by  fire  terminates  the 
lease.     Harrington  v.  Watson,  Oregon,  ivii.  184. 

54.  Validity  —  Proof.    A  lease  void  on  grounds  of  public  policy  will 
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III.  Cropping 
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IV.  U«e  and 
Occupation. 


V.  Rent. 


not  be  enforced.    Either  party  may  sbow  its  inraliditj.    Dyer  t.  Ourli*, 
Maine,  xii.  332. 

55.  Apportionment  —  Death  of  Tenant  for  Life.  Upon  a  lease  bj  a 
tenant  for  life  the  rent  should  be  apportioned  between  the  personal  rep- 
resentatiTe  of  the  life  tenant  and  the  remainder  man.  Redmtm  v.  Bed- 
ford, Ky.  xiii.  833 ;  80  Ky.  13.     Borie  v.  Orissman,  Penn.  iii.  88 ;  82 

Peon.  St.  125. 

56.  Pouession  of  Land.  Under  an  arrangement  for  raising  a  single 
crop  on  shares,  the  possession  of  the  premises  is  held  by  the  owner  of 
the  land,  either  alone  or  in  common  with  the  party  who  sowed  the  seed. 

Welb  V.  HoUenbeck,  Mich.  vii.  271 ;  37  Mich. 

57.  Refittal  to  Deliver  Landlord's  Portion  — Receiver.  A  receiver 
will  be  appointed  to  take  into  possession,  and  diTide  the  cro'ps  ander  a 
cropping  lease,  where  the  tenant  has  refused  to  deliver  the  landlord's 
share.     Schmidt  t.  Canlitu,  Minn.  zvL  497. 

58.  Sale  of  Land.  Growing  crops  planted  by  a  tenant  under  the 
owner,  the  circumstances  being  snch  that  he  had  a  right  to  believe  he 
<ioald  reap  them,  will  not  pass  by  the  owner's  conveyance  of  the  land. 
Heeht  v.  Detiman,  Iowa,  xiii.  428 ;  67  Iowa,  679. 

58.  Term—  Tenant  for  Life  —  Learing  Land  on  Shares.  Where  a 
tenant  for  life  rents  land,  on  shares,  without  stating  the  time  for  which 
it  is  rented,  and  dies  before  the  crop  matures,  the  term  runs  until  the 
crop  is  harvested.     Redman  v.  Bedford,  Ky.  xiii.  833;  80  Ky.  18. 

60.  Contract.  The  action  for  use  and  occupation  is  based  on  some 
oontract  relation  of  landlord  and  tenant,  express  or  implied.  R.  R.  Oo. 
V.  Harlow,  Mich.  vi.  780;  87  Mich.  564.  Moore  v.  Harvey,  Vt.  vi  604; 
50  Vt.  297.     Central  MOt  Co.  v.  Hart,  Mass.  v.  722;  124  Mass.  128. 

61.  Jbid.  —  Implied  Tenancy — Otanership — Occupation  permitted. 
In  general,  the  law  will  imply  a  tenancy  where  there  is  ownership  of 
land  on  the  one  hand  and  occupation  by  permission  on  the  other.  Hanks 
V;  Price,  Va.  ix.  61 ;  82  Gratt.  107.  Cobb  v.  Kidd,  U.  S.  C.  C.  xii. 
769 :  18  Blatch.  560. 

62.  Administrator  not  in  Possession.  Where  the  rent  is  not  needed 
ih  the  settlement  of  the  estate,  the  admini>trator  cannot  maintain  an 
action  for  use  and  occupation.  Filbey  v.  Carrier,  Wis.  vii.  735 ;  46  Wis. 
469. 

63.  Lease  for  Illegal  Purposes  by  Agent  —  Disaffirmance.  A  princi- 
pal may  disaffirm  a  lease  of  his  premises  for  an  illegal  purpose,  made 
without  his  knowledge,  and  recover  as  for  use  and  occupation.  Stanley 
V.  Chamberlain,  N.  J.  v.  809  ;  10  Vroom,  563. 

64.  Rid.  —  ImptiHng  Knowledge  to  Principal.  The  knowledge  of  an 
«gent  in  leasing  premises  for  an  illegal  purpose  cannot  be  imputed  to  his 
principal ;  there  must  be  actual  knowledge.     Ibid. 

65.  Tenant  by  Sufferance  —  TVetpass.  A  tenant  holding  over  by  suf- 
ferance is  liaUe  for  rent  accruing  after  the  termination  of  his  lease  to 
the  time  when  his  landlord  elects  to  treat  him  as  a  trespasser.  Busk  r. 
Oil  Refining  Oo.  Penn.  v.  443  ;  5  W.  N.  C.  148. 

66.  Abandonment  —  Another  Tenant.  If  the  relation  of  landlord  an4 
'  tenant  has  not  ended  by  contract,  the  landlord  is  not  bnund  to  rent  to 

another  during  the  term  for  the  relief  of  the  tenant.     Milling  v.  Becker, 
Penn.  xl.  517.     See  Alien  v.  Snunders,  Neb.  v.  438  ;  6  Neb.  436. 

67.  Action  by  Principal.  An  undiscovered  principal  can  sue  for  the 
rent.     Bryant  v.  Wells,  N.  H.  i.  244 ;  66  N.  H.  152. 

68.  Action  in  Name  of  Agent.  Where  the  lessor  of  property  is  de- 
scribed in  the  lease  as  agent  of  another,  an  action  for  non-payment  of 
rent  H  properly  brought  in  the  lessor's  name,  as  agent.  Fire  Extingtdtk- 
ing  Co.  v.  Brainard,  Penn.  ii.  152. 

69.  Recovery  from  Lessee  after  Assignment,  and  after  aeeepling  Sent 
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jftofM  AuigMa.  A  lessor  may  mabUm  «n  action  lor  rent  again*!  tw 
lessee  on  an  express  covenant  to  pay  rent  during  the  term  contained  in 
a  lease  for  niiiety>niue  years  and  renewable  forever,  although  die  rent 
accrued  after  the  lessee  bad  assigned  all  his  interest  in  the  leasehold  es- 
tate, and  after  the  lessor  had  acoepted  rent  from  the  assignee  of  the  term. 
Taylor  y.  De  Btu,  Ohio,  vi.  500.  Marmotty  Lodge  y.  White,  Ohio,  vi. 
376 ;  30  Ohio  St.  569.    See  Carver  v.  Palmer,  Mich.  L  297. 

70.  Damaget  —  Set-  Off.  Damage  arising  from  a  loss  of  business,  de- 
predaUou  of  goods,  etc.,  consequent  upon  a  failure  to  deliver  possession 
of  a  portion  of  demised  premises,  cannot  be  set  oS  in  an  action  for  the 
rent  of  the  premises  actually  occupied  by  the  defendant.  AUegaert  v. 
Smart,  Penn,  xi.  783. 

71.  JUd. —  Tresptut.  Damages  for  trespass  cannot  be  recouped  in  an 
action  for  rent.    BartleU  v.  FarritiffioH,  Mass.  L  602 ;  120  Mass.  284. 

72.  Jbid.  —  Sewer  —  Bepreterttatioru.  Bent  will  be  due  though  the 
goods  of  the  tenant  were  damaged  by  an  overflow  of  the  sewer  from 
extraordinary  raina,  notwithstandlug  the  statement  of  the  landlord  that 
the  stores  then  building  were  suitable  for  the  tenant's  business,  and  had 
aa  excellent  sewer.     WHHhio*  v.  (Xatisen,  Minn.  xiii.  757 ;  29  Minn.  91. 

73.  Eviction'— Smt  due  —  In  Advance.  The  eviction,  to  have  the 
effect  of  suspending  the  rent,  must  be  effected  before  the  rent  becomes 
dne.     Hunter  v.  ReUey,  N.  J.  xiii.  563 ;  14  Vroom. 

74.  Future  Action  —  Bip".  A  recovery  of  judgment  for  monthly  rent 
due  is  not  a  bar  to  a  future  action  and  judgment  for  rent  falling  due 
thereafter,  upon  a  lease  which  provides  for  the  payment  of  a  certain 
ggtonthly  rent.     Allen  v.  Sawndert,  Neb.  v.  438  ;  6  Neb.  436. 

75.  Grant  of  Revertion  after  Leate  for  Tean.  The  grant  of  the  re- 
version of  an  estate  expectant  on  the  determination  of  a  lease  for  year* 
IMsses  to  the  grantee  the  rents  reserved  in  the  lease  as  iuoideot  to  the 
jeversion.    King  v.  R.  R.  Co.  Conn.  vi.  773 ;  46  Conn.  226. 

76.  Mid.  —  Mortgagor  and  Mortgagee  —  Rent  tn  Arrear.  Where  the 
grant  of  the  reversion  is  by  way  of  mortgage,  the  mortgagee,  though  en- 
titled to  the  rents  as  incident  to  the  reversion,  may  take  them  or  not  at 
bis  election.     Ibid. 

77.  Balding  over.  Upon  a  holding  over  under  a  written  lease,  the  law 
implies  a  promise  to  pay  the  amount  of  rent  stipulated  in  the  lease. 
JU  Blanc  V.  Crawford,  Cal.  xiv.  76. 

78.  Parol  Leeue  —  Enjoyment.  As  in  other  cases  of  parol  leases,  a 
person  having  enjoyed  the  premises,  his  promise  to  pay  the  stipulated 
T«nt.  if  by  parol,  was  not  void  hy  Uie  statute  of  frauds.  Ea$Aam  v. 
Jnderton,  Mass.  i.  538;  119  Mass.  526. 

79.  Par<d  Promise  lo  take  Lett  Rent.  The  landlord  may  recover  tbe 
rent  stipulated  in  the  lease,  though  he  has.  verbally,  agreed  to  take  a  leaa 
sum.      Wharton  v.  Anderson,  Minn.  xii.  752  ;  28  Minn.  301. 

80.  Parol  Agreement  to  Vary  Time  of  Payment.  The  payment  of 
lent  in  advance  may  be  changed  by  parol  to  the  end  of  the  month. 
People  V.  Howlett,  N.  Y.  viU.  243 ;  76  N.  Y.  574. 

81.  Privity  of  Eatate  —  Auignee  of  Term.  The  liability  for  rent  of 
an  assignee  of  a  term  springs  not  from  the  contract  relation  of  his  aA- 
•ignor  with  the  lessor,  but  from  the  privity  of  estate  arising  out  of  the 
possession  or  beneficial  enjoyment  of  the  land,  or  the  right  to  such  pot- 
session  or  enjoyment.     Morgan  v.  Tard,  Penn.  xiv.  757. 

82.  Proportionate  Recovery  —  Lecue  of  Several  Properties  —  Failwre 
ta  deliver  Possession  of  a  Portion  —  Occupation.  Where  a  lease  is 
made  of  several  properties,  and  a  gross  rent  is  reserved,  the  contract  is 
«n  entire  one,  and  if  the  lessor  fail  to  deliver  possession  of  one  of  the 
demised  properties,  the  lessee  may  rescind,  but  if  he  elect  sot  to  rescind 
im  totOf  and  enter  upon  the  rest  of  the  demised  premises,  be  is  liable  for 


Digitized  byLjOOQlC 


550  LANDLORD  AND  TENANT. 

rent,  bearing  the  same  proportion  to  the  entire  rent  reserved  as  the  ralofl 
of  the  premises  occapied  bear  to  the  premises  demised.  Attegaeri  t. 
Smart,  Penn.  xi.  783. 

83.  ReUate  —  Fire.  The  destructioD  of  the  leased  premises  by  fire 
does  not  release  the  tenant  from  the  payment  of  rent  Barris  y.  JSaect- 
man,  Iowa,  xvii.  SS4. 

84.  Ibid.  —  Machinery  and  Steam  Power  to  he  twppUed.  On  a  lease 
which  included  the  supplying  of  roachinery  and  steam  power,  the  whole 
i-ent  most  be  paid,  if  the  building  has  been  destroyed  by  fire,  when  the 
sum  is  not  divided ;  the  non-supply  of  machinery  and  power  will  not 
affect  this  liability.  Afarihall  v.  Sehofield,  Ct.  of  Appeal,  zt.  882 ;  47 
L.  T.  R.  N.  S.  406. 

85.  Sheriff* t  Sale  —  Distress  —  Claim,  Where  the  sheriff  has  levied 
npon  and  sold  property  of  the  tenant  used  in  farming,  and  the  landlord 
has  not  made  a  distress,  nor  notified  the  sheriff  of  a  clum  for  rent,  he 
cannot  claim  any  part  of  the  proceeds  of  the  sheriff's  sale  of  sach  prop- 
erty.    Brown  v.  Jaeqtteth,  Penn.  x.  318;  94  Penn.  St.  113. 

86.  Tenant  leaving  and  Landlord  entering.  Rent  may  be  recovered 
though  the  tenant  had  left  the  premises,  and  the  landlord  had  entered 
npon  and  used  them  before  the  end  of  the  time  sned  for.  Fire  £xtitt- 
guithing  Co.  y.  Brainard,  Penn.  ii.  152. 

87.  What  Time  of  Day  due.  Rent  is  not  dne  and  payable  nntil  mid- 
night of  the  day  of  payment.  Ordwag  v.  Remington,  R.  I.  vii.  793; 
12  R.  I.  319. 

TI.  Bepain.  88.  Covenamt  to  Repair  —  "  Damages  bg  the  Elements  excepted "  — 

F^re.  Where  a  lease  contains  a  covenant  to  repair,  *' damages  by  the 
elements  excepted,"  a  destrnctimi  of  the  premises  l^  fire  is  within  the 
exception.      Van  Warmer  v.  Crane,  Mich.  xvi.  627. 

89.  Damages — FavHg  Roof — Tenant  of  Portion.  Damages  cannot 
be  recovered  because  of  a  faulty  roof  known  to  the  landlord,  by  a  tenant 
of  a  portion  of  the  premises.  Krtteger  v.  Farrant,  Minn.  xiv.  660;  29 
Minn.  385. 

90.  Promise,  to  Repair — Liability  for  Workman's  NegKgenee.  A 
gratnitous  promise  to  repair  is  performed  by  the  employment  of  a  suit- 
able  person  to  do  the  work ;  the  landlord  will  not  be  liable  for  his  negli- 
gence.    EbHn  T.  MiOej's  Eafrs,  Ky.  x.  46;  78  Ky.  37. 

91.  Ibid.-—,  Consideration.  The  mere  promise  to  repair,  based  on  the 
agreement  of  the  tenant  to  relinquish  his  purpose  to  abandon  the  prem- 
ises before  the  end  of  the  term,  cannot  be  enforced.     Ibid. 

92.  Untenantable  Condition  —  Notice.  It  is  the  duty  of  the  landlord, 
when  he  rents  a  tenement  to  a  tenant  at  full  price,  to  make  it  suitable 
for  the  purpose  for  which  it  is  rented,  unless  the  tenant  knows  as  much 
about  its  condition  as  he  does  ;^nd  he  mast,  upon  notice,  keep  it  in  repair. 
White  V.  Montgomery,  6a.  iv.  232 ;  58  6a.  264. 

93.  Ibid.  —  WilL  The  fact  that  the  estate  is  held  by  a  tmstee  under 
a  will  which  directs  him  to  keep  the  premises  in  repair  cannot  be  taken 
advantage  of  by  the  lessee,  even  though  the  lease  is  expressly  subject  to 
the  provisions  of  the  will.  Wheeler  y.  Crawford,  Penn.  yi  782 ;  6  W. 
N.  C.  No.  13. 

94.  Warranty.  When  by  the  terms  of  a  lease  premises  pass  into  the 
exclusive  possession  of  the  tenant,  there  is  no  implied  warranty  that  they 
are  safe  and  fit  for  habitation.  Looney  v.  McLean,  Mass.  x.  246 ;  129 
Mass.  S3. 

VII.  N«gU-  95.  Action  against  Lessor  and  Lessee.     An  action  against  a  lessor  and 

B^°*'  lessee  by  a  stranger  for  an  injury  to  him  by  reason  of  the  failnre  of  (he 

lessor  to  keep  his  property  in  repair  is  demurrable.     Burdiek  v.  Chea- 

die,  Ohio,  ii.  219 ;  26  Ohio  St.  393. 

96.  Different  TenanU  —  Ball- Ways  —  Defects.    When  portions  of  a 
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VIII.  Attorn- 
ment. 


bonding  are  let  to  different  tenants,  and  the  landlord  retains  control  over 
the  general  passage-ways  and  stairs,  he  is  liable  to  tenants  for  injnries 
resulting  from  the  negligent  condition  known  to  him  and  not  commaiii- 
cated  to  the  tenant     Looney  t.  McLean,  Mass.  x.  246 ;  129  Mass.  83. 

97.  Svb-Ttnant  —  Injury.  A  landlord  is  not  liable  to  a  snb-tenant  for 
injuries  received  in  consequence  of  the  premises  not  being  in  repair. 
Peterson  v.  Smart,  Mo.  ix.  446  ;  70  Mo.  34. 

98.  Conttructice  Outter.  To  justify  an  attornment  it  is  not  necessary 
that  there  shoald  be  an  actual  eviction  of  the  tenant  under  legal  pro- 
cess ;  a  constructive  ouster  is  snliicient.  Camp  v.  Scott,  Conn.  x.  728 ; 
47  Conn.  366. 

99.  Paramount  Tiik  —  Right  of  Entry.  To  make  an  attornment 
legal,  it  should  appear  that  the  person  to  whom  the  possession  is  yielded 
has  title  paramount,  coupled  with  a  present  right  of  entry,  and  there  must 
be  an  actual  entry.     Ibid. 

100.  Tenanfs  A$tent  to  Sale.  Where  by  the  terms  of  sale  the  vendee 
required  possession  at  the  end  of  the  term,  upon  the  tenant  consenting 
thereto,  there  is  an  attornment.  Thompson  v.  Chapman,  Ga.  ii.  460  ;  57 
Gft.16. 

101.  Per  Mina*.    An  eviction  per  minas  is  a  sufficient  justification   IX.  Evictioii. 
for  non-payment  of  rent.     Doran  v.  Chase,  Penn.  iL  195;  2  W.  N.  C. 

609. 

102.  Ibid.  —  Right  to  Sub-Let.  Where  a  landlord  threatened  the 
tenant  to  prosecute  him  in  case  the  latter  should  sub-let  a  hall,  which 
the  tenant  under  the  lease  had  a  right  to  do,  there  was  sufficient  evidence 
of  eviction  per  minas  upon  which  to  sustain  a  verdict  for  the  lessee  in 
an  action  for  rent     Ibid. 

103.  Partial  Deprivation.  Eviction  from  the  whole  or  a  part  of  the 
demised  premises  causes  a  suspension  of  the  entire  rent.  Hunter  v.  Bei- 
ley,  N.  J.  xiii.  563 ;  1 4  Vroom.  Skaggs  v.  Emerson,  Cal.  i.  482 ;  50 
Cal.  S.     Bartlett  v.  Farrington,  Mass.  i.  602 ;  120  Mass.  284. 

104.  Physical  Ouster — Enjoyment.  Any  interference  with  the  ten- 
ant's beneficial  enjoyment  of  the  premises  will  amount  to  an  eviction. 
Homeler  v.  Fhming,  Penn.  ix.  23  ;  91  Penn.  St  822. 

105.  Ibid,  —  Jwigmeni.  A  judgment  of  eviction  against  the  grantor 
by  one  claiming  title  is  a  sufficient  ouster.  &.  Romes  v.  New  Orleans, 
La.  xvi.  77.  •        , 

106.  Making  Repairs.  The  making  of  necessary  repairs  is  not  an 
eviction.  Murrell  v.  Jackson,  La.  xiii.  429  ;  33  La.  An.  13.  Maberry 
V.  Dudley,  Penn.  xiii.  412 ;  11  W.  N.  C.  No.  18.  BuOer  v.  Kidder,  N. 
Y.  xiii.  816;  87N.  T.  98. 

107.  Tax  Sale.  Whether  a  tax  sale  amounts  to  an  eviction,  qwere. 
SkeU  V.  Walker,  Iowa,  x.  680 ;  54  Iowa,  386. 

108.  Unsafe  and  Unfit  Condition  from  Landlord's  Acts  —  Intention. 
A  wrongful  entry  and  acts  rendering  the  premises  unsafe  and  unfit  for 
occupancy  effects  an  eviction.  The  intention  of  the  landlord  will  not  be 
submitted  to  the  jury.     Skally  v.  ShrUe,  Mass.  xiv.  212;  132  Mass.  867. 

109.  AUomment  to  Stranger.  A  tensmt  attorning  to  a  stranger  is  not 
entitled  to  notice  to  quit.  He  becomes  a  mere  trespasser.  Sleinhauser 
v.  Rulm,  Mich.  xvi.  80. 

110.  Death  of  Tenant.  Notice  by  a  landlord  after  the  tenant's  death 
to  the  party  in  possession  of  the  premises  is  equivalent,  where  administra- 
Uon  has  not  been  taken  out,  to  notice  to  the  deceased  tenant's  personal 
representatives.     Sweeny  y.  Sweeny,  "Exch.  ilL  115;  L  R.  10  Ck>m.  Law. 

111.  "Legal  Notice"  —  First  Term.  In  a  lease  for  one  year,  and 
then  from  year  to  year,  until  legal  notice  to  quit,  the  words  "  legal  no- 
tice "  do  not  apply  to  the  first  year.  McNamee  v.  Oresson,  Penn.  iii. 
601 ;  8  W.  N.  C.  450. 
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112.  Ohn<m$  MitUiie.  An  obvious  mistake  in  some  part  of  the  no- 
tice to  quit,  such  as  a  misnomer,  will  not  invalidate  it,  if  the  notice  ia 
otherwise  sufficiently  clear.  Cook  v.  Cre$$weU,  Md.  ii.  348 ;  44  Md. 
581. 

113.  Recovery  of  Portion  hf  Vendee — Statute.  Where  the  landlord 
could  recover  possession  bj  reason  of  a  sufficient  notice  to  quit,  his  ven- 
dee of  a  portion  of  the  premises  may  have  possession  under  the  statute. 
De  Cowtey  y.  Trmt  and  Deposit  Co.  Fenn.  ii.  697  ;  81  Penn.  St.  217. 

114.  Beaton  given.  Where  a  tenant  holds  from  month  to  month, 
thirty  days'  notice  to  quit  will  terminate  the  tenancy,  and  this  effect  will 
not  be  avoided  if  any  wrong  reason  for  the  notice  to  quit  be  given. 
Creighton  v.  Sanders,  111.  viii.  650 ;  89  111.  543. 

115.  Term  —  Monthly  or  Weekly  Tenancy.  A  month's  or  a  week's 
notice  to  quit  is  sufficient  to  determine  fi,  monthly  or  weekly  renting. 
Steffent  v.  £arl,  N.  J.  vi.  402  ;  11  Vroom,  128. 

116.  Jbi(L  —  Tenancy  lest  than  a  Tear.  A  notice  requiring  the  tenant 
to  quit  on  a  day  corresponding  with  the  day  of  letting  is  sufficient  in 
weekly  and  monthly  tenancies.     Ibid. 

117.  Ibid.  —  Uncertain  Tenancy.  In  all  uncertain  tenancies  a  reason- 
able notice  to  quit  must  lie  given,  and  this  is  fixed  in  New  Jersey  by  stat- 
ute at  three  months.     Ibid. 

118.  7\me  for  Compliance.  A  notice  served  in  time,  requiring  the 
tenant  to  quit  on  the  last  day,  when  the  month  terminated  (he  having  the 
whole  of  that  day  to  comply  with  it),  was  a  sufficient  notice.  PetKk  v. 
Biggt^  Minn.  zviL  754. 

XI.  Dntnss.  I19>  Contract.     To  entitle  a  landlord  to  distrain  for  non-payment  of 

rent,  it  must  be  due  under  a  demise,  and  for  a  rent  fixed  and  certain,  or 
capable  of  being  reduced  to  a  certainty  by  either  party.  Melick  v.  Bene- 
diet,  N.  J.  xiu.  871 ;  14  Vroom,  424. 

120.  Manner  of  making.  If  the  landlord  gives  notice  of  his  claim 
for  rent  and  declares  that  the  goods  shall  not  leave  the  premises  until  the 
rent  is  paid,  it  is  a  sufiicient  seizure  in  law.  Furbuth  v.  Chapptdl,  Fenn. 
xvii.  726. 

121.  Bill  of  Sale  at  Security.  Where  a  lease  contains  a  bill  of  sale 
to  the  landlord  of  the  goods  on  the  premises,  and  be  afterwards  distrains 
the  said  goods,  be  is  bound  to  treat  them  in  all  respects  as  though  the 
tenant  were  the  owner.     Masonic  Ball  Atto.  v.  Jonet,  Penn.  xv.  661. 

122.  Chattel  Mortgagee.  The  lien  of  the  landlord  will  be  subordi- 
nated to  that  of  a  mortgagee  of  the  furniture,  where  he  has  accepted  as 
bis  tenant  one  whom  his  lessee  has  pat  in  without  his  assent  Richmord 
V.  Buetbury,  Va.  iii.  115  ;  27  Gratt.  210. 

123.  Conditional  Sale.  Property  in  the  ptossession  of  a  tenant  upon 
a  conditional  sale  is  not  liable  in  distress  for  rent.  Bean  v.  £^e,  Adm'x, 
N.  y.  xii.  472 :  84  N.  Y.  510. 

124.  Cropping  Lease  —  Partnership  Agreement,  The  right  of  dis- 
tress exists  under  a  partnership  agreement  to  produce  a  crop.  Broicn  v. 
JacifuetU,  Penn.  x.  318;  94  Penn.  St.  113. 

125.  Demand —  Term  specified.  In  demanding  rent  the  term  is  speci- 
fied when  it  is  stated  that  it  is  for  the  preceding  month  as  due  on  a  cer- 
tein  date.  Newman  v.  Bird,  Cal.  xiiL  680.  Furbuth  v.  Chappell,  Penn. 
xvii.  726. 

126.  Exeetsive  Distress  —  Damages.  Where  an  excessive  distress  has 
beeu  made,  the  measure  of  damages  is,  in  the  absence  of  circumstances 
of  aggravation,  the  fair  value  of  the  goods  illegally  sold  at  the  time  and 
place  of  distraint,  with  what  it  would  cost  to  replace  them,  and  an  allow- 
ance for  the  necessary  time  consumed  in  replacing  them,  and  the  actual 
loss  directly  accruing  to  the  tenant's  business.  Masonic  Hall  Asso.  v. 
Jones,  Penn.  xv.  661. 
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127.  Exemption  —  Leased  Mvtieal  Instiument  -—  Notice  —  Statute. 
The  notice  required  by  the  Act  of  May  13,  1876,  entitled  "An  act  to 
wempt  pianos,  melodeons,  and  organs,  leased  or  hired,  from  levy  or  sale 
on  execution  distress  for  rent,"  must  be  given  to  the  landlord  when  the 
leased  instrument  is  put  upon  the  demised  premises,  or,  at  latest,  before 
the  landlord's  right  to  distrain  baa  accrued.  McGtary  v.  Miller,  Peun. 
vii.  27  ;  6  W.  N.  C.  No.  16. 

128.  Mcpiration  of  Leate.  A  distress  may  be  made  after  the  expira- 
tion of  the  lease,  provided  it  is  made  during  the  continuance  of  the  les- 
sor's title  or  interest  Whiting  v.  Lake,  Fenn.  viii.  729 ;  91  Fenn.  St. 
849. 

129.  Fixtures.  Fixtures  slightly  attached  may  be  distrained.  Fwr- 
ituih  T.  CliappeU,  Fenn.  xvii.  726. 

130.  Ibid,  —  Spinning  Atuie.  A  spinning  mule  of  great  size  fastened 
to  the  floor  of  a  mill  by  wooden  screws  is  distrainable.     Jbid. 

131.  Gai  Bills.  Where  a  tenant  covenants  to  pay  for  the  gas  con- 
sumed by  him  upon  the  demised  premises  at  a  certain  rate,  the  amount 
of  the  gas  bills  becomes  a  portion  of  the  rent  and  may  be  distrained  for 
by  the  landlord.     Masonic  HaU  Asso.  v.  Jones,  Fenn.  xv.  661. 

132.  Property  of  Married  Woman.  The  sole  and  separate  property  of 
a  married  woman  found  on  the  premises  of  a  tenant  in  arrears  may  be 
seized  by  the  landlord  upon  distraint.  Kennedy  v.  Lange,  Md.  vii.  303  ; 
48  Md. 

133.  Stranger's  Goods  sent  to  be  sold  by  Auction.  Goods  belonging  to 
a  stranger,  sent  to  a  tenant's  premises  to  be  sold  with  the  latter's  goods 
by  an  auctioneer,  are  not  privileged  from  distress  by  the  landlord  for 
rent  owed  by  the  tenant  Lyons  v.  MUott,  Q.  B.  Dir.  L  594 ;  1  Q.  B. 
Div.  210. 

134  Ghods  of  Sub- Tenant.  The  distress  may  be  levied  on  the  goods 
of  an  unrecognized  sub-tenant  who  had  paid  bis  rent,  and  the  landlord  is 
not  bound,  though  requested  by  the  sub-teuant,  to  look  to  the  tenant's 
goods  first,  though  those  are  sufficient  to  satisfy  the  renti  Jimison  v. 
Jieifsiyder,  Fenn.  xil  26 ;  97  Peun.  St  136. 

135.  Building  to  be  Built  and  Valued  —  Machinery.  Under  a  lease 
for  a  term  under  which  the  tenant  was  bound  to  build  and  the  landlord 
to  take  the  building  at  half  its  value  at  the  end  of  term,  or  give  a  long 
renewal,  the  tenant  on  dbpossessiou  for  non-payment  of  rent  has  no 

»olum  for  the  amount  of  this  valuation,  nor  for  machinery  put  in  the 
building.     Finkelmeier  v.  Bates,  M.  Y.  xvi.  150.  ' 

136.  Possession  of  Part  of  Premises  —  Constructive  Possession.  A 
dwelling-house,  occupied  by  a  tenant  is  an  entirety,  and  a  party  cannot 
by  getting  possession  of  a  portion  of  the  house,  claim  constructive  pos- 
session of  the  whole,  so  as  to  exclude  the  tenant  Soule  v.  £rou^A,Mich. 
si.  467. 

137.  Rent-^  Usury —  THaL  In  dispossessory  proceedings  under  the 
landlord  and  tenant  act,  where  the  affidavit  of  the  defendant  shows  that 
there  was  a  usurious  loan  of  money,  and  that  the  defendant  made  a  deed 
of  the  premises  and  received  a  lease  of  the  same  as  a  cover  for  the  usury, 
it  is  error  to  refuse  to  summon  a  jury  and  try  the  issue  so  made.  People 
T.  ffoiolett,  N.  Y.  viii.  243;  76  N.  Y.  574. 

138.  Warrant  —  Description.  In  an  affidavit  made  to  obtain  a  war- 
rant to  dispossess  a  tenant  it  is  sufficient  to  describe  tlie  premises  as  "  a 
house  and  lot  at  East  Foint  in  said  county  and  state,  being  the  place 
where  J.  D.  Thompson  (the  tenant)  now  resides."  Thompson  v.  Chap- 
man, Ga.  iu  460;  57  Ga.  16. 

139.  Assignment  during  the  Term.  Where  the  term  as  indicated  by 
the  lease  is  for  two  years  or  upwards,  no  forfeiture  results  from  an  as- 
signment or  a  subletting  by  the  tenant,  without  the  consent  of  the  land- 
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lord,  at  any  time  during  the  term.     Grizth  y.  Pennington,  Ky.  vi.  332 ; 
14  Bush,  118. 

140.  Covenants — Breach.  A  breach  of  the  covenants  of  a  lease,  ib 
the  absence  of  a  stipulation  to  that  efFect,  does  not  work  a  forfeiture  of 
the  term.      Vanatta  v.  Brewer,  N.  J.  x.  702 ;  6  Stew.  268. 

141.  Non-Payment  of  Rent  —  Due  Demand.  Where  the  landlord  elects 
to  avoid  a  lease  on  the  ground  of  forfeiture  for  non-payment  of  rent,  it 
is  necessary  that  he  shall  demand  the  rent  when  it  b  due,  on  the  prem- 
ises, and  at  a  convenient  time  before  sunset,  and,  upon  neglect  to  pay  the 
rent,  to  reenter,  or  in  some  manner  assert,  the  forfeiture.  Camp  v.  Seott, 
Conn.  X.  728;  47  Conn.  366. 

142.  Ibid.  —  Demand  of  Subsequent  Rent —  Waiver.  The  mere  de- 
mand for  rent  accruing  subsequent  to  the  forfeiture  of  a  lense  by  a  breach 
of  covenants  therein,  with  knowledge  of  the  facts  which  constitute  the 
forfeiture,  is  a  waiver  of  the  forfeiture.     Ibid. 

]  43.  By  State  —  Retciision.  A  lease  made  by  the  commonwealth 
may  be  rescinded  for  breach  of  covenant  where  the  interests  of  the  pub- 
lic demand  it.  Navigation  Co.  v.  Commonwealth,  Ky.  iv.  691 ;  13  Bush, 
435. 

144.  Waiver  —  Alteration*.  A  landlord  who  sees  a  tenant  making  ex- 
penditures in  altering  premises,  in  violation  of  the  lease,  must  make  a 
seasonable  objection,  or  he  will  waive  the  forfeiture.  Malleg  v.  TAal- 
heimer,  Conn.  iv.  64 ;  44  Conn.  41. 

145.  Ibid. — Power  of  Attorney.  Construction  of  power  of  attorney 
as  authorizing  such  a  waiver  by  the  attorney.     Ibid. 

XIV.  Surren-         146.  Acceptance.     Taking  the  key  and  cleaning  the  windows  of  a 
^-  bouse  after  the  tenant  has  left  is  not  conclusive  evidence  of  the  land- 

lord's acceptance  of  a  surrender.     Milling  v.  Becker,  Penn.  xi.  517. 

147.  Rescission  of  Lease  by  Parol —  Statute  of  Frauds.  A  lease  of 
three  years  may  be  rescinded  by  parol  where  the  surrender  is  made  and 
accepted.     Auer  v.  Penn,  Peun.  ix.  763. 

148.  Termination  of  Lease  —  Agreement.  There  must  be  an  agree- 
ment  to  set  the  lease  aside,  or  the  relation  continues.  Milling  v.  Becker, 
Penn.  xi.  517.    Nelson  v.  Thompson,  Minn.  iv.  882  :  23  Mino.  508. 

LEQI8LATUBB. 

1.  Grant  —  Privilege  —  Exclusiteness.    A  legislative  grant  of  a  privi- 
lege to  use  a  public  right  for  private  advantage  will  not  be  deemed  ex-* 
elusive  unless  the  intent  is  dear.     Johnson's  Appeal;  Johnson  v.  Crow, 
Penn.  vi.  471 ;  88  Penn.  St.  346. 

2.  Und.  —  Revocation  —  Consideration.  The  grant  of  a  privilege  by 
legislative  act  is  not  irrevocable  unless  there  is  a  plain  contract  between 
the  state  and  the  grantee,  and  adequate  consideration.     Rid, 

3.  Ibid.  —  Supplemental  Act  making  Privilege  exclusive.  A  grant  of 
a  privilege  is  not  rendered  irrevocable  by  a  supplement  to  the  original 
granting  act,  declaring  the  privilege  exclusive,  there  being  no  new  con- 
sideration for  the  supplemental  act.     Ibid. 

LIBBL. 

1.  Defined.  Any  malicious  publication,  written,  printed,  or  painted, 
v.'hich  by  words  or  signs  tends  to  expose  a  person  to  contempt,  ridicule, 
hatred,  or  degradation  of  character,  is  a  libel.  Barr  v.  Moore,  Penn.  viL 
57  ;  87  Penn.  St.  385.     Negley  v.  Farrow,  Md.  iv.  626. 

2.  Actionable  Words  —  Demurrer.  The  actionable  quality  of  libellous 
words  may  be  tested  by  demurrer.  Gunning  v.  Appleton,  N.  Y.  ix. 
628;  58  How.  Pr.  471. 

3.  Ibid.  — Letter  of  Bank  Offieer  returning  Draft  — "No  Attention 
paid  to  Notices."    A  letter  of  a  bank  officer  stating :  "  We  return  unpaid 
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draft  of  J.  V.  V.  P.  for  $11 ;  he  pays  no  attention  to  notices,"  no  pres- 
entation having  been  made,  is  not  libelloas  per  <«.  Pkau  v.  Gexlfus, 
Wis.  ix.  63. 

4.  Jbid.  —  Inspector  of  Weightt  and  Measures  —  Charge  of  Tamper- 
ing for  Profk.  It  is  libelloas,  per  se,  to  publish  that  an  inspector  of 
measures  and  scales  "  tampered  "  with  these  to  increase  the  fees  of  his 
office.     Eviston  t.  Cramer,  Wis.  ix.  95  ;  47  Wis.  659. 

0.  Ibid. — Merchant  giving  Chattel  Mortgage.  To  say  or  publish  of 
a  merchant  anything  that  imputes  insolvency,  inability  to  pay  debts, 
want  of  integrity,  etc.,  is  slanderous  or  libellous  per  se  ;  but  to  say  or 
publish  that  he  has  given  a  chattel  mortgage  is  not  per  se  slanderous  or 
libellous.  NewMd  v.  Hie  J.  M.  Bradstreet  Sf  Son,  Md.  xii.  176 ;  57  Md. 
38. 

6.  Ibid.  —  Charging  Public  Officer  with  Gross  Ignorance.  Words 
charging  a  public  officer  with  gross  ignorance  and  incapacity  are  action- 
able  per  se.     Spiering  v.  Jndrae,  Wis.  vii.  282  ;  45  Wis.  281. 

7.  IbicL  —  Professional  Charctcter.  Actionable  words  against  a  person 
in  his  profession  must  attack  his  professional  character.  Gunning  y. 
Appleton,  N.  Y.  ix,  628 ;  58  How.  Pr.  471. 

8.  Ibid.  —  Charges  against  Officer  of  Temperance  Organizations.  To 
charge  one  holding  the  position  of  grand  worthy  chief  templar  in  a  tem- 
perance organization  in  this  state,  and  also  that  of  secretary  of  the  State 
Temperance  Alliance,  who  was  constantly  engaged  in  the  duties  connected 
therewith,  that  he  was  "  a  seducer  of  innocent  girls,"  and  instancing  an 
attempt  on  his  part  to  debauch  and  ruin  a  young  school  girl,  who,  at  the 
time,  was  a  member  of  his  own  hoosehold  ;  and  that  he  "  was  an  arch 
hypocrite  and  scoundrel,  who  was  simply  using  his  talents  for  money- 
making  purposes,  and  not  through  any  sincerity  in  the  cause  in  which  he 
is  laboring,"  is  to  publish  a  lib^  which  is  actionable  per  se.  Finch  v. 
Vifquain,  Neb.  ziL  212 ;  11  Neb.  280. 

9.  Ibid.  —  Statements  affecting  Tradesman's  Credit.  Statements  in- 
juriously affecting  the  credit  of  a  tradesman  are  libelloas  per  se.  Newell 
■  y.  How,  Minn.  xvii.  51. 

10.  Bribery  —  Delegate  to  Nominating  Convention.  It  is  libelloas  to 
charge  a  member  of  a  nominating  convention  of  a  political  party  with 
having  been  influenced  in  his  action  therein  by  a  bribe.  Hand  v.  Winton, 
N.  J.  i.  135  ;  38  N.  J.  L.  122. 

11.  Assumed  Candidacy  for  Reelection.  Charges  made  against  a  pub- 
lic officer  more  than  a  year  before  the  next  election,  in  alleged  view  of 
that  election  and  upon  the  assumption  that  he  wonid  be  a  candidate,  are 
not  privileged.     Commonwealth  v.  WardweU,  Mass.  xvii.  273. 

12.  CoMtruction  —  Advertisement.  An  advertisement,  in  a  newspaper, 
which  is  not  capable  of  being  construed  as  defamatory  to  the  plaintiff  is 
insufficient  as  a  cause  of  action.  Mulligan  v.  Cole,  Q.  B.  i.  55 ;  L.  R. 
10  Q.  B.  549. 

18.  Ibid.  —  Pleading.  In  libel,  under  the  New  Jersey  statute,  the 
pleader  may  attribute  any  defamatory  sense  he  may  see  fit  to  the  words 
he  sets  out,  and  it  is  for  the  jury  to  determine  whether  the  words  were 
used  in  sudi  defamatory  sense.  Hand  v.  IVinton,  N.  J.  i.  135;  38  N. 
J.  L.  122. 

1 4.  Jbid.  —  Demurrer.  On  demurrer  the  words  set  out  as  libellous 
must  be  construed  in  the  sense  imputed  to  them  by  the  plaintiff.  Feeder 
V.  Herrick,  N.  J.  xii.  246. 

\6.  Jbid.  —  Pectiliar  Signification.  The  ordinary  and  popular  mean- 
ing or  sense  of  the  language  alleged  to  be  libellous  is  to  be  taken,  ordi- 
narily, as  the  meaning  of  the  publisher ;  but  when  a  peculiar  meaning  is 
attached  to  the  words,  it  may  be  shown.  Newbold  v.  7%«  J.  M.  Brad- 
street  ^  Son,  Md.  ziL  176;  57  Md.  88. 
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16.  Ibid.  —  Meatuty  of  Butinest  Term.  It  U  oompetoDt  to  show  that 
a  word  has  acquii'ed  a  peculiar  meauiiig  iu  a  certain  business,  and  to  con- 
strue it  accordingly  when  it  is  made  use  of  in  reference  to  that  business. 
WliiUemore  v.  Wtiu,  Mich.  L  693  ;  3^  Mich.  348. 

\1.  By  Corporation.  A  corporation  may  make  a  libellous  publication. 
Howe  Midline  Co.  v.  Souder,  Ga.  iii.  561 ;  58  Ga.  64. 

18.  Court  and  Jta-j/  —  Construction.  When  the  court  can  say  that 
the  (lublicatioQ  is  not  reasonably  capable  of  any  defamatory  meaning  and 
could  not  reasonably  be  understood  in  any  defamatory  sense  it  can  rule 
as  matter  of  law  that  the  publication  is  not  libellous.  T^eomblg  t.  Mon- 
roe, Mass.  xviL  591. 

19.  Ibid.  Whether  or  not  a  publication,  alleged  to  be  libellous, 
amounts,  in  fact,  to  a  libel,  b  a  question  for  the  jury.     Shepheard  t. 

Whitaker,  C.  P.  i.  55  ;  L.  R.  10  C.  P.  502. 

20.  Ibid.  —  Malice.  Whether  express  malice  is  proven  in  libel  is  a 
question  for  the  jury.     Smith  v.  Bennett,  N.  Y.  ix.  555. 

21.  Ibid. — Placard.  Whether  a  placard  placed  on  a  piece  of  furni- 
ture standing  on  the  aidewallc  in  front  of  a  store,  as  follows :  "  Taken 
back  from  A.  B.,  who  could  not  pay  for  it ;  to  be  sold  at  a  bai^in,"  is  a 
libel,  is  a  question  for  the  jury.  WoodUng  v.  Knickerbocker,  Minn.  zviL 
340. 

22.  Ibid.  —  Privilege.  In  case  of  an  unprivileged  communication, 
want  of  malice  goes  in  mitigation  of  damages ;  if  the  communication  be 
privileged,  absence  of  malice  constitutes  a  bar  to  the  recovery.  This  in- 
volves a  submission  to  the  jury.     Pearce  v.  Brcnoer,  Ga.  xvii.  490. 

23.  Damages  —  Infurg  to  Plaintiff's  Feelings.  In  libel  the  injury  to 
the  plaintifTs  feelings  caused  by  the  publication  may  be  considered  by 
the  jury  in  according  damages.     MaUoy  v.  Bennett,  U.  S.  C.  C.  zv.  321. 

24.  Ibid  —  PossxoUity  of  Indictment  —  Damages.  Mere  possibility  of 
indictment  fcA*  libel,  without  proof  of  actual  indictment  or  verdict,  should 
not  mitigate  damages.  Ransom  v.  GlaiUian,  Gia.  L  326 ;  56  Ga.  351. 
Barr  v.  Moore,  Penn.  vii.  57 ;  87  Penn.  St.  385. 

25.  Demurrer,  On  demurrer,  the  whole  complaint  must  l>e  taken  to- 
gether in  determining  whether  it  contains  a  cause  of  action,  as  well  the 
allegations  tending  to  discharge  as  those  tending  to  charge  the  defendant. 
Fleischman  v.  Bennett,  N.  Y.  xi.  169. 

26.  Embezzlement.  Words  importing  embezzlement.  See  Cochran  ▼. 
Melendy.  Wis.  xvii.  542. 

27.  Identity —  Opinion —  Damages.  Where  the  publication  does  not 
name  the  plaintiff,  but  sufficiently  describes  him,  the  opinion  of  a  witness 
that  the  plaintiff  was  indicated  is  admissible  in  aggravation  of  damages. 
Bowe  Machine'Co,  v.  Souder,  Ga,  iii.  561 ;  58  Ga.  64. 

28.  Injunction  —  Publication.  As  a  general  rule  an  injunction  can- 
not be  issued  to  enjoin  the  publication  of  libels  or  works  of  a  libellous 
nature.     State  v.  Civil  District  Court,  La.  xiii.  780. 

29.  Innuendo  —  Antecedent  Facts.  A  complaint  with  an  innuendo 
which  is  not  justified  by  the  antecedent  facts  to  which  it  reLers  is  demui^ 
rable.     Fleischman  v.  Bennett,  N.  Y.  xiii.  406. 

80.  Justification  —  Belief  in  Information.  A  man  who  receives  in- 
formation which,  if  true,  is  injurious  to  the  character  of  another,  is  not 
jostified  in.  publishing  that  information  to  the  prejudice  of  that  oilier 
merely  because  he  believes  it  to  be  true.  BotteriU  v.  Whytehead,  Excli. 
Div.  ix.  224 ;  41  L.  T.  R.  N.  S.  .'588. 

31.  Ildd.  —  Calling  or  Profession.  To  impnto  to  a  person  actually 
employed  to  execute  certain  work,  that  he  has  no  experience  iu  the  work 
in  which  he  is  so  employed,  is  a  libel  upon  that  person  in  the  way  of  his 
profession  or  calling ;  and  it  is  no  justification  to  say  that  such  person 
cannot  bIiow  any  experience  in  work  of  the  kind  which,  in  the  opinion  of 
the  person  making  the  imputation,  wa'*  requisite.    Ibid. 


Digitized  byLjOOQlC 


LIBEL.  65T 

8f.  Ibid. —  Conttruefion  <^  An»te«r.  Whether  or  not  the  answer  oon- 
buns  a  justification  mast  be  determined  by  the  language  nsed  in  it.  Heify 
v.  Waierbury,  N.  Y.  xiij.  251 ;  87  N.  Y.  179, 

33.  Ibid.  —  Meaning  as  aUeged.  When,  in  libel  cases,  there  is  no  de- 
fence bat  the  general  issue,  the  language  may  be  shown  to  bear  a  miti- 
gated sense ;  bnt  when  there  is  a  general  justification,  the  evidence  must 
dearly  establish  the  truth  of  the  facts  as  alleged  in  the  declaration,  un- 
less with  the  aid  of  the  colloquinm  such  meaning  is  repugnant.  AtHn- 
i<m  ▼.  Detroit  Fret  Prett  Co.  Mich.  xii.  400 ;  46  Mich.  341. 

84.  3id.  —  Proof.  A  justification  cannot  be  made  out  without  proof 
that  the  plaintiS  was  guilty  of  the  acts  charged  against  him  in  the  sense 
alleged  in  the  declaration.    Ibid. 

85.  3id.  —  3id.  Where  in  an  action  for  libel  in  characterizing  as  a 
contemptible  swindle  the  conduct  of  plaintiffs,  in  procuring  subscriptions 
to  a  work  called  "  Our  Country,"  to  be  published  in  numbers  at  twenty- 
five  cents  each,  the  work  to  be  completed  in  forty-eight  numbers,  and  con- 
cluding the  forty-eighth  number  in  the  middle  of  a  sentence,  and  without 
an  index,  it  being  necessary  for  subscriberB  to  take  twelve  more  numbers 
to  have  a  complete  work,  there  was  proof  that  the  forty-eighth  number 
was  sent  to  subscribers  without  any  index,  and  closing  with  the  words 
"  bat  in,"  and  that  the  prospectus  declared  that  the  work  would  be  fully 
completed  in  forty-eight  parts,  the  court  below  did  not  err  in  refusing  to 
charge  that  the  justification  was  not  proved.  Johtuon  v.  Grove,  N.  Y. 
xii.  410. 

86.  Ibid.  —  Ibid. —  Thtth  of  Part.  PVoving  the  truth  of  a  part  of 
the  charge  in  the  libel  is  not  a  sufficient  justification.  Whittemore  v. 
Weiss,  Mich.  i.  698 ;  83  Mich.  348.  Atkinson  v.  Detroit  Free  Press  Co. 
Mich.  xii.  400;  46  Mich.  341. 

87.  MaKce  —  Actionable  Words.  It  is  unnecessary  to  prove  malice 
when  the  libel  charges  a  crime,  such  as  perjury,  whether  the  libel  be 
printed  or  merely  written.  Ransom  v.  Christian,  Ga.  i.  826;  56  Ga. 
851. 

88.  Rid.  —  Defamatory  PubHeation.  A  defamatory  publication  is  one 
which  is  false,  and  calculated  to  bring  the  person  defamed  into  disrepute, 
but  it  need  not  be  malicious.  Marks  v.  Baker,  Minn.  xii.  580;  28  Minn. 
162.     Skipp  r.  Stortf,  111.  xii.  776. 

39.  Ibid.  —  Intent.  Malice  in  a  publication  may  be  inferred  by  the 
jury  from  false  statements.  The  malicious  intention  need  not  be  shovrn 
to  arise  from  wilful  purpose  to  injure.  Oott  v.  Pulsifer,  Mass.  iv.  284 ; 
122  Mass.  235. 

40.  Ibid.  —  Opinion  of  Defendant.  The  defendant,  on  cross-examina- 
tion, may  be  asked  his  opinion  of  the  articles  complained  of,  for  the  pur- 
pose of  showing  a  malicious  intent  on  his  part  in  publishing  them.  Com- 
monwealth V.  Damon,  Mass.  xvii.  559. 

41.  Ibid.  —  Privilege.  A  want  of  malice  will  not  excuse  a  libel  which 
Was  not  privileged  by  reasons  of  public  policy.  Whiftemore  v.  Weiss,  Mich. 
L  693  ;  33  Mich.  348. 

42.  Ibid.  —  Subsequent  Publications  —  Evidence.  It  is  error  to  admit 
testimony  as  showing  malice  that  articles  of  a  tendency  similar  to  tho 
one  complained  of  were  subsequently  published  in  the  defendants'  paper, 
the  articles  themselves  not  being  produced  and  no  reason  being  given  for 
their  non-production.     Barr  v.  Moore,  Penn.  vIL  67 ;  87  Penn.  St.  386. 

48.  Ibid.  —  Ibid.  Other  similar  publications,  made  by  defendant  on 
the  same  or  following  day,  are  competent  evidence  in  libel  as  bearing 
on  the  question  of  malice.  Whittemore  v.  Weiss,  Mich.  i.  698 ;  33  Mich. 
348, 

44.  Ibid.  —  Later  Date.  In  a  prosecution  for  a  libel  published  in  a 
newspaper,  similar  articles  in  the  paper  within  four  months  after  the  al- 
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leged  libel,  and  tending  to  show  general  and  persistent  ill-will  towards 
the  person  libelled,  are  admissible  upon  the  question  of  malice.  Common^ 
wealth  T.  Damon,  Mass.  zvii.  559. 

45.  Und.  —  By  Letttn —  Suhtequent  Letter  repeating  Charge.  A  let- 
ter repeating  the  libellous  charge,  written  two  years  later,  may  be  pot 
in  evidence  in  reply  to  the  defendant's  contention  that  the  letters  com- 
plained of  were  written  in  good  fiuth  and  without  oaalioe.  Atutin  ▼. 
Remington,  Conn.  viii.  519  ;  46  Conn.  116. 

46.  LiabtHtg  of  Newtdecder.  A  newsdealer  for  selling  a  newspaper 
contiuning  a  libel  is  liable  in  damages  to  the  person  libelled.     Staub  v. 

Van  BentAuyten,  La.  xvii.  588. 

47.  Newspapers  —  Liberty  of  the  Press.  The  liberty  of  the  press 
guarantied  by  the  Constitution  is  a  right  belonging  to  every  one,  whether 
proprietor  of  a  newspaper  or  not,  to  publish  whatever  he  pleases,  being 
responsible  for  the  abuse  of  the  privilege.  Negley  v.  Farrow,  Md.  zv. 
626. 

48.  Jbid. — Article  written  by  Plaintiff—  Printer's  Mistakes.  An  arti- 
cle for  a  newspaper,  written  by  the  plaintiff,  a  physician,  as  a  gratuitous 
puff  of  himself  and  published  at  his  request,  cannot  be  held  to  be  a 
malidous  libel  by  reason  of  printer's  mistakes  therein  occurring  without 
wrongful  intent.     SuUings  v.  Shakespeare,  Mich.  xlL  208 ;  46  Mich.  408. 

49.  Rid.  —  Puilic  Affairs.  A  newspaper  editor  may  comment  even 
severely  upon  anything  publicly  exhibited,  or  on  a  matter  of  pubjic  in- 
terest.   Gott  V.  Puhifer,  Mass.  iv.  234 ;  122  Mass.  235. 

50.  Ibid.  — Libellous  Statement.  Newspapers  may  of  right  discuss 
measures  relating  to  the  health,  welfare,  comfort,  and  happiness  of  the 
people,  but  a  libellous  statement  is  not  thereby  justified.  Scripps  v.  Fos- 
ter, Mich.  ix.  48 ;  41  Mich.  742. 

51.  Ibid.  —  Discussion  —  Malice.  The  public  have  a  right  to  discuss 
in  good  faith  the  public  conduct  and  qualifications  of  public  men,  and  in 
such  discnssions  they  are  not  held  to  prove  the  exact  truth  of  their  state- 
ments or  the  soundness  of  their  inferences  provided  they  are  not  actuated 
by  express  malice,  or  there  is  a  reasonable  ground  for  the  statements  and 
inferences.     Orans  v.  Boston  Advertiser,  U.  S.  C.  C.  xiii.  650. 

52.  Jbid. — Constructor  of  Proposed  Raiiroad.  The  character  of  one 
who  is  the  constructor  and  manager  of  a  proposed  railroad  is  open  to 
public  discussion  under  the  above  rule.     Ibid. 

53.  Ibid.  —  Judicial  Acts.  A  newspaper  may,  as  a  matter  of  priv- 
ilege, call  public  attention  to  acts  of  a  judicial  officer,  such  as  in  ordering 
a  person  into  confinement  without  a  charge  against  him,  or  in  requiring 
bail  in  a  sum,  which,  considering  the  position  in  life  and  his  probable 
means  and  ability,  the  prisoner  is  unable  to  give.  Miner  v.  Post  and 
JHbune  Co.  Mich.  xiv.  786 ;  49  Mich.  858. 

54.  Ibid.  —  Damages  —  Publication  in  Other  Papers.  A  newspaper 
publisher  may  aver  and  prove,  in  mitigation  of  damages,  that  prior  to 
publishing  the  alleged  libel  he  had  seen  the  same  matter  published  in 
other  newspapers.  Hewitt  v.  Pioneer-Press  Co.  Minn.  ii.  612 ;  23  Minn. 
178. 

55.  Ibid.  —  Intent — Malice.  The  proprietors  of  a  newspaper  may 
introduce  evidence  to  show  their  intent  and  motive  in  publishing  an  al- 
leged libel,  to  mitigate  exemplary  damages.  Thompson  v.  Pawning, 
Nev.  X,  436;  15  Neb.  195.  Atkinson  v.  Detroit  Free  Press  Co.  Mich, 
xii.  400 ;  46  Mich.  341.    Scripps  v.  Foster,  Mich.  ix.  48 ;  41  Mich.  742. 

66.  Rid.  —  Judicial  Proceeding*.  A  newspaper  report  of  proceed- 
ings in  court,  though  correct,  if  published  with  any  degree  of  malice,  is 
libellous.     Stevens  v.  Sampson,  Ct.  of  Appeal,  ix.  191. 

57.  Ibid.  —  Attorneys,  An  article  in  a  newspaper  which  contains  im- 
patations  injurious  to  the  professional  character  of  an  attorney  at  law  in 
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the  management  of  oases  intrusted  to  him  is  libellous,  and  is  not  privi- 
leged as  being  in  the  nature  of  a  report  of  prooeedings  in  a  court  of  jus- 
tice.    Ludwig  v.  Oramer,  Wis.  xii.  767. 

38.  Bnd. — Bemt  of  Newt.  A  newspaper  cannot  publish  items  of 
news  libellous  in  their  character,  whether  furnished  bjr  correspondents  or 
copied  from  other  newspapers.  Thomp$on  v.  Potoning,  Not.  z.  436;  15 
Neb.  195. 

59.  Ibid.  —  Juttification  —  Court  and  Jury.  Where  an  article  in  a 
newspaper  written  by  its  local  editor  described  the  plaintiff  as  ostenta- 
tiously riding  about  town  in  a  chariot,  and  had  in  it  comments  tending 
to  cast  npon  him  ridicule  and  contempt,  it  was  competent  for  the  de- 
fendant to  show  that  the  facts  alleged  were  true,  or  that  any  portion  of 
them  were  true ;  and  it  was  for  the  jury  to  say  whether  the  article  was 
really  libellous,  it  being  assumed  that  it  would  have  been  so,  if  unex- 
plained.    Suitings  v.  Siaketpeare,  Mich.  xii.  208 ;  46  Mich.  408. 

60.  md.  —  Semationai  Article  —  Malice.  A  false  and  injurious  pub- 
lication made  in  a  public  journal  for  "  sensation  and  increase  of  circula- 
tion "  is  nnquestionably,  in  a  legal  sense,  malicious.  Maclean  v.  Scrippt, 
Mich.  xvii.  656. 

6K  Neu)  Trial —  Charge  —  OounteTt  Opening  and  the  Proof.  A  re- 
fusal to  charge  that  the  facts  stated  by  the  opposing  counsel  in  his  open- 
ing, and  which  were  not  proven  on  the  trial,  in  a  case  in  which  very  heavy 
damages  for  libel  were  given  by  the  jury,  might  mislead  them,  though 
the  other  instructions  were  suiBcient,  and  a  second  trial  should  be  allow^. 
Ma/log  V.  Bennett,  U.  S.  C.  C.  xv.  821. 

62.  Ibid.  —  Exceuvoe  Damages  —  &a*  of  Jury.  The  court  will  not 
grant  a  new  trial  in  actions  for  libel  on  the  ground  of  excessive  damages, 
unless  the  amount  is  so  flagrantly  atrocious  and  extra vagaat  as  mani- 
festly to  show  that  the  jury  must  have  been  actuated  by  passion,  partial- 
ity, prejudice,  or  oorruption.     Ibid. 

63.  Liability  of  Partner.  One  partner  in  a  firm  dealing  in  furniture, 
as  such,  is  not  liable  for  a  libel  published  by  another  partner  or  by  his 
order,  by  a  placard  offering  goods  for  sale  in  the  store.  Woodling  v. 
Knickerbocker,  Minn.  xvii.  840. 

64.  Perjury  —  Sufficient  Charge.  No  action  will  lie  npon  a  writing 
charging  perjury  in  a  general  way.  Stewart  v.  Wilson,  Minn.  iv.  415 ; 
23  Minn.  449. 

65.  Privileged  Communications.  A  communication  made  in  good 
faith  upon  any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  public  or  private,  and 
either  legal,  moral,  or  social,  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  is  privileged.  Marks  v.  Baker,  Minn.  xii.  580 ;  28 
Minn.  162. 

66.  Ibid. —  Affidavit  —  Masonic  THal — Non-Members.  An  affidavit 
made  on  a  masonic  trial  by  one  not  a  member,  in  which  he  stated  that  a 
witness,  also  not  a  member,  could  not  be  believed  nnder  oath,  is  not  a 
privileged  communication.    Nix  t.  Caidvell,  Ky.  xviL  76. 

67.  Ibid.  —  Affidavit  for  Search  Warrant  —  Libd  or  SUmder.  An 
afSdavit  made  in  an  application  for  a  search  warrant  which,  in  an  action 
in  damages  for  malicious  prosecution,  is  insufficient  as  a  ground  of  ac- 
tion, cannot  be  treated  as  a  ground  of  action  for  libel  or  slander.  liaVey 
V.  Dodge,  Kan.  xiv.  746. 

68.  Ibid.  —  Cowi  and  Jury.  Whether  an  alleged  libel  is  a  privileged 
communication  is  a  question  for  the  jury  under  proper  instructions  from 
the  court.  Carpenter  v.  Bailey,  N.  H.  i.  696 ;  56  N.  H.  288.  Pearee  v. 
Rrower,  6a.  xvii.  490. 

69.  Ibid.  —  Judicial  Prooeedings  —  Ex  parte  Application.  Highly 
defamatory  statements  made  in  the  course  of  an  «x  parte  application. 
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yUaoh  was  deniad  by  tbe  magutrate,  are  privileged  at  made  hi  a  }adieial 
proceeding,  and  a  fair  report  may  be  published  in  a  newspaper.  OsiU  v. 
/%««,  C.  P.  vi.  352 ;  26  Week.  Rep.  No.  19. 

70.  Ibid.  —  Publitldng  Cmnplaint  for  LibeL  Tlie  pablioation  of  a 
complaint  for  libel  is  privileged.  Tfiompten  y.  Pawning,  Ner.  z.  436 ; 
16  Neb.  195. 

71.  Ibid.. —  Private  Person.  A  private  person  is  as  folly  protected  in 
pablishiug  a  report  of  judicial  proceedings  as  a  newspaper.  MiUi*$ieh 
V.  Lloydt,  Ct  of  Appeal,  iii.  431  ;  25  Week.  Rep.  353. 

72.  Ibid.  —  Malice  —  Dtinurrer.  Tbe  question  of  privilege  cannot  be 
determined  on  demurrer,  whei-e  express  malice  is  allied.  Sviiton  v. 
Cramer,  Wis.  ix.  95 ;  47  Wis.  659. 

73.  Ibid.  —  Presumption.  In  such  cases,  the  infehence  of  malice 
which  the  law  draws  from  defamatory  words  is  rebutted,  and  the  onus  of 
proving  actual  malice  is  cast  upon  the  other  party.  Marks  v.  Baitr, 
Minn.  zii.  530;  28  Minn.  162.     See  Pearce  v.  Brotoer,  Ga.  xvii.  490. 

74.  Ibid.  —  Msdieal  Officer's  Hearing.  The  proceedings  of  a  board 
of  guardians  before  whom  its  medical  officer  is  assailed  for  misoondact, 
ex  parte,  are  not  privileged.     Purrell  v.  Fowler,  Ct  of  Appeal,  iiL  465. 

75.  Ibid.  —  Official  Conduct  —  Conduct  of  Officer  of  Political  Party. 
An  abusive  article  with  reference  to  one  acting  as  chairman  of  a  political 
committee,  not  shown  to  lie  true,  is  not  so  within  the  protection  of  art  1, 
i  7,  of  the  Constitution,  which  provides  that  "  no  conviction  shall  be  bad 
in  any  prosecution  for  the  publication  of  papers  relating  to  the  official 
conduct  of  officers  ...  or  to  any  matter  proper  for  public  investigation 
or  information,  when  tbe  fact  that  such  publication  was  not  maliciously 
or  n^ligently  made  shall  be  established,"  ^tc.,  that  damages  cannot  be 
recovered  in  a  civil  action.  Sembk,  the  article  refers  only  to  criminal 
proceedings.     Barr  v.  Moore,  Peiin.  vii.  67  ;  87  Penn,  St.  885. 

76.  Ibid.  —  Public  Interest.  That  the  subject-matter  of  the  communi- 
cation is  one  of  public  interest  in  the  community  of  which  the  parties  to 
tiie  communication  are  members  is  sufficient,  as  respects  interest,  to  con- 
fer the  privilege.     Marks  v.  Baler,  Minn.  xii.  630;  28  Minn.  162. 

77.  IbieL —  Written  Statement  at  to  Character  of  Teacher  —  MaUee. 
Written  statements  made  to  a  superintendent  of  public  schools  with  re- 
spect to  the  moral  character  of  an  applicant  for  a  teacher's  position  in  the 
district  school  will  not  con!:titnte  a  libel,  even  if  untrue,  if  not  mali- 
ciously made.  Weiman  v.  M<-iiie,  Mich.  xi.  639 ;  45  Mich.  484.  Smith 
V.  Bmrtett,  N.  Y.  ix.  555. 

78.  Against  Property  —  Special  Damage.  In  an  action  for  libel 
atpiiiist  property,  special  damages  must  be  alleged  and  proved.  G»U  v. 
Pulsifer,  Mass.  iv.  234 ;  122  Mass.  285. 

79.  Public  Officer — Personal  TVaits.  A  charge  against  a  person  who 
holds  an  elective  office  that  he  is  untruthful,  pro^ne,  or  a  liberdne,  does 
not  relate  to  him  in  his  official  capacity,  but  to  his  character  as  a  man. 
Commonwealth  v.  Wardwell.  Mass.  xvii.  278. 

80.  Publication  —  Pleading.  The  allegation  that  the  defendant  "  pub- 
lished "  a  libel  is  a  declaration  that  he  caused  it  to  be  circulated  "  among 
divers  and  sundry  persons."  Spr»ul  v.  PilMmrg,  Maine,  ziL  568 ;  77 
Maine.     See  Benedict  v.  Wettover,  Wis.  vi,  640 ;  44  Wis.  404 

LICENSE. 

1.  Defined.  A  license  is  permission  granted  by  some  competent  aathor- 
ity  to  do  an  act  which,  without  such  permission,  would  be  ifl^al.  Slate 
V.  Hip,  Ohio,  ziv.  28. 

2.  Entry  and  Occasional  Use.  Entry  upon  and  occasional  use  of  land 
is  a  license  only,  and  is  rerocable  at  the  pleasure  of  the  owner.  Qmtral 
Mills  do.  v.  Hart,  Maas.  v.  722;  124  Mass.  lU. 
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8.  Ibid.  —  £xpenditure$.  An  execntory  license  is  revocable  at  the 
will  of  the  licenser,  even  though  the  licensee  has  expended  money  on  the 
faith  of  the  license.     Potter  v.  Mercer,  Cal.  ix.  77. 

4.  Recoeation  —  Defence.  A  mere  license  may  be  by  parol,  and  it  is 
a  defence  as  to  all  acts  embraced  within  its  terms  committed  before  revo- 
cation ;  bat  the  commencement  of  an  action  iu  damages  by  the  licenser 
is  a  revocation.  Loddiart  v.  Geir,  Wis.  xiii.  415 ;  54  Wis.  138.  See 
Batehelder  v.  Uibbard,  N.  H.  ix.  244. 

5.  Ibid.  —  Fraud.  Where  the  revocation  of  license  would  be  a  frand, 
courts  of  equity  give  a  remedy,  either  by  restraining  the  revocation  or  by 
construing  the  license  as  an  agreement  to  give  the  right,  and  compelling 
specific  performaiice  by  deed,  as  of  contract  in  part  executed.  Chew  v. 
Cook,  N.  J.  xvii.  756. 

6.  Ibid.  —  Reentry.  Where  a  license  has  been  revoked,  the  licenser 
may  take  possession  of  the  premises,  and  if  done  without  force  and  vio- 
lence, such  entry  is  not  nnlawful.     Potter  v.  Mercer,  Cal.  ix.  77. 

7.  Ibid. —  Tree  reserved.  The  reservation  of  a  tree  in  a  sale  of  land, 
with  the  right  to  enter  and  remove  it  after  conveyance,  is  a  revocable 
license.    Armttrong  t.  Lawson,  Ind.  xii.  207  ;  73  lud.  498. 

8.  Jlieatre  Ticket  —  Reterved  Seat.  SenMe,  that  a  ticket  for  a  theat- 
rical performance  on  a  specified  night  with  a  reservation  of  a  particular 
seat  confers  more  than  a  mere  license ;  it  is  rather  a  right  in  the  nature 
of  a  lease.     Drew  v.  Peer,  Penn.  x.  504 ;  95  Penn.  St.  284. 

9.  Timber  cutting  —  Void  Sale  of  Land.  An  oral  sale  of  land,  though 
invalid  under  the  statute  of  frauds,  will  operate  as  a  license  to  cut  timber 
on  the  land,  where  such  cutting  was  the  principal  intention  of  the  parties 
in  the  transaction,  and  the  timber,  when  cut,  becomes  a  chattel  interest. 
Spalding  v.  Archibald,  Mich.  xvii.  598. 

10.  Trespatt  —  Pleading  —  General  Itsue.  In  trespass  to  land,  if 
defendant  relies  npon  a  license,  it  must  be  specially  pleaded  and  cannot 
be  given  iu  evidence  under  the  general  issue.  Loekhart  v.  Geir,  Wis. 
xiii.  415 ;  54  Wis.  133. 

LIMITATIONS,   STATUTE  OF. 

1.  Ditig  of  Court  to  charge  as  to  Character  of  Plea.  The  court  is  not 
bound  to  charge  that  the  plea  of  the  statute  is  an  honest  and  reputable 
one.     Bachman  v.  Roller,  Tenn.  v.  122. 

2.  Account  eaUedfor.  A  request  in  writing  to  the  plaintiff  to  send  in 
hu  account  made  up  to  the  preceding  Christmas  takes  the  case  out  of  the 
statute.     Quincg  v.  Shairp,  Exch.  Div.  i.  669 ;  1  Exch.  Div.  72. 

8.  VndL  —  Open  Account  defined.  An  open  account,  within  the  mean- 
ing of  the  statute,  is  one  in  which  some  term  of  the  contract  is  left  open 
and  ondetermiued  by  the  parties;  or  when  there  are  current  dealings 
between  them,  and  the  account  is  kept  open  because  of  contemplated 
future  dealings.     BaUle  v.  Read,  Ala.  xiii.  776 ;  68  Ala.  149. 

4.  Ibid.  —  Rendition  —  No  Objection.  An  account  rendered  to  a 
debtor,  and  not  objected  to  within  a  reasonable  time,  is  primd  facie  evi- 
dence against  the  party  to  whom  it  is  rendered  ;  but  holding  it  does  not 
suspend  the  right  to  bring  suit.      Verrier  v.  Cuillou,  Penn.  xii.  60. 

5.  Sufficient  Acknowledgment.  A  statement :  "  I  will  pay  it  (a  debt) 
as  soou  as  possible  "  is  a  sufficient  acknowledgment  to  take  the  debt  out 
of  the  statute.     Nortmi  v.  Shepard,  Conn.  xiii.  70 ;  48  Conn.  141. 

6.  Ibid.  —  Promise.  A  promise  to  pay  must  be  inferred  where  there 
is  a  clear  acknowledgment  of  a  debt.  Quincy  v.  Sharp.  £xcb.  Div. 
i.  669  ;  1  Exch.  Div.  72.     Hanson  v.  Towle,  AdmW,  Kan.  vi.  140. 

7.  Ibid.  —  Expression  of  Regret  at  Inability  to  pay.  Where  a  debtor 
admits  that  he  owes  the  debt  claimed,  and  expresses  a  wish  that  he  could 
pay  and  regret  that  he  cannot,  but  makes  no  express  promise  to  pay,  the 
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ba^  of  the  statnte  \a  aot  removed.     Lawton  v.  MeCarln^,  Peon.  rriL 
694.     Miller  v.  Ba$hor«,  4  Am.  L.  T.  R.  286. 

8.  Action  —  Form.  The  cause  of  action,  not  the  form,  determines 
whether  the  statute  can  be  pleaded.  Wickertham  v.  Lee,  Penn.  iv.  71 ; 
83  Penn.  St.  422. 

9.  Aueetment  —  Benefit*  —  Statute.  Where  an  action  of  debt  is  given 
for  the  euforoement  of  an  assessment  made  for  special  and  peculiar  bene- 
fits, and  the  assessment  is  made  a  lien  on  the  land  benefited,  a  failnre  to 
sue  for  six  years  after  the  right  of  action  accrues  neitber  bars  the  action 
uor  extinguishes  the  lien,  unless  the  statute  authorizing  the  assessment 
so  provides.     Didinton  v.  Trenton,  H.  J.  xiv.  662. 

10.  Award  under  SeaL  An  award  under  seal  is  a  specialty  within  the 
meaning  of  the  statute,  though  the  snbmbsioii  was  by  paroL  Halnon  v. 
Halnon,  Yt.  xvL  636. 

1 1 .  Bankruptcy.  The  statnte  is  not  saspended  while  proceedings  in 
Imnkruptcy  are  pending.  Doe  v.  Erwin,  Mass.  xv.  305  ;  134  Mass.  90. 
Per  coQtra,  Reger*  v.   Wentworth,  N.  H.  ix.  743  ;  68  N.  H.  318. 

12.  Bond —  Payment  by  Auignte  of  Co-ObUgor.  Payment  by  an  as- 
signee in  bankruptcy  of  one  of  the  obligors  on  a  bond  within'  ten  years 
after  ita  maturity  will  keep  the  debt  alive.  Bdo  v.  Spaeh,  N.  C.  xiii. 
635  ;  81  N.  C.  122. 

IS.  €%eck — 2fo  Punde.  When  there  are  no  funds  to  meet  a  check,  a 
breach  immediately  ensues,  and  the  statnte  commences  to  mn,  though  the 
<^eck  was  not  presented  for  payment.  Brush  v.  Barrett,  N.  Y.  xL  346 ; 
82  N.  Y.  400. 

14.  Collateral  Security  tran^rred.  A  transfer  of  collateral  secnrity 
for  a  debt  operates  as  a  payment  of  money,  pro  tanto,  at  the  time  of  such 
transfer,  and  not  as  a  payment  at  the  Ume  of  the  maturity  of  the  seca- 
rity.     Smith  v.  Byan,  N.  Y.  i.  700 ;  66  N.  Y.  362. 

15.  Coneignee*.  The  statnte  does  not  commence  to  ran  agunst  a  con- 
signee until  it  has  become  his  duty  to  apply  for  the  delivery^  the  goods. 
R.  R.  Co.  V.  Adam*,  Tex.  vi.  793 ;  49  Tex.  718. 

1 6.  Construction  —  Action  accrued.  The  words  "  when  a  cause  of 
action  hns  arisen  "  in  a  statute  must  be  construed  to  mean  when  juris- 
diction exists  in  the  courts  of  the  state  to  adjudicate  upon  the  cause  of 
action.     Hyman  v.  Mc  Veigh,  111.  v.  497. 

17.  Ibid.—  Conflicting  Terms —  " Beyond  the  Seat"—"  Out  of  tie 
Stale."  The  terms  "  beyond  the  seas  "  and  "  out  of  the  state "  in  the 
statute  do  not  in  reality  cmiilict.  The  term  "  oat  of  the  state  "  is  equiva- 
lent to  being  out  of  the  actual  jurisdiction  of  the  courts,  or  beyond  the 
readi  of  process.     Maurice  v.  Warden,  Md.  ix.  119 ;  54  Md.  233. 

18.  Ibid.  —  ''  Out  of  the  State" —  Ctetion  of  Territory  to  United 
States  reserving  Jurisdiction.  Where  a  state  cedes  territory  to  the 
United  States,  and  reserves  by  express  terms  the  right  to  serve  its  civil 
process  within  the  ceded  territory,  a  person  residing  within  snch  limits  is 
not  "  out  of  the  state  "  within  the  meaning  of  the  statute.     Ibid. 

19.  Ibid.  —  Retrospective  Action.  Retrospective  statutes  of  limitation, 
although  constitutional,  have  always  been  subject  to  such  a  construction 
as  woidd  circamscril)e  their  operation  within  the  narrowest  possible  lim- 
its consistent  with  the  manifest  intention  of  the  legislature  to  be  drawn 
from  the  langnage  used.     Saunders  v.  Moore,  Ky.  vi.  338. 

20.  Contract  —  Implied  Contra^.  An  implied  contract  is  barred  by 
the  statnte.      Wickershcm  v.  Lee^  Penn.  iv.  71 ;  83  Penn.  St.  422. 

21.  Against  County.  The  statute  operates  to  bar  an  action  by  a 
county.     Brovm  v.  Fainter,  Iowa,  iii.  59  ;  44  Iowa,  368. 

22.  Ooftpont —  Duration  of  Bond  —  Detached  Coupon*.  The  statate 
has  no  application  to  coupons  attached  to  a  bond  running  twenty  years 
and  providing  for  the  payment  of  interest.    Burton  v.  Koshhmang,  U.  8. 
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C.  G.  id.  87.     A*  to  detached  coupoDff,tfie  atatate  rnns  from  th^  matii- 
ntj.     Clark  v.  Iowa  City,  2  Am.  L.  T.  R.  133. 

23.  CoveneaU —  lacumbroiue.  Tb«  etetute  oommences  to  run  at  once 
CD  a  ooTenant  agaiust  incumbrances,  if  an  incumbrance  existed  at  the  time 
of  the  cooTeyauce.     Chetptnan  v.  Kimball,  Neb.  vi.  245 ;  7  Neb.  399. 

24.  Coverture  —  Suaptniion.  Where  the  right  of  action  had  accrued, 
and  afterwards  the  statute  is  suspended,  and  during  the  suspension  plain- 
tiff is  married,  the  coverture,  existing  at  the  end  of  the  suspension,  cannot 
be  relied  on  to  defeat  the  bar.    Sate  ▼.  Parker,  Tenn.  i.  670. 

25.  Creditor  —  Contett  of  Will.  A  creditor  must  sue  withoot  regard 
to  a  prooeeding  to  contest  the  validitj  of  the  will.  Delctplane  v.  Smith, 
Ohio,  xiv.  698. 

26.  Dtibla — Lagaeiet  and  Testamentary  Expenses.  The  statute  as 
•gMUBt  debt*  runs  against  debts,  legacies,  and  testamentary  expenses  of 
the  testator.     Preniiee  v.  Jamten,  N.  Y.  ix.  449. 

27.  Demurrer — Fraud.  When  it  appears  on  the  face  of  the  bill  that 
the  case  whidi  it  makes  is  barred  by  the  statute  of  limitations,  and  that 
the  excuse  of  concealment  ol  "  the  cause  of  action  "  by  the  defendants 
is  not  so  alleged  as  to  avail  the  complainant,  this  defect  can  be  taken 
advantage  of  by  demurrer.  BarUc  r.  Carpenter,  S.  C.  U.  S.  ix.  300 ; 
101  U.S.  667." 

28.  Ibid.  —  Partnership  —  AeeomHtimg — Demurrer.  In  an  action  for 
a  partnership  accounting  brought  more  than  six  years  after  the  termina- 
don  of  the  partnerdiip,  the  defence  of  the  statute  of  limitations  may  be 
raised  by  demrarrer.  Noyes  y.  Cramley,  Chan.  Div.  viL  224;  89  L.  T.  R. 
N.  S.  267. 

29.  Ibid.  —  Reply.  A  reply  to  »  plea  of  the  statute  denying  that 
the  cause  of  action  had  accrued  within  six  years  is  not  demurrable. 
Wltelan  t.  Kingshy,  Ohio,  i.  601 ;  26  Ohio  St.  131. 

80.  In  ZHvoree  —  Desertion,  The  statute  does  not  apply  to  suits  for 
divorce,  and  especially  would  it  not  be  applied  where  the  suit  was 
groonded  on  wilful  and  continoed  desertion.  Mosely  v.  Mostly,  Ga.  xiiL 
682  ;  67  6a.  92. 

ai.  Due  mil— Effect  of  Words  "on  Demand."  The  statute  runs 
against  a  due  bill  payable  on  demand  from  tlie  day  of  its  date.  Appeal 
of  Andres^  Ex\s,  Penn.  xiiL  507.     See  Be«man  v.  Cook,  Vt.  ii.  504. 

32.  Ejectment  —  Void  Deed.  The  statute  cannot  avail  a  defendant 
daiming  title  to  real  property  under  a  void  deed.  Gomer  t.  Chaffee, 
Colo.  XT.  393. 

33.  Ibid,  —  Right  of  Possession  — Adverse  Possession.  It  does  not 
follow  that  because  iu  a  declaration  in  ejectment  the  plaintiff's  right  of 
possession  is  averred  to  have  accrued  more  than  twenty  years  ago,  that 
his  right  of  action  is  gone ;  to  have  produced  this  result,  there  must  have 
been  an  adverse  possession  covering  the  statutory  period.  Van  Cleve  v. 
Coot,  N.  J.  vi.  439. 

84.  Ibid.  —  Trust.  Adverse  possession  for  twenty-one  years  by  a 
stranger  against  a  trustee  and  cestui  que  trust  bars  both  of  these ; 
whether  the  cestui  que  tmtt  is  tenant  for  life  or  tenant  in  remainder. 
The  eesttd  qu*  trust  most  keep  a  trustee  in.  Afaus  v.  Maus,  Peon.  ii. 
628;  80  Penn.  St.  194. 

85.  Bq»*ity  —  Advene  Tiile*.  In  eqmty  as  well  as  at  law,  the  statute 
is  a  bar,  when  the  conflicting  titles  are  adverse  in  their  origin,  and  one 
is  equitable  and  the  other  kgal.  Fussell  t.  Hughes,  U.  S.  C.  C.  xii. 
566. 

36.  Executors  and  Administrators — Exhibiting  Claim.  The  exhibi- 
ti<Mi  of  a  dain  \»  the  adaiinistrator  of  an  estate,  made  under  §  84  of  the 
act  oonceroing  execators  and  administrators,  does  not  suspend  or  affect 
tke  ronning  of  the  statute.  Hanstn  v.  TovU,  Adair,  Kan.  yi.  140 ;  19 
Kan.  273. 
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87.  Hid,  —  Date  of  Accounting.  The  limitation  will  not  begin  to  ran 
for  or  against  an  executor  or  administrator  nutil  after  the  date  at  which 
his  first  accounting  should  be  made.  MiUt,  Adm'r,  v.  iSbott,  S.  C.  U.  S. 
viii.  609 ;  99  U.  S.  25. 

38.  Ibid,  —  Heirs.  The  heirs  at  law,  in  a  proceeding  against  them  by 
the  administrator  to  subject  the  lands  of  the  deceased  debtor  to  sale,  in 
order  to  pay  a  judgment  recovered  against  him,  may  plead  the  statute  in 
bar.     Chcanpitm  v.  Cayce,  Adm'r,  Miss.  v.  435  ;  54  Miss.  691. 

39.  Fahe  Impritonment —  Order  of  Arrest  wiecUed.  Upon  the  vacation 
of  an  order  of  arrest,  and  the  discharge  of  the  defendant,  the  action  for 
false  imprisonment  thereupon  accrues,  and  the  statute  begins  to  run. 
Dusenlmry  v.  Keiley,  N.  Y.  xii.  21 ;  85  N.  Y.  883. 

40.  Ibid.  —  Order  for  Rearrest.  An  order  for  a  rearrest  in  the  same 
proceeding  will  be  a  separate  and  distinct  arrest,  and  is  not  a  continna- 
tioD  of  the  original  arrest,  suspending  the  running  of  the  statute  upon  a 
subsequent  action  for  false  imprisonment.     Ibid 

41.  Federal  Courts  —  Act  of  Mardh  3,  1875.  To  stop  the  running  of 
a  statute  of  limitation,  in  a  federal  court,  in  favor  of  one  not  an  inhabit- 
ant of  the  state,  process  against  him  must  have  been  obtained,  or  every- 
thing done  to  obtain  process.     Bisbee  v.  Evans,  U.  S.  C.  C.  xvi.  513. 

42.  Rid.  —  7b  Equittf  —  State  Act.  Federal  courts  of  equity  are  not 
controlled  by  the  statutes  of  limitation  of  a  state ;  they  will,  however, 
apply  these  statutes  by  analogy.     Ibid. 

43.  Ibid.  —  State  Ikcision.  The  construction  given  by  the  supreme 
court  of  a  state  to  the  statute  of  limitations  of  the  state  will  be  followed 
by  this  court  in  a  case  decided  the  other  way  in  the  circuit  court  before 
the  decision  of  the  state  court.  Moores  v.  Bank,  S.  C.  U.  S.  xiii.  481 ; 
104  U.  S.  625. 

44.  Ibid  —  Foreign  Corporation.  A  foreign  corporation  defendant 
cannot  avail  itself  in  the  federal  court  of  the  statute  of  limitations  of  the 
state.      White  v.  Smith,  N.  J.  xiv.  341. 

45.  Ibid.  —  State  Statutes.  Under  §  721,  Rev.  Stat,  the  state  statute 
of  limitations  applies  to  actions  in  the  federal  courts,  except  where  the 
laws  of  the  United  States  otherwise  provide.  Sagles  v.  £.  R.  Co.  U.  S. 
C.  G  viii.  424. 

46.  In  Fraud.  The  statute  begins  to  run  only  from  the  discovery  of 
a  fraud.  Morgan  v.  Tener,  Penn.  iii.  855 ;  8  W.  N.  C.  398.  Ward  v. 
Skinner,  Md.  vi.  77  ;  46  Md.  257.  Tyler  v.  Angevine,  U.  S.  C.  C.  viii. 
643;  15  Blatch.  58G.  Moore  v.  Moore,  Cal.  xi.  152;  56  Cal.  89. 
Mitchell  V.  Buffinglon,  Penn.  xii.  479.  See  Fan  Bokketen  v.  Cook,  U.  S. 
C.  C.  ix.  602.     Kirbg  v.  £.  R.  Co.  U.  S.  C.  C  xiv.  789. 

47.  Ibid.  —  Concealment  —  SuMcient  Plea.  To  avoid  a  statute  by 
reason  of  a  concealed  fraud,  the  plea  must  show  the  time  of  the  discov- 
ery of  the  fraud,  the  circumstances  of  the  fraud,  and  reasonable  dili- 
gence to  ascertain  any  fraudulent  conduct  which  might  be  inferred  from 
all  the  known  circumstances.  Wood  v.  Carpenter,  S.  C.  U.  S.  ix.  297 ; 
101  U.  S.  185. 

48.  Hid.  —  Constructive  Fraud.  The  statute  which  prescribes  that  an 
action  for  relief  for  fraud  shall  be  brought  withb  five  years  after  discov- 
ery of  the  fraud,  and  that  no  action  shall  be  brought  after  ten  years  from 
the  perpetration  of  the  fraud,  applies  as  well  to  conrtructive  as  to  actual 
frand.     Phillips  v.  Skipp,  Ky.  xvii.  271. 

49.  Ibid.  —  Damages.  An  action  for  damages  for  fraud  is  not  of 
equitable  cognizance,  and  is  subject  to  the  ordinary  limitation.  McGen- 
nis  V.  Biinl,  Iowa,  vi.  50 ;  47  Iowa,  688. 

50.  Fraudulent  Accounts  —  AgenL  An  action  agunst  an  agent  upon 
an  annual  employment  for  conversion  of  money  through  false  accounts 
is  not  founded  on  fraud ;  the  limitation  of  six  years  applies.  Oarr  v. 
Thompson,  N.  Y.  xiii.  252;  87  N.  Y.  160. 


Digitized  byLjOOQlC 


LIMITATIONS,  STATUTE  OF.  666 

51.  FrcMduUnt  Conveyance  —  Creditors.  The  statnte  rang  against  a 
fraudulent  conveyance  from  the  record  of  the  deed.  Hughe*  v.  Little, 
Mo.  xiv.  314.     Per  contra.  Ward  y.  Thomas,  Ky.  xvii.  493. 

52.  Guardian  and  Ward.  The  doctrine  that  when  the  trustee  is 
barred  the  cestui  que  trust  is  also  barred  does  not  apply  to  guardian 
and  ward.     State  v.  Parker,  Tenii.  i.  670. 

58.  Ibid.  —  Purchaser  at  Guardian's  Sale  —  Showing  VaUd  Sale.  A 
purchaser  of  laud  sold  by  a  guardian  may  avail  himself  of  the  bar  of  the 
statute,  without  showing  a  sale  which  would  have  been  valid  if  it  had 
been 'attacked  within  the  live  years  during  which  the  statute  ran.  MiUer 
v.  SuUivan,  U.  S.  C.  C.  v.  328 ;  4  Dill.  840. 

54.  Heirs.  There  is  no  express  statute  of  limitations  in  favor  of  the 
heir.      Woobridge  v.  Page,  Tenn.  vi.  540 ;  9  Heisk.  325. 

55.  Ibid.  —  Heirs  of  Mother — Estate  by  the  Curtesy.  Where  the 
statute  had  not  barred  the  estate  of  the  ancestor  (a  mother)  at  the  time 
of  her  death,  and  an  intervening  estate  by  the  curtesy  arose,  the  statute 
does  not  commence  to  run  against  her  heirs  until  the  expiration  of  such 
particular  estate.     Dyer  y.  Bannock,  Mo.  vi.  83  ;  66  Mo.  391. 

56.  Ihuband  and  Wife.  Where  a  husband  is  indebted  to  his  wife  and 
she  dies  before  him  intestate,  the  statute  runs  from  the  time  of  a  grant  of 
administration  on  her  estate,  since  in  her  lifetime  she  was  incapable,  on 
account  of  coverture,  of  bringing  action.  Marsteller  v.  Marsteller,  Penn. 
z.  440 ;  93  Penn.  St  350. 

57.  Jbid.  —  Her  Claim  in  Conversion — Assignee.  An  action  by  the 
assignee  of  a  married  woman  against  her  husband  for  conversion  is  not 
barred  for  six  years  after  the  assignment.  Simmerson  v.  Tenney,  Ohio, 
xiij.  440  ;  87  Ohio  St.  390. 

58.  Imprisonment  —  Suspension.  To  prevent  the  running  of  a  statute 
on  the  ground  of  disability  of  one  who  "  is  imprisoned,"  the  imprison- 
ment must  exist  at  the  accrual  of  the  action.  McDonald  v.  Hovey,  S.  C. 
U.  S.  xvii.  417. 

59.  Infancy —  Ejectment.  Under  §  375,  Code  of  Ciy.  Prac.,  an  infant 
may  bring  ejectment  ten  years  after  reaching  majority.  Howell  v.  Leav- 
itt,  N.  Y.  xvii.  797. 

60.  Joint  Promisors  —  Payment  by  Joint  Debtor.  In  the  absence  of 
a  statute  to  die  contrary,  payment  by  one  joint  debtor  will  remove  the 
bar  of  the  statute  as  to  all.  Bank  v.  CoUon,  Wis.  xii.  736 ;  58  Wis.  81. 
Per  contra,  McMuUen  v.  Rafferty,  N.  Y.  xiv.  601. 

6 1 .  Ibid.  —  Indorsement  of  Payment  by  Payee  —  Acqtiieseence.  A  sim- 
ple indorsement  of  payment  made  by  the  payee  or  holder  of  a  joint  note 
does  not  show  the  necessary  acquiescence  in  the  payment  by  the  par^ 
whom  it  is  sought  to  hold.     Clark  v.  Hinkson,  Adm'rs,  Penn.  vi.  28. 

62.  Judgment  Lien  —  Purchaser's  Deed  —  Ejectment.  A  purchaser 
under  a  sale  in  execution  on  a  judgment  can  sue  in  ejectment  at  any 
time  within  the  statute,  which  runs  from  the  making  of  the  deed  to  him. 
Pratt  T.  PraU,  S.  C.  U.  S.  vi.  420. 

63.  Mnd.  —  Payment.  The  presumption  of  payment  which  exists  in 
the  case  of  a  judgment  that  has  run  twenty  years  is  suiBcient  if  not  re- 
butted ;  but  the  fact  that  the  judgment  has  not  been  paid  may  be  shown. 
Ftmton  V.  Middlebrook,  Conn.  xvi.  651. 

64.  Ibid. —  Of  Foreign  State.  In  such  cases  it  is  unimportant  that 
the  judgment  was  rendered  in  another  state ;  nor  that  by  the  statute  of 
that  state  an  action  cannot  be  maintained  upon  it  unless  brought  within 
six  years  from  its  rendition.     Ibid. 

65.  3id.  —  Confidential  Relations.  The  statnte  will  bar  a  claim  for 
<H«dits  for  payments  made  on  a  judgment,  though  the  owner  of  it,  an 
attorney  at  law,  was  the  confidential  adviser  of  the  debtor,  and  had,  fro. 
qnently,  promised  to  allow  the  payments  on  final  settlement  Sweet  v. 
Hentig,  Kan.  zi.  335  ;  24  Kan.  497. 
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66.  Jbid.  —  Removing  Bour.  A  judgment  i«  not  a  eontrw^  wkbin  the 
meauing  of  the  statute  which  provid^  that  a  promue  iu  writing,  or  «■ 
actual  payment  by  the  party,  shall  remove  the  bar  of  the  statute.  Mc- 
Donald V.  Dielson,  N.  C.  xvl  280. 

67.  Landlord  and  Tenant  —  Adverte  Pouestion.  The  atatvte  does  not 
begin  to  run  as  against  the  landlord  until  the  tenant  has  terminated  the 
relation  by  some  unequivocal  act,  dearly  evidencing  adverse  possession. 
Cadwalader  v.  App,  Fenn.  ii.  538. 

68.  Legacy  —  Charge  —  Jnstalmente  —  Trutt.  A  charge  upon  real 
estate  to  pay  a  legacy  in  aonual  instalments  is  not  a  eontinuing  and  sub- 
sisting trust ;  the  statute  runs  from  the  time  when  the  instalments,  re- 
spectively, were  due.     Yearly  v.  Lomg,  Ohio,  xvi.  120. 

69.  Married  Woman  —  mfancy.  An  infant  married  woman  must 
bring  suit  within  twelve  yetu-s  after  she  readies  full  age.  OoKcetu  v. 
Faman,  Ohio,  vi.  597  ;  80  Ohio  St.  491. 

70.  Mortgage.  —  On  Wild  and  Uncvliivated  Lands  —  Ahtence  of  Mort- 
gagor—  Potteetion.  Where  lands  are  wild  and  uncaltivated,  and  the 
mortgagor  is  out  of  the  state,  the  statute  will  run  against  neither  the 
mortgagee  nor  mortgagor,  without  actual  possession  on  the  right  of  either 
for  twenty  years,  their  rights  being  redprooal  and  motoaL  Lode*  v. 
CkddveU,  111.  viii.  170 ;  94  111.  417. 

71.  Neto  Promite.  A  debt  barred  must  be  revived  either  by  an  ex- 
press promise  or  by  an  acknowledgment  such  as  reasonably  leads  to  the 
inference  that  the  debtor  intended  to  renew  his  promise  to  pay  or  to 
waive  tlie  benefit  of  the  statute.  Denng  v.  Marrett,  Minn.  525;  29 
Minn.  361.     Freg  v.  Jfolbea,  Peun.  xiv.  506. 

72.  Ihid.  —  Condition.  A  promise  to  pay  a  debt  upon  certain  condi- 
tions cannot  be  invoked  to  avoid  the  statute  unless  the  conditions  are 
complied  with.  Hanson  v.  TorcU,  AdnCr,  Kan.  vi.  140;  19  Kan.  278. 
Allison  V.  Bradford,  Teon.  ii.  588.  Pierce  v.  Segmour,  Wis.  xii.  64;  52 
Wis.  272. 

78.  Md.  —  Promise  reaching  Creditor.  A.  promise  to  pay  a  debt 
barred,  made  in  the  presence  of  a  third  party,  will  obviate  the  statute 
only  in  case  the  debtor  appears  to  have  intended  the  promise  to  reach 
Ijie  creditor.     Bachman  v.  EolUr,  Tenn.  v.  122. 

74.  JUd.  — Arranging  Affmrt.  A  promise  by  the  maker  of  a  prom- 
issory note  which  was  barred  that  as  soon  as  he  could  get  his  affairs 
arranged  he  would  see  that  the  holder  was  paid  is  safficieut  to  take  the 
case  out  of  the  statute.  Chasemore  v.  Turner,  Exch.  Ch.  L  284 ;  L.  R. 
10  Q.  B.  500. 

75.  llnd.  —  Writing.  To  remove  the  bar  of  the  statote  of  limitations 
by  a  new  promise  in  writing,  such  promise  must  be  determinate  and  un- 
equivocal.    Abraham  v.  Swan,  W.  Va.  xiii.  352. 

76.  Non-Residence — Business  Occupation—  Family  Residence.  Where 
the  defendant  did  business  in  one  state,  but  resided  in  another  state, 
though  he  was  at  his  place  of  business  daily  for  three  years,  and  after- 
wards moved  his  family  into  the  state,  the  statute  ran  from  such  removal 
only.     Edgerton  v.  Wachter,  Neb.  ix.  447 ;  9  Neb.  500. 

77.  Parties.  The  statute  does  not  run  against  a  debt  until  there  is  a 
person  in  existence  capable  of  maintaining  an  action  therefor.  Mars- 
teller  v.  Marsteller,  Penn.  x.  440;  98  Fenn.  St.  350.  Crosby  v.  Bovd, 
Cal.  xii.  234. 

78.  Pari  Payment.  Evidence  to  toll  the  effect  of  the  statute  for  part 
payment  must  clearly  prove  that  the  payment  was  made  on  account  of 
the  very  debt  in  court     Kuniel  v.  Kolb,  Penn.  vi.  217. 

79.  Rid.  —  Sale  —  Balance.  A  partial  payment  within  six  years,  npoa 
a  sum  due  on  account  for  the  sale  of  a  single  artide  of  property,  takes 
the  balance  of  the  claim  out  of  the  statute.  Betgamin  v.  Webster,  Maine, 
L  560 ;  65  Maine,  170. 
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80.  Pmrtnenkip  —  Accounting — Liquidatvm.  If,  after  dissolatioii, 
the  partoers  continue  closing  up  the  business,  reeeirhig  and  paying  out 
DMMwy,  the  cause  of  action  is  deemed  to  have  accrued  six  years  from  the 
last  item  received  or  paid  oat.  MeChtrg  v.  Capieliart,  Minn.  iv.  464 ; 
24  Minn.  17.  T»dd  v.  RaffeHg,  N.  J.  vii.  785.  Hoyt  r.  Sprague,  U.  S. 
C.  C.  Tiii.  616.  Jordan  v.  Miller,  Yn.  xii.  416 ;  75  Va.  442.  Aiken  v. 
ffatHe,  Ala.  ziii.  651 ;  67  Ala.  818. 

81.  Jbid.  — Part  Payment  bg  Partner.  A  p>art  p«yment  by  a  partner 
will  bind  the  firm,  in  thie  absence  of  evidence  to  tl>e  contrary.  Goodwin 
V.  Parian,  Q.  B.  Div.  viii.  644 ;  41  L.  T.  B.  N.  S.  91. 

82.  Ibid.  —  After  Dimolution.  Payment  by  a  parwer,  after  the  dis- 
solution <^  the  firm,  will  not  bind  the  otbw  meubera.  Gates  t.  Fi$k, 
Mich.  xii.  58 ;  45  IVUcfa.  522. 

83.  /Jwt  —  Pagmmtfor  Sptcied  Injury  —  Partnership  Acoovnt.  The 
payment  of  a  partner's  proportion  oi  a  sum  recovei*ed  for  a  specific  injury 
to  the  partnership  property  is  not  a  payment  made  in  the  aceoonts  of  the 
partnership,  and  will  not  stop  the  mBuiug  of  the  statnte  on  an  aooonvt 
stated.     McKeoten  v.  Gttild,  111.  viii.  620. 

84.  Ibid.  —  Promite  by  Partner  —  After  DietobUion.  The  promise  of 
one  partner  after  dissolution  will  not  take  a  debt  oat  of  the  statute  as 
against  another  partner.     Tate  v.  Chmantt,  Fla.  vi.  519  ;  16  Fla.  389. 

85.  Patent  —  Infringement  —  Federal  Statute.  An  action  to  recover 
damages  for  infringement  of  a  patent  before  June  22, 1874,  is  not  within 
die  operation  of  the  federal  statute.  Sai^es  v.  R,  £,  Oo.  U.  S.  C.  C. 
viii.  424. 

86.  Ibid.  —  State  Statutes.  State  statutes  of  limitation  are  applica- 
ble at  law  to  actions  for  the  infringements  of  patents.  Hoyden  v.  Ori- 
ental Mills,  U.  S.  a  C.  XV.  742. 

87.  iltid.  —  Thrma  consolidated.  Where  a  patent  has  been  granted  for 
fourteen  years,  and  extended  for  seven  years,  the  two  terms  are  consoli- 
dated into  a  single  integral  term  of  twenty-one  years,  and  an  action  to 
recover  profits  for  an  infringement  during  that  period  will  lie,  if  brought 
within  six  years  after  the  extended  patent  expires.  Sayks  v.  £.  S.  Oo. 
U.  S.  C.  a  vu.  743. 

88.  Personal  Injuries.  The  statnte  requiring  all  actions  fbr  injuries 
done  to  the  person  to  be  commenced  within  one  year  after  the  cause  of 
action  accrued  applies  to  every  form  of  physical  injnry.  Tohin  v.  R.R. 
Oo.  Tex.  xiii.  738 ;  66  Tex.  641. 

89.  Ibid.  —  Appointment  of  Administrator.  A  statute  of  one  year  in 
actions  for  injuries  commences  at  the  date  of  the  injury,  and  not  from 
the  appointment  of  an  administrator  who  sues  upon  it.  FowSbesv.  It.  R. 
Oo.  Tenn.  L  447. 

90.  Petition  of  Right.  The  statute  does  not  apply  to  a  petition  of 
right.     Rustomjee  v.  The  Queen,  Q.  B.  Div.  ii.  426 ;  1  Q.  B.  487. 

91.  Pleading — Foreign  Statute.  A  reply  to  a  plea  of  the  statute 
that  the  action  was  not  maiatainabie  io  a  foreign  state  is  not  demurrable ; 
it  puts  in  existence  the  fact  of  a  statute  of  limitations  therein.  Whelem 
V.  Kingsleg,  Ohio,  i.  603  ;  26  Ohio  St.  181. 

92.  Ouster — Unineloeed  Woodlands — Presumptive  Possession.  When 
owners  of  adjoining  tracts  of  land  are  in  actual  possession,  each  of  his 
own  tract,  using  his  woodland  as  fanners  usually  do,  neither  acquires 
title  under  the  statute  to  his  neighbor's  land  beyond  ihat  which  he  act* 
ually  enters  upon,  clears,  and  cultivates,  or  incl^s  by  fences,  and  holds 
adversely,  notoriously,  and  peiicealily  for  twenty-one  years.  Collins  v. 
Benedict.  Pean.  vL  878 ;  6  W.  N.  C.  No.  27. 

93.  Promissory  Note  —  Conditional  Sah.  An  instrament  whicli  kIiows 
a  conditional  sale  of  the  thing  sold,  and  not  merely  a  recital  of  the  con- 
sideration, is  not  a  promissory  note ;  and  heaoe,  although  witnessed,  no 
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acdon  can  be  maintained  npou  it  after  six  years  from  its  inoeption.    Sloan 
Y.  MeCarly,  Mass.  xv.  628  ;   134  Mass.  245. 

94.  Ibid.  —  Indortement  of  Payment  —  No  Payment.  An  indorsement 
of  a  payment  on  a  promissory  note  which  it  is  agreed  does  not  represent 
a  payment  in  fact,  and  is  not  signed  by  the  party  to  be  charged,  cannot 
be  made,  by  force  of  au  oral  agreement,  evidence  of  a  new  and  continu- 
ing contract  to  take  a  debt  out  of  the  statute.  Manekardy.  Blanehard, 
Mass.  V.  432;  122  Mass.  558. 

95.  Rid.  —  Injunction  tutpending  Sale  of  CoUateral  Security.  When 
the  enforcement  of  a  contract  given  to  secure  the  payment  of  a  note  is 
suspended  by  an  injunction  the  statute  running  against  the  note  will  be 
suspended.     Wiliiam*  v.  Pouns,  Tex.  v.  82. 

96.  Ibid. — Joint  Note  —  Payment  by  One  Maker.  A  payment  made 
by  the  co-maker  of  a  promissory  note  takes  the  ease  out  of  the  statute 
as  to  both  makers.     Bennett  v.  McCaute,  Mo.  iv.  11 ;  65  Mo.  194. 

97.  Ibid.  —  Note  made  in  Another  State.  The  statute  is  not  a  bar  to 
an  action  on  a  note  made  and  payable  in  another  state,  althougli  the  pai^ 
ties  continued  to  reside  there  until  any  action  thereon  was  barred  by  the 
statute  of  that  state.     Thompton  v.  Reed,  Maine,  xviL  152. 

98.  Reducing  Time  —  Existing  Rights.  A  statute  limiting  an  action 
against  a  city  to  one  year  will  not  affect  au  action  accrued  before  its  pas- 
sage.    Goillotd  v.  77ie  Mayor,  N.  Y.  xiii.  278. 

99.  For  Servieet  — Compensation  by  Will  not  made.  The  statute  runs 
in  assumpsit  from  the  death  of  one  who  has  promised  to  provide  for  ser- 
vices rendered  in  his  will,  and  has  failed  to  do  so.  Miller  y.  Lash,  N.  C. 
xiv.  91 ;  85  N.  C.  51. 

100.  Ibid.  —  No  Definite  Agreement  for  Payment.  Where  services  are 
rendered  for  a  series  of  years  under  no  definite  agreement  as  to  payment, 
the  implied  promise  is  to  pay  for  the  services  as  they  are  rendered,  and 
the  statute  begins  to  run  from  the  time  they  are  rendered.     Ibid. 

101.  Remedy —  Statute  of  Other  State.  Statutes  of  limiiation  operate 
on  the  remedy  only,  not  upon  the  right.  A  defence  founded  on  the  stat- 
ute of  limitation  of  a  sister  state  is  not  pleadable  in  bar  in  an  action  in 
this  state.     Perkins,  At/rn'r,  v.  Guy.  Miss.  v.  898 ;  55  Miss.  158. 

102.  Statutory  Action.  The  statutory  limitation  of  six  years  is  not 
applicable  when  the  entire  cause  of  action  arises  out  of  a  statute.  Cow- 
enhoven  v.  Freeholders  of  Middlesex,  N.  J.  xv.  117  j  15  Vroom,  282. 

103.  Against  Stockholder  —  For  Debt  of  Corporation.  An  action 
against  a  stockholder  upon  his  liability  for  the  debt  of  the  corporatioii 
runs  not  from  the  date  of  the  debt,  but  from  that  of  his  liability.  Handy 
V.  Draper,  N.  Y.  xiv.  1 66. 

104.  Summons  —  Service  —  Mail —  "  Unavoidable  Accident."  Where 
the  process  was  not  mailed  to  an  officer  in  another  town  until  the  day 
before  the  last  day  of  service,  though  in  time  to  reach  him  for  service,  if 
it  did  not  reach  Um  in  time,  the  action  is  barred,  for  the  failure  of  ser- 
vice was  not  the  result  of  unavoidable  accident.  Marble  t.  Hinds,  Maine, 
V.  145  ;  67  Maine,  208. 

103.  Surety  —  Balance.  A  surety's  promise  to  pay  the  balance  of  the 
debt  remaining  after  his  insolvent  principal's  estate  has  paid  its  dividend 
upon  such  debt  is  not  a  promise  to  pay  the  whole  debt,  the  principal's 
estate  paying  no  part  of  the  anticipated  dividend.  Senseman  v.  Hersk- 
man,  Penn.  ii.  412 ;  82  Penn.  St.  88. 

106.  Ibid.  —  Knowledfi  of  Creditor.  A  surety  in  pleading  the  stat- 
ute as  a  surety  where  the  instrument  does  not  show  that  relation  must 
make  it  appear  that  the  creditor  had  knowledge  thereof,  to  get  the  bene- 
fit of  the  statute.     Torrence  v.  Alexander,  N.  C.  xiv.  59. 

107.  Ibid.  —  Lease  under  SeaL  Where  a  lease  is  for  one  year,  and  is 
under  seal  (though  in  legal  effect  not  under  seal),  an  action  on  the  cove- 
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nant  of  the  surety  lies  within  sizteen  years,  and  does  not  expire  with  the 
lapse  of  six  years.     StcUe  v.  WatU,  N.  J.  xiv.  4G7  ;  15  Yroom,  126. 

108.  Jbid.  —  New  Promiie  —  Debt  of  Principal  barred — Mistake. 
A  surety  is  bound  by  his  own  new  promise  though  made  in  mistake  after 
the  debt  of  the  principal  was  barred.  Langston,  A<bn'r,  v.  Aderhold,  6a. 
vl  649  ;  60  Ga.  376. 

109.  Ibid.  —  Payment  by  Principal — Surety  pretenl.  A  payment  by 
the  principal  will  bind  the  surety  when  he  is  present  to  see  the  payment 
made  and  credited,  and  puts  no  limitation  on  the  transaction.  Glick  v. 
Oritt,  Ohio,  xiii.  441 ;  87  Ohio  St.  888. 

110.  Jbid.  —  OfHiterett.  Payment  of  interest  by  the  maker  of  a 
promissory  note  does  not  take  the  note  out  of  the  operation  of  the  stat- 
ute as  to  sureties  on  the  note.  Faulkner  v.  Bailey,  Mass.  v.  885;  123 
Mass.  560.     ScMndelv.  Gatee,  Md.  vi.  112;  46  Md.  604. 

111.  Ibid,  — Payment  out  of  Funds  of  Principal.  A  payment  made 
by  the  surety  out  of  the  funds  of  his  principal  will  stop  the  running  of 
the  statute.     McConnellv.  Merrill,  Vt.  xii.  61 ;  68  Vt.  149. 

112.  Ibid.  —  PuUie  Officer Misappropriation  of  Public  Money.    For 

money  misappropriated  by  a  public  officer,  there  being  no  concealment, 
the  action  must  be  brought  against  him  and  his  sureties,  within  the  time 
limited  by  the  statute.      Ware  t.  Slate,  Ind.  xii.  429. 

113.  Jbid. —  Sealed  Instrument  —  Principal  and  Sureties.  Where  a 
statute  declares  that  "  in  an  action  npon  a  sealed  instrument  against  the 
principal  thereto  "  the  limit  shall  be  ten  years,  the  action  against  the 
sureties  upon  the  instrument  is  not  saved  thereby.  Welfare  v.  ITiomp- 
son,  N.  C.  xi.  23  ;  83  N.  C.  276. 

114.  7*02  Deed  —  Color  of  Title.  A  tax  deed  or  sheriff's  deed  consti- 
tutes a  color  of  title  within  the  meaning  of  the  statute  of  limitations. 
Thomas  t.  JEckard,  III.  vii.  43 ;  88  III.  593. 

115.  TVuit  —  Constructive  TViist — Partnership.  The  trust  arising 
from  a  partnership  relation  is  a  trust  by  construction,  and  constructive 
trusts  are  subject  to  the  statute.     MeKeoum  v.  Guild,  III.  viii.  620. 

116.  Und.  —  Technical  Trust —  Money  to  pay  Debt.  A  technical  trust 
does  not  arise  upon  the  receipt  of  money  to  pay  a  debt  to  a  third  person  ; 
the  statute,  in  such  case,  runs  from  the  expiration  of  a  reasonable  time 
in  which  to  make  the  payment.  Stroman  v.  O"  Gain,  S.  C.  x.  446 ;  18 
S.  C.  100. 

117.  United  States  —  Act  of  Congress.  The  sovereign  power  of  the 
country  is  not  Iraund  by  the  words  of  a  statute,  unless  named  therein,  if 
the  statute  tends  to  restrain  or  diminish  the  powers,  rights,  or  interests  of 
the  sovereign.     U.  S.  v.  Godbold,  U.  S.  C.  C.  v.  168  ;  3  Woods,  550. 

118.  Ibid.  —  Exceptions  —  Act  of  Congress  construed.  Where  the 
statute  (§  786,  R.  S.)  prescribed  a  limitation  of  six  years,  in  actions  upon 
marshals'  bonds,  certain  classes  of  persons  being  excepted,  it  does  not 
bind  the  United  States.     Ibid. 

119.  Ibid. — State  Statutes.  A  state  statute  cannot  bar  the  United 
States,  and  no  state  can  pass  statutes  of  limitation  binding  upon  the 
United  vStates.      U.  S.  v.  Thompson,  S.  C.  U.  S.  viii.  66;  98  U.  S.  486. 

1 20.  Ibid.  —  Defence  against  United  States  —  Officer's  Account.  The 
statute  does  not  run  to  bar  a  suit  in  the  court  of  claims  by  an  officer  to 
establish  a  defence  to  a  cause  of  action  by  the  United  States,  nntil  they 
have  determined  that  they  will  hold  him  liable  by  refusing  to  credit  his 
account  with  the  amount  he  asks  to  be  allowed.  U.  S.  t.  Clarke,  S.  C. 
U.  S.  V.  609 ;  96  U.  S.  87. 

121.  Vendor  and  Purchaser — Title  to  Part  defective  —  Purchase' 
Money.  Where  the  title  to  a  portion  of  real  estate  purchased  fails  by 
reason  of  the  want  of  authority  of  the  vendor  to  sell,  the  purchaser's 
right  of  action  for  the  proportion  of  the  purchase-money  paid  accrues  at 
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onee,  and  tbe  statute  begias  to  ran.    Fwrhng  ▼.  iSKoim,  B.  L  viiL  797 ; 
12  R.  I.  437. 

122.  Vendoi'i  Lien  —  Note  far  Purchase-Money  —  Pwduuer.  The 
Tendor's  lien  fidU  at  the  termination  of  the  period  prescribed  for  the 
note,  as  against  a  vendee  in  good  faith  who  has  paid  fvli  price  for  the 
laud  subsequently  to  maturity  of  the  note.  Tate  t.  ffawkina,  Ey.  xviL 
6SJ. 

123.  Vetted  Right.  When  a  right  of  aotum  has  become  barred  the 
statutory  defence  is  a  vested  right  that  cannot  be  iapaired  by  subsequent 
legislation.     Ryder  v.  WiUon't  Ex'rt,  N.  J.  viii.  152  ;  12  Vroom,  9. 

124.  War  —  Forced  to  leave  &ate  during  Rebellion.  The  statnte  did 
not  ruu  against  one  who  vas  forced,  by  threats,  to  leave  the  state  dmri^ 
the  rebellion.     Smith  y.  MeUon,  Mo.  \.  238 ;  65  Mo.  315. 

lilS  PENDENS. 

1.  Commercial  Securities.  Lis  pendeiu  does  not  apply  to  oommerdal 
securities.     Orleaju  v.  Piatt,  S.  C.  U.  S.  vii.  787 ;  99  U.  S.  769. 

2.  Petition  in  Divorce  —  AUmony.  A  petition  in  divorce  and  for  ali- 
mony describing  the  husband's  real  estate,  in  whidi  an  iojunctioD  u 
prayed  with  a  decree  therein  showing  tliat  the  court  acted  favoraUy 
thereon,  operate  as  a  fi<  pendens.  Tolertou  v.  Williard,  Ohio,  vi.  5S6 ; 
30  Ohio  St.  579. 

3.  3id.  —  Reversal  of  Order.  The  reversal  of  an  order  of  a  court 
whidi  sets  out  aud  assigns  certain  real  property  to  the  wife  in  a  suit  for 
alimony,  as  being  premature,  will  not  ruease  this  Us  pendens.  Darnel  v. 
Hodges.  N.  C.  xv.  634 ;  87  N.  C.  96. 

4.  Property  drawn  ineidentedlg  in  Question.  A  suit  which  draws 
property  incidentally  in  question  is  such  lis  pendens  as  binds  a  purchaser 
pendente  lite.     Ibid, 

5.  Right  to  fie.  The  right  to  file  a  Ks  pendent  is  statutory  and  cannot 
be  impaired  by  the  court    Plait  v.  Matthews,  U.  S.  C.  C.  xiii.  681. 

6.  Scire  Facias.  A  scire  facias  sur  mortgage  is  /t<  penietts.  Ander- 
son V.  Love,  Penn.  zvL  763. 

MAIilCIOUS  PBOSECUTION. 

1.  Elements.  Tbe  plaintiff,  to  maintun  the  action,  must  establish: 
1.  That  the  prosecution  complained  of  was  ended  in  his  favor ;  2.  That 
it  was  instigated  by  the  defendant ;  3.  That  it  was  brought  without  prob- 
able cause ;  4.  That  it  was  maliciously  brought.  Scott  v.  Shelor,  Va.  iv. 
316 ;  28  Gratt.  890. 

2.  lUd.  —  Maiiee — ProbeiMe  Cause.  Malice  and  want  of  probable 
cause  are  esseotial  to  establish  the  action.  Metcalfe  v.  Ats.  Co.  Md.  ii. 
349 ;  45  Md.  198.  Lillard  v.  Carter,  Tenn.  i.  539.  Fagnan  v.  Knox, 
N.  Y.  ii.  697  ;  66  N.  Y.  525.  FHekinger  v.  Wagtter,  Md.  vi.  269  ;  46 
Md.  580.  E3)erly  v.  Rupp,  Penn.  viii.  571 ;  96  Penn.  St.  269.  Newtem 
V.  Weaver,  R.  I.  xiv.  760;  13  R.  I.  616.  SuUon  v.  Anderson,  Penn.  xv. 
636.     ScoU  V.  Shelor,  Va.  iv.  316 ;  28  Gratt.  890. 

8.  Advice  of  Counsel.  It  is  a  sufficient  defence  to  malice  and  want 
of  probable  cause  that  defendant  acted  under  the  advice  of  counsel. 
Turner  v.  O'Brien,  Neb.  iiL  628 ;  5  Neb.  642.  Block  v.  Meyers,  La.  xiL 
662.  Sparling  v.  Conway,  Mo.  xiv.  277.  Brobtt  v.  Rnff,  Penn.  xiv. 
605.  See  Horn  v.  SuUivan,  111.  iv.  174 ;  9&  111.  30.  Palmer  v.  .fftct- 
ardson.  111.  1  Am.  L.  T.  R.  163. 

4.  Ibid.  —  Stating  Facts.  The  defence  that  defendant  acted  under 
advice  of  counsel  is  overcome  by  evidence  that  he  did  not  state  the  facts 
of  the  case  to  his  counsel.  Wild  v.  Odell,  Cal.  xi.  391 ;  56  Cal.  136. 
Deeoux  v.  lAeux,  La.  xiL  657  f  33  La.  An.  392. 

6.  Rid.  — Advice  of  Jiutioe  of  the  Peaee.    The  defendant  cannot  be 
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permitted  to  sbow  that  he  acted  upon  the  adviee  ol  a  jnstioe  of  the  peace. 
Brohtt  V.  Bu^,  Penn.  ziv.  605. 

6.  AffidavU  —  Legal  Conclutiona.  The  affiant  to  a  criminal  complaint 
npon  which  a  warrant  is  issued  is  responsible  for  the  troth  of  the  facts 
set  out,  but  not  for  the  legal  conclusions  drawn  therefrom  by  the  com- 
mitting magistrate,  the  attorney  for  the  state,  or  the  grand  jury.  TTtauU 
T.  Krdeeler,  N.  Y.  i.  117. 

7.  BtUef.  If  there  has  been  an  honest  belief  in  the  guilt  of  the  party 
prosecuted,  it  is  8a£Bcient  for  probable  cause.  Fagnan  t.  Knox,  M.  Y. 
iL  697 ;  66  N.  Y.  525.  Melu  v.  FauUcner,  Ct.  of  Appeal,  ziiL  544.  Per 
contra,  Decoux  v.  Liemx,  La.  xii.  57 ;  33  La.  An.  892.  See  SeoU  v. 
Skelor,  Va.  iv.  816;  28  Gratt  890. 

8.  (Xvil  Action.  The  action  will  not  lie  for  damages  resulting  from 
the  use  of  lawful  process  where  there  is  neither  arrest  nor  attachment. 
Merfy  V.  Supp,  Pena.  viii.  571 ;  96  Penn.  St.  259.  Salado  ColUge  v. 
Daou,  Tex.  iv.  364;  47  Tex.  131.  Phdpt  r.  Homlen,  N.  Y.  tL  151  ; 
72  N.  Y.  89.  Mowe  v.  Long,  Tex.  xiii.  222.  Per  contra,  Woodt  v. 
FinnM,  Ky.  vi.  200 ;  13  Bush,  628. 

9.  Complaint.  It  is  not  necessary  to  show  that  one  or  more  of  the 
defendants  made  the  oom[daint ;  proof  that  they  caused  the  plaintiff  to 
be  prosecuted  is  sufficient.  Ocuebeer  v.  DrahoUe,  Neb.  xv.  876;  13  Neb. 
465. 

10.  Corporation.  The  action  lies  against  a  oorporadon.  Booghtr  t. 
lAJe  Asto.  Mo.  xiv.  216;  75  Mo.  526. 

11.  Oriminal  Procest  —  D^.  The  use  of  a  criminal  process  to  col* 
lect  a  debt  is  strong  evidence  of  malice.  CfaUoMoji  t.  ^itrr,  Mich.  i.  56 ; 
32  Mich.  332. 

12.  Ibid.  —  Financial  Condition  «f  JDefendant.  Qutere,  Whether  the 
I^aintiffin  an  action  for  nuluuous  prosecution  may  introduce  evidoioe 
tending  to  show  the  financial  condition  of  the  defendant,  for  the  purpose 
of  enhancing  damages.     Baileg  v.  Dodgt,  Kan.  ziv.  746. 

13.  Ibid.  —  Malice  —  Punilorif  Damages.  Where  the  damage  arising 
from  a  malicious  prosecution  is  slight,  and  there  is  an  absence  of  malig- 
nity on  the  part  of  the  defendant,  a  jodgment  for  a  small  sum  will  be 
upheld  as  punitory  of  the  defendant.  MaiUe  v.  Lacattagne,  La.  151. 
See  Carter  v.  Sutherland,  Mich.  xvii.  403.  Parkkuirtt  t.  Mcutellar, 
Iowa,  xiii.  656 ;  57  Iowa,  474. 

14.  Ibid.  — Mental  Sufferingt.  Mental  sufferings  may  constitute  a 
ground  for  compensatory  damages  in  the  action.  ParUiurtt  v.  Mattellttr, 
Iowa,  xiii.  656;  57  Iowa,  474. 

15.  Embezzlement  settled.  An  embezzler  can  be  prosecuted  though  he 
has  settled  the  embezalement.  Fagnan  y.  Knox,  N.  Y.  IL  697  ;  66  N. 
Y.  525. 

16.  False  Imprisonment — DiHinelioH.  At  common  law  there  is  a 
distinction  between  an  action  for  false  imprisonment  and  an  action  for 
malicious  prosecution.  The  former  is  in  trespass,  the  latter  on  the  case. 
The  former  is  maintainable  only  when  the  arrest  was  made  withoat 
legal  process,  the  latter  when  legal  process  has  been  perverted  mali- 
ciously and  without  probable  cause.     Hubbard  v.  Lord,  Tex.  zvi.  284. 

17.  Joint  Action  by  Defendants  in  Forcible  Enitry.  Qutere,  Whether 
the  action  will  lie  jointly  by  defendants  under  indictment  for  forciUe 
entry.    Lows  v.  Telford,  H.  of  L.  ii.  613  ;  I  App.  Cas.  414. 

18.  Jurisdiction  —  Issue  of  Warrant  —  Place  of  Arrest.  Jurisdiction 
obtains  in  the  county  where  the  preliminary  steps,  including  the  issuance 
of  the  warrant,  had  been  taken,  and  not  in  another  county  where  the 
anest  was  made.    Hubbard  v.  Lord,  Tex.  xvi.  284. 

19.  Malice— Arrest  Malice  may  be  inferred  from  want  of  probable 
cause  for  the  arrest  of  a  debtor,     .^ock  y.  Alsgers,  La.  xiL  562. 
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20.  Afotiee.  In  the  action  the  role  as  to  probable  cause  does  not 
depend  on  the  worthiness  of  motive.  Smith  v.  Austin,  Mich.  xv.  112; 
49  Mich.  286.  FUckinger  y.  Wagner,  Md.  vi.  269 ;  46  Md.  580.  Jokni 
Y.  Marsh,  Md.  ix.  143  ;  51  Md.  328. 

21.  Pleading  —  MaJiee —  Termination  of  Action.  It  mast  be  alleged 
that  the  action  was  brought  maliciously,  and  has  been  terminated.  Mis' 
Cracken  v.  Bank,  U.  S.  C.  C.  xi.  286. 

22.  ProbcMs  Cause  —  Defined.  Probable  cause  is  a  reasonable  ground 
of  snspidon,  supported  by  circumstances  sufficiently  strong  in  se  to  war- 
rant a  cautious  man  in  believing  that  the  accused  was  guilty.  Scott  v. 
(Sftefor.  Va.  iv.  816;  28  Gratt  890.  Johns  v.  Marsh,  Md.  ix.  143 ;  51 
Md.  323.  Decoux  v.  Lieux,  La.  xii.  657 ;  33  La.  An.  392.  Thdin  v. 
Dorses,  Md.  xv.  789 ;  58  Md.  539. 

23.  Ibid.  —  Court  and  Jury.  It  is  for  the  jury  to  determine  whether 
the  alleged  facts  really  exist,  and  for  the  court  to  determine  whether 
upon  the  facts  so  found  there  was  probable  cause  or  not  Metcalfe  v. 
Int.  Co.  Md.  ii.  349  ;  45  Md.  198.  Fagnan  v.  Knox,  N.  Y.  ii.  697  ;  66 
N.  Y.  525.  Womaek  v.  Circle.  Va.  vi.  446.  Johns  v.  Marsh,  Md.  ix. 
148 ;  51  Md.  823.  Huudt  v.  Kreieler,  N.  Y.  x.  117.  SuUon  v.  Ander- 
son,  Penn.  xv.  636.     IMin  v.  Dorsey,  Md.  xv.  789 ;  58  Md.  539. 

24.  J&tW. — Cbttmefion.  Judgment  of  conviction  is  evidence  primA 
facie  of  probable  cause.     Olson  v.  Need,  Iowa,  xvii.  718. 

25.  Ibid.  —  Discharge — Aequittcd,  That  the  plaintiff  was  discharged 
or  acquitted,  or  that  the  prosecution  was  abandoned,  is  not  condnsive  as 
to  want  of  probable  cause ;  the  presumption  may  be  rebutted.  Mickinger 
V.  Wagner,  Md.  vi.  269 ;  46  Md.  580.  Rogers  v.  Mahoney,  Cal.  xiii. 
519  ;  62  Cal.  611.  Parkliurst  v.  MasteUar,  Iowa,  xiiL  656;  67  Iowa, 
474.  Bruky  v.  Rose,  Iowa,  xiii.  683 ;  57  Iowa,  651.  Godfrey  v.  .Si>- 
niat.  La.  xiii.  685 ;  83  La.  An.  915.  Plasson  v.  Lottery  Co.  La.  xiv.  177. 
Wetmore  v.  Mellinger,  Iowa,  xv.  267.  Staub  v.  Van  Benthuysen,  La. 
xvii.  588. 

26.  Ibid.  —  Mortgagee's  Prosecution  of  Lessees  for  Forcible  Entry. 
The  action  will  not  lie  against  a  mortgagee  by  tenants  of  the  mortga- 
gor, for  a  prosecution  for  forcible  entry  not  sustained,  when  the  mort- 
gagee has,  after  suit  for  foreclosure,  taken  possession  by  removing  the 
lock  of  the  outer  door,  and  has  been  forcibly  driven  out  by  the  lessees. 
Lows  V.  Telford,  H.  of  L.  ii.  613;  1  A  pp.  Cas.  414. 

27.  Ibid.  —  PkadtTig.  An  all^ation  that  defendant  maliciously  and 
without  probable  cause  procured  an  indictment  to  be  found  is  a  sufBcient 
allegaUon  of  want  of  proWble  cause  in  a  complaint  for  malicious  prose- 
cation.     Hampton  v.  John,  Iowa,  xiv.  113;  58  Iowa,  317. 

28.  Ibid.  — Prosecution  continued  without  Cause.  Where  an  action 
u  commenced  upon  probable  cause,  but  is  continued  when  the  elements 
of  probable  cause  have  ceased,  the  action  will  lie.  Wetmore  v.  Mellinger, 
Iowa,  XV.  267. 

29.  Prosecution  terminated.  The  right  of  action  is  complete  when- 
ever the  particular  prosecution  is  disposed  of  in  such  a  manner  that  it 
cannot  be  revived.     Casebeer  v.  DrahobU,  7  Neb.  xv.  376 ;  13  Neb.  465. 

80.  Riid.  —  No  Bill  found.  The  discharge  of  a  party  because  the 
grand  jury  has  found  no  bill  agunst  him  is  a  legal  end  to  the  prosecution. 
Graves  v.  Dawson,  Mass.  xi.  398 ;  130  Mass.  78. 

31.  Ibid.  —  NoL  Pros.  The  entry  of  a  noL  pros,  may  be  one  of  sev- 
eral, may  be  the  only  fact,  may  be  a  controlling  fact,  or  may  be  an  en- 
tirely unimportant  one,  as  to  whether  or  not  the  prosecution  -was  termi- 
nated.    Ibid. 

32.  Ibid.  —  Nol.  Pros,  in  Previous  Prosecution.  The  entty  of  a  noL 
pros,  in  a  previous  prosecution  is  not,  as  matter  of  law,  such  a  termina- 
tion of  that  prosecution  nn  to  give  the  now  plaintiff  a  right  of  action  for 
malicious  prosecution.     Ibid. 
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83.  Against  SaUway  Company  —  For  Aet$  qfit$  Police.  The  action 
will  lie  agaiu8t  a  railway  oompanj  for  a  prosecution  by  its  police  officers. 
Edwardi  v.  R.  R.  Co.  Clian.  Div.  xL  488 ;  41  L.  T.  R.  N.  S.  860. 

84.  Agmtut  Secvings  Bank.  The  action  will  lie  against  a  savings  bank. 
Reed  v.  Bank,  Mass.  xi.  503  ;  180  Mass.  488. 

85.  Search  Warrant,  The  action  will  lie  for  maliciously,  and  without 
probable  caose,  instituting  and  carrying  forward  proceedings  under  a 
search  warrant.      Whitson  r.  Majf,  Ind.  xi.  333. 

36.  Statement  —  Proseeuiton  by  OffieiaL  Where  tho  complainant  has 
given  the  prosecating  officer  full  information  of  his  charge,  and  the  lat> 
ter  brings  the  prosecution,  the  former  is  not  liable  therefor.  Smith  v. 
AuHin,  Mich.  xv.  112  ;  49  Mich.  286.  See  Hahn  t.  Schmidt,Ct\.  xvii. 
107. 

37.  Vexatious  Suit — Gamithee  —  Defendant.  In  suing  out  garnish- 
ment in  aid  of  a  pending  suit,  the  wrong  and  vexation,  if  there  be  any, 
are  against  the  defendants  in  the  action,  not  against  the  garnishee. 
Pounds  T.  Hamner,  Ala.  v.  740  ;  57  Ala.  842. 

38.  Wealth  and  Influence  of  Defendant.  In  slander,  malicioas  prose- 
cution, and  false  imprisonment,  Uie  plaintiff  may  show  the  wealth  and 
influence  of  the  defendant,  by  the  certified  abstracts  from  the  books  con- 
taining the  returns  of  the  assessments  for  taxation  of  the  laud  and  per- 
sonal  property  belonging  to  the  defendant  in  the  year  1876,  the  year  of 
the  trial  of  the  cause.      Womack  v.  Circle,  Va.  vi.  446. 

MANDAMUS. 

1.  When  to  be  Issued.  Though  mandamus  b  a  pren^tive  writ  and 
in  a  proper  case  demandable  of  right,  yet  it  will  not  be  issued  except  in 
extraordinary  cases  where  there  would  otherwise  be  a  failure  of  justice. 
hs.  Co.  V.  Commonwealth,  Penn.  ix.  186  ;  92  Penn.  St.  72.  State  v.  R. 
R.  Co.  Conn.  vii.  490;  45  Conn.  331. 

2.  I6id.  —  Peremptory  Writ  —  Proof  of  Duty  or  Right.  A  peremp- 
tory writ  of  mandamus  is  an  extraordinary  remedy  to  coerce  the  per- 
formance of  a  preexisting  duty  or  a  clear  and  specific  legal  right,  and 
therefore  will  be  granted  only  where  the  right  or  duty  is  clearly  estab- 
lished and  the  facts  upon  which  it  is  based  are  undisputed.  StcUe  v.  Man- 
itowock.  Wis.  xii.  287 ;  62  Wis.  423. 

8.  Authority  of  Writ  —  Power  —  Duly.  Mandamus  neither  confers 
power  nor  imposes  duty,  but  is  a  command  to  exercise  a  power  already 
possessed,  or  to  perform  a  duty  already  imposed.  Lowe  v.  Phelps,  Ey. 
vui.  498  ;  14  Bush,  642.  U.  S.  v.  LaheUe  County,  U.  S.  C.  C.  xii.  227  ; 
2  McCrary.     See  Me  bride  v.  Grand  Rapids,  Mich.  2  Am.  L.  T.  R.  638. 

4.  Ibid.  —  Discretion.  Mandamus  never  lies  to  control  discretion,  but 
it  may  be  used  to  compel  its  exercise.  Mx  parte  Burlis  and  Graff",  S.  C. 
U.  S.  xi.  450.  Ohio  County  Court  v.  Newton,  Ky.  xi.  569 ;  79  Ky. 
267.  Bailey  v.  Ewart,  Iowa,  ix.  45  ;  52  Iowa,  111.  Mx  parte  Shandries, 
Ala.  xi.  839  ;  66  Ala.  134. 

5.  To  certify  Agreed  Case.  Where  a  motion  for  a  new  trial  was 
heard  on  an  agreed  case  made  after  verdict,  mandamus  will  lie  to  compel 
the  judge  to  certify  the  case  as  stipulated.  State  v.  Cox,  Minn.  ^iL 
625 ;  26  Minn.  214. 

6.  Appeal — Bill  of  Exceptions  —  Refusfd  to  sign.  A  judge  maybe 
compelled  by  mandamus  to  sign  a  bill  of  exceptions  tendered  him, 
when  of  right  he  ought  to  sign  it  and  refuses  to  do  so.  Page  v.  Clopton, 
Va.  vi.  701  ;  80  Gratt.  415. 

7.  Bnd.  —  To  correct  Errors.  The  appellate  court  will  not  award  a 
mandamus  to  correct  an  error  which  is  revisable  on  appeal  or  writ  of 
error.     Ex  parte  R.  R.  Co.  Ala.  xii.  426 ;  65  Ala.  399. 

8.  3id.  —  Time  for  AppeaL    The  writ  will  not  lie  to  compel  a  judge 
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to  grant  an  appeal  and  fix  the  time  for  flKng  a  bond  after  adjonniment 
(rf  court  for  the  term,  where  die  statute  expressly  deagnates  the  conrt 
as  the  aathority  to-grant  tke  appeal.     Grnner  v.  Moora,  Colo.  zvi.  72. 

9.  To  rutore  Attorney  to  Pmetiee.  Mantiainiis  is  the  proper  remedy 
to  restore  an  attorney  to  practice  who  has  been  ill^ally  disbarred.  Inn 
RMnmm,  8.  C.  U.  S.  1  An.  L.  T.  B.  d26. 

10.  To  Oarrier — Againtl  Railway  Corporation  to  carry  PoMOngtn 
and  Freight —  Strike  ofEmployeet.  A  railroad  corporation  may  be  com- 
pelled by  mandamas  to  exercise  its  dndes  as  a  CMrier  of  freight  and  pas- 
sengers ;  and  such  a  corporation  cannot  refuse  or  neglect  to  perform  its 
duties  as  such  carrier  becasse  of  a  controversy  with  its  employees 
over  the  expense  of  doing  such  duties.  People  v.  S.  R.  Co.  N.  T.  xv. 
378. 

11.  Ibid. —  SStipper's  Suit  to  compel  Transportation.  Mandamus  will 
not  lie  to  compel  the  carriage  of  freight  at  the  suit  of  the  shipper.  PMh 
pie  V.  B.  Jt.  Cb.  N.  Y.  xi.  69  ;  51  How.  Pr.  97. 

12.  Corporation  —  Bestoriny  Member.  Mandamus  is  the  appropriate 
writ  to  effect  the  restoration  of  a  member  of  a  private  eorporation  who 
has  been  irregalariy  removed  from  membership,  i^ate  r.  Carteret  Cfui, 
N.  J.  vu.  117;  11  Vroom. 

18.  To  Committionert  of  Eiyhway  —  To  Tax  to  Open  Road.  The 
granting  of  the  writ  against  highway  commissioners  to  compel  them  to 
raise  a  tax  to  open  a  road  is  discretionary.  Otweyo  v.  People,  111.  xiL 
687. 

14.  Seat  of  Councilman  —  UnlawfuUy  declared  Vacant.  The  writ  will 
issue  to  restore  a  couneilman  to  his  seat  whi^  the  council  has  nnlawfully 
declared  vacant,  and  which  is  still  vacant.  Doyle  v.  Raleiyh,  N.  C.  xvi. 
793. 

15.  To  County  Auditor— For  Fee$  due  Jtutiee.  The  writ  will  not 
issue  to  compel  the  payment  of  fees  to  a  justice  by  the  county ;  he  must 
bring  ao  action.  Wheeloek  v.  Comity  Auditor,  Mass.  xi.  572 ;  ISO  Mass. 
486. 

16.  7b  Oomtty  Commimmurt — SeBiny  Jntoxieatiny  Ligiuort — Li- 
cense—  Discretion  in  granting.  Where  a  statute  provides  that  the 
county  commissioners  in  each  county  shall,  upon  the  recommendation  of 
the  selectmen  of  the  town  where  the  business  is  to  be  carried  on,  lieense 
suitable  persona  to  sell  intoxicating  liquors  in  suitable  places  in  the 
county,  the  commissioners  have  a  discretion  to  grant  or  refuse  licenses  to 
persons  recommended  by  the  selectmen,  and  the  exercise  of  their  judg^ 
ment  in  the  matter  cannot  be  controlled  by  a  mandamus.  Batters  v. 
Dunning,  Conn.  xvL  2S1. 

17.  To  County  Treasurer  —  Jntemt  on  Money  in  Dispute  to  he  paid. 
In  proceedings  to  compel  a  county  treasurer  to  pay  money,  the  right  to 
which  is  disputed,  interest  is  not  usually  allowed  iu  the  absence  of  a  stat- 
ute or  a  contract  relation  caUing  for  it.  Petite  v.  Wexfird  County, 
Mich.  vi.  206 ;  37  Mich.  851. 

18.  £eel»sicKtical  Society —  Restoration  of  Member  of  Mere  Irregular- 
ity. Where  it  appears  that  a  member  of  an  ecclesiastical  society  has  beea 
irregularly  expelled,  but  that  if  restored  he  could  be  expelled  for  cause, 
a  wi-it  of  peremptory  mandamus  to  restore  him  to  membership  will  be  re- 
fused. Meistmr  v.  Anshsi  Cheted  Conyreyatien,  Mich.  tL  687  ;  ST  Mich. 
542. 

19.  7b  Election  Officers  ■—  Ballots  —  Initial  —  Full  Name.  The  writ 
will  not  issue  to  compel  a  board  of  examiners  (canvassers  of  deotion)  to 
oeuBt  ballots  for  "  L.  Clark  of  Springfield,"  as  ballots  for  "  Leonard 
Qark  of  Springfield."  Clark  v.  Board  of  Examiners,  Mass.  vii.  788 ; 
126  Mass.  282. 

20.  Federal  Court — Jurisdiction.    The  fedfisal  oonrta  have  power  to 


Digitized  byLjOOQlC 


MANDAMUS.  576 

iMoe  the  writ  wbea  Qtoeuarj  Ux  •oforce  juriadicdon  alreadj  acquired, 
and  as  auxiliary  to  tbeir  general  jurisdiction.  Wi$d«m  t.  JUemphii,  U. 
S.  a  G  vu.  298. 

21.  Rid.— To  StaU  OJieera  to  levy,  coOeet,  and  dightrse  Taxes. 
Mandamus  will  not  lie  to  oowpel  the  officers  of  a  state  to  perform  tbeir 
political  duties.  The  levj,  collection,  and  disbursement  of  taxes  are 
duties  pertaining  to  the  executive  power  of  a  state,  and  the  judicial 
power  has  no  authority  to  control  the  ofiieers  of  a  state  in  this  behalf. 
StaU  V.  Jumel:  EUioU  r.  WiUz,  S.  C.  U.  S.  x».  449 ;  107  U.  S.  711. 

22.  Ibid. —  To  Countff  Authmritiu  ia  levv  Tax  to  pay  Jndebtednest — 
Limit  cf  Authority — Omvming  Court — Levying  Tax  —  SleUute.  The 
circuit  courts  of  the  United  States  have  no  power  to  compel,  by  maiKii^ 
mus  or  otherwise,  the  authorities  of  a  connty  to  convene  at  a  time  or 
place  unanthoriaed  by  law;  nor  to  compel  such  authorities  to  levy  a 
special  tax  for  the  payment  of  the  county  indebtedness  and  apply  its 
proceeds  otherwise  than  is  prescribed  by  the  legislature  of  tiw  state. 
Graham  v.  Parltam,  Ark.  vi.  645 1  82  Ark.  676. 

23.  Ibid.  —  X«vy  —  Authorized  Tax.  This  court  cannot,  by  manda- 
mus or  otherwise,  direct  a  municip^  corporation  to  levy  a  tax  larger 
than  is  authorised  by  law.     U.  &  v.  Elizabeth,  U.  S.  C.  C.  ix.  282. 

24.  Jlnd.  —  JudgmeHt.  The  federal  courts  will  sot  grant  a  mandamus 
to  eoforce  the  levy  aad  coUectioa  of  a  tax  for  the  payment  of  a  claim, 
unless  the  claim  is  in  judgment ;  but  ia  general  the  state  conrts  hold, 
that  where  there  is  a  clear  duty  to  levy  and  collect  a  special  tax  to  pay  a 
special  debt  or  class  of  debts,  and  the  genoinaness  of  the  debt  is  not  dis- 
puted, and  no  valid  defence  is  alleged  or  claimed,  the  levy  and  collection 
will  be  enforced  by  mandamus  without  u  prior  judgment  at  btw.  StaU 
V.  Manitowoc,  Wis.  xii.  287  ;  52  Wis.  423. 

2.5.  Ibid.  — Practice— NevJtrtmf  Act  of  March  87,1878.  The  act 
of  the  legislature  of  New  Jersey  providing  for  service  of  execution  pro- 
cess upon  the  collector  and  assessor  o£  a  municipality  against  which  judg- 
ment has  been  obtained  most  be  followed  out  by  the  United  States 
marshal  before  the  circuit  court  will  issue  a  maudamos  to  the  officers  of 
the  municipality  commanding  them  to  levy  a  tax  to  pay  a  judgment  re- 
covered in  such  court.     Moron  v.  Elizabeth,  U.  S.  C.  C  xii.  355. 

26.  To  Hear  and  Decide  Cause.  The  writ  is  the  proper  remedy  to 
compel  the  judge  of  an  inferior  court  to  hear  and  decide  a  cause  at  issue 
before  liim.  State  v.  Judge  of  District  Court,  hk.  xiv.  86.  State  v. 
Judge  of  District  Court,  La.  xiv.  114.  State  v.  Williams,  Ala.  xiv.  268. 
Stale  V.  LaugAlin,  Mo.  xiv.  277.  .State  v.  Judge  of  District  Court,  La. 
xvL  14. 

27.  Joint  Writ  —  Seuend  Office*.  Unless  the  office  sought  to  be  con- 
trolled by  mandamus  be  one  office^  prosecutors  cannot  join  in  the  writ. 
U.  S.  V.  McKelden,  D.  C.  viii.  778. 

28.  Jury  Trial — Practice.  The  writ  will  not  issue  to  compel  a  dis- 
trict judge,  in  advance  of  tho  day  of  trial,  to  grant  a  defendant  a  jury 
trial.     .State  v.  Rising,  Nev.  x.  339 ;  15  Mev.164. 

29.  Land  Patent,  The  writ  will  be  granted  to  compel  the  delivery  at 
a  land  patent  signed  by  the  president,  and  duly  sealed,  cotmtersigned, 
and  recorded.     U.  S.  v.  Schurz.  S.  C.  U.  S.  xi.  33 ;  102  U.  S.  878. 

80.  Compelling  Officer  to  publish  LegisUuive  Acts,  etc.  Mandamus  is 
the  only  remedy  to  eompel  the  proper  state  offioer,  whose  duty  it  is,  to 
publish  the  acts  of  the  state  legislature  in  due  course;  and  also  to  fur- 
Bish  certified  copies  theroL  Walffie  v.  McCauU,  Va.  xiv.  573;  76  Ya. 
876. 

81.  Liquor  License  —  Atiitrary  Discrimination.  The  writ  will  issue 
to  compel  the  granting  of  a  liquor  license  where  there  is  shown  an  arbi- 
trary discrimination  against  the  applicant  Zanone  v.  Mound  City,  UL 
xiv.  586. 
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32.  Mumcipcd  Corporation  —  Debt  —  Demand —  RefiuaL  Where  a 
judgment  has  been  obtained  against  a  municipal  corporation  for  overdue 
interest  on  its  bonds,  it  is  not  necessary  to  prove  an  express  demand  for 
payment,  and  an  express  refusal  thereof,  as  a  condition  precedent  to  the 
issuance  of  a  writ  of  mandamus  to  compel  payment.  U.  &  r.  Elizabeth, 
U.  S.  C.  C.  ix.  232. 

83.  3id.  —  Levy  of  Taxes  to  pay  the  Judgment.  Mandamus  is  gener- 
ally a  proper  remedy  to  enforce  the  levy  of  taxes  for  the  payment  of 
judgments  against  municipal  corporations,  when  the  ordinary  process  of 
execution  is  inadequate.  SttUe  v.  Guttenherg,  N.  J.  v.  753.  Wi*dom  v. 
Memphis,  U.  S.  C.  C.  viL  298.  Lytm  v.  Elizabeth,  N.  J.  xii.  341 ;  14 
Vroom,  158. 

34.  Hid,  — Interest  on  Debt.  The  writ  will  issue  to  compel  a  city  to 
levy  a  tax  to  pay  interest  on  its  debt.     Memphis  v.  Bethel,  Tenn.  i.  539. 

35.  Ibid.  —  For  Services  —  Quantum  Meruit  —  Forfeiture,  Manda- 
mus does  not  lie  to  compel  a  city  to  pay  an  unliquidated  demand,  such  as 
a  claim  on  a  quantum  meruit  for  the  value  to  the  city,  of  services  per- 
foi-med  and  materials  furnished  on  a  contract  which  was  afterwards  for- 
feited.    People  V.  Detroit,  Mich.  ii.  244. 

36.  Municipal  Officer  —  Fine  —  Appeal  The  writ  lies  to  compel  a 
municipal  officer,  clothed  with  judicial  powers,  to  grant  an  appeal  from  a 
judgment  imposing  a  fine  under  the  provisions  of  an  alleged  unoonstitu- 
tional  municipal  ordinance.  State  v.  Mayor  of  Baton  Rouge,  La.  xvi. 
140. 

87.  Designation  of  Newspapers  for  Official  Advertisements.  Where 
the  statute  requires  the  common  council  to  designate  not  to  exceed  four 
newspapers  having  the  largest  circulation  in  the  city  in  which  the  adver- 
tising shall  be  done,  mandamus  will  not  lie  to  compel  the  common  coun- 
cil to  designate  a  particular  paper,  even  though  such  paper  has  the  largest 
circulation.  And  if  the  council  has  designated  four  papers  not  having 
the  largest  circulation  the  appointment  could  not  be  vacated  in  a  pro- 
ceeding to  which  the  proprietors  of  these  papers  were  not  parties.  'Peo- 
ple V.  Troy,  N.  Y.  vui,  724 ;  78  N.  Y.  88. 

38.  PtdMc  Board  —  Review  of  Proceedings  of  Inferior  Body.  Where 
authority  is  given  by  statute  to  a  public  board  to  review  the  report  of  an 
inferior  public  body,  with  an  appeal  therefrom  to  any  person  interested, 
the  proper  remedy  against  a  decision  quashing  the  proceedings  of  the  in- 
ferior body  is  by  appeal ;  mandamus  will  not  lie.  State  v.  Commission- 
ers, Md.  iv.  623 ;  46  Md.  621. 

39.  Public  Officer —  Official  Duty.  To  justify  the  issuance  of  the 
writ  of  mandamus  to  enforce  the  performance  of  an  act  by  a  public  offi- 
cer, the  act  must  be  one  the  performance  of  which  the  law  specially  en- 
joins as  a  duty  resulting  from  his  office.  Mining  Co.  v.  SeaweU,  Nev.  iii. 
689. 

40.  Bfid.  —  Demand.  Where  mandamus  is  instituted  by  a  tax-payer 
against  a  county  clerk  and  county  treasurer  to  require  them  to  keep  their 
official  books  in  a  particular  muiner,  it  is  a  necessary  condition  to  the 
issuance  of  the  writ  that  demand  should  have  been  made  upon  such  offi- 
cers for  the  purposes  indicated  in  the  writ  State  v.  Eberhardt,  Neb.  xv. 
602  ;  14  Neb.  201. 

41.  Ibid.  —  Incumbency.  Mandamus  proceedings  against  an  official, 
simply  as  an  official,  are  not  a£Pected  by  a  change  of  incumbency.  Peo- 
ple V.  Wexford  County,  Mich.  vi.  206 ;  37  Mich.  851. 

42.  Public  Records  —  Access  and  Use.  The  writ  will  not  be  granted 
to  compel  the  custodian  of  public  records  to  deliver  them,  even  in  his 
office,  to  one  who  proposes  to  take  a  copy  of  them  there.  Beem  v.  PeojAe, 
Colo.  xvii.  551. 

43.  Ibid.  —  Inspection  —  By  Interested  Parties.     If  inspection  of  the 
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records  in  the  state  auditor's  office  be  refused,  mandamus  will  lie  to  com- 
pel the  allowance  of  the  right.  Brewer  v.  Walton,  Ala.  xi.  438;  65 
Ala.  88. 

44.  Paymtint  of  PuUic  Solar  let.  Payment  of  public  salaries  can  be 
enforced  by  mandamus.  MeBride  t.  Grand  Sapid*,  Mich.  xii.  752  ;  47 
Mich.  236. 

45.  Superintendent  of  PiMic  Schools —  Teacher' t  Certificate.  The 
writ  will  not  issue  to  compel  a  couuty  superiutendent  to  issue  a  teacher's 
certificate  to  one  who  had  been  examined  as  to  qualifications  and  then 
refused  a  certificate.     Bailey  v.  Ewart,  Iowa,  ix.  45 ;  52  Iowa,  111. 

46.  Lowett  Bid  for  PuUic  Work  —  Discretion.  Mandamus  will  not 
issue  to  compel  the  acceptance  of  the  lowest  bid  for  public  work,  unless 
all  discretion  is  taken  away  from  the  offloers  asking  for  proposals.  State 
V.  Kendall,  Neb.  xvii.  660. 

47.  Qttaihing  Petition  fur  Writ.  The  practice  of  the  court  at  special 
term  in  quashing  the  [tetitioD  and  motion  for  a  writ  of  maudamus  should 
be  discountenanced.     People  y.  R.  R.  Co.  N.  Y.  xv.  378. 

48.  Relief  claimed — Relief  granted.  The  relator  in  mandamus  pr«>- 
ceedings  is  not  usually  granted  greater  relief  than  is  claimed  in  his  appli- 
cation for  the  writ.  People  y.  Wexford  County,  Mich.  vi.  206 ;  37  Mich. 
351. 

49.  What  Rights  protected.  The  writ  is  to  be  applied  only  to  the  pro- 
tection of  civil  rights.     Mining  Co.  v.  SeatoeU,  Ner.  iii.  689. 

50.  To  Accept  Sheriff's  Bond — Statutory  Vacancy.  The  county 
court  cannot  be  compelled  by  mandamus  to  accept  a  sherifTs  bond  after 
the  time  designated,  the  statute  declaring  a  vacancy  on  such  default. 
Lowe  V.  Phelps.  Ky.  viiu  498;  14  Bush,  642. 

51.  Sheriff's  Deed — Recitals.  Mandamus  does  not  lie  to  compel  a 
sheriff  to  execute  a  deed  to  the  purchaser  at  a  judicial  sale,  containing 
recitals  different  from  those  embraced  in  the  return  to  the  execution 
under  which  the  sale  took  place.  Howell  v.  Lane,  Cai.  vi.  614;  58  CaL 
218. 

52.  Subordinate  Lodges  —  Suspension.  Where  a  corporation  haviog 
authority  to  establish  and  govern  subordinate  lodges  suspends  such  a 
subordinate  lodge  or  its  members  for  non-compliance  with  an  illegal 
order,  the  writ  lies  to  restore  them  to  their  rights.  Grand  Lodge  r. 
Stepp,  Penu.  xvii.  61. 

58.  By  Supreme  Court  of  the  District  of  Columbia.  The  supreme 
court  of  the  District  of  Colombia  is  authorized  to  issue  the  writ  as  an 
original  process  in  cases  where,  by  the  principles  of  the  common  law, 
the  party  is  entitled  to  iu  U.  S.  v.  Schurz,  S.  C.  U.  S.  xi.  83 ;  102  U. 
S.378. 

54.  Collection  of  Taxes.  Axtj  citizen  may  apply  for  the  writ  to  coid- 
pel  the  collection  of  taxes  by  the  proper  officers.  Hyatt  v.  Allen,  Cal.  xL 
187 ;  54  Cal.  353.     Mining  Co.  v.  Seawell,  Nev.  iii.  689. 

55.  Ibid.  —  Jicdgment  on  Warrants  payable  out  of  Taxes  of  Certain 
Tears.  A  judgment  creditor  in  a  suit  on  warrants  payable  out  of  the 
taxes  of  certain  years  cannot  have  a  mandamus  on  the  parish  to  levy  a 
tax  according  to  the  rolls  of  the  current  year  to  pay  the  judgment.  £iate 
V.  St.  Martin.  La.  xiii.  278. 

56.  Telephone  Patent  —  Licensee  —  Carrier.  A  right  to  use  a  certain 
patent  telephone  will  not  be  subjected,  by  mandamus,  to  the  use  of  a  tele- 
graph company  under  claim  that  the  licensee  is  a  common  carrier.  Teleg, 
Co.  T.  Telephone  Co.  Conn.  xiii.  329 ;  49  Conn.  352. 

57.  Transfer  of  Stock.  The  writ  should  not  be  granted  to  compel  the 
transfer  of  stock  in  a  corporation  to  the  purchaser.  Ins.  Co.  v.  Common- 
weakA,  Penn.  ix.  186;  92  Penn.  St.  72.  Slate  t.  Biaggio  Guerrero, 
Ner.  ir.  518;  12  Neb.  105. 

ST 
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58.  Wrongful  Dtprtvation  of  0-fiee.  In  ViTginia,  maudamos  is  the 
true  specific  remedy  for  the  wrongful  deprivation  of  an  office,  whatever 
may  be  the  rule  elsewhere.  Ltwxt  v.  Whittle,  Va.  ivi.  816.  See  Nelaon 
V.  Edwards,  Tex.  xiL  702;  64  Tex.  389. 

MABBIAOE  AND  DIVORCE. 

I.  Thb  Rblatiox.  m.  Alimont. 

II.  Divorce.  IV.  Costodt  of  Childbkh. 

I.  Relation.  1.  Sttttut  —  Non-  Content.    No  status  is  established  to  give  jnrisdiction 

where  the  plaintiff  sets  up  non-oonsent.     Doughty  v.  jXavghty,  N.  J.  ▼. 
213  ;  1  Stew.  584. 

2.  Abandonment  —  Jutl^ying  Causes.  While  the  marriage  relation 
exists,  each  lias  a  right  to  the  society  aod  service  of  the  other.  The  only 
causes  which  will  justify  abandonment  are  such  as  will  authorize  a  di- 
vorce.    Fork  v.  Ftmer,  Iowa,  liv.  686 ;  69  Iowa,  487. 

3.  Cohabitation  —  Evidence.  "  Habit  and  repute  "  are  not  marriage, 
but  the  proof  of  it;  De  Thoren  v.  The  Attorney  General,  H.  of  L.  iii. 
394  ;   1  App.  Gas. 

4.  Ibid. —  Impediment  removed — Scotch  Late.  By  the  Scotch  law, 
cohabitation  under  a  supposed  marriage,  against  which  there  is  an  im- 
pediment, being  continued  on  the  removal  of  the  impediment,  may,  "  by 
habit  and  repute,"  create  the  presumption  of  marriage.    Ibid. 

6.  Ibid,  —  Presumption.  Cohabitation,  declarations  of  the  parties,  and 
reputation  of  marriage  are  sufficient  to  establish  a  presumption  of  the  re> 
lation.  Betsinger  v.  Cliapmam,  N.  Y.  xiv.  90 ;  24  Hun,  15.  Peel  v.  Peet, 
Mich.  xvii.  631. 

6.  lUd.  —  Ceremonial  Marriage  —  Contract  —  Per  Verba  de  Prasenti. 
A  ceremonial  marriage  is  not  essential  to  its  validity.  Where  the  parties 
declare  their  intention  of  present  marriage  before  witnesses,  and  that  act 
is  followed  by  cohabitation,  a  valid  marriage  is  contracted.  Dyer  v. 
Bannock,  Mo.  vi.  83  ;  66  Mo.  891. 

7.  Ibid.  —  Reputation  —  lUicit  BekUion.  A  marriage  will  not  be  pre- 
sumed from  cohabitation  and  reputation  where  the  relation  between  the 
parties  was  of  illicit  origin  and  there  is  no  proof  of  a  subsequent  actual 
marriiLse.     Hunt's  Appeal,  Penn.  v.  729  ;  86  Penn.  St.  264. 

8.  Ibid.  —  Mode  of  Life.  Marriage  may  be  established  by  the  proof 
of  cohabitation  when  such  cohabitation  has  the  elements  of  a  matrimonial 
relation,  and  in  rebuttal  that  one  of  the  parties  was  reputed  to  be  single 
is  not  competent ;  that  he  or  she  lived  as  a  single  person  is  competent. 
Badger  v.  Badger,  N.  Y.  xiii.  662;  88  N.  Y.  546. 

9.  Ibid.  —  Statute,  A  husband  and  wife  who  have  never  lived  to- 
gether as  such  are  within  the  marriage  relation  as  contemplated  by  the 
Massachusetts  statute,  which  declares  that  a  divorce  shall  not  be  "  de- 
creed for  any  cause,  if  the  parties  have  never  lived  together  as  hus- 
band and  wife  in  this  state."  Eaton  v.  Eaton,  Mass.  iii.  566 ;  122  Mass. 
276. 

10.  Ibid.  —  Vnlawfid  Cohabitation  —  DomiciL  A  cohabitation  un- 
lawful at  the  domicil  will  be  unlawful  in  Pennsylvania,  though  the  effect 
of  the  relation  would  have  been  a  marriage  therein.  WoltemeUe's  Appeal, 
Penn.  v.  628. 

11.  Common  Law  as  Part  of  the  Law  of  Maryland.  The  principles  of 
the  canon  and  civil  liiw  which  became  a  part  of  the  common  law  of  Eng- 
land as  to  matrimonial  causes  became,  by  the  Declaration  of  Rights  and 
the  Constitution  of  Maryland,  a  part  of  the  law  of  the  land.  Childs  v. 
OiUds,  Md.  vi.  717 ;  49  Md.  509. 

12.  FederalJurisdiction.  The  regulation  of  the  marriage  relation  is 
not  within  the  jurisdiction  of  the  federal  government,  in  re  Xinney, 
U.  S.  C.  C.  vii.  712. 
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IS.  Ineapaeity  of  Parties  at  DomiciL  Marria^  eannot  be  contracted 
in  a  foreign  state  between  parties  who  are  inoapscttated  by  the  law  of 
their  dooaicil  from  entering  into  a  marriage  ootrtract.  Sottomayor  v.  De 
Baarot,  (X  of  Appeal,  vL  126;  26  Week.  Rep.  No.  28. 

1 4.  License  —  Baunt  —  Otorgia.  A  marriage  contracted  without  pub- 
lication of  banns,  or  license,  since  1864,  is  valid  in  Georgia.  Clark  v. 
Ckiuidjf,  Ga.  z.  892 ;  64  Ga.  662. 

15.  Marriaye  in  Another  State  —  Decree  forbidding  Marriage  for  Adul- 
tery —  Coiutruetion  of  Statute.  The  statute  of  New  York  which  declares 
that  no  second  marriage  shall  be  ooutructed  by  one  guilty  of  adultery  after 
a  divorce  therefor  does  not  in  terms  prohibit  a  marriage  in  a  foreign 
state,  and  it  should  not  be  extended  by  constmetion.  Van  Voorhie*  v. 
BrimtnaU,  N.  Y.  xiiu  84 ;  86  N.  Y.  18.  Thorp  v.  Thorp,  N.  Y.  iv.  117; 
90  N.  Y.  602. 

16.  Mieeegenation  —  Marriage  outeieh  Juritdielion.  A  marriage  be- 
tween a  negro  and  a  white  person  who  were  domiciled  in  Virginia,  where 
such  a  relation  is  prohibited,  entered  into  iii  another  jurisdiction  which 
was  sought  to  avoid  the  statnte,  will  be  declared  void.  Kinney  v.  Qtm- 
monurecUlh,  Va.  vL  733 ;  80  Gratt.  868. 

17.  Customary  Marriage  among  Negro  Slaves  —  Issue  —  Heirs.  The 
issue  of  a  customary  marriage  between  negroes  daring  slavery  are  legitt* 
mate,  and  have  o^Mioity  to  inherit.  Brown  v.  Jt^ntfy's  Adm'r,  Ky. 
rii.  778. 

18.  Jiid.— Avoidance  by  Second  Marriage  —  Htirs.  A  slave  marriage 
in  a  slave  state  might  be  avoided,  before  the  emancipation  proclamation, 
by  another  marriage,  and  tbe  first  wife  would  have  no  interest  in  the 
property  acquired  by  the  hnsbnnd  and  his  second  wife  during  their  co- 
habitation, as  against  their  children.    McDoioeU  v.  Sapp,  Ohio,  xvii.  117. 

19.  Validity — Bigamy — Exemption  frotn  Panishment.  The  exem]v 
tiou  from  criminal  punishment  for  polygamy  in  certain  cases  does  not 
render  a  second  marriage  valid.      Webster  v.  Webster,  N.  H.  vi.  759. 

20.  Jbid.  —  In  Parish  different  from  DomiciL  A  marriage  contracted 
in  a  parish  different  from  that  of  the  domicil  of  the  parties,  and  solem- 
nized by  the  proper  authority  there,  is  not  forbidden  by  law,  and  all  the 
effects  of  a  legal  marriage  will  follow.  Succession  of  Cokoell,  La.  xir. 
240. 

21.  Abanslenment — ChtsAjr.  A  divorce  a  mens^  «(  Moro  will  be  decreed 
on  the  groond  of  cruelty  or  abandonment  per  quod  consortium  eunittitur. 
ChUds  V.  CkOds,  Md.  vi.  717 ;  49  Md.  509. 

22.  Cruelly  —  Indignities.  Abusive  or  profane  language,  occasional 
refusal  to  speak,  or  neglect  to  write  are  not  such  indignities  to  the  per- 
son, or  such  cruel  and  barbarous  treatment,  as  are  contemplated  by  the 
statute.     Sou>er's  Appeal,  Penn.  viii.  444. 

23.  Desertion  —  Mutual  Separation.  A  nnre  separation  by  mutual 
consent  is  not  desertion  in  either  party.  LcUham  v.  Latham,  Va.  vi. 
796;  80  Gratt.  307.      Ta^or  v.  Taylor,  Prob.  xi.  488. 

24.  Temper — Infirmities—  Intervowte.  Mere  turbulence  of  temper, 
petalance  of  manners,  infirmity  of  body  or  mind,  or  disinclination  of  the 
parties  to  cohabit  together  are  not  sufficient  causes  for  a  divorce  a  mensA 
et  thoro.     Childs  r.  Childs,  Md.  vi.  717  ;  49  Md.  509. 

25.  Jurisdiction  —  Cause  occurring  otit  of  State.  To  entitle  the  conrt 
to  take  jurisdiction  in  divorce  for  a  caase  alleged  to  have  taken  place  out 
of  the  state  the  libellant  must,  at  the  time  such  cause  is  alleged  to  hnve 
taken  place,  have  had  hia  domioil  in  the  state.  Foss  v.  Foss,  N.  H.  ix. 
786;  58  N.  H.  283. 

26.  Ibid.  —  Bepeal  of  Statute.  The  Act  of  1878,  repealing  all  divorce 
faiws  in  Sonth  Carolina,  deprived  the  courts  of  this  state  of  jurisdiction  of 
actions  for  divorce  a  vinculo  matrimonii,  even  though  pending  at  the  pas- 
sage of  the  act     Grant  v.  Grant,  S.  C.  ix.  828  ;  12  8.  C.  29. 


n.  Divorce, 
a.  SepsratioD. 


b.  Absolute  Di- 
vorce. 


Digitized  by 


Google 


580  MARRIAGE  AND  DIVORCE. 

27.  Ihid.  —  Of  Parlitt.  A  decree  of  divoree  obtained  without  ser- 
vice of  proceBs  oo  defendant,  and  in  a  court  of  a  state  which  was  neither 
the  residence  of  defendant  nor  the  place  wtiere  the  cause  of  divorce 
arose,  is  nugatory  and  void.  Plaits  Appeal,  Penn.  L  408.  Doughty  t. 
Doughty,  N.  J.  v.  213 ;  1  Stew.  584.  Litowieh  t.  Litowich,  Kan.  t.  692 ; 
19  Kan.  451.  State  t.  Armington,  Minn.  v.  760 ;  25  Minn.  29.  JBUt- 
menthol  t.  Tannenhok,  N.  J.  ix.  52.  Van  Fouen  t.  State,  Ohio,  ziii.  57  ; 
87  Ohio  St.  817.  Cfaot  v.  Cook,  Wis.  xv.  168,  511 ;  56  Wis.  195. 
Roth  T.  Roth,  111.  XV.  80.     Hardy  v.  Warren,  Mass.  xviL 

28.  Ibid.  —  Abtenee  or  Insanity  of  Wife  —  Proceu.  When  a  wife  is 
absent  in  obedience  to  her  husband,  or  is  confined  by  him  in  an  asylnm 
or  other  place,  with  no  power  to  return  or  respond  to  a  summons  or 
order  of  warning,  she  cannot  be  proceeded  against  as  a  non-resident  or 
absent  defendanu  All  the  proceedings  in  divorce  by  service  on  her  as  a , 
non-resident  defendant  will  be  -void,  and  the  decree  may  be  attacked  in  a 
suit  for  dower  by  the  widow.  Neweomh't  E£n  v.  Nexccomh,  Ky.  iv.  92 ; 
13  Bush,  644. 

29.  Ibid.  —  Wife^t  Domicil  after  Desertion.  The  wife  cannot  make 
her  husband  amenable  to  the  lex  loci  of  her  domicil  acquired  after  his  de- 
sertion.   Le  Sueur  v.  Le  Sueur,  Prob.  Div.  iL  428 ;  1  Prob.  Div.  139. 

80.  Ibid.  —  Practice  —  Issne,  An  application  by  respondent  for  an 
issue  and  an  objection  to  the  jurisdiction  are  too  late,  when  first  oiade 
after  the  filing  of  the  examiner's  report,  and  the  issuing  of  a  rule  to 
show  cause  why  the  decree  of  divorce  should  not  be  granted.  NewhoWs 
Appeal,  Penn.  ii.  187 ;  1  Prob.  Div.  73. 

31.  Ibid.  —  Venue —  Wife's  County  —  Waiver.  A  statutory  provision 
that  the  suit  must  be  brought- in  the  county  of  the  wife's  residence  is 
waived  unless  objection  is  taken  by  demurrer  or  answer.  Johnson  y. 
Johnson,  Ky.  iv.  382 ;  18  Bush.  486. 

32.  Collusion  —  Estoppel.  Where  the  complainant  alleges  that  the 
suit  is  not  collusive,  be  (or  she)  cannot  thereafter  be  heard  to  allege  col- 
lusion for  the  purpose  of  vacating  the  decree.  Simmons  v.  SimmonSf 
Mich.  xiiL  146 :  47  Mich.  258.  t. 

33.  Ibid,  — Suppression  of  Material  Facts.  Any  agreement  betweea 
parties  to  a  divorce  suit  to  suppress  material  and  pertinent  facts  which 
might  have  been  adduced  in  evidence  in  support  of  a  counter-charge 
against  the  petitioner  will  amount  to  collusion,  even  though  the  facts 
themselves,  if  proved,  would  not  have  alone  sufficed  to  establish  sadi 
countercharge.  Hunt  v.  Hunt,  Prob.  Div.  vi.  644;  39  L.  T.  R.  N.  S. 
45. 

34.  Abandonment  — "  Gross  Neglect  of  Duty."  "Gross  neglect  of 
duty  "  in  a  divorce  law  which  provides  for  almndonment  will  be  con- 
strued to  mean  not  a  complete  neglect  of  marital  duty,  but  a  default  ac- 
companied with  circumstances  of  indignity  or  aggravation.  Smith  v. 
Smith,  Kan.  ix.  10. 

35.  Adultery  —  Condonation  of  Former  Offenee.  After  the  condona- 
tion of  adultery  either  party  may  sue  in  divorce  upon  a  subsequent  adul- 
tery. Cuming  v.  Cuming,  Mass.  xvi.  624.  See  Sewall  v.  Sewall,  Mass. 
iii.  496;  122  Mass.  156. 

36.  ibid.  —  Husband  visiting  Hawdy-House  —  Proof.  That  a  man 
goes  to  a  house  of  ill-fame  is  presumptive  evidence  of  adultery,  but  it 
may  be  rebutted.     Latham  v.  Latham,  Va.  vi.  796 ;  30  Gratt.  807. 

37.  Ibid.  —  With  Married  or  Unmarried  Person.  In  divorce,  "  adul- 
tery "  may  be  committed  with  a  married  or  unmarried  person.  Pideelt 
V.  Pickett,  Minn.  xi.  401 ;  27  Minn.  299. 

38.  Ihid.  —  Proof.  Adultery  will  be  sustained  by  a  preponderance  of 
evidence,  as  in  other  civil  causes.  Chesttut  y.  Chetnut,  III.  vi.  680 ;  88 
111.  548. 


Digitized  byLjOOQlC 


MARRIAGE  AND  DIVORCE.  681 

89.  Ibid.  —  Ccn'roboratioit  —  Paramour  not  eaUed.  That  the  alleged 
Mramoar  of  the  wife  was  within  reach  of  process  at  the  time  of  exam- 
ining the  witnesses,  and  was  not  called  to  testify  on  behalf  of  the  wife's 
innocence,  is  significant,  and  corroborative  of  the  other  witnesses'  testi- 
mour  as  to  her  gailt.     Bibbvv.  Bibby,  N.  J.  xi.  779 ;  6  Stew.  56. 

40.  Cntelty  —  Law  andl'aet.  What  constitutes  extreme  cruelty  in 
diToroe  is  a  question  of  law ;  the  sufficiency  of  the  evidence  is  one  of 
fact    Janvrin  v.  Janvrin,  N.  H.  vii.  805 ;  58  N.  H.  144. 

41.  Ibid.  —  Jett  and  Words  —  Fears.  The  use  of  very  violent  lan- 
gnage  towards  a  wife,  cursing  her  and  applying  indecent  epithets,  and 
oondactitig  himself  so  as  to  terrify  his  wife  and  cliildren,  and  make  living 
with  him  intolerable,  will  support  the  charge  of  cruelty.  Day  v.  Day, 
a.  H.  i.  691;  56  N.  H.  316. 

42.  Ibid.  —  Malicious  Annoyances.  Angry  words,  coarse  and  abusive 
language,  humiliating  insults,  and  malicious  annoyances  nre  insufficient 
|rronnds  to  establish  cruelty.  Latham  v.  Latham,  Va.  vi.  7!)  6 ;  80  Gratt 
307. 

43.  Ibid,  —  Malicious  Charge  of  Adultery  against  Wife.  A  false  and 
malicious  accusation  of  adultery  is  cruel  and  inhuman  treatment  of  a 
wife  under  the  statute.  Kennedy  v.  Kennedy,  N.  Y.  zi.  275 ;  15  J.  & 
Sp.  56. 

44.  Ibid.  — Of  Wife  — False  Charges  of  Infidelity.  A  divorce  will  be 
granted  to  a  husband  upon  the  ground  of  cruelty  whero  his  wife  has 
falsely  charged  him  with  infidelity,  and  has  circulated  such  reports. 
KtOy  V.  Kelly,  Ner.  ivii.  179. 

4o.  Ibid.  —  Husband's  Insanity.  A  wife  is  entitled  to  protection 
against  extreme  cruelty  ou  the  part  of  the  husband,  where  his  malevo- 
lence is  the  result  of  insane  delusion.  Smith  v.  Smith,  N.  J.  zii.  118 ; 
6  Stew.  458. 

46.  Ibid.  —  Subsequent  Cruelty  —  Condonation.  Subsequent  cruelty 
operates  as  a  reviver  of  the  condoned  offence.  Gordon  v.  Gordon,  N.  C. 
zvii.  155. 

47.  Desertion  —  Elements:  To  establish  desertion  on  the  part  of  hus- 
band or  wife  three  things  must  be  proved :  first,  cessation  of  oohabita- 
tion ;  second,  an  intent  in  the  mind  of  the  defendant  to  desert ;  and 
third,  that  the  desertion  was  against  the  will  of  complainant.  Sergent  v. 
Sergent,  N.  J.  xii.  92 ;  6  Stew.  204. 

48.  Ri(L  —  Meeting  to  Arrange  Cohabitation.  There  is  not  a  legal 
desertion,  where  during  the  term  the  husband  and  wife  meet  to  arrange 
a  renewed  cohabitation.     Budd  v.  Rudd,  Mich  i.  104 ;  88  Mich.  101. 

49.  Ibid.  —  By  Husband  —  Amicable  Separation.  There  is  no  de- 
sertion when  the  wife  and  husband  separate  amicably  upon  her  remark 
that  if  he  intended  to  continue  idle  and  intemperate  they  **  might  as  well 
do  each  for  themselves."    Johnson  v.  Johnson,  N.  J.  xiv.  158. 

50.  Ibid  —  Husband  leaving  by  Compulsion.  Where  the  husband  was 
forced  to  leave  his  wife's  house,  their  residence,  by  her  threat  that  she 
would  go  if  he  did  not,  no  cruelty  being  charged,  desertion  cannot  be  as- 
serted of  hb  act.     Kestler  v.  Kesller,  N.  J.  ix.  149;  4  Stew.  197. 

61.  Ibid.  —  Separation  and  Failure  to  Support.  Proof  that  a  husband 
•nd  wife  hare  lived  separate,  and  that  the  husband  has  not  supported  the 
wife,  does  not  establish  wilful,  continued,  and  obstinate  desertion.  Bour- 
gvin  V.  Bottrquin,  N.  J.  xi.  780.  Bennett  v.  Bennett,  Conn.  iii.  825 ;  48 
Conn.  313. 

52.  Ibid.  —  Drunken  Habits  and  Failure  to  Stqiport.  Tho  wife  of  an 
halntnal  drunkard  residing  abroad,  and  who,  though  having  means, 
makes  no  provision  for  her  support,  may  return  home,  and  being  forced 
to  live  apart  from  him  can  enforce  a  suit  for  divorce,  as  for  %  desertion. 
James  t.  Jamts,  N.  H.  iz.  685 ;  58  N.  H.  266. 
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53.  Ihid.—  Sefiual  to  Find  Home  for  Wife.  Pennitting  bb  wife  to 
be  driven  away  from  his  mother's  bouse,  tbeir  residence,  aod  subee- 
qaently  refusing  to  .provide  a  hone  for  ber,  is  evideuoe  of  wilful  and 
malicious  desertion.     Doiluf't  Appeal,  Penn.  zii.  542. 

54.  Ibid.  —  Foreign  Divorce  —  No  Service  of  Wife.  A  wife  may  sue 
for  divorce  npon  desertion  where  the  hosband  hM  left  her,  and  going  to 
another  state  there  obtains  a  divorce,  she  not  being  served  and  not  ap- 
pearing in  tbe  action.     Cooi  v.  Coot,  Wis.  xt.  158,  511 ;  56  Wis.  195. 

55.  JbieL  —  Bjf  Wife.  Persistent  absence  of  a  wife  from  ber  bus- 
band's  home  for  more  than  two  years  is  desertion.  Clark's  Appeal,  Penn. 
xvi.  92.  See  Eaton  v.  Eaton,  Mass.  iii.  556  ;  122  Mass.  276.  Per  con- 
tra. Cat*  v.  Cat*,  N.  J.  ix.  518 ;  4  Stew.  626.  Reeee  y.  Reeee,  N.  J. 
xii.  437  ;  7  Stew.  82. 

56.  Ibid.  —  Repeated  RefiteaU  to  return.  Repeated  refosals  of  a  wife 
to  live  with  her  husband  in  the  place  of  residence  chosen  by  him,  no  jos- 
tifyiug  cause  existing,  constitutes  desertion  by  ber.  Htirtt  v.  Ifunt,  N.  J. 
vi.  532.  TraU  v.  TraU,  N.  J.  x.  21 ;  5  Stew.  231.  Schanek  v.  Sekandk, 
N.  J.  xii.  756;.  6  Stew.  368.     jffcoper  v.  Hooper,  N.  J.  xiii.  21. 

57.  Dterete — Sedtution — ITireatened  Impriionment.  A  marriage  will 
not  be  set  aside  for  dnress,  when  plaintiff,  a  seducer  under  promise  of 
marriage,  entered  into  tbe  relation  to  escape  imprisonment.  Sejftr  t. 
Styer,  N.  J.  xviL  564. 

58.  Fraud  —  Suit  to  Avoid —  Parties.  A  marriage  procured  by  fraud 
is  voidable  only  at  tbe  election  of  party  injured,  and  in  bis  or  her  per- 
sonal action.  Tompert  v.  Tontpert,  Kr.  iv.  486 ;  13  Bush,  826.  Ruger 
V.  Heekel,  N.  Y.  x.  608 ;  21  Hon.     Aff'd  xii.  183. 

59.  Jlnd.  —  Pre-NujOial  Incontinenee.  Want  of  chastity  before  mar- 
riage is  not  a  ground  of  divorce  under  the  statute  of  North  Carolina. 
Long  V.  Long,  N.  C.  iv.  882;  77  N.  C.  304. 

60.  Rid.  —  Prior  lUieit  Relation  —  Pregnaneg  by  Another.  A  man 
guilty  of  antenuptial  incontinenoe  with  tbe  woman  whom  he  afterwards 
marries  is  not  entitled  to  a  divorce  because  she  was  pregnant  by  another 
at  the  time  of  bis  own  transgression,  concerning  which  she  deceives  him. 
Slates  V.  Slates,  N.J.  xvii.  535.  See  Vameg  v.  Vameg,  Wis.  xii.  125; 
52  WU.  120. 

61.  Impoteneg  —  Acquieteemee.  Acquiescence  in  the  marriage  will 
bar  proceedings  for  divorce  on  the  ground  of  impotency.  Petpko  v. 
Peipho,  III.  vi.  651  ;  88  111.  438. 

62.  Ibid.  —  Cruelty  —  From  Suheequent  Insanity.  Neither  impotency, 
caused  by  subsequent  insanity,  nor  cruel  and  inhuman  conduct  while  so 
insane,  is  any  ground  for  divorce.     Mrrtz  v.  Mertz,  Iowa,  il.  211. 

63.  Ibid.  —  Hentiaphrodite.  An  hermaphrodite  is  not  necessarily  im- 
potent    Peipho  V.  Peipho,  111.  vL  651  ;  88  111.  438. 

•  64.  Ibid.  —  Residence.  An  incurable  impotence  existing  at  the  time 
of  tbe  marriage  was  a  continuing  injury  and  gave  jurisdiction,  although 
neither  of  the  parties  was  an  inhabitant  of  tbe  state  when  tbe  marriage 
was  contracted.    A.  B.  v.  C.  B.  N.  J.  xii.  437 ;  7  Stew.  43. 

65.  Insanity —  Of  Wife.  Insanity  of  the  wife,  occurring  after  mar- 
riage, is  not  cause  for  divorce,  altboogb  sncb  insanity  may  be  permanent. 
Mertz  V.  Mertz,  Iowa,  ii.  211. 

66.  Gross  and  Confirmed  HtJiUs  of  Intoxication  —  Evidence.  Case 
showing  evidence  upon  which  a  judge  was  justified  in  decreeing  a  divorce 
for  gross  and  confirmed  habits  of  intoxication.  See  Blaney  v.  Blaney, 
Mass.  vii.  433;  126  Mass.  205. 

67.  Statute  of  Limitations  —  Laches.  The  statute  of  limitations  does 
not  bar  actions  for  divorce ;  hut  the  time  between  bringing  tbe  action 
and  the  ground  of  divorce  may  be  considered  by  the  jury,  and  where  it 
h  :in  extended  term,  which  is  not  explained,  tbe  divorce  may  be  refused. 
Mosely  V.  Mosefy,  Ga.  xii.  720;  50  Ga.  92. 
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68.  Wxfe't  Petition /or  Settonttion  of  Oonfuffol  Sights  — >  Oon^omiu 
—  Sumf  —  Hearing.  A  wife  having  filed  a  petition  for  restitution  of 
couju^al  rigbta,  the  respondent  o£Eered  certain  terms  aud  the  petitioner 
agreed  that  the  suit  should  be  stayed  upou  those  terms.  Subsequently 
she  was  anxious  to  proceed  with  the  suit,  but  the  court  held  that  she  was 
bound  by  the  agreement  with  her  husband,  and  refused  to  permit  the 
cause  to  be  set  down  for  hearing.  St€tH«$  v.  Stanet,  Prob.  Div.  y'u  544 ; 
89  L.  T.  B.  N.  S.  46. 

69.  Pleading — Statute  —  Specijieation  —  Ditcretion,  In  divorce  the 
grounds  may  be  stated  iu  the  language  of  the  statute ;  any  specifloations 
may  be  ordered  in  the  discrettou  of  the  judge.  Mumford  v.  Mumfcrd, 
R.  I.  li.  279. 

70.'  Ibid. —  Affirmative  Relief  to  Defendant.  The  defendant  in  divorce 
may  be  granted  affirmative  relief.     Wuett  v.  Wuea,  Nev.  iv.  243. 

71.  Md.  —  Defence  —  Commietion — Contempt.  The  defendant  cannot 
be  denied  the  process  of  the  ooart  to  make  his  defence  {e.  g.,  a  commis- 
sion to  take  testimony  of  witnesses  residing  in  a  sister  state),  on  the 
ground  that  he  is  in  contempt  for  not  obeying  the  order  of  the  court 
requiring  him  to  pay  the  plaindfE  certain  costs  and  counsel  fees.  Johnson 
V.  SvperioT  Court,  Cal.  xvi.  426. 

72.  Ibid.  —  Condonation  —  General  Injtdelitjf  —  Aett  —  Knowledge. 
A  forgiveness  of  a  general  infidelity  known  to  the  wife  will  cover  all 
particular  acts  whether  known  or  not  Xogers  v.  Rogers,  Mass.  iii.  727  ; 
122  Mass.  428. 

78.  Ibid.  —  Former  Marriage  —  Laches  —  Acquiescence.  Full  and 
convincing  proof  of  a  former  marriage  will  be  required,  when  it  is  sought 
to  defeat  a  long  existing  relation,  acquiesced  hi  by  all  the  interested  par- 
ties.     Young's  Ajapeal,  Midi.  xvii.  467. 

74.  Ibid.  —  Misconduct.  Where  a  respondent  resists  a  divorce  ou 
the  ground  of  conjugal  misconduct  of  the  libellant,  it  must  be  such  that 
the  respondent  might  have  a  decree.      Clark's  Appeal,  Penn.  xvi.  92. 

75.  Decree  — Decree  Nisi  —  Status  of  Wife.  The  status  of  a  married 
wooian  is  not  changed  by  a  decree  nisi  In  a  suit  for  divorce.  Norman  v. 
VUlars,  Ct.  of  Appeal,  iv.  488 ;  25  W.  Rep.  No.  38.     Moors  v.  Moors, 

Mass.  iii.  101 ;  121  Mass.  282. 

76.  Ibid. —  Marrying  Again — Verdicts.  Two  verdicts  finding  proofs 
to  authorize  a  total  divorce,  with  no  decree  thereon,  do  not  render  the 
parties  thereto  competent  to  enter  into  another  contract  of  marriage. 
Oark  V.  Cassidy,  Ga.  z.  392  ;  64  G*.  662. 

77.  Ibid.  —  Foreign  Divorce  —  Consent  —  SstoppeL  A  wife  residing 
in  Massachusetts,  who  appeared  in  a  previous  successful  bond  fide  suit 
for  divorce  brought  by  her  hnsiiand  in  another  state,  and  afterwards  exe- 
cuted a  release  to  him  of  all  claims  on  his  estate  for  a  pecuniary  consid- 
eration paid  by  him,  cannot  treat  his  subsequent  marriage  as  illegal,  and 
obtain  a  divorce  here  therefor.  Loud  v.  Loxtd,  Mass.  x.  1 18 ;  121  Mass. 
14. 

78.  Vnd.  —  Proceeding  to  set  aside  Divorce  —  Laches.  Where  a  party 
to  a  divorce  delays  nine  years,  offering  no  excuse  for  the  delay,  and  until 
the  death  of  the  other  party  to  the  divorce,  to  take  a  proceeding  to  set 
asid^  the  divorce,  in  order  to  obtain  an  interest  in  the  decedent's  estate,  it 
will  not  be  entertained.     ZoeUner  v.  ZoeVner,  Mich.  xii.  661. 

79.  Common  Law  Rule  —  Grou  Misconduct.    The  modification  of  the  VO,  Alimony, 
oommon  law  rule  giving  such  alimony  as  "is  fit,  reasonable,  and  just " 

waa  intended  to  meet  rases  of  hardship  only ;  it  cannot  be  invoked  to  aid 
a  most  guilty  wife.     SpitUr  v.  Spitkr,  BL  xviL  297. 

80.  CoBusion.  An  agreement  between  husband  and  wife  for  alimony 
to  facilitate  a  divorce  is  void.  Adams  t.  Adams,  Minn.  vi.  81 ;  85 
Minn.  72. 
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81.  8»it  of  Wife  —  Sufficient  thotoing.  Where  the  wife  has  failed 
upou  erery  ground  ou  which  she  could  rely  for  a  separate  maintenance, 
she  cannot  have  alimony  iu  a  suit  brought  by  her.  Latham  v.  Latham, 
Va.  vi.  796 ;  80  Gratt.  807. 

82.  Defence  —  Another  Huiband — Affidenits.  Alimony  and  connsel 
fees  will  be  allowed  though  the  denial  of  au  existing  former  marriage  is 
met  by  ex  parte  affidavits.  Vandegrift  v.  Vandegrtfi,  N.  J.  vii.  871 ;  3 
Staw.  76. 

83.  Connderation$.  Alimony  osoally  ranges  from  one  half  to  one 
third,  or  even  l)elow  that  propoition  of  the  husband's  property.  R^ard 
should  be  had  to  the  legal  or  equitable  rights  of  either  party,  the  ability 
of  the  husband,  the  special  estate  of  the  wife,  the  character  and  situation 
of  the  parties,  and  the  circumstances  of  the  particular  case.      Vametf  t. 

Varney,  Wis.  xv'i.  190. 

84.  lee  —  Ineome.  Where  the  property  is  the  accumulation  of  the 
husband  alone,  the  wife  will  take  as  alimony  not  her  part  in  fee,  but  a 
portion  of  the  husband's  income,  not  to  exceed  one  half  thereof.  Wilton 
V.  Wilton,  111.  ziT.  481. 

85.  In  Grott  —  At  Stiittiiute.  On  petition  for  alimony  in  gross,  as  a 
substitute,  the  special  circumstances  must  be  considered  in  allowing  an 
equivalent.     i^(>arhaick  v-  Sparhawh,  Mass.  L  818. 

86.  Pendente  Lite  —  BiU  of  Husband  to  amad  Marriage  for  Durett. 
Where  a  bill  is  filed  by  the  husband  to  annul  the  marriage  on  the  ground 
of  duress,  the  wife  is  entitled  to  alimony  pendente  lite.  Vroom  v.  JforsA, 
N.  J.  vL  841  {  2  Stew.  15. 

87.  Ibid. .— Decree  Niti.  The  court  has  power  to  order  alimony  pen- 
dente Hie,  notwithstanding  a  decree  nisi  of  dissolution  has  been  made. 
£lli$  V.  Mis,  Ct.  of  Appeal,  xvi.  704.  Foit  v.  Fott,  111.  xii.  776;  100 
111.  576. 

88.  llnd.  —  Income  of  Wife.  When  the  wife  has  sufficient  separate 
property  she  is  not  entitled  to  temporary  alimony  or  connsel  fees.  Wet- 
terjield'v.  WetierjSeld,  N.  J.  xv.  842;  9  Stew.  195. 

89.  Change  in  JJUowanee  —  Change  in  Circumttancet.  The  court 
has  no  power,  on  a  subsequent  application  showing  a  change  in  the  cir- 
cumstances of  either  party,  to  increase  or  diminish  the  allowance  made 
in  the  decree.     Mitchell  v.  MtcheU,  Kan.  vii.  80;  20  Kan.  665. 

90.  Second  Marriage  —  ONigation  to  trtpport.  Upon  the  marriage  of 
a  complainant  in  divorce  the  alimony  allowed  to  her  will,  on  a  motion 
made  iu  the  court  in  which  the  proceedings  in  divorce  were  had,  be  taken 
away,  the  obligation  for  her  support  being  transferred  to  her  second  hus- 
band.    Stillman  v.  Stillman,  111.  xii.  45  ;  99  111.  196. 

91.  Ibid.  —  Outtody  of  Child.  Alimony  will  be  given  to  the  wife 
who  has  succeeded  in  the  suit,  and  has  the  custody  of  the  child,  though 
she  has  left  die  state,  and  has  married  pending  the  appeal  as  to  alimony. 
King  v.  King,  Ohio,  xiv.  664 ;  88  Ohio  St.  870. 

92.  Dower  —  CurUty.  The  statute  (§  14,  art.  4,  c  52,  Gen.  Stat.) 
which  provides  that  "  a  divorce  bars  all  claim  to  curtesy  or  dower "  ap- 
plies to  foreign  as  well  as  to  domestic  divorces.  Hmekint  v.  BagtdaU, 
Ky.  XV.  18 ;  80  Ky.  353. 

93.  Fraudulent  Conveyaneti.  Any  frandalent  disposition  of  the  hns- 
band's  property  to  defeat  his  wife's  rights  in  divorce  will  be  avoided. 
.Stuart  V.  Stuart,  Mass.  vi.  402 ;  123  Mass.  870. 

94.  Homestead.  In  divorce  the  homestead  right  is  not  controlled  by 
the  decree.  Danielt  v.  Morris,  Iowa,  x.  595 ;  54  Ohio  St  869.  Bkmdy 
V.  Jther.  Mo.  x.  408 ;  72  Mo.  27. 

95.  Ibid  —  Attachment.  In  an  action  to  annnl  an  illegal  marriage,  an 
attachment  issued  in  favor  of  plaintiff  for  compensation  under  the  stat- 
ate  may  be  levied  upon  homestead  property.  Dcatielt  v.  Morrit,  lovia, 
X.595;  54  Ohio  St.  369. 
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96.  BMand's  Creditor*.  Alimouy  is  sulnect  to  the  claims  of  the  ex- 
isting creditors  ot  the  husband.     Powell  v.  Warren,  Tenn.  iii.  S67. 

97.  Contempt  —  Default.  A  decree  giving  alimony  is  not  a  money 
decree,  but  a  decree  directing  that  defendant  shall  support  his  wife,  and 
it  may  be  enforced  by  further  orders,  the  disobedience  of  which  will  be 
punished  as  for  a  contempt     Strait  v.  Strait,  D.  C.  ix.  109. 

98.  Ibid.  —  Pecuniary  Condition.  Unless  the  disobedience  of  an 
order  for  alimony  is  wilful,  tlie  party  having  the  pecuniary  ability  to  pay, 
an  attachment  in  contempt  will  not  issue.  Blake  v.  People,  111.  ii.  296 ; 
60  IIL  11. 

99.  Mid.  —  Appetd.  An  order  for  alimony  being  discretionary,  it 
will  not  be  reviewed  in  contempt  proceedings,  except  there  is  plain  abuse 
shown.  Hainet  v.  Hainet,  Miob.  iii.  267 ;  85  Mich.  138.  Per  contra, 
Fou  V.  Fast,  111.  xii.  776 ;  100  111.  576. 

lUO.  Appeal —  Expentei  and  Counsel  Feet.  An  appeal  will  lie  from  a 
decree  for  the  payment  of  expenses  and  connsel  fees ;  it  is  in  the  nature 
of  a  final  decree.     Blaie  v.  B/aie,  HI.  ii.  840  ;  79  111.  523. 

101.  Bond  to  secure  —  Action.  An  action  on  a  bond  for  alimony  can- 
not be  commenced  without  leave  of  the  divorce  court.  Guenther  v.  Jia- 
cobs,  Wis.  vi.  642 ;  44  Wis.  354. 

1 02.  Decree  —  Lien.  A  decree  for  alimony  does  not  create  a  lien  upon 
the  lands  of  the  husband  without  express  words  to  that  eOect,  but  gives 
only  the  rights  of  a  judgment  creditor  nnder  the  decree.  Pet.  of  Lav- 
ton  and  Taylor,  R.  I.  vii.  278;  12  R.  I.  210. 

103.  Jteceiver — Non- Resident  Defendant.  A  receiver  will  be  appointed 
to  collect  and  pay  over  the  alimouy  where  the  husband  has  left  the  state 
and  has  failed  to  pay  taxes  and  interest  on  incambrances  on  his  property 
in  the  state.     Hairnet  v.  Hobnet,  N.  J.  vi.  841 ;  21  Stew.  9. 

104.  Residence.  A  wife  may  commence  and  muntain  an  action  in 
TTanaftM  for  alimouy  without  having  been  a  resident  of  the  state  for  the 
whole  of  the  year  next  preceding  the  commencement  of  such  action. 
lAtowieh  v.  Litowick,  Kan.  t.  692;  19  Kan.  451. 

106.  Pendente  Lite  —  Custody  of  Children  —  Pending  Suit.    The  court  IV.  Custody  of 
has  power  to  provide  for  the  custody  as  well  as  the  support  of  the  chil-  Cliildreu. 
dren  during  the  pendency  of  a  suit  for  divorce.     Green  v.  Green,  Iowa, 
ix.  176 ;  62  Iowa,  403.     Fot*  v.  Foss,  lU.  xii.  776  ;  100  111.  676. 

106.  Continuing  Jurisdiction  of  Court  as  to  CMldren.  The  jurisdiction 
in  divorce  as  to  the  custody  of  children  is  continuing ;  and  when  their 
interests  require  it,  any  order  therein  may  be  modified  for  their  benefit. 
Meil  T.  Neil,  Ohio,  xv.  220 ;  38  Ohio  St.  568.  Corrie  v.  Oorrie,  Mich, 
ix.  446.     In  re  Bort,  Kan.  xi.  808  ;  26  Kan.  308. 

107.  B^  Father.  The  father  has  paramonnt  claims  to  the  custody  of 
a  child  if  he  is  a  proper  custodian.  Latham  v.  Latham,  Va.  vi  796 ;  80 
Gratt.  807.    Bennett  v.  Bennett,  Conn.  iii.  326  ;  43  Conn.  813. 

108.  Decree — Custody  of  Non- Resident  Children.  A  decree  of  divorce 
which  awards  the  custody  of  non-resident  chiMren  to  the  petitioner  has 
no  extra-territorial  efiect.  KUne  v.  Kline,  Iowa,  xiii.  395;  67  Iowa, 
886. 

MASBIAQB  SETTLEMENTS. 
1.  After-Acquired  Properly —  Contingent  Interest.  By  a  post-nuptial 
settlement  it  was  covenanted  that  whatever  property  the  wife  then  was, 
or  should  thereafter  be,  entitled  to,  or  the  husband  in  her  right  should 
become  entitled  to,  should  be  settled.  At  the  time  of  her  marriage  the 
wife  was  entitled,  contingently  upon  the  death  without  issue  of  A.  (who 
sabsequently  died,  unmarried)  to  a  certain  sum  which  would  then  fall  in. 
The  wife  died  during  the  lifetimo  of  the  husband  and  of  A.  Held,  upon 
A.'s  death  during  the  husband's  lifetime,  that  the  above  covenant  bound 


Digitized  byLjOOQlC 


686  MARRIAGE  SETTLEMENTS. 

th«  wife's  contingent  interest  in  the  fand.   Agar  v.  Oearge,  Chan.  iL  S63 ; 
2  Chan.  Div.  706. 

2.  Alienation  —  Home  fin  Wife  and  Children.  Where  the  leading  in- 
tent of  a  marrii^e  settlement  is  to  secure  a  home  for  the  intended  wife 
and  the  children  of  the  marriage,  she  cannot,  after  marriage,  alien  the 
property,  or  incumber  or  charge  it  in  such  a  manner  aud  to  snch  an  ex- 
tent as  to  lead  to  alienation.     Bank  v.  Chambert,  Ya.  vi.  349 ;  80  Gratt. 


3.  Antenuptial  Agreenuntt  —  AbandonmeiU  by  Wife.  An  antennpUai 
contract  will  not  be  enforced  in  favor  of  the  wife  where,  shortly  after 
marriage,  she  has  abandoned  her  husband  for  a  caase  not  su£Scient  for 
divorce.     Tork  v.  Femer,  Iowa,  xiv.  686 ;  59  Iowa,  487. 

4.  Vnd.  —  Widow't  Claim.  A  contract  before  marriage  relinquishing 
all  right  of  dower  and  any  interest  in  the  husband's  estate  by  reason  of 
the  marriage  will  operate  as  a  giving  np  of  the  widow's  claim  ander  the 
statute.     2'iernan  v.  Binni,  Penn.  ix.  656. 

5.  Conttruction  — "  Children."  Where  the  time  for  the  vesting  of  an 
iiiterest  in  a  fund  given  to  children  of  the  marriage  is  fixed  by  the  settle- 
ment, "  children  "  shall  mean  those  who  took  a  vested  interest,  and  not 
those  who  died  before  taking  it.  Rye  v.  Bye,  Chan.  Div.  (Jr.)  vL  800; 
12  Ir.  L.  T.  R.  123. 

6.  Ibid.  —  Intention  —  Ocetnrenee  of  Event*.  Where  the  intention 
of  parties  to  a  marriage  settlement  to  provide  for  the  issue,  is  dearly  ex- 
pressed, but  in  the  events  which  happened  the  issue  would  be  excluded 
by  a  literal  construction,  the  court  will  adopt  Uiat  construction  which 
will  carry  out  the  object  of  the  parties,  even  though  in  order  to  do  so  it 
must  change  the  form  of  expression.    Ibid. 

7.  Deed  —  Parlieular  Mode  of  Conveyance  preeeribed.  Where  in  a 
deed  of  settlement  a  particular  mode  of  conveyance  of  the  trust  property 
is  prescribed  it  can  be  conveyed  only  in  that  mode.  Jmtlii  v.  Bnt^itk, 
Va.  vii.  251 ;  SO  Gratt.  565. 

8.  Divorce  —  Adultery  of  BiubaniL  A  dissolution  of  marriage,  £or 
adultery  of  the  husband,  does  not  entitle  the  wife,  as  if  the  husband 
were  dead,  to  property  settled  by  a  marriage  settlement,  to  the  exclusion 
of  his  interest,  and  of  a  contingent  interest  arising  upon  default  of  the 
wife's  appointment.  Fitzgerald  v.  Cheq)maM,  Chan.  Div.  L  686 ;  1  Chan. 
Div.  563. 

9.  Parol  Evidence  to  Vary  —  Reversion  to  Hueband.  Parol  evidence 
will  not  change  a  marriage  settlement  upon  a  daughter,  the  income  for  her 
own  use,  and  the  principal,  if  children  are  bom,  to  be  disposed  of 
amongst  them  as  the  daughter  and  her  husband  shall  determine,  to  a 
reversion  to  the  husband  on  the  death  of  his  wife  without  issue.  Den- 
nehy  v.  Delany,  Rolls,  iii.  150 ;  I.  R.  10  £q.  Seiies,  377,  385. 

10.  Reformation.  Where  a  post-nuptial  settlement  is  made  in  pw> 
Bvance  of  antenuptial  articles,  a  court  will  reform  it,  if  it  does  not  carry 
out  the  articles,  in  accordance  with  the  intention  of  the  pardes ;  or,  if 
there  is  any  vagueness,  that  form  will  be  adopted  which  beet  serves  the 
parties.     Cogan  v.  Duffield,  Chan.  Div.  ii.  52 ;  2  Chan.  Div.  44. 

11.  Separate  Property  —  Creditor*  —  Deed  to  Husband.  A  verbal 
post-nuptial  agreement  will  not  defeat  the  claims  of  the  husband's  cred- 
itors, where  the  money  of  the  wife  had  been  invested  in  real  property  in 
the  name  of  the  husband.  Damaby  v.  Dtxrnaby's  Attignee,  Ky.  vii.  462  j 
14  Bush,  485. 

12.  Ibid.  — By  Fente  Sole  —  Income  —  Ber  Subsequent  Debts.  A 
single  woman  about  to  marry  cannot  make  a  settlement  of  bar  proper^ 
upon  herself,  retaining  the  rents  and  profits  thweof,  and  make  them  in- 
alienable by  her  and  exempt  from  liability  for  her  debts.  Jaekson  v.  Von 
Zedlitx,  Mass.  xviL  175. 
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13.  Survivor  —  Widow  of  Fiftg  —  Future  Children.  A  settlement 
npoD  the  wife,  the  fond  to  go  to  the  survivor  for  life,  and  then  to  the 
children,  will  go  to  the  widow  after  the  death  of  her  hasbaud  and  their 
only  child,  on  the  application  of  the  widow,  then  fiftj  years  old,  the  rice 
chancellor  saying :  "  I  do  not  believe  there  is  an  instance  known  of*  a 
woman  over  fifty-two  haviug  a  child.  I  do  not  think,  however  often  the 
widow  may  marry,  she  will  have  any  more  children,  and  I  advise  the 
trustees  that  they  may  safely  pay  the  money  to  her."  Re  Tofflot't  Trusts, 
Chan.  Div.  ii.  79 ;  43  L.  T.  E.  N.  S.  795. 

14.  Use  to  Children  —  Divorce.  The  title  to  property  in  trust  on  a 
settlement  upon  the  wife  to  the  nse  of  hasbaud,  wife,  aud  children,  in  cer- 
tain contingencies,  is  not  divested  by  a  divorce  in  her  favor  so  as  to  come 
to  the  chil^n.     Barclay  v.  Waring,  6a.  iv.  256 ;  58  6a.  86. 

15.  Use  of  Husband  siarviving  —  Divorce.  Where  the  settlement  on 
the  wife  was  for  the  use  of  the  husband  and  children  if  the  wife  died 
without  having  made  an  appointment  of  the  fund,  the  husband  must,  on 
Borviving  her,  and  upon  divorce,  be  held  to  have  ceased  to  have  that  re- 
lation and  to  have  lost  all  interest  in  the  fund.    Ibid. 

MARRIED  WOMEN. 

1.  Action  —  Husband  in  Insane  Asylum  out  of  Slate.  A  wife  may 
sue  in  her  sole  name  for  a  wrong  personal  to  herself,  where  her  hus- 
band is  confined  as  insane,  out  of  the  state  of  her  residence.  {tiMft'n  t. 
Carpenter,  Vu  vii.  762 ;  51  Vt.  585. 

2.  Ibid,  —  In  Maiden  Name  —  Altaehment  —  Validity.  A  recorded  • 
attachment  followed  by  a  judgment  and  levy  upou  execution  against  a 
married  woman  by  her  maiden  name,  on  real  estate  conveyed  to  her  be- 
fore her  marriage  l>y  that  name,  is  valid  against  a  subsequent  convey- 
ance by  her  in  her  married  name.  Qeaveland  v.  Bank,  Mass.  x;  1 14 ;  129 
Mass.  'IT. 

3.  Rid.  —  Authority  to  Defend  Suit  —  Suit  agcdnst  Wife  and  Hut- 
band —  Default.  In  a  suit  against  a  married  woman,  where  both  sha 
and  her  husband  are  cited,  and  default  is  taken  against  both,  although  she 
alone  afterwards  appeared  and  answered,  the  authorization  of  her  hus- 
band will  be  presumed.     Zuberbier  v.  Prudhomme,  La.  zv.  386. 

4.  Alimony  —  Attorney's  Lien.  A  married  woman  who  after  her  di- 
vorce assented  to  an  attorney's  lieu,  which  had  been  entered  against  her 
alimony,  will  be  bound  by  such  assent  for  the  amount  of  the  lien.  Put- 
nam v.  Tennyson,  Ind.  i.  183  ;  50  lud.  456. 

5.  Agency  of  Husband.  The  agency  of  the  husband  in  behalf  of  hu 
wife  should  be  clearly  established,  and  he  should  have  claimed  to  act 
as  such  agent.     Rodgers  v.  Bank,  Mo.  viii.  593  ;  69  Mo.  560. 

6.  Bond — In  Partition.  A  married  woman  is  not  bound  upon  abend 
for  acquisition  of  property  to  make  equality  of  partition  at  law.  Hunt- 
ing v.  Whitner,  Adm'r,  N.  C.  v.  24 ;  77  N.  C.  392. 

7.  Ibid,  —  Ptirchaae-Money.  As  a  personal  obligation,  the  bond  of  • 
married  woman  is  void,  but  when  given  to  secure  the  purchase-money  of 
land  sold  to  her,  it  may  be  enforced  against  the  laud.  SAnyder  v.  Noble, 
Penn.  zi.  173. 

8.  Contracts  —  Abandonm^U.  Whether  the  husband  abandons  the 
wife,  or  the  wife  the  husband,  she  has  full  power  over  her  separate  estate. 
Davis  V.  Saladee,  Tez.  zv.  124.  Conlin  v.  Cantrell,  N.  Y.  i.  271 ;  64 
N.  Y.  217.  See  JEwarl  v.  Chabb,  Eq.  Cas.  L  57 ;  L.  R.  20  £q.  Caa. 
454. 

9.  Ihid,  —  Acquiescence.  Mere  silence  of  a  fem«  covert  will  not  be 
an  acquiescence.  Sims  v.  Everhardt,  S.  C.  U.  S.  z.  713;  102  U.  8. 
800. 

10.  Ibid.  —  Attomty's  Fees  in  Divorce.    A  contract  to  render  services 
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for  a  mttrried  woman  in  a  suit  for  divorce  for  a  consideration  to  be  paid 
after  the  divoree  was  decreed  ib  void.  Putnam  v.  Tennytmi,  Ind.  L 188 ; 
50  Ind.  456.    Mmek  y.  Dodton,  Mo.  xv.  601 ;  76  Mo.  644. 

11.  JUd. — Charge — Intention.  The  liability  of  a  married  woman's 
separate  estate  for  her  eDga<;ement8  depends  npon  her  intention  to  charge 
it.  Harshberger  v.  Alger,  Va.  viiL  158 ;  31  Gratt.  62.  EUoH  v.  Gmoer, 
K.  1.  V.  603;  12  B.1.79. 

12.  Ibid. —  Implied  Oiaarge —  Written  Obligation.  Where  a  married 
woman  executes  a  bond,  note,  or  other  instrument  for  the  payment  of 
money,  either  as  principal  or  as  surety,  a  charge  of  her  separate  estate  is 
implied.     Garland  v.  PampUn,  Va.  ix.  558 ;  88  Gratt.  303. 

13.  Ibid.  —  Presumption.  The  wife's  separate  estate  will  not  be 
charged  by  her,  unless  her  intention  to  do  so  is  made  to  appear  on  the 
obligation,  or  aliunde.  Wilton  v.  Jones,  Md.  vi.  864 ;  46  Md.  349.  Mur- 
phy, Adm'x,  V.  Carpenter,  N.  Y.  x.  788.  See  Shannon  v.  Bartholomew, 
Ind.  iii.  233  ;  58  Ind.  54.  Per  contra,  Bain  r.  Buff's  Adm'r,  Va.  xiv. 
63;  76  Va.  371. 

14.  Ibid.  —  Debts  eonlraeted — In  Separate  Earnings.  "Separate 
earnings,"  under  the  Act  of  April  3,  1872,  will  be  liable  for  debts  made 
in  the  course  of  tlie  business  yielding  them.  Bovard  v.  Kettering,  Penn. 
XV.  315. 

15.  Ibid. —  ExeetUed  Contract — Linbilitg  of  Other  Party.  Althoogh 
the  contract  of  a  married  woman  is  a  nullity,  still,  when  it  is  executed  by 
her  either  in  whole  or  in  part,  it  becomes  obligatory  npon,  and  may  be 

■  enforced  against,  the  other  party  to  it.     Neef  v.  Redman,  Mo.  xiu  434. 

16.  Ibid, —  Subsequent  Purchaser.  Where  a  married  woman  entered 
into  a  written  contract  for  the  purchase  of  land  and  it  became  executed 
by  part  payment  of  the  purchase-money,  it  was  enfordble  against  the 
other  party,  and  against  one  who  subsequently  par<^a8ed  the  land  with 
knowledge  of  the  facts.     Ibid.     See  Perkins  v.  Scales,  Teno.  iii.  655. 

17.  Ind.  —  To  pay  Husband's  Debt  —  Her  Administrator.  The  wife's 
administrator  may  show,  without  pleading  fraud  or  injury,  that  her  obliga- 
tion was  entered  into  to  pay  her  husband's  debt,  and  was  nnll  and  void. 
Chafe  V.  Oliver,  La.  xiii.  77 ;  83  La.  An.  1008. 

18.  Ibid.  —  Married  Woman's  Act — Disability — Illinois — Act  of 
1861  —  Repeal  —  Act  of  1839.  The  Act  of  1861,  in  relation  to  the  sep- 
arate property  of  married  women,  by  implication  repeals  the  saving  clanse 
in  the  Act  of  1889  in  favor  of  married  women.  Rwnyon  v.  KimbaU,  III. 
V.  394. 

19.  Ibid.  —  Power  —  Right  to  AlieneUe.  The  absolute  power  of  alien- 
ation ill  the  wife  includes  the  right  to  charge  her  equitable  interest  with 
the  payment  of  debts.  Garland  v.  PampUn,  Va.  ix.  558 ;  88  Gratt. 
806. 

20.  Conversion  by  Husband  to  pay  Debt —  Subrogation  to  Creditor's 
Lien.  Where  a  husband  wrongfully  uses  his  wife's  money  to  pay  his 
debt,  which  is  secured,  she  will  be  subrogated  to  the  lien  of  the  creditor. 
Greiner  v.  Greiner,  Cal.  xii.  647. 

21.  Covenant  —  Estoppel.  A  married  woman,  joining  with  her  hus- 
band ill  a  deed,  is  not  estopped  by  the  covenants  from  asserting  an  after^ 
acquired  title,  unless  she  is  expressly  bound  by  such  covenants.  Thomp- 
son v.  Merrill,  Iowa,  xiii.  108. 

22.  Rid.  —  Joined  with  Husband.  The  wife's  interest  in  a  certain 
sum  paid  to  a  husband  and  wife,  who  in  consideration  covenanted  to  sup- 
port one  A.  B.  during  the  remainder  of  her  natural  life,  was  her  sepa- 
rate estate,  and  she  is  liable  on  the  covenant.  Houghton  v.  Milbum, 
Wis.  xiv.  96  ;  54  Wis.  554. 

23.  3id.  —  Warranty.  A  covenant  of  general  warranty  in  the  deed 
of  a  married  woman  does  not  bind  her  separate  estate  unless  it  is  so  in- 
tended.    JksU's  v.  English,  Va.  vii.  251  ;  30  Gratt.  565. 
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24.  Creditor  —  Set-Off^.  A  creditor  in  possession  of  moneys  of  the 
wife,  nnder  circumstances  constituting  him  a  debtor  to  her,  may  retain 
such  money  in  payment  of  any  demand  he  has,  which  is  enforcible  as  a 
chai^  on  her  statutory  estate.     (hdUman  v.  Jeffiriet,  Ala.  viL  381. 

25.  Creditor  of  Hutband —  Atterett.  In  equity,  the  husband  may  be- 
come the  debtor  of  his  wife  on  her  separate  estate,  and  he  will  be  liable 
for  interest  on  the  debt.     Lishey  t.  lAshey,  Tenn.  xi.  852. 

26.  Deed — Desertion  of  Hutbetnd.  The  desertion  of  her  husband 
will  not  enable  a  wife  here  to  make  a  deed.  Afcuon  v.  Jordan,  R  I.  xi. 
822;  13  R.  I.  193. 

27.  Jlnd.  —  Disaffirmanee  —  ReatonahU  Time.  A  married  woman, 
whose  disability  accrued  under  the  common  law,  can  disaffirm  a  deed 
after  her  coverture  has  ended.  Sitiu  v.  JBverhardt,  S.  C.  U.  S.  x.  713 ; 
102  U.  S.  300. 

27  a.  Ibid.  —  Execution.  The  deed  of  a  married  woman  must  be  ex- 
ecuted in  strict  conformity  to  the  statute.  Her  name  cannot  be  inserted, 
though  the  execution  and  acknowledgment  are  in  due  form.  Healon  v. 
Fryberger,  Iowa,  1  Am.  L.  T.  R.  807. 

28.  Jbid. —  With  Insane  Husband —  RstoppeL  Where  a  wife  is  cog- 
nizant of  the  insanity  of  her  husband,  and  conceals  it,  joining  in  the 
conveyance  with  apparent  approval,  she  is,  as  against  a  purchaser,  es- 
topped from  claiming  a  rescission  of  the  conveyance  on  the  ground  of 
that  insanity.     Rudt  v.  Fenton,  Ky.  vii.  498 ;  14  Bush,  490. 

29.  3id.  —  Life  Interest  —  After  Coverture  ended  A  married  woman 
on  her  coverture  being  removed  can  convey  her  life  interest  in  real  prop- 
erty.    Lake  v.  Steele,  Tenn.  i.  328. 

30.  Ibid  —  Mortgage  assumed.  A  married  woman  is  bound  by  the 
assumption  of  a  mortgage  in  a  deed  to  her.  Saving  Institution  v.  Bene- 
dide,  N.  Y.  x.  782 ;  20  Hun,  104. 

31.  Ibid  —  Ratification  —  Homestead.  A  wife  may  ratify  a  defec- 
tive and  void  conveyance  of  her  homestead  in  all  cases  where  her  hus- 
band could  raUfy  such  act.  Spafford  v.  Warren,  Iowa,  vii.  268 ;  47 
Iowa,  47. 

32.  Drafts  by  her  on  Trustee.  Drafts  or  orders  drawn  by  a  married 
woman  on  her  trustee,  directing  him  to  pay  the  amounts  out  of  the  trust 
fund,  will  bind  her  estate  as  a  charge  upon  it.  Bain  y.  Buff's  Adm'r, 
Va.  xiv,  63;  76  Va.  371. 

SS.  Ejectment  —  Adverse  Possession  —  Act  of  1870.  A  married 
woman  mast  bring  her  action  to  prevent  the  fixing  of  title  by  an  adverse 
possession  as  though  she  were  not  under  the  disability  of  marriage. 
Ciarke  V.  MGann,  N.  Y.  xii.  307. 

84  Equitable  Estate.  \  married  woman  may  charge  her  separate 
equitable  estate.  Eliott  v.  Goteer,  B.  I.  v.  603  ;  12  R.  I.  79.  Per  con- 
tra, Whitdey  v.  Stewart,  Mo.  iii.  875  j  68  Mo.  860. 

85.  Ibid.  —  Settlement — Power  of  Appointment  among  Children.  In 
a  settlement  made  by  the  court  of  property  in  which  a  married  woman 
has  an  equity  to  a  settlement,  an  exclusive  power  of  appointment  among 
the  children  of  the  marriage  will  be  given  to  the  wife.  Oliver  v.  Oliver, 
Chan.  Div.  vii.  820. 

86.  Ibid  —  Deed  of  Trustee.  A  married  woman  cannot  impeach  a 
sale,  if  with  full  knowledge  of  the  facts,  and  withont  fraud,  mistake,  or 
coercion,  she  induces  a  stranger  to  purchase  from  her  trustee.  WiUiamt 
v.  Baldridge,  Ala.  xi.  529  ;  66  Ala.  338. 

37.  Equities  —  Possession  of  Husband  and  Wife  —  Notice.  Possession 
of  real  property  by  a  husband  and  wife  will  import  notice  of  the  wife's 
equities  as  against  all  persons  other  than  those  claiming  under  the  hus- 
bHud,  their  possession,  by  reason  of  the  family  relation,  being  regarded 
a«  joint     Loan  and  Trust  Co.  v.  King,  Iowa,  xiv.  368 ;  58  Iowa,  598. 
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88.  Exemption  —  Team.  A  married  woman  who  rapports  a  family  or 
contributes  thereto  by  the  employment  of  a  team  may  daim  the  benefit 
of  the  exemption.     Curtis  v.  MeHujfk,  Mich.  zir.  19  ;  48  Mich.  262. 

39.  Famihf  Supplies.  A  wife's  separate  estate  is  liable  for  neceitsary 
supplies  for  the  ^rnily  only  when  these  are  delivered  on  her  credit. 

Wilton  V.  Renskaw,  Penn.  ix.  154;  91  Pean.  St.  224.  Allison  v.  Par- 
ter,  Ohio,  iii.  310;  29  Ohio  St.  136.  MoU  v.  GreuihtU,  N.  Y.  ix.  256; 
8  Daly,  554.  Tiemeyer  v.  Tumguist,  N.  Y.  ix.  626.  Caldwell  v.  Barf, 
Miss.  viil.  789.  Cam  v.  Fillmaa,  Penn.  xii.  58.  Mynn  v.  Messenger, 
Minn.  xii.  625 ;  28  Minn.  208. 

40.  Ibid.  —  Liabilittf  upon  Contract  in  Foreign  Stale.  The  statnto 
creadng  and  regulating  the  separate  estate  of  married  women  in  Alabama 
and  imposing  upon  them  a  liability  "  for  all  contracts  for  artides  of  com- 
fort and  Bupport  of  the  household"  (Code,  §  2711)  will  not  operate  to 
bind  her  on  contracts  made  out  of  the  state.  Judge  v.  Wright,  Ala.  xvi. 
618. 

4 1 .  Ibid.  —  Plantation  SuppKes  —  Intention  of  Hushand.  A  purchase 
by  the  husband  of  supplies  will  not  be  held  to  be  for  the  nse  of  his  wife's 
plantation,  unless  so  used.  It  is  in  his  discretion,  under  the  statute,  to 
purchase  for  the  plantation  or  for  himself.  Caldwdl  r.  Bart,  Miss.  viiL 
789. 

42.  Ibid.  —  For,  Repairs  —  Husband  and  Wife.  A  wheelwright 
has  a  lien  on  the  wagon  for  hie  reasonable  c^rges  for  repairs  where 
the  work  was  done  for  and  charged  to  the  husband  whilst  he  was  nsing 
the  wagon  in  his  business  with  his  wife's  consent.  White  r.  Smith,  N. 
J.  xiv.  341. 

43.  Ibid.  —  Sewing  Machine.  A  married  woman's  note  in  payment 
for  a  sewing  machine  will  bind  her,  the  machine  coming  under  the  head 
of  "  necessaries."     Sewing  Machine  Co.  v.  Homed,  Ky.  xi.  636. 

44.  Feme  Sole  Trader  —  Acquiescence.  Where  a  married  woman 
carried  on  a  trade  before  her  marriage,  and  continued  it  after  marriage 
in  her  maiden  name,  her  husband  not  interfering  or  assisting,  it  must  be 
held  that  her  husband  acquiesces  in  her  acts,  thus  giving  her,  as  between 
his  heirs  and  herself,  a  separate  property  in  the  business.  Athwortk  v. 
Outram.  Ct.  of  Appeal,  iv.  41 6 ;  25  Week.  Rep.  44.  Lorell  v.  Neuron, 
C.  P.  Div.  vii.  352 ;  39  L.  T.  R.  N.  S.  609. 

45.  Ibid. —  Action.  Under  a  statute  which  provides  that  "when  any 
married  woman  shall  carry  on  any  business,  and  any  right  of  action  shall 
accrue  to  her  therefrom,  she  may  sue  upon  the  same  as  if  she  were  uuf 
married,"  a  suit  can  be  brought  only  in  her  name.  Rockwell  v.  Clark, 
Conn.  vi.  330. 

46.  Ibid.  —  Bona  Fides  —  Jury.  Whet]ieA>r  not  a  business  is  being 
carried  on  by  a  wife  in  good  faith  as  her  enterprise,  at  her  expense  and 
for  her  benefit,  or  is  being  transacted  by  the  hnsband  in  her  name  as  a 
cover  to  protect  the  same  from  his  creditors,  is  a  question  for  the  jury. 
Ba&sfeUlt  v.  DiO,  Minn.  xiii.  146. 

47.  Snd.  —  Certificate  of  Court.  One  dealing  with  a  feme  sole  trader 
is  not  obliged  to  look  beyond  the  certificate  of  the  court  as  to  her  char, 
acter  as  such,  while  it  remains  unrevoked.  JSwing's  Appeal,  Penn.  xt. 
88\. 

48.  Ibid.  —  Decree  —  Publication.  A  decree  to  trade  as  a  feme  sole 
is  not  invalidated  by  erroneous  proof  of  publication,  or  by  the  failure  to 
designate  the  paper  for  publication.  Mann  v.  Martin,  Ky.  vii.  781  ;  14 
Bush,  763. 

49.  Ibtd.  —  Earnings  —  Capital  —  Machinery.  "  Earnings  "  of  a 
married  woman  must  be  held  to  indade  the  capital  and  machinery  of  her 
trade,  accumulated  and  bought  from  the  business.  Ashworth  v.  Outram, 
Ct  of  Appeal,  iv.  416;  25  Week.  Rep.  44. 
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50.  Ibid. — Failure  to  luppcrt — Statutr.  Where  a  statute  gives  a 
married  wonian,  whose  hasbaud,  "  from  dninkenness,  profligacy,  or  other 
cause,  shall  ueglect  or  refuse  to  provide  for  his  wife,"  the  privileges  of  a 
fime  sole  trader,  there  must  be  some  wilful  non-performance  of  dutj  on 
the  part  of  the  hnsband  shown  to  support  the  right.  King  v.  Jfiompton, 
Penn.  vii.  185. 

51.  Snd.  —  Cfoods  $old  to  her  in  Butineu  —  Husband  as  Agent —  Pur* 
ehatts.  Where  wholesale  dealers  sell  to  a  married  woman,  separated  in 
property  and  transacting  business  as  a  public  merchant,  goods  appropri- 
ate to  her  trade,  npou  the  orders  of  herself  or  of  her  hnsband  acting  as 
her  agent  ander  express  written  procuration,  they  are  not  bound  to  fol- 
low the  goods,  and  see  that  they  are  actoally  nsed  in  the  bnsiness  of  the 
wife.  Zuberbier  t.  Prudhomme,  La.  xv.  336.  Miller  v.  Ptck,  W.  Va. 
xiii.  852. 

52.  Ibid.  —  Goods  sold.  The  husband  of  a  married  woman,  having  a 
general  authority  from  her  to  sell  and  deliver  merchandise,  can  bind  her 
by  a  contract  fixing  the  price,  quality,  and  quantity  of  the  goods  to  be  de- 
livered, and  the  time  and  plnce  of  delivery.  Flanders  v.  Putneff,  N.  H. 
X.  340.     Miller  v.  Ptek,  W.  Va.  xiii.  852. 

58.  Ibid.  —  Mortgage  —  Under  FaJu  Name.  A  woman  decreed  a 
feme  sole  trader,  after  desertion,  is  liable  on  a  mortgage  though  made  by 
her  with  A.,  who  was  not  her  husband,  as  his  wife.  Foreman  v.  Hosier, 
Penn.  x.  674. 

54.  Ibid.  —  Partnership.  Under  the  statute  a  married  woman  as  a 
feme  sole  trader  is  bonnd  by  all  the  contracts  of  a  partner.  Newman  v. 
Morris,  Miss.  i.  642 ;  52  Miss.  402. 

65.  Ibid.  —  Contract  to  convey  Retdlg.  A  feme  sole  trader  can  make  a 
valid  contract  to  convey  her  separate  realty.  Emin^s  Appeal,  Penn.  xv. 
881. 

56.  Fraud  —  Estoppel.  A  woman  concealing  her  marriage  will  be 
estopped  from  setting  np  the  coverture  to  retain  any  advantage  she  had 
secured.     Patterson  v.  Lawrejice,  111.  viii.  748;  90  III.  174. 

57.  Gift  —  Voluntary  Expenditure  by  Wife  oh  Husband's  Land.  A 
wife's  money,  expended  by  herself,  or  under  her  direction,  on  her  hne- 
band's  land,  or  in  any  other  way  for  his  use  and  benefit,  in  the  absence 
of  an  agreement  to  repay,  will  be  regarded  a  gift.  Blaek  v.  Blm^  N. 
J.  vii.  566;  3  Stew.  315. 

58.  Incretue —  Husband  as  Agent.  If  it  be  clearly  shown  that  the 
original  property  was  the  wife's,  then  the  increase  becomes  hers,  so  long 
as  It  can  be  followed  and  identified.  That  her  hnsband  acts  as  her  agent 
in  buying  or  selling,  and  investing  her  money,  does  not,  against  her  con- 
sent, transfer  her  right  of  property  to  him.  Holromb  v.  Savings  Bank, 
Penn.  x.  67. 

59.  Infancy  —  Mortgage — Ratification.  Where  a  married  woman, 
being  a  minor,  executed  a  mortgage,  she  cannot  ratify  it  by  paying  inter- 
est after  she  becomes  of  age,  nor  in  any  way  but  by  a  separate  acknowl- 
edgment as  required  by  the  act  of  assembly.  Ledger  Building  Associa- 
tion V.  Cook,  l-*enn.  vii.  409. 

60.  Insanitjf  —  Appointment  of  and  Sales  by  Conservators.  It  is  com- 
petent, under  the  statutes,  to  appoint  !i  conservator  for  the  estate  of  an 
insane  married  woman,  and.  upon  proper  showing,  to  decree  a  sale  and 
conveyance  of  her  estate,  although,  when  the  statutes  were  passed,  the 
comnaon  law  governing  the  rights  of  married  women  obtained  in  the 
state.      Gardner  v.  Maroney,  111.  x.  330. 

61 .  In  Insolvency.  A  married  woman  cannot  obtain  the  benefit  of  an 
insolTent  law  of  the  state.     Building  Asso.  v.  Schmidt,  Md.  xii.  483. 

62.  Joint  Earnings.  .Joint  earnings  of  a  hnsband  and  wife  belong  to 
him.     Hawkins  v.  Ji.  R.  Co.  Mass.  i.  676;  119  Mass.  596. 
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63.  Jbid.  —  Purchates  hy  Wife.  Money  from  the  joiut  earnings  of 
husband  and  wife  given  to  her,  and  property  purcliased  with  it,  belong  to 
him.     Ibid. 

64.  Judgment —  On  Bond.  A  judgment  upon  a  bond  and  warrant 
given  by  a  married  woman  is  valid  for  tlie  purchase-money  of\eal  estate, 
but  it  binds  that  land  only.      Van  Dike  v.  Well*,  Penn.  xvu  341. 

65.  Ibid,  —  Oontraet.  To  justify  a  judgment  ex  contractu  against  a 
married  woman  it  must  appear  that  the  plaintiff's  claim  is  for  the  im- 
provement of  the  wile's  separate  real  estate,  or  for  goods  sold  to  her,  or 
on  Iter  credit  and  with  ber  knowledge  and  consent,  for  necessaries  for  the 
support  of  her  family.     Sheedy  y.  Tinker,  Penn.  xvL  504. 

66.  Lease  —  Husband  not  joining  —  £stoppel.  A  lease  by  a  married 
woman  of  her  land,  in  which  her  husband  does  not  jmn,  is  void,  is  inca- 
pable of  subsequent  ratification,  and  is  not  validated  by  evidence  of  the 
husband's  assent.  Buchanan  v.  J/aszard,  Penn.  xL  108;  95  Penn. 
St.  24. 

67.  Ibid.  —  As  Landlord.  The  lessee  of  a  married  woman  under  ber 
single  lease,  which  is  not  duly  acknowledged,  in  an  action  for  the  rent  is 
estopped  to  deny  its  validity.     Robinson  v.  Intnan,  Penn.  vi.  153. 

68.  Limitations,  Statute  of.  The  statute  of  limitations  will  run  agtdnst 
a  married  woman  during  the  lifetime  of  her  husband.  Rtmyon  v.  JTun- 
ball.  111.  V.  394. 

69.  Mechanic's  Lien  —  Husband's  Contract — Neressary  Repairs.  A 
husband  cannot  subject  his  wife's  realty  to  a  lien  even  for  necessary  re- 
pairs without  her  authority  or  consent.  Steinman  v.  Henderson,  Penn. 
671.  Homes  v.  Bronson,  Mich.  x.  499.  See  Hasted  v.  Mathers,  N.  Y. 
viii.  340;  77  N.  Y.  "88.  Armstrong  y.  Jones,  H.Y.ix.  ibb,  Jones  y. 
Fothast,  Tnd.  xi.  568;  72  Ind.  158. 

70.  Mortgage  —  Benefit  of  Third  Party.  A  married  woman  who  may 
convey  her  separate  estate  can  mortgage  it  for  the  benefit  of  a  third 
party.  Hall  v.  Dotson,  Tex.  xiii.  764 ;  55  Tex.  520.  Per  contra.  Me  Gill 
V.  Mercantile  Trtist  Co.  Ky.  xvi.  109. 

71.  Ibid. —  Debt  of  Anotlier.  A  married  woman  may,  with  ber  hus- 
band, mortgage  her  own  lands  to  secure  the  payment  of  hu  debts,  or 
those  of  any  other  person,  for  the  payment  of  which  she  is  in  no  way 
liable.  Campbell  v.  Tompkins,  N.  J.  x.  537.  Clarhe  v.  Thompson,  N. 
J.  lii.  792  ;  7  Stew.  67.  Voorhies  v.  Grenberry,  Tenn.  L  830.  Parsons 
V.  Denis,  U.  S.  C.  C.  xii.  2.  Per  contra,  Chaffe  v.  Oliver,  U.  S.  C.  C.  x. 
545. 

72.  Ibid. — Deficiency — Application  of  Loan.  A  married  woman 
having  joined  lier  husband  in  a  mortgage  on  two  parcels  of  laud,  one  be- 
longing to  each,  and  the  loan  is  applied  to  pay  prior  mortgages  on  these 

•  lots,  she  will  be  bound  by  a  judgment  for  the  deficiency,  on  foreclosure. 

Jones  V.  Merritt,  N.  Y.  xi.  169. 

73.  Ibid.  —  Equitable  Estate  —  Husband's  Debt.  The  equitable  es- 
tate of  a  married  woman  in  Alabama  may  be  mortgaged  by  her  for  her 
husband's  debts.  Lippincott  v.  Mitchell,  S.  C.  U.  S.  iv.  491  ;  94  U.  S. 
767. 

74.  Ibid.  —  Husband  not  joining.  A  married  woman  cannot  incumber 
her  separate  real  estate  unless  her  husband  joins  in  the  mortgage.  Ins. 
Co.  V.  Avery,  Ind.  vi.  428 ;  60  Ind.  566.  Elder  v.  Jones,  111.  v.  106;  85 
III.  384. 

75.  Ibid.  —  To  Protect  Husband  from  Prosecution.  Where  a  wife  was 
induced  by  the  creditor  to  give  a  mortgage  to  secure  her  husband's  debt 
to  relieve  him  from  prosecution,  it  will  be  declared  void.  McGrary  v. 
Reilly,  Penn.  xi.  315.  Riddle  v.  Hall,  Penn.  xiiL  185.  McMahon  v. 
Smith,  Conn.  x.  486 ;  47  Conn.  221. 

76.  Ibid.  —  For  Capital  for  Hus/nrnd  in  Firm.     A  wife's  mortgsge 
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to  her  husband's  partner  to  provide  the  former's  portion  of  the  capital 
is  valid.     Ferdon  t.  AtiUer,  N.  J.  xii.  430 :  7  Stew.  10. 

77.  Ibid.  —  InierUion,  Where  a  maiTied  woman  executes  a  mortgage 
in  the  mode  prescribed  by  law,  her  mere  intention,  unoommunicated  to 
the  mortgagee,  oaunot  control  the  plain  letter  of  her  contract.  Stewart 
V.  Whitlock,  CaL  zi.  834. 

78.  Ibid.  —  Power.  Although  a  power  to  sell  includes  a  power  to 
mortgage,  if  in  the  deed  settling  a  sefiarate  estate  a  limited  power  to 
mortgage  is  given,  a  mortgage  not  within  the  purview  of  the  power  is 
void.    Maur»r'$  Appeal,  Peon.  tL  600 :  €  W.  N.  C.  6. 

79.  Ibid.  —  Benefit  to  Ettata.  But  though  the  mortgage  as  a  whole  is 
invalid,  if  it  appear  that  a  portion  of  the  money  raised  thereon  has  been 
used  to  free  the  estate  fiom  the  lien  of  a  mortgage  given  in  pursuance 
of  the  power  the  mortgage  will  be  good  pro  tanto.     Ibid. 

80.  Jbid.  —  PHrehtuer.  Where  a  married  woman  has,  by  the  convey- 
ance, dominion  over  her  separate  estate,  she  may,  with  her  husband,  ex- 
ecute  a  bond,  with  a  deed  of  trust  to  secure  it,  and  the  rights  of  a  bond 
fide  purchaser  of  the  bond  for  value  will  be  upheld.  Ethiridge't  Adm'r 
V.  Parker,  Va.  xiv.  186. 

81.  Ibid.  — PHrehtue. Money — Attvming  Mortgage.  When  a  pur- 
chaser accepts  a  deed  cootaiiiiiig  a  stipulation  that,  as  part  of  the  considera- 
tion, he  will  pay  oS  a  mortgage  or  other  existing  incumbrance  on  the  land, 
created  by  the  vendor,  the  mortgage  or  incumbrance  is  as  binding  on  him 
as  if  he  were  a  party  to  it.  A  married  woman,  although  a  eontraot  to  pay 
an  incumbrance  as  part  of  the  purchase-money  will  not  bind  her  person- 
ally, by  such  a  contract  will  bind  the  land  conveyed  to  her.  Lewis  v. 
L«m  Aisoeiation,  Ala.  xiii.  746 ;  70  Ala.  276. 

82.  Jbid.  —  StattUory  Estate  —  Hatband^ t  Debt.  A  statutory  estate  of 
a  married  woman  in  Alabama  is  an  estate  in  fee,  and  she  cannot  incum- 
ber it  for  her  husband's  benefit.  Lippineott  v.  Mifekell,  S.  C.  U.  S.  iv. 
491 ;  94  U.  S.  767.     See  BeU  v.  Locke,  Ala.  vii.  488. 

83.  Jbid.  —  Sure'g  —  Gtmtideraiion.  A  married  woman's  mortgage 
as  security  for  debts  due  from  a  firm  cd  which  her  husband  was  a  mem- 
ber, and  to  obtain  further  credit,  where  the  plaintiff  agreed  to  extend  pay- 
ment of  a  part  of  the  debt  of  the  firm,  will  bis  enforced.  Coal  Co.  v.  Stake, 
N.  T.  xii.  604;  85  N.  Y.  226.     See  HaU  v.  Tcu/.  Mass.  xn.  17. 

84.  Ibid.  —  Hutbcende  H'^bt  —  His  Grantee.  Where  a  wife  mortgages 
her  separate  estate  to  secure  the  paymeot  of  her  huslmnd's  debt,  she  is, 
as  between  herself  and  her  husband,  a  surety  only,  and  any  one  taking 
nnder  him  has  notice  of  the  trust.  Jimsey  v.  Wiike,  Cal.  x.521 ;  55  Cal. 
525. 

85.  Jbid.  —  Of  Interest  as  TsuaiU  in  Oommon  vntk  Husband  —  Ten- 
ancy in  Oommon  of  Husband  and  Wife.  Where  a  deed  conveyed  prop- 
erty to  husband  and  wife,  the  wife  takes  her  share  nnder  the  statute  free 
from  her  husband's  control,  aad  may  execute  a  valid  mortgage  of  that 
part.    JUeeker  v.  Wright,  N.  Y.  vm.  214;  76  N.  Y.  262. 

86.  National  JSattk  Shmre-JJoUers  —  Assessment  —  Jnsohency  of  Bank. 
A  married  woman  is  liable  as  the  owner  of  shares  in  a  national  bank 
upon  the  assessment  on  the  share-holders  of  the  bank  at  the  time  of  its 
failure.    Hobart,  Hfo'r,  v.  Mmson,  U.  S.  G.  C.  xii.  104 ;  19  Blatob.  359. 

87.  Notice  —  To  Husbamd  —  Agency.  Notice  to  a  husband  is  notice 
to  his  wife,  as  to  her  separate  property,  only  when  notice  is  given  to  him 
when  acting  as  her  agent.  Chew  v.  Mining  and  Smelting  Co.  U.  S.  C 
C.  ix.  704. 

88.  Patents^  AsstgnmesU.  A  married  woman  residing  in  New  York 
may  be  the  assignee  of  a  piktent  and  may  eonvey  it  as  if  sole.  Petter  v. 
NewhaU.  U.  S.  C.  C.  xvi.  860. 

89.  Jbid.  —  Infringement — Husband  eu  Parly.    Where  the  wife  is 

38 


Digitized  byLjOOQlC 


594  MARRIED  WOMEN. 

the  sole  owner  of  a  patent,  her  hosband  is  not  a  necessary  party,  in  New 
York,  to  a  suit  for  its  infringement.  Lorittard  v.  Standard  Oil  Co.  U. 
S.  C.  C.  ix.  810 ;  2  Fed.  Rep.  902. 

90.  Personal  Injury  —  Action /or  Lo$$  of  Bu^amd't  Society.  Where 
a  wife  may  in  her  own  name  sue  for  any  injury  to  her  personal  rights, 
she  alone  may  bring  an  action  for  the  loss  of  her  husband's  society. 
Wetdake  v.  Westlaie,  Ohio,  ix.  17  ;  84  Ohio  St.  621. 

91.  Power  of  Attorney  to  Hutband  —  Aelenowledgmeni.  A  power  of 
attorney  from  a  wife  to  her  husband  authorizing  him  to  act  for  her,  in 
the  settlement  of  an  estate,  should  be  properly  acknowledged  as  such  in 
the  form  required  by  the  act  in  reference  to  real  estate.  Dampfs  Ap- 
peal, Penn.  xU.  542. 

92.  Power*  —  Eaciecultion.  A  feme  covert  may  execute  any  kind  of 
power,  whether  simply  collateral,  appendant,  or  in  gross,  and  whether 
given  to  her  while  sole  or  married,  without  the  concurrence  of  her  hus- 
band.    Armstrong  y.  Kern*,  Md.  xvii.  528. 

93.  Promiuory  Note.  A  feme  covert  possessed  of  a  separate  estate 
may  bind  or  charge  her  separate  estate  by  a  promissory  note.  Bank  t. 
Collins.  Mo.  xiv.  372.     See  Kavanagh  v.  ONeiU,  Wis.  xiii.  704. 

94.  Jbid.  —  Joint  N<4t  with  Husband —  Goods  bought.  A  married 
woman  b  liable  on  her  joint  note  with  her  husband,  for  a  carriage  bought 
for  her  own  use,  upon  her  own  credit.  Adams  v.  Charter,  Conn.  x. 
260 ;  46  Conn.  651. 

95.  Rid. —  To  Husband —  Work  for  her  on  his  Order.  The  prom- 
issory note  of  a  wife  to  her  husband,  and  indorsed  by  him  and  paid  by 
him  as  her  agent  for  work  done  for  her,  on  his  order  as  her  agent,  is 
wholly  void  as  against  the  wife.  Soby  v.  Phelon,  Mass.  i.  207;  118 
Mass.  541. 

96.  Ibid. —  With  Husband — Presumption.  A  promissory  note  of  s 
married  woman  and  her  husband  will  not  of  itself  bind  her  separate 
property.      Way  v.  Peck,  Conn.  x.  556 ;  47  Conn.  28. 

97.  Jbid.  —  Joint  Jfote  with  Husband —  Husband's  J>^.  A  married 
woman  is  liable  on  a  promissory  note  made  by  her  and  her  husband  for 
his  debt  under  a  statute  permitting  her  to  contract  as  though  sole. 
M(gor  V.  Holmes;  Brown  v.  Fitzgerald;  Bowker  v.  Quilty,  Mass.  v. 
334.     Atters  v.  Forbes,  Md.  jcv.  303. 

98.  Ibid.—  WUh  Husband— Pledge  of  Her  Stock—  Use  of  Money. 
The  promissory  note  of  husband  and  wife  and  the  pledge  of  her  stodc 
therewith  are  valid,  when  the  money  was  paid  in  her  presence,  though  it 
was  not  used  for  necessaries  nor  expended  on  her  real  estate.  Dando's 
Appeal,  Penn.  x.  379. 

99.  Ibid.  —  Joint  Note.  Where  a  married  woman  signs  with  another 
person  a  joint  and  several  note,  and  below  it  signs  individually  an  instru- 
ment charging  her  separate  estate,  she  is  liable,  though  not  in  business, 
and  though  the  consideration  was  not  for  the  benefit  of  her  separate 
estate.     Treadwell  v.  Archer,  N.  Y.  vii.  691  j  76  N.  Y.  196. 

100.  Ibid.  —  For  Insurance.  A  premium  note  of  a  married  woman  on 
a  policy  of  insurance  upon  her  separate  property  is  inyalid  in  this  state. 
hu.  Co.  V.  Avery,  Ind.  vi.  428;  60  Ind.  576. 

101.  Ilnd.  —  Probate  Court.  A  claim  against  a  married  woman  on 
her  promissory  note  made  in  coverture  will  not  be  admitted  in  the  pro- 
bate court,  after  her  death  pending  the  suit ;  the  matter  is  of  equitable 
cognizance  only.     Davis  v.  Smith,  Mo.  xii.  695  ;  76  Mo.  219. 

102.  Ibid. —  Property  not  Separate  Estate.  A  note  of  a  married 
woman  signed  as  surety,  purporting  to  charge  her  individual  property, 
not  held  to  her  sole  use,  is  ineffectual  even  in  equity.  Smith  v.  Williams, 
Conn.  iii.  656  ;  43  Conn.  409. 

108.  Ibid.  —  Purchase-Money  of  Land.     A  note  given  by  a  married 
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woman  in  part  payment  of  land  bon^^t  by  her,  and  oonvejed  to  her,  k 
a  COD  tract  made  upon  the  consideration  of  the  land  sold,  and  in  respect 
thereto,  as  her  separate  property,  and  binds  the  property.  Metier  t. 
Smyth,  N.  H.  ix.  378 ;  58  N.  H.  298.  Eldtr  v.  Jones,  111.  t.  106 ;  8fi 
m.384. 

104.  Ibid.  —  Surety  —  PretumptuM.  A  separate  estate  is  bound  by  a 
wife's  promissory  note,  as  surety  for  another,  it  being  presumed  that  she 
mtended  to  bind  it.      WiUiam$  v.  Winton,  Ohio,  ix.  287  ;  22  Hun,  320. 

105.  Ibid.  —  Dureu — Hu*bamd$  Threat.  A  threat  made  by  a  hu»> 
band,  through  procurement  of  one  of  the  payees,  that  unless  his  wife 
signed  a  promissory  note  he  would  poison  himself,  and  which  threat  was 
made  to  induce  and  did  induce  her  to  sign,  does  not  amount  to  duress, 
and  is  in  law  no  defence  to  an  action  against  her  upon  the  note.  Wright 
T.  Bemington,  N.  J.  viii.  869 ;  11  Vroom,  48. 

106.  Ibid.  —  Equitable  Charge.  A  married  woman,  having  a  separate 
estate,  may  charge  it,  in  equity,  by  a  promissory  note  as  surety  for  her 
husband  or  another.      WiUiam*  v.  Urmston,  Ohio.  ix.  41 8. 

107.  Bnd.  —  Note-in  Illinois  —  Validity  in  New  Jersey.  A  wife's 
promissory  note  as  surety  for  her  husband's  debt  made  in  Illinois  and 
valid  there  will  be  enforced  in  New  Jersey.  Wright  v.  Remington,  N.  J. 
viii.  369 ;  11  Vroom,  48. 

108.  For  Services — Broker's  Commissions  for  Exchange  made.  A 
married  woman  is  liable  to  a  broker  for  commissions  for  exchanging  her 
separate  property.     Turner  v.  Stymtu,  N.  Y.  ix.  259. 

109.  Ibid. — Procuring  Loan  to  pay  Mortgage,  An  agreement  of  a 
married  woman  to  pay  for  services  to  be  rendered  in  procuring  a  loan  of 
money  to  remove  a  mortgage  upon  her  separate  estate  is  an  agreement 
made  apon  its  account  and  for  its  benefit.  Patrick-  v.  LitteU,  Ohio,  xii. 
371 ;  36  Ohio  St.  79. 

110.  Ibid.  —  Of  Dentist — For  Hersdfand  Child.  A  wife  cannot  be 
bound  for  dentistry  for  herself  and  her  child  unless  she  makes  herself 
liable  in  express  terms.     Freeman  v.  Holmes,  Gra.  viii.  169 ;  62  Ga.  556. 

111.  Ibid.  —  Medical  Attendance  —  Promise.  An  action  will  lie 
against  a  married  woman  for  medical  attendance  rendered  at  her  request 
and  for  which  she  expressly  promises  to  pay.  Tates  v.  Lurvey,  Maine, 
i.  666  ;  65  Maine,  221. 

112.  Separate  Estate  —  Marriage.  A  separate  use  for  a  woman  can- 
not be  created  unless  she  is  either  married  or  in  immediate  contemplation 
of  marriage  at  the  time  of  the  creation  of  the  trust.  Snyder's  Appeal, 
Penn.  ix.  688  ;  92  Penn.  St.  504. 

113.  Ibid.  —  How  acquired —  Personal  Property.  The  wife  in  claim- 
ing personal  property  must  show,  if  required,  the  sources  from  which 
she  acquired  the  means  for  its  purchase.  Koch  v.  Rhodes,  Neb.  x.  666 ; 
10  Neh.  445. 

114.  iWrf.  —  Clothing  —  Statutes  affecting  Married  Women.  The 
statute  as  to  married  women  has  not  changed  the  common  law  rule  that 
the  clothing  provided  the  wife  by  her  husband  is  his  property.  Hawkins 
V.  R.  R.  Co.  Mass.  L  676;  119  Mass.  596.  PraU  v.  &ate,  Ohio,  x.  119 ; 
35  Ohio  St.  514. 

115.  Ibid,  —  Loss  of  Clothing  —  Negligence — Action.  A  wife  can- 
not recover  for  clothing  furnished  her  by  the  husband  or  out  of  joint 
earnings  and  lost  by  the  defendant's  neglect.  Hawkins  v.  R.  R.  Co. 
Mass.!  676;  119  Mass.  596. 

116.  Jbid.  —  Crops  —  Purchase  of  Farm  on  Credit  —  Husband  a$ 
Mcmager.  Where  a  married  woman,  having  no  separate  property,  pur- 
chased a  farm  on  credit,  taking  the  title  in  her  own  name,  and  had  it 
carried  on  and  managed  for  her  by  her  husband,  without  any  specific 
agreement  as  to  his  compensation,  the  crops  raised  under  such  manage- 
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■aent  were  not,  bj  reasoB  thereof,  liable  for  the  debts  of  the  husbaod. 
Dagton  r.  Wahh,  Wis.  viii.  574.     See  Oubberfy  v.  Heott,  111.  xi.  806. 

117.  Ibid.  —  Deed.  Where  the  deed  shows  the  intention  to  place  Ae 
property  beyond  the  use  and  control  of  the  husband,  a  separate  estate  is 
giren  to  the  wife.     Me  Gill  v.  Mereuntih  Trust  Co.  Ky.  rvL  109. 

118.  Ibid.  —  Creditor* —  Htuband'i  Deed.  An  innocent  purchaser 
from  the  husband  of  land  bought  during  marriage  and  deeded  to  the 
wife  is  not  charged  with  notice  that  it  is  lier  separate  property.  Kirk  t. 
Naoig.  Co.  Tex.  v.  666:  49  Tex.  218.  See  Koch  v.  Rhode$,  Neb.  x. 
666;  10  Neb.  446. 

119.  Ibid.  —  Owrtegg  Right  eonreyed  to  Her  —  Merger.  The  convey- 
ance of  the  husband's  right  to  his  wife's  estate  by  descent  and  by  devise 
to  her  gives  her  a  separate  estate  in  his  interest,  which  will  not  merge  in 
her  estate  in  fee.      Gctrlomd  v.  Pamplin,  Va.  ix.  668 ;  38  Gratt.  806. 

120.  Ibid.  —  Equitable  Estate  —  Intention.  To  create  an  equitable 
estate  in  a  married  woman  the  intention  must  be  manifest.  The  nse  of 
the  words  "  sole  and  proper  nse  "  are  consistent  with  a  grant  in  fee-sint- 
pie,  and  do  not  imply  an  equitable  estate.  LippineoU  v.  MkcheU,  S.  C. 
U.  S.  iv.  491 ;  94  U.  S.  767. 

121.  Hid. —  Gift  of  Husband.  A  married  woman  cannot  acquire  a 
separate  estate  by  the  ^t  of  her  husband.  Spelman  v.  Aldrieh,  Mass. 
Tii.  719.     Per  contra,  Kane  v.  Desmond,  Cal.  xiv.  486. 

122.  Ibid.  —  Loan  to  Husband's  Firm.  A  wife  can  recover  from  a 
partnership  money  lent  to  her  husband,  a  member  thereof,  for  the  use  of 
the  firm.     Gould  v.  Gould,  N.  J.  xvi.  149. 

128.  Ibid.  —  .fudgment  against  Husband — Creditors.  Where  a  hus- 
band confesses  jadgment  in  favor  of  his  wife,  the  latter  must,  in  a  con- 
test with  her  husband's  creditors,  establish  that  the  judgment  was  given 
in  good  faith  to  secure  a  debt  to  her  separate  estate.  Wtlson  v.  Silhma*, 
Penn.  xii.  479. 

1 24.  Rid.  —  Marital  Rights  —  Payment  to  Husband  —  Proceeds  of 
Land  Sold.  Proceeds  of  the  sale  of  land  of  the  wife  may  be  paid  to 
her  husband.     Hefner  v.  Harris,  Tenn.  vi.  218. 

1 25.  Ibid.  —  Marital  Right*  renounced.  The  husband'  may  renounce 
his  marital  rights,  and  create  a  separate  equitable  estate  in  favor  of  the 
wife.  Cahalan  v.  Monroe,  Ala.  xvi.  1 68.  Jackson  t.  Jackson,  S.  C.  U. 
8.  i.  10;  91  U.S.  122. 

126.  Ibid.  —  Money  received  by  Husband — Presumption.  The  money 
of  the  wife  when  received  by  a  husband  is  presumed  to  be  taken  for  her 
use ;  but  this  presomption  may  be  rebutted.  Mack  v.  Black,  N.  J.  vii. 
666;  3  Stew.  315. 

127.  Ibid.  —  Mortgage  —  foreclosure — Covenants.  A  married  woman 
ia  not  estopped  from  foreclosing  a  mortgage,  acquired  by  inheritance, 
against  one  holding  a  subsequent  mortgage,  on  the  same  premises,  given 
by  her  husband,  and  she  joining  with  him  ;  she  is  not  liable  in  damages 
for  breach  of  her  covenant.     Goodenough  v.  Fellows,  Yt  xii.  187. 

128.  Ibid.  —  Proceeds  of  Sale  of  Land  in  Another  State.  The  pro- 
ceeds of  the  sale  of  a  wife's  land  in  another  state  brought  into  this  state, 
in  the  absence  of  any  settlement  of  the  proceeds  of  the  sale,  constitute 
part  of  the  corpns  of  the  wife's  statntory  estate.  Oastleman  v.  Jeffries, 
Ala.  vii.  331. 

129.  Ibid.  —  "Sole  Trailer."  A  married  woman  though  not  a  sole 
trader  may  acquire  and  hold  personal  property.  Williams  v.  Lord,  Va. 
xi.  759  ;  75  Va.  890. 

130.  Ibid.  —  Srparate  Businett  —  Contracts.  A  married  woman  may 
etury  on  a  separate  business  on  her  own  account,  and  no  distinction  can 
be  drawn  between  the  services  of  the  wife  performed  in  and  about  the 
home  and  those  performed  elsewhere.  Mason  v.  Dtmb<tr,  Mich.  x.  61 ; 
43  Mich.  407. 
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181.  Ibid.  —  Separate  Eamingt  —  Orop$  —  Ahteonding  Buihcmd. 
Where  a  husband  abaDdoned  his  family,  and  his  wife  took  a  lease  in  faia 
name  of  the  farm  oocnpied  bj  the  famHy  and  farmed  the  land  herself,  the 
crops  grown  thereon  were  her  separate  earnings.  PAelpt  v.  Cody,  Mich. 
ziiL  468;  47  Mich.  431. 

182.  Rid.  —  Marital  Riff  hit  —  Waiver  —  Eamingt  in  keeping  Board' 
ing-Hoiue.  A  married  woman  is  entitled  to  the  earninp  of  a  boardiug- 
house  kept  by  her,  her  husband  consenting  that  she  might  conduct  it 
separatdy  and  take  the  earnings  thereof.     Lute  v.  Jonet,  N.  J.  v.  889. 

183.  Ibid.  —  Sereicet  by  Wife  for  Others —  StaitUe  —  The  prorkion  of 
the  statute  of  1874,  c.  184,  §  1,  tliat  all  work  and  labor  performed  by  a 
married  woman  for  others  than  her  husband  and  children,  <  shall,  unless 
tliere  is  an  express  agreement  to  the  contrary,  be  presumed  to  be  on  her 
separate  account,'  declares  a  condasive  presumption  of  lav.  Williamt 
T.  Wiaiamt,  Alass.  xiii.  243  :  131  Mass.  548. 

134.  Jbid.  —  Wi/e't  Detertion — Pergonal  Property  —  Equily.  A  wife 
who  causelessly  deserts  her  husband  cannot  sue  in  equity  to  get  such  chat- 
tels as  she  lias  contributed  to  the  furnishing  and  adornment  of  her  hus> 
band's  house.     Mack  v.  Blad:,  N.  J.  vii.  566 ;  3  Stew.  315. 

135.  Jbid. —  By  Will.  The  residue  of  an  estate  ^ven  to  A.  in  trust 
fur  the  testator's  daughter,  to  be  held  or  invested  by  the  trustee  for  her 
"  sole  use  and  benefit,"  and  limited  over  upon  her  death  without  chil- 
dren, creates  a  separate  estate  In  the  daughter  as  a  married  woman. 
Bedinger  v.  Wharton,  Va.  ii.  672;  27  Gratt.  857. 

136.  Jbid.  —  Bequest —  Exduding  Marital  Rights,  Where  property 
is  bequeathed  to  a  married  woman  it  is  necessary,  in  order  to  exclude  the 
marital  rights  of  the  husband,  that  on  intention  on  the  part  of  the  testa- 
tor to  vest  in  her  a  separate  estate  should  clearly  appear.  Vail  v.  Vait, 
Conn.  xiv.  489 ;  49  Conn.  52. 

137.  Jbid.  —  J)evis:  —  Bequest.  A  devise  or  bequest  to  a  wife  will  be 
set  aside  to  her  separate  use.  White  v.  Goutdin,  Ya.  iii.  105  ;  27  Gratt. 
491. 

138.  As  Surety  —  For  Husband —  Indemnity.  Tliere  can  be  no  con- 
tract of  indemnity  between  her  husband  and  herself,  on  the  basis  of  their 
joint  promissory  note  for  his  debt.  Major  v.  Hcimes ;  Brown  v.  JVte- 
gerala;  Bowker  v.  Quilty,  Mass.  v.  834. 

139.  Ibid.  —  For  Husband's  Partner  —  Bitsband't  Debt.  A  married 
woman,  with  her  husband's  consent,  may  become  snrety  for  her  husband's 
luirtner ;  she  cannot  defend  on  the  ground  that  she  is,  thereby,  paying 
her  husband's  debt.     Bank  ▼.  Bruf,  La.  xiL  726 ;  83  La.  An.  624. 

1 40.  Thut  —  Be/ore  Marriage  —  A  voidance  —  Married  Woman's  Acts. 
A  trust  created  by  a  woman  aboat  to  be  married  to  preserve  control  of 
her  property  will  be  avoided  on  her  bOl  in  equity,  after  marriage,  where 
the  statutes  protect  her  separate  estate.  Nightingale  y.  Mghttngah,  R. 
I.  xi.  851 ;  13  R.  L  118. 

141.  Ibid.  —  Infancy —  Avoidance.  An  infant  married  woman  cannot 
waive  her  equity  to  the  settlement  of  a  trust  fund  ;  she  may  dispose  of 
the  income  on  her  separate  receipt  Chipteay  v.  Ball,  Chan.  Div.  xi. 
520 ;  44  L.  T.  R.  N.  S. 

142.  Vendor's  Lien.  Where  a  married  woman,  with  ihe  consent  of 
lier  husband,  buys  land  and  gives  her  promissory  notes  for  part  of  the 
pnrchase-mouey,  and  a  lien  is  reserved  in  the  deed  of  conveyance  for  the 
payment  of  the  notes,  such  Hen  may  be  enforced  against  the  land  though 
the  notes  be  void  as  against  the  woman  personally.  Bedford  v.  Burton, 
8.  C.  U.  8.  xiv.  769 ;  106  D.  8.  888. 

143.  Ibid, —  Contract  for  Land  —  Improvements.  In  snch  case  the 
grantee  is  not  entitled,  by  reason  of  her  coverture,  to  have  the  sale  set 
acide  and  the  purchase-money  already  paid  refunded,  though  consenting 
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to  account  for  rents  and  profits,  tior  will  she  or  her  hosband  be  allowed 
for  permanent  improvements  erected  by  tbem.     Ibid. 

144.  Ibid.  —  BaU  of  Jitterett.  In  such  case,  also,  in  a  state  where,  by 
contract,  interest  above  the  ordinary  legal  rate  may  be  stipulated  for, 
such  interest  may  be  recovered  under  the  vendor's  lien  if  agreed  to  be 
given  in  the  notes  for  purchase-money.     Jbid. 

MAflTBB  AND   SEBVAKT. 

I.   ReLATIOV.  VI.   LlABILITISS  AS   BETWEEir  ThBIC 

II.  Risks.  VII.  Liabiutibs  as  to  and  by  Thibd 

III.  Fellow  Sbbvaiits.  Pabtibs. 

IV.  Incompetent  Sebvahts.  VIII.  Disohabob. 
V.  Defective  Machineut,  bio. 

I.  Relation.  !•   Contractor  —  Defined.    An  independent  contractor  is  one  who  ren- 

ders service  in  the  course  of  an  occupation,  representing  the  will  of  his 
employer  only  as  to  the  result  of  the  work  to  be  done  and  not  as  to  tho 
means  of  its  accomplishment.  Harriton  v.  GoUin$,  Penn.  v.  760;  86 
Penn.  St.  153.  R.  R.  Co.  v.  Bayku,  Tex.  iv.  573 ;  Hatt  v.  Suamthip 
Co.  Penn.  viii.  406 ;  88  Penn.  St.  269.  Erie  v.  CauUeint,  Penn.  vi.  632 ; 
Harriton  v.  CoUins,  Penn.  v.  760. 

2.  Jbid,  —  Negligence.  One  not  personally  interfering  with  the  man- 
ner of  the  work  but  contracting  with  another  person  to  do  it,  and  allow- 
ing him  full  control  of  it,  b  not  responsible  for  the  wrongful  or  neg- 
ligent  act  of  that  person  in  the  performance  of  the  contract,  provided  the 
work  to  be  done  is  legal.  Harrison  v.  Collins,  Penn.  ▼.  760  ;  '86  Penn. 
St.  153.  JEecles  v.  Darragh,  N.  Y.  Ix.  757  ;  14  J.  &  Sp.  186.  See  Rourke 
V.  Colliery  Co.  Com.  PL  Div.  iL  550.  Whitney  v.  Clifford^  Wis.  viii.  31 ; 
46  Wis.  138. 

3.  Ibid.  —  In  Quarry.  The  relation  between  a  contractor  blasting  in 
his  employer's  quarry  and  his  employer  is  that  of  master  and  servant. 
Tiffin  y.  McCormack,  Ohio,  ix.  21 ;  34  Ohio  Su  638. 

4.  Ibid.  —  Railroad.  A  party  contracting  to  perform  specified  ser- 
vices for  a  railroad  corporation,  at  an  agreed  compensation  in  a  work  re- 
quiring the  employment  of  laborers  by  the  contractor,  is  not  a  servant  of 
the  corporation.     King  v.  R.  R.  Co.  N.  Y.  ii.  82. 

5.  Ibid.  —  Train  —  Pullman  Car.  —  A  Pullman  car  is  part  of  the 
train  of  the  railroad  company,  and  its  conductor  and  porter  are  servants 
of  the  company  so  far  as  injury  to  a  passenger  is  concerned.  R.  R.  Co. 
V.  Roy,  S.  C.  U.  S.  X.  793 ;  102  U.  S.  451. 

6.  Ibid.  —  Track  not  Completed.  A  railroad  company  is  not  liable  for 
the  negligent  mismanagement  of  one  of  its  trains,  while  used  and  con- 
trolled by  an  independent  construction  contractor  upon  a  part  of  the  road 
not  completed  and  delivered  to  the  company.  Cunningham  v.  R.  R. 
Co.  Tex.  viii.  283 ;  51  Tex.  503. 

7.  Contributors — Exhibition,  Persons  agreeing  to  let  others  have 
premises  for  an  exhibition,  the  latter  to  have  charge  of  the  labor,  though 
the  former  contributed  largely  towards  the  expenses,  and  was  to  receive 
as  the  consideration  therefor  a  part  of  the  admission  money,  do  not  hold 
the  relation  of  master  to  the  servants  employed.  Gotlin  v.  Agricultural 
Hall  Co.  Ct.  of  Appeal,  ii.  528 ;  1  C.  P.  Div.  482. 

8.  Municipal  Corporation  — County — Agents  or  Officers — Building — 
Negligence.  A  county  is  not  liable  at  common  law  for  the  negligence  of 
its  otiicers  or  agents  in  the  erection  of  a  building.  HoUenbeck  v.  Winne- 
bago County,  III.  X.  301 ;  95  111.  148. 

9.- Ibid. — Employee  of  CofUractor.  The  employee  of  a  contractor 
with  a  municipal  corporation  is  not  a  servant  of  the  corporation.  Eaton 
T.  Wobum.  Mass.  viii.  465 ;  1 27  Mass.  270.    Bath  v.  Caton,  Mich.  vi.  335. 

10.  Ibid.  —  En^loyee  of  Fire  Department  —  Negligence.   The  relation 
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does  not  exist  between  an  employee  of  a  city  fire  department  and  the 
mauicipal  corporation  itself,  so  that  it  is  liable  for  injuries  resulting  from 
his  negligence.     Wilcox  v.  Chicago,  111.  xvi.  632. 

11.  Aid.  —  Statutory  Department.  A  municipal  corporation  cannot  be 
held  responsible  for  the  acts  of  an  employee  in  a  statutory  department  of 
its  government.      Bam  v.  New  York,  iv.  692  ;  70  N.  Y.  459. 

12.  Service  of  Process — Not  by  Officer.  Whoever  selects  a  person 
not  qualified  as  a  regular  ofRcer  to  serve  a  process  is  responsible  for  his 
behavior  in  the  discharge  of  the  duty.  Haroey  v.  McAdams,  Mich.  i. 
45;  32  Mich.  412. 

13.  General  Rule.     A  servant  assumes  all  the  risks  incident  to  his   II.  ItUks. 
employment.     Sykes  v.  Packer,  Penn.  xiv.  92.     Hughes  v.  R.  R.  Co. 

Minn.  x.  567  ;  27  Minn.  137.  State  v.  MaUter,  Md.  xii.  783 ;  57  Md. 
287.  Costelio  v.  Judson,  N.  Y.  x.  786;  21  Hun,  396.  R.  R.  Co.  t. 
Lempe  Tex.  xv.  699. 

14.  Rid. —  Guaranty  of  Sqfety.  A  master  does  not  impliedly  goar- 
auty  the  safety  of  his  servant ;  he  is  only  bound  to  provide  therefor  to 
the  best  of  bis  judgment     Sykes  v.  Packer,  Penn.  xiv.  92. 

15.  Corporation.  A  corporation  has  no  higher  duty  under  the  rule 
of  liability  to  its  employees  for  injuries  from  the  acts  or  omissions  of  its 
other  employees  than  an  individual.     R.  R.  Co.  t.  Dolan,  Mich.  L  154. 

1 6.  Dangerous  Place  —  Notice.  An  employer  who  takes  an  inexpe- 
rienced man  into  a  dangerons  place  without  apprising  him  of  the  risks  of 
the  employment,  and  without  warning  him  of  his  danger,  is  liable  in  neg- 
ligence for  injuries  suffered  therein.  Parkhurst  ▼.  Johnson,  Mich.  xvi. 
19.  Dowling  v.  Girard  B.  Allen  Go.  Mo.  xiii.  693 ;  74  Mo.  13.  QtCm- 
nor  V.  Adams,  Mass.  ii.  84;  120  Mass.  427. 

17.  Fire  Escapes.  In  the  absence  of  a  statutory  regulation  an  em- 
ployer is  not  required  to  provide  fire  escapes.  Jones  v.  Granite  Mills  Co. 
Mass.  viL  146;   125  Mass.  84. 

18.  Acidenlal  Risks  —  Notice.  Where  a  master  must  give  notice  of 
incidental  risks,  he  must  give  actual  notice  to  avoid  liability.  Wheeler  v. 
Afanuf.  Co.  Mass.  xvi.  721. 

19.  Jbid.  —  Smelting  Works  —  Hot  Slag  —  Exphtion.  The  master  of 
smelting  works  owes  a  helper  the  duty  to  inform  him  of  the  danger 
which  would  occur  from  the  falling  of  hot  slag  into  water.  Mc  Govan 
y.  Mining  and  Smelting  Co.  U.  S.  U.  C.  xiii.  294. 

20.  Knolnledge.  An  employee  accepts  all  discovered  risks  when  he 
continues  to  work  without  making  complaint.  R,  R,  Co.  v.  Britx,  111.  i. 
14.  Mooney  v.  Coal  Co.  Iowa,  xi.  807 ;  55  Iowa,  671.  Quaid  v.  Com- 
waU,  Ky.  v.  693 ;  13  Bush,  601.  See  R.  R.  Co.  v.  Kindred,  Tex.  xv. 
251 ;  57  Tex.  491.  R.  R.  Co.  v.  Anstin,  Mich.  vii.  784;  40  Mich.  249. 
De  Forest  v.  JeweU,  N.  Y.  xiiL  534 ;  88  N.  Y.  264. 

21.  Lighting  Workshop.  An  employer  is  not  bound  to  light  his  work- 
shop, that  not  having  been  the  custom.  Ketley  v.  Bleaching  and  Dyeing 
Co.  R.I.  yii.  60;  12  R.  I.  112. 

22.  Miner — Out  of  Place  of  Duty — Falling  Roof  .  Where  a  miner 
is  killed  in  a  part  of  the  mine  from  the  falling  of  the  roof  from  defective 
supports,  when  he  was  there  not  from  any  call  of  daty,  but  to  pay  cus- 
tomary visits  at  leisure  moments,  the  master  is  not  liable.  Wright  v. 
Rawson,  Iowa,  viii.  786. 

23.  Railroad — Brakeman —  Cars  out  of  Repair.  A  brakeman  who 
is  negligently  required  to  handle  cars  out  of  repair,  unfit  for  use  and  dan- 
gerous, and  is  injured,  without  fault  on  his  part,  may  recover  of  the  com- 
pany iu  damages.  King  v.  R.  R.  Co.  U.  S.  C.  C.  xiv.  673  ;  1 1  Biss. 
362. 

24.  Ibid. — Conductor  Coupling  Engine  —  Emergency  —  Discretion  — 
Reddestneu.    If  the  conductor  believed,  in  good  fiuth,  and  had  reason  to 
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believe,  that  an  emergency  was  apon  him  to  oonple  an  engine,  the  mere 
act  of  conpling  or  unconpling,  or  attempting  it,  would  not  be  outside  of 
his  duty  and  make  him  to  blame ;  but  he  would  be  at  fault  if,  in  so  doing, 
he  acted  recklessly  or  imprudently.  Ji.  R.  and  Banking  Co.  t.  Seart, 
Ga.  V.494:  66  Ga.  499. 

25.  Ibid.  —  Employee  in  Dangermit  Plate.  Where  a  railroad  em- 
ployee on  a  train  needlessly  pnts  himself  in  a  dangerous  place,  or  one 
which  may  and  does  become  dangerous,  the  company  is  n«t  liable  in 
damages  for  injuries  suffered  by  him  in  consequence  of  his  position  on 
the  train.     Martetuen  v.  R.  R.  Co.  Iowa,  xv.  690. 

26.  Ibid.  —  Riding  on  Engine  —  Sutpen$i&n  of  Rutet.  Where  a  cat- 
tle drover  was  riding  ou  the  locomotive,  the  rules  forbidding  this,  and 
was  injured  because  of  a  misplaced  switch,  it  may  be  submitted  to  the 
jury  whether  or  not  the  conduct  of  the  company's  servants  had  suspended 
the  rules.      Waterbury  v.  R.  R.  Co.  U.  S.  C.  C.  xvi.  614. 

27.  /Mrf.  — Detective  Riding  in  Hand- Car  —  Injvry — LiaMlity. 
Where  the  plaintiff,  while  employed  as  a  detective  to  discover  stolen 
property  of  the  defendant  company,  was  directed  by  an  anth<»ized  agent 
uf  the  company  to  take  a  hand-car  to  proceed  to  a  certain  place  in  his 
business,  and  while'  so  riding  was  injured  by  reason  of  a  defect  in  the 
road,  the  company  was  liable  in  damages  for  the  injury.  Pool  v.  R.  R. 
Co.  Wis.  xiii.  888 :  63  Wis.  657. 

28.  Ibid.  —  Running  on  Another  Road.  Where  an  employee  of  a  rail- 
road agrees  to  assume  all  incidental  risks,  that  he  was  running  over  an- 
other road  at  the  time  of  an  injury  does  not  release  him  from  such  an 
agreement.     CfallotDay  ▼.  R.  R.  Co.  Ga.  ii.  812 ;  57  Ga.  612. 

29.  Shaflt  to  Steam-Power.  An  employee  in  a  room  which  contains 
long  shafts  nsed  in  the  supply  of  steam  to  the  employer,  which  were  nn- 
gnarded,  assumes  the  risk  arising  from  the  running  of  these  shafts.  Ryan 
V.  WiUon,  N.  Y.  xiii.  376  ;  87  N.  Y.  471. 

80.  Special  Ritkt  —  Notice  — Li<Mlity.  Where  there  are  risks  of  a 
spedal  nature  of  which  the  employee  is  not  cognisant,  or  which  are  not 
patent,  it  is  the  duty  of  the  employer  specially  to  notify  him  of  such 
risks.     R.  R.  Co.  v.  'Fitspafrick,  Ohio,  vi.  596. 

81.  Sufficient  Employees  —  Lawt  ojf  GromtaHom.  An  employee  can- 
not recover  on  the  gronnd  of  insufficient  assistance  in  moving  a  heavy  ar> 
tide  where  its  weight,  evidently,  was  too  great  for  the  force  employed  to 
move  it  in  safety :  he  must  take  notice  of  the  ordinary  laws  of  gravita- 
tion.     Wcdth  V.  R.  R.  Go.  Minn.  xi.  486;  27  Minn.  867. 

32.  Ibid.  —  Svoiichmen.     A  railroad  company  must  employ  sufiicient 
switchmen  ;  the  failure  to  do  so  will  make  it  liable  for  a  resulting  injnry 
to  a  fireman.     Baney  v.  R.  R.  Co.  N.  Y.  x.  785 ;  19  Hun,  666. 
III.  Ki'Ilow-  83.  Denned.     A  fellow-servant  is  one  who  serves  and  is  controlled  by 

Servants.  jj,^  g^^^  master.     McAndrevn  v.  Burnt,  N.  J.  v.  120 ;  10  Vroom,  117. 

VaUex  V.  R.  R.  Co.  111.  v.  127  ;  85  111.  6(iO.     See  Wright  v.  R.  R.  Co. 
Q.  B.  Div.  11,  19 ;  1  Q.  B.  Div.  252. 

84.  Otassee  and  Grade*.  Servants  in  a  common  employment  are  fel- 
low-servants, thongh  in  different  classes  and  grades,  with  power  in  one 
grade  to  command  and  even  to  employ  and  dismiss  others.  Contoay  v. 
R.  R.  Co.  Exch.  Cham.  iv.  451 ;  11  Ir.  L.  T.  Rep.  116. 

35.  Distinct  Employment.  A  master  is  not  liable  for  the  injury  of  a 
servant  caused  by  the  negligence  of  a  fellow-servant,  although  the  lat- 
ter was  engaged  at  the  time  of  the  injury  in  a  wholly  distinct  employ- 
ment from  that  of  the  plaintiff.  Lovell  v.  Howell,  Com.  PI.  Div.  i.  605  ; 
1  C.  P.  Div.  161. 

86.  Cfeneral  RtUe.  No  action  will  lie  against  employers  for  the  neg- 
ligence of  a  competent  fellow-servant.  0^  Conner  v.  Roberts,  Mass.  i. 
688 ;  120  Mass.  217.    JUalone  v.  Hathaway,  N.  Y.  i.  186;  64  N.  Y.  6. 


Digitized  byLjOOQlC 


MASTER  AND  SERVANT.  601 

AeUey  v.  Mmimf  Oo.  U.  S.  C.  C.  xv.  US;  8  Saw.  897.    ITough  r.  R. 

B.  Co.S.  C.  U.  S.  ix.  108.    Blake  v.  S.  Ji.  Co.  Maine,  z.  426 ;  70 
Maine,  60.     J/att  t.  SUnmthip  Co.  Penn.  viii.  406 ;  88  Penn.  St.  269. 

87.  Jbid.^  Sftperior  Servant.  The  rale  applies  where  the  servants 
are  engaged  in  furthering  the  same  geoeral  objeot,  although  in  different 
kinds  of  work,  and  when  the  negligent  servaat  is  one  of  superior  author- 
ity, whose  lawful  directions  the  other  is  bound  to  obey.  Blake  v.  S.  R. 
Go.  Maine,  x.  426 ;  70  Maine,  60.  JUcLean  v.  Hinmg  Co.  Cal.  iii.  213 ; 
51  Cal.  255.     Mining  Co.  v.  KiUt,  Mich.  iz.  86.  m 

38.  Common  Employment.  There  is  a  common  employment  where  the 
servants  are  engaged  on  oommon  work,  for  the  same  general  purpose. 
Ooti.  Co.  y.  Jone*,  Peuu.  tJ.  125;  86  Penn.  St.  482.  Me  Andrew*  ▼. 
Bttm*.  N.  J.  T.  120 ;  10  Yroom,  117.     Kieley  v.  Mnmg  Cb.  U.  S.  a 

C.  i.  13 ;  8  Nev.  489. 

39.  lifid,  —  Different  DepartmenU  —  Mutual  ControL  It  is  not  a 
flOBunon  employment  where  the  servants  are  employed  in  different  de- 
partments.   Knaretborottgh  ▼.  Mining  (%.  U.  S.  C.  C.  L  15 ;  8  Saw.  446. 

40.  Ibid.  —  Assiiting  Fellow- Servant.  A  servant  cannot  recover  for 
•a  injury  incurred  in  assisting  a  fellow-servant,  either  voluntarily,  or  on 
Ae  reqaest  of  such  servant.  Otbome  v.  Knox,  Maine,  vi.  1 1 0 ;  60  Maine, 
49. 

41.  Hid.  ■— Chiefs  of  Departments.  Clueft  of  departments,  under  a 
common  superintendent,  are  fellow'^ervants  withm  the  rule.  Coed  Co, 
V.  Jonet,  Penn.  vi.  126;  86  Penn,  St.  432. 

42.  Ibid.  —  Servant  Mooring  and  One  Unloading  Barge.  A  servant 
employed  to  moor  barges  and  one  employed  to  hoist  the  sacks  therefrom 
into  the  Master's  warehouse  are  fellow-servants.  Lovell  v.  Howell.  Com. 
PI.  Div.  i.  605 ;  1  Com.  PI.  Div.  161.  See  Charles  v.  Taglor,  Ct.  of 
Ap.  vi.  446. 

43.  Ibid. —  Servant  lemt  Contractor —  Other  Workman  en  Contra^ 
A  servant  lent  to  his  contractor  by  an  employer  and  whom  he  pays  is 
the  fellow-servant  of  the  contractor's  servant  on  the  work  on  the  eon- 
tract.     Rourke  v.  Coal  Co.  Ct.  of  Appeal,  iii.  834 ;  25  Week.  Rep.  268. 

44.  Defective  Machinery.  For  an  injury  from  machinery  caused  by 
the  neglect  of  a  fellow-servant,  whoee  duty  it  was  to  keep  the  machinery 
in  a  safe  condition,  an  employee,  whose  duty  aho  was  in  and  about  the 
machinery,  cannot  recover  from  the  master.  Smith  v.  Manuf.  Oo.  Mass. 
V.  397;  124  Mass.  114. 

45.  Firemen  in  Factory  and  Workmen.  Servants  in  charge  of  the 
water  supply  to  extinguish  fires  and  the  workmen  in  the.  factory  are  fel- 
low-servants.    Jones  v.  Granite  Millt  Co.  Mass.  vii.  146;  125  Mass.  84. 

46.  Foreman  —  -6i  Charge  —  Workmen,  A  foreman  in  charge  who 
is  aathorixed  to  employ  and  discharge  the  workmen  is  not  their  fellow- 
■ervant.     R,  R.  Oo.  v.  Little,  Kan.  vi.  199 ;  19  Kan.  267. 

47.  lUd.  —  Workmen  —  Same  Work.  A  mere  foreman  is  a  fellow- 
servant  of  those  working  under  him  in  the  same  work.  Marshall  v. 
Sekreeker,  Mo.  iii.  888 ;  63  Mo.  808.  Mtdone  v.  Hathcfwag,  N.  Y.  i. 
186 :  64  N.  Y.  6. 

48.  Ibid,  —  Engineer  —  In  Charge  —  Employee.  A  foreman  in 
cbarge  of  machinery,  whose  directions  an  employee  is  directed  to  obey, 
is  not  a  fellow-servant  with  the  employee.  Dowling  v.  Girard  B.  ABen 
Ob.  Mo.  xiii.  698 ;  74  Mo.  13. 

49.  Ibid.  —  Lumber  Tard.  A  foreman  or  superintendent  in  a  lumber 
yard  is  a  fellow-servant  with  an  employee  therein.  Bart  v.  Peters,  Wis. 
xiv.  542. 

50.  Ibid,  —  Repairing  Cars  —  Moving  Oars.  The  foreman  of  work 
in  repairing  cars  in  the  yard  must  take  doe  care  to  protect  the  workmen 
mder  him ;  and  the  workman  must  have  notice  of  the  moving  of  the 
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cars,  when  he  is  so  employed  that  he  caunot  inform  himself,  or  the  mas- 
ter will  be  liable.  Ji.  H.  Co.  v.  LavaUey,  Ohio,  xii.  374 ;  36  Ohio  St. 
221. 

51.  LMpector,  The  negligence  of  the  employee  upou  whom  the  duty 
of  inspection  is  devolved  is  the  Diligence  of  the  company.  Bravn  v. 
£.  R.  Go.  z.  202;  53  Iowa,  559. 

52.  Landlord  or  Tenant  —  Bepairt  —  Workmen.  Persons  employed 
by  the  landlords  or  tenants  of  a  building  to  make  repairs  on  it  are  their 
servMlts,  and  fellow-servants.  KiUea  v.  Reform  Club,  Mass.  tL  778; 
125  Mass.  485. 

53.  Mining  —  Engine-Rvmner  on  Shaft  —  Worhnen.  The  runner 
of  a  steam-engine  employed  in  lowering  men  and  material  and  hoisting 
rock  in  sinking  a  shaft,  and  the  men  in  the  shaft  engaged  in  excavating 
the  shaft  and  loading  the  rock  to  be  hoisted,  are  fellow-servants.  Bueh- 
ley  v.  Mining  Co.  U.  S.  C.  C.  xv.  133 ;  8  Saw.  397. 

54.  Railroad  —  Emjpiogee*  on  TVotn.  All  employees  on  a  railw^ 
train  are  fellow-servants.  R.  R.  Co.  v.  Britz,  111.  i.  14  JBodgin*  v.  £. 
R.  Co.  Mass.  L  415  ;  119  Mass.  419. 

55.  Rid.  —  Agent  to  buy  Engine*.  An  agent  authorized  to  select  and 
purchase  engines  represents  the  company,  and  liable  for  his  omission  or 
neglect.     R.  R.  Co.  v.  Stale,  Md.  ii.  529  ;  45  Md.  229. 

56.  Rid.  —  Boiler-Maker  —  Machiniit.  A  boiler-maker  and  a  machin- 
ist in  the  company's  repair  shop  are  fellow-servants.  Murphy  V.R.R. 
Co.  N.  Y.  xiii.  534;  88  N.  Y.  146. 

57.  Rid.  —  Brakeman  and  Engineer.  A  brakeman  working  a  switch 
for  his  train  on  one  track  in  a  i-ailroad  yard  is  a  fellow-servant  with  the 
engineman  of  another  train  of  the  same  corporation  upon  an  adjacent 
track.     Randall  v.  R.  R.  Co.  S.  C.  U.  S.  xvii.  38. 

58.  Jbid.  —  Brakeman  and  Litpector  of  Traini.  A  brakeman  on  a 
train  and  an  inspector  of  trains  are  not  fellow-servants.  Broun  t.  R.  R. 
Co.  Iowa,  X.  202 ;  53  Iowa,  559.  King  v.  R.  R.  Co.  U.  S.  C.  C.  Jciv. 
673 ;  11  Bias.  362.     Long  v.  R.  R.  Co.  Mo.  iv.  259 ;  65  Mo.  225. 

59.  Rid.  —  Car  Repairer — Engineer  of  Switch  Engine.  The  relation 
of  fellow-servants  exists  between  a  car  repairer  and  an  engineer  manag- 
ing a  switch  engine.      Vakez  v.  R.  R.  Co.  111.  v.  127  ;  85  111.  501. 

60.  Ibid.  — Conductor  —  Engineer  —  Special  Running  Order*.  A  con- 
ductor and  engineer  not  fellow-servants  as  regards  the  performance  of 
duty  under  the  following  order :  "  Conductors  must,  in  all  cases,  while 
running  by  telegraph  or  special  orders,  show  tho  same  to  the  engineer  of 
their  train  before  leaving  stations  where  the  orders  are  received.  The 
engineer  must  read  and  understand  the  order  before  leaving  the  station." 
Rots  v.  R.  R,  Co.  U.  S.  C.  C.  xu.  518 ;  2  McCrary,  236. 

61 .  Rid.  —  Banger  Signals  —  Statute.  A  statute  which  provides  that 
a  bell  or  whistle  shall  be  placed  ou  every  locomotive  enjsine,  and  shall  be 
rung  or  sounded  by  the  engineman  or  fireman  sixty  rods  from  any  high- 
way crossing,  and  until  the  highway  is  reached,  and  that  "  the  corporation 
owning  the  railroad  shall  be  liable  to  any  person  injured  for  all  damages 
sustained  "  by  reason  of  neglect  so  to  do,  does  not  make  the  corporation 
liable  for  an  injury  caused  by  negligence  of  the  engineman  or  fii-eman  in 
this  respect  to  a  fellow-servant.  Randall  v.  R.  R.  Co.  S.  C.  U.  S.  xvii. 
83. 

62.  Jbid.  —  Fireman  and  Roadmen.  Employees  whose  duty  requires 
them  to  keep  the  road  iu  safe  running  order  are  not  the  fellow-servants 
of  a  fireman.  Davis  v.  R.  R.  Co.  Vt.  xv.  286 ;  15  Vt  84.  Porter  v. 
R.  R.  Co.  Mo.  ix.  549  ;  71  Mo.  66. 

63.  Rid.  —  General  Superintendent  —  Brakeman  —  Supervisor  —  En- 
gineer — SeetionrMaster.  The  general  superintendent,  or  manager,  of  a 
railroad  company,  in  the  performance  of  a  duty  incumbent  ou  him  as  one 
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of  its  skUled  servants,  is  a  common  employee  with  a  brakeman  of  tfao 
road,  as  is  also  the  supervisor  of  the  road,  an  eiigiueer,  aud  a  section-mas- 
ter.    B.  R.  Go.  V.  Smith,  Ala.  vi.  264;  5»  Ala.  245. 

64.  Ibid.  —  Mail  Agent  —  StcUute.  A  United  States  mail  route  agent 
killed  while  atteuding  to  his  duties  upon  a  train  in  the  coarse  of  its  usnal 
journey  was  a  fellow-servant  under  the  statute.  R.  R,  Cto.  v.  Price, 
Penn.  xi.  243;  96  Peun.  St.  256. 

65.  Ibid.  —  "  Operation  of  Road  "  —  Statute  —  Employeee.  To  entitle 
an  employee  of  a  railroad  company  to  recover  against  the  company  for 
personal  injuries  inflicted  through  the  negligence  of  a  oo- employee  it 
must  be  shown  that  his  employment  was  oouuected  vrith  the  operation  of 
the  railroad.  Smith  v.  R.  R.  Co.  Iowa,  xiv.  399.  See  Malone  \.  R.  R. 
Co.  Iowa,  xtL  554.  R.  R  Go.  v.  Mxdherin,  Penn.  ii.  533 ;  81  Penn.  St. 
S66. 

66.  Ibid.  —  Perton  unloading  Hit  Good*.  A  person  unloading,  by 
permission,  goods  cousigned  to  him  is,  under  the  statute,  a  fellow-servant, 
and  he  takes  the  risks  of  an  employee.  Rickard  v.  R.  R.  Co.  Penn. 
viii.  313  ;  89  Penn.  St.  198. 

67.  S>id.  —  Stoitehman  —  Fireman.  A  switchman  is  a  fellow-servant 
of  a  fireman  on  a  locomotive,  and  that  he  is  overworked  will  not  chargo 
the  company  for  his  gross  carelessness.  Harvey  v.  R.  R.  Co.  N.  Y.  xiv. 
58. 

68.  Ibid.  —  Telegraph  Operator  —  Conductor.  A  telegraph  operator 
and  the  conductor  of  a  train  are  fellow-servants.  Slater  v.  Jewett,  N.  Y. 
xiL570. 

69.  Jbid.  —  Using  Track  of  Another  Road  —  Employee  —  Co- Employee. 
Where  an  injury  to  the  employee  of  one  of  the  companies  occurs  on  tho 
road  of  another  of  the  companies,  and  is  caused  by  the  imperfect  condi- 
tion of  the  road,  the  principle  that  every  employee  assumes  the  risk  of 
the  negligence  of  his  co-employees  is  not  applicable  to  him.  R.  R,  Co, 
T.  Bitzer,  Md.  xv.  148 ;  57  Md.  372. 

70.  Ibid. —  Tard-Master — ■Atsielant  A  railway  yard-master  and  bis 
assistant  are  fellow-servants.  AfcCotker,  Adm'r,  v.  R.  R.  Co.  N.  Y.  xii. 
278. 

71.  Jbid.  —  Making  up  TVat'ns.  The  yard-master  of  a  railroad  when 
in  charge  of  the  making  up  of  trains,  and  having  the  power  to  employ 
and  discharge  subordinates,  stands  in  the  place  of  the  company  pro  hoc 
vice.     McGotktr  v.  R.  R.  Co.  N.  Y.  i.  608  ;  21  Hun,  501. 

72.  Ibid.  —  Train  Hands.  A  railway  yard-master  and  employees 
running  trains  in  and  out  of  the  yard  are  not  fellow-servants.  Besser  v. 
R.  R.  Co.  Wis.  vii.  638. 

73.  Working  Sleam-Hammer.  One  feeding  a  steam-hammer  and  one 
in  actual  management  of  it  are  engaged  in  a  common  employment. 
Hanrathy  v.  R.  R.  Co.  Md.  v.  698 ;  56  Md.  280. 

74.  Superintendent  —  Employed.  The  fact  that  the  careless  and  neg- 
ligent employee  is  placed  in  superintendence  or  authority  over  the 
others  does  not  constitute  an  exception  to  the  general  rule  that  the  mas- 
ter is  not  liable  for  the  negligence  of  a  fellow  servant.  Modone  v.  Hath- 
away,  N.  Y.  L  136 ;  64  N.  Y.  5. 

75.  IbieL — Of  Mine  —  Workmen.  An  agent  having  the  management 
of  a  mine  is  not  a  fellow-servant  of  the  workmen.  Ryan  v.  Bagcdey, 
Mich.  XV.  752. 

76.  Ibid. — Negligence.  Where,  instead  of  attending  personally  he 
employs  another,  who  performs  the  act  negligently,  so  that  injury  to  the 
employee  ensues,  the  employer  is  liable.  Wilson  y.  Linen  Co,  Conn, 
xvii.  741. 

77.  Superior  Servant.  —  The  negligence  of  a  fellow-servant,  if  he  is 
empowered  with  a  superior  authority  and  may  direot  an  inferior  work- 
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IV.  Inconipe- 
tent  Servanta. 


V.  Defectiv* 
Hachinerjr,  etc 


man,  will  Uud  the  emplojor  for  an  injory  h«  may  canee  to  sndi  inferior 
servant.  Cowks  v.  R.  £.  Co.  N.  C  xiL  219:  84  N.  G.  309.  Berta 
Stone  Co.  v.  Kraft,  Ohio,  v.  625 ;  31  Ohio  St.  287. 

78.  VokaUeer.  A  person  who  volaatarily  assists  the  servant  of  an- 
other, in  a  particular  etnergeney,  has  no  greater  remedy  than  a  fellow- 
servant.      Osborne  v.  Knox,  Maine,  vi.  110 ;  60  Maine,  49. 

79.  General  Rule.  The  master  is  liable  for  negligence  in  the  seleo- 
tion  of  his  servants.  AUen  v.  N«tc  Cfat  Co.  Exch.  ii.  408.  CoUkr  v. 
Steinharl,  Cal.  ii.  6 1 4 :  5 1  Cal.  1 1 6.  Me  Andrew  v.  Burnt,  N.  J.  v.  1 20 ; 
10  Vroom.  117.  Stoddard  v.  R  R.  Co.  Mo.  v.  177 ;  65  Mo.  514.  Me- 
Donald  v.  Hadetine,  Cal.  v.  741  ;  53  Cal.  85.  R.  R.  Oo.  t.  Smith,  Ala. 
vi.  264;  59  Ala.  245.  Mining  Go.  v.  Kitt,  Mkh.  iz.  86.  Blake  ▼.  R. 
R.  Go.  Maine,  x.  426;  70  Maine,  60.  Hoar  v.  R.  R.  Go.  Maine,  z. 
528 ;  70  Maine,  65.  Harvey  v.  R.  R.  Co.  N.  Y.  x.  785 ;  19  Hun,  652. 
Poirier  v.  Carroll,  La-  xvii.  462. 

8l>.  Fitness.  No  person  is  bound  to  treat  his  agent  as  incompetent  on- 
less  for  some  error  or  misconduct  establishing  his  general  unfitness  for 
the  position.     R.  R.  Co.  v.  Dolan,  Mich.  i.  154. 

81.  Guaranty —  Bu^  of  Master.  The  employer  is  only  bound  to  ex- 
ercise due  care  in  the  selection  of  competent  and  careful  men  for  the 
service  to  be  performed.  Buckley  v.  Mining  Co.  V.  8.  C  C  zv.  188  ;  8 
Saw.  897. 

82.  Notice  —  Servant  on  i^ort  Contract.  Notice  to  the  employer  of 
incompetency  and  a  promise  on  his  part  to  remove  the  ixH»a>petent  fel- 
low-servant are  not  indispensable  on  the  part  of  an  injured  employee, 
whose  services  are  hired  for  a  limited  time.  He  ha*  a  right  to  perform 
his  contrtM^    Poirier  v.  Carroll,  La.  xvii.  462. 

83.  Qualifications —  Telegraph  Operators.  The  degree  of  care  in  the 
selection  of  competent  servants  must  be  determined  with  respect  to  the 
exigencies  of  the  service  to  be  rendered.  Thus  telegraph  operators  must 
be  taken  from  experienced  men.  R,  R.  Oo.  v.  McDaniels,  S.  C.  U.  S. 
xvi.  1. 

84.  Railroad — Employee  working  Skort-Handed.  It  is  not  oontribi»> 
tory  negligence  on  the  part  of  one  employed  to  make  up  trains,  to  enter 
on  the  performance  of  his  work  though  he  knew  that  two  men  instead  of 
four  were  then  engaged  in  the  work,  and  that  the  frog  was  more  than 
commonly  dangerous,  and  the  break  beam  of  the  tender  was  lower  than 
was  usual  or  safe.     Stoddard  t.  R.  R.  Co.  Mo.  v.  177  ;  65  Mo.  514. 

85.  Ibid.  —  Firema»t  running  Locomotive.  A  fireman  ol  a  locomotive 
is  not,  as  matter  of  law,  incompetent  to  maaage,  run,  and  operate  the 
locomotive.     R.  R.  Co.  v.  CdUcun,  Ind.  viL  143. 

86.  Ibid.  —  Insufficient  En»phyeet — Negligtmv  of  Employee  to  report 
The  negligence  of  a  fellow-servant  to  report  before  the  train  started  (k 
being  his  duty  to  do  so)  that  there  were  insufiicient  brakemen  does  not 
relieve  the  company  for  damages  to  an  employee.  Booth  v.  R.  R.  Co. 
N.  Y.  vL813:  78  N.  Y.  88. 

87.  Ibid.  —  Telegraph  Operators,  The  same  degree  of  care  required  of 
a  railroad  corporation  in  providing;  and  maintaining  machinery  for  use  by 
its  employees  must  be  observed  in  the  appointment  and  retention  of  the 
employees  themselves,  including  telegraphic  operators.  R.  R.  Co.  r, 
McDaniels.  S.  C.  U.  S,  xvi.  450. 

88.  Ibid.  —  Trains.  It  is  the  dnty  of  the  rulroad  company  to  em- 
ployees to  supply  a  reasonable  nambear  of  persons  to  manage  its  cars  and 
trains  with  safety  to  them.  Stoddard  v.  R.  R.  Oo.  Mo.  v.  177  ;  65  Mo. 
514. 

89.  Safe  Machinery,  etc,  — Due  Care.  The  master  is  bound  to  ob- 
serve all  the  care  which  the  exigencies  of  the  ritnation  reasonably  re- 
quire in  supplying  instromeBtalities  adequately  safe  for  use.     Ford  v.  R. 
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R.  Go.  Blass.  1  Am.  L.  T.  R.  501.  Oummxng*  ▼.  (Mint,  Mo.  ii.  Ill ; 
61  Mo.  520.  R.  R.  Co.  v.  State,  Md.  ii.  529  ;  45  Md.  229.  Colton  v. 
Siekardt,  Maes.  v.  271  ;  123  Moas.  484.  Quaid  r.  CormealL,  Ey.  y. 
698 ;  18  Biuh,  601.  Banrathy  t.  R.  R.  Oo.  Md.  v.  698 ;  56  Md.  280. 
EXUot  V.  R.  R.  Co.  Mo.  vi.  581 ;  67  Mo.  272 ;  &  0.  tK.  84;  67  Mo. 
272.  BoMffh  V.  R.  R.  Oo.  S.  C.  U.  S.  ix.  198.  77iompto%  v.  Hermann, 
Wis.  ix.  859 ;  47  Wis.  602.  B(Aer  ▼.  R.  R.  Co.  Penn.  x.  672  ;  95  Penn. 
St.  211.  Gunter  v.  Manuf.  Co.  S.  C.  xiii.  878 ;  15  Si  C.  443.  R.  R.  Co. 
V.  Lydt,  Tex.  xiv.  763 ;  50  Tex.  505.  See  Laid  v.  R.  R.  Co.  Mass.  i. 
673.     TFikony.  Linen  Co.  Conn.  zvii.  741. 

90.  Gfiven  Purpose.  Machinery  or  appliances  for  a  given  service  must 
be  safe  and  suitable  for  the  purpose.  Coughlin  v.  Steanuhip  Rkeola,  U. 
S.  C.  C  xvii.  644. 

91.  Perfect  Condition.  An  employer  is  not  bound  to  keep  the  machin- 
ery at  his  workshop  in  perfect  condition.  Ketlejf  v.  Bleaching  and  Dye- 
ing Oo.  R.  I.vii.  60;  12  R.  I.  112. 

92.  Ibid.  —  Latest  Improvements.  The  employer  is  not  bonnd  to 
employ  the  latest  improvements  in  machinery  to  secure  the  servant's 
safety.  Oildertleeve  v.  R.  R.  Oo.  Mich.  i.  184;  2  Am.  L.T.  R  118.  ' 
&nitA  T.  R.  R.  Co.  Mo.  viii.  867 ;  69  Mo.  82.  Ifaylor  v.  R.  R.  Co. 
Wis.  xOi.  288 ;  55  Wis.  661.  See  Hough  y.  R.  R.  Co.  S.  C.  U.  S.  ix. 
193. 

98.  Rid.  —  MatMnery.  It  is  the  duty  of  the  master  to  take  doe 
care,  aqd  to  use  all  reasonaUe  means  to  guard  against  any  defects  from 
which  increased  or  onneoessary  danger  may  occur  from  dangerous  ma- 
chinery.    R.  R.  Co.  y.  Fitxpatriek,  Ohio,  vi.  696. 

94.  Latent  Defeete.  It  is  not  the  duty  of  an  employee  to  search  for 
latent  defects  in  machinery  or  implements  furnished  him  by  the  em- 
ployer. Porter  y.  R.  R.  Co.  Mo.  ix.  549  ;  71  Mo.  66.  WUson  y.  Linen 
Co.  Conn.  xvii.  741.  JTatn  v.  Smith,  N.  T.  xiv.-564.  R.  B.  Sf  Banking 
Co.  V.  Kenney,  Ga.  iy.  524;  58  6a.  485. 

95.  Ibid.  —  Liability  to  decay  within  a  Limited  Time.  A  master 
having  provided  a  machine  which  he  knows  is  to  be  exposed  to  the 
atmoephere,  and  part  of  which  be  knows  can  be  so  used  for  but  a  limited 
time  without  danger  and  decay,  is  bound  to  see  that  it  is  repaired  or  re- 
newed at  proper  intervals,  to  protect  his  servants.  Baker  v.  R.  R.  Co. 
Penn.  X.  672;  99  Penn.  St.  291. 

96.  Necessary  Guard — Jitry.  Where  a  guard  would  have  tended  to 
prevent  an  injury  to  the  servant,  though  the  machinery  was,  commonly, 
run  without  the  guard,  the  jury  must  determine  whether  the  machinery 
should  have  had  the  guard  for  safety.  Wheeler  v.  Manuf.  Oo.  Mass.  xvi. 
721. 

97.  Promise  to  Repair — Risk.  Unless  the  defect  is  snch  that  there 
was  that  danger  in  the  use  of  the  machine  thnt  a  man  of  ordinary  pm- 
dence  wonid  have  refused  to  use  it,  for  an  injury  after  notice  of  the  de- 
fect the  master  is  liable.  Oreene  v.  R.  R.  Go.  Minn.  xvii.  15.  Bough  v. 
R.  R.  Co.  S.  C.  U.  S.  ix.  193. 

98.  Ibid.  —  Due  Repair  —  Intermediate  Injury.  Repairs  must  he 
made  within  a  reasonable  time  after  notice  and  a  promise  to  repair,  or 
for  an  injury  within  such  limit  the  servant  may  recover.  Parodi  v.  R. 
R.  Co.  U.  S.  C.  C.  XV.  358. 

99.  Servants  Ignorance  —  Master's  Knowledge.  Where  the  employer 
furnishes  defective  machinery  to  au  employee  who  is  ignorant  of  a  de- 
fect which  was,  or  might  have  been,  known  to  the  employer  by  the  use 
of  proper  care  and  diligence,  he  is  liable  to  the  employee  for  any  injury 
the  latter  may  sustain  in  operating  the  machine  with  proper  care.  /»ttith 
y.  R.  R.  Oo.  Mo.  viii.  867 ;  69  Mo.  82.  Murphy  v.  Qrossan,  Penn.  xiiL 
87.    R.  R.  Oo.  y.  Agnew,  Penn.  xiv.  818. 
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100.  ServanC$  Iiupeetion.  Where  it  is  the  duty  of  a  servant  to  ex- 
amine the  condition  of  certain  mechanical  appliances,  used  by  him  in  his 
work,  and  to  report  for  repairs,  he  cannot  recover  for  his  injury  although 
the  defect  is  one  which  the  employer  either  knew  or  ought  to  have 
known.     Cooper  v.  Buller,  Fenn.  xvii.  187. 

101.  Railroad — Ballasting  JRoad.  A  railroad  company  is  under  no 
obligation  to  its  employees  to  ballast  its  road  for  their  safety.  Jt.  B. 
Co.  V.  Sehertle,  Peon.  xiL  57 ;  97  Penn.  St.  450. 

102.  Ibid.  —  Condition  of  Cart.  It  is  the  duty  of  the  railroad  com- 
pany, in  the  exercise  of  ordinary  care,  to  ascertain  whether  a  car  is 
fit  to  be  used  or  not.  Braun  v.  Ji.  B.  Co.  Iowa,  x.  202 ;  53  Iowa,  595. 
See  Bains  v.  B.  B.  Co.  Mo.  xi.  95 ;  71  Mo.  164. 

103.  Ibid.  — Condition  of  TVack.  It  is  the  duty  of  a  railroad  company 
to  its  employees  to  use  reasonable  precautions  to  keep  its  track  in  a  rea- 
sonably safe  condition.  Porter  v.  B.  B.  Co.  Mo.  ix.  549 ;  71  Ma  66. 
Baylor  v.  B.  B.  Co.  N.  J.  vi.  626;  11  Vroom,  23.  Darim  v.  Sharp, 
N.  Y.  xiii.  566. 

104.  Jbid. —  Coupling  Defective  Engine — Damages.  Where  an  em- 
ployee is  injured  while  coupling  a  defective  engine,  the  engine  being  in 
transit  to  the  repair  shop  for  repairs  as  a  defective  engine,  the  company 
are  not  liable^to  the  injured  man  in  exemplary  damages.  B.  B.  Co.  v. 
CHare,  Texas,  xiv.  762. 

105.  Ibid,  —  Ice  at  Station.  There  is  no  duty  on  the  part  of  a  rail- 
road company  toward  an  employee  (in  this  case  a  brakeman)  to  keep  its 
station  grounds  free  from  ice  or  snow.  Piquegno  v.  B.  B.  Co.  Mich. 
xvii.  82. 

106.  Ibid.  —  Switch  —  Latent  Defects.  A  railway  corporation  is 
obliged  to  use  the  utmost  care,  consiftent  with  the  nature  and  extent  of 
its  business,  in  providing  a  proper  switch ;  but  it  b  not  responsible  for 
hidden  defects,  which  could  not  have  been  discovered  by  the  most  care- 
ful inspection.  Ladd  v.  B.  B.  Co.  Mass.  i.  673.  See  B  R.  Go.  v.  Ran- 
daU,  S.  C.  U.  S.  xvii.  83. 

107.  Ibid. —  Sufficiency  of  Machinery  —  Warranty,  A  railroad  com- 
pany does  not  warrant  the  sufficiency  of  its  machinery ;  it  is  required 
only  to  use  due  care  in  supplying  and  keeping  in  order  good  and  proper 
machinery.     B.  B.  Go.  v.  Liale,  Kan.  vi.  199 ;  19  Kan.  267. 

108.  Ibid.  —  Defective  Trestle  Work.  A  railroad  company  is  liable 
for  injuries  caused  to  a  brakemaa  by  the  falling  of  a  defective  trestle 
work.     Blmer  v.  Locke,  Mass.  xvii.  209. 

109.  Ibid.  —  Trainmen  —  Boiten  Ties.  A  trainman  cannot  be  charged 
with  presumptive  knowledge  of  misplaced  rails  or  rotten  ties  on  the  track 
over  which  the  train  was  run.     B,  B.  Co.  v.  McNamara,  Tex.  xv.  760. 

110.  Ibid.  —  Company  Using  Tracks  of  Another  Company —  Fellow- 
Servants.  A  railroad  company  using  the  tracks  of  another  company  is 
liable  for  damages  due  to  a  defective  condition  of  the  track,  as  well  as  for 
the  negligence  of  the  employees  of  the  company  owning  the  tracks. 
Steller  v.  B.  B.  Co.  Wis.  viii.  736 ;  46  Wis.  497. 

111.  Servant's  Action  —  Master's  Contract  —  Defect  in  Machinery. 
One  who  puts  up  apparatus  for  the  master's  use  is  liable  to  his  servant 
for  injuries  occurriug  from  a  defect  therein.  Heaven  v.  Pender,  Ct.  of 
Appeal,  xvii.  511. 

112.  Structure  Falling  —  Bigging  Bemoved.  Where  a  structure  gave 
way  after  the  rigging  apparatus  had  been  removed  by  the  master  under 
the  advice  of  an  experienced  rigger,  the  servant  cannot  recover  from  the 
master  for  an  injury  suffered  thereby.     aS^^  v.  Packer,  Penn.  xiv.  92. 

1 13.  Tool*.  A  master  is  bonnd  to  exercise  reasonable  care  in  supplying 
his  servants  with  proper  and  safe  tools  for  the  purposes  of  their  employ- 
ment.   B.  R.  Co.  V.  Agnew,  Penn.  xiv.  S18. 
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M  4.  Abandonment  of  Employment — Recovery  of  Wage$.   An  employee  VI.  LUbilitiet 
for  a  term  certain,  leaving  before  the  expiration  of  the  time  agreed  upon,  ^g^"**" 
without  the  consent  of  employer,  cannot  recover  wages  for  the  part  of 
the  time  he  has  served,  unless  he  had  justifiable  cause  for  leaving.     Ma- 
ther  V.  Brohaw,  N.  J.  xili.  699  ;  14  Vroom,  581. 

1 15.  Action  for  Service*  —  Performance.  In  an  action  for  services 
rendered  under  a  contract,  full  performance  must  be  shown  in  order  to 
recover,  or  some  valid  excuse  given  for  non-performance.  Koplitz  v. 
Pow^  Wis.  XV.  320;  56  Wis.  617. 

116.  Suit  hy  Apprentice  —  Indenture,  An  apprentice  suing  upon  his 
indenture  to  which  he  is  not  a  party  must  sue  in  case,  not  in  covenant. 
Pollock  T.  Chapman,  Penn.  x.  1 60. 

117.  Defect  —  Pleading  —  Defence  —  Knowledge.  If  the  existence  of 
defective  machinery  was  really  unknown  but  should  have  been  known,  the 
fact  that  the  servant  had  equal  means  of  knowledge  is  a  matter  of  defence. 
Oumming$  v.  Collins,  Mo.  ii.  1 11 ;  61  Mo.  520.  Knaresborough  v.  Min- 
ing Co.  U.  S.  C.  C.  i.  115 ;  8  Saw.  446. 

118.  Error*  of  Judgment — Negligence  —  Mitconduct.  An  employee 
is  liable  to  his  employer  for  negligence,  bad  faith,  or  dishonesty,  but  not 
for  losses  incidental  to  errors  of  judgment.  Page  v.  Wells,  Mich.  vL 
754. 

119.  Injury  to  Laborer —  Building  —  Liability  of  Owner  or  Perton  in 
Charge.  A  laborer  in  the  erection  of  a  building  injured  through  the 
negligence  of  the  owner  or  person  who  has  the  exclusive  charge  of  erect- 
ing the  building  and  funiishing  the  material  may  recover.  BoHenbedt 
v.  Winnebago  Omnty,  111.  x.  301 ;  95  111.  148. 

1 20.  Lien  —  TVainer — Horeefor  Racing  —  Illegal  Purpose.  A  trainer 
has  a  lien  upon  a  horse  for  his  expenses  and  skill  in  training  him  for  a 
race.  That  the  training  was  for  an  illegal  purpose  will  not  defeat  the 
lien.     Harris  v.  Woodruff,  Mass.  v.  434;  124  Mass.  206. 

121.  Matter  of  Ship  —  Seamen  —  Liability  of  Owner*.  The  owners  of 
the  vessel,  as  well  as  the  master,  are  liable  for  injuries  to  seamen  caused 
by  the  negligence  or  unskilfulness  of  the  master  acting  within  the  scope 
of  his  authority.     Thompson  v.  Hermann,  Wis.  ix.  359 ;  47  Wis.  602. 

122.  Negligence.  An  employee  to  recover  for  injuries  sustained  must 
trace  some  distinct  fault  amounting  to  negligence  to  the  master,  or  to 
some  one  who  stands  in  his  place  and  stead.  Mining  Co.  v.  Kitts,  Mich, 
ix.  86.     Lorentz  v.  Robinson,  Md.  xvii.  302. 

123.  Ibid.  —  Contributory  Negligence  of  FeUoW' Servant.  A  master  is 
liable  to  his  servant  for  the  consequences  of  his  own  negligence ;  and  it 
is  no  defence  for  him  to  show  that  the  negligence  of  a  fellow-servant 
(for  which  he  was  not  responsible)  contributed  to  the  injury.  McMahon 
V.  Henning,  U.  S.  C.  C.  xi.  42. 

1 24.  Ibid,  —  "  Person  "  —  Employee*.  In  the  act  concerning  damages 
to  be  recovered  for  injuries  received  through  negligence,  the  word  "per- 
son *'  does  not  include  employees  or  servants.  R.  R.  Co.  y.  Farrow, 
Colo.  xvi.  264. 

126.  Rules  —  Notice.  The  regulations  of  an  employer  which  have  been 
brought  to  the  notice  of  a  workman  are  binding  on  the  workman  as  a 
matter  of  contract,  subsequent  to  such  notice.  Preston  r.  American 
Linen  Co.  Mass.  i.  200 ;  119  Mass.  400. 

126.  Seaman — Duties — Order*.  A  seaman  on  the  voyage  must  obey 
orders  at  any  risk  or  hasard  to  himself.  niomp*on  v.  Hermann,  Wis.  ix. 
859 ;  47  Wis.  602. 

127.  Servant  Expoting  IRmself  to  Danger.  Where  A.  who  was  em- 
ployed by  B.  to  watch  his  materials  and  buildings  whilst  C.  was  exca- 
vating for  B.  was  killed  by  the  falling  of  a  tub  used  by  C,  he,  A.,  hav- 
ing placed  himself  needlessly  under  the  tab,  no  liability  rests  on  B.  for 
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danukges.     Satchelor  v.  Fort«$eue,  Ct  of  Appeal,  zviL  349.     Gunter  v. 
Manuf.  Co.  S.  C.  U.  S.  xiii,  878;  15  S.  C  443. 

128.  Skilled  Workman.  One  who  accepts  employment  to  perform 
skilled  labor  impliedly  undertakes  that  he  possesBes  the  requisite  skill. 
Norris  v.  CargiU,  Wis.  xv.  763. 

129.  Unteatonahle  Hours  of  Service.  A  savant  is  not  required  to  work 
during  nnseasonable  hours,  unless  the  contract  or  the  nature  of  the  em- 
ployment makes  it  reasonable  that  he  should  do  so.  KopUtt  v.  PotoM, 
Wis.  XV.  820;  56  Wis.  617. 

Vtl.  IJabil-  1 30.  Eelation  —  Negligence.    To  sustaiu  an  action  by  one  person  against 

br^Thiid  Pe"*-  '^'><'^^^''  ^<"'  ^''^  negligence  of  a  third,  it  must  appear  that  the  relation  of 
wns.  master  and  servant  existed  between  the  person  proceeded  against  and  the 

one  causing  the  injury.     Kingy.  R.  E.  Co.  N.  Y.  ii.  82;  66  N.  Y,  181. 

JiyaM  V.  Kennedy,  N.  Y.  iiu  85  ;  67  N.  Y.  379. 

131.  Bailee  —  RigM  to  Recover.  A  person  hiring  a  carriage  can  re- 
coTer  against  the  master  of  the  driver  of  a  carriage  which  was  driven 
carelessly  against  his  carriage  for  the  injury  caused,  he  having  under- 
taken the  repairs,  though  ne  had  not  paid  the  owner  for  their  cost. 
Brewster  v.  Warner,  Mass.  zvii.  50. 

132.  CotUraetor  —  Necessary  Danger.  A  person  who  does  work  on  his 
own  land  which  necessarily  exposes  his  neighbors  to  risk  is  bound  to  take 
all  necessary  precautions  to  protect  them  from  injury,  and  he  is  not  freed 
fram  this  liability  by  the  fact  that  he  has  employed  a  contractor,  if  an 
injury  is  in  fact  caused,  though  by  the  unauthorized  and  improper  act  of 
the  contractor's  workmen.  Hughes  v.  Percival,  H.  of  L.  zvi.  735. 
Botoer  v.  Peaie,  Q.  B.  Div.  ii.  80;  L.  R.  1  Q.  B.  Div.  321. 

133.  Driver — Express  Busineu.  Where  a  wagon  was  driven  over  a 
child  on  a  public  street,  the  driver  being  authorized  generally  to  do  an 
express  business,  the  master  is  liable  in  damages,  although  at  the  time 
the  driver  was  carrying  a  load  of  poles  for  himself.  MuUcehill  t.  Bates. 
Minn.  zvii.  629. 

131.  Ibid. —  Owner  of  Team.  Where  a  team  and  wagon  were  hired 
to  A.,  who  requested  that  B.,  a  general  servant  of  the  owners,  should 
drive  it ;  the  owners  are  responsible  for  injuries  to  it,  resulting  from  the 
driver's  negligence.     Joslin  v.  Ice  Co.  Mich.  xvL  802. 

135.  Newspaper  Proprietor  —  Editor  —  Libel  —  Damages  —  Maline. 
The  liability  of  the  owner  of  a  newspaper  for  the  acts  of  an  agent  to 
whnse  discretion  he  has  committed  the  fiaper  or  a  department  of  it,  and 
over  whom  he  does  not  exercise  supervision,  is  broader  than  the  ordinary 
liability  of  a  master  for  the  acts  of  a  servant.  Enhanced  damages  will  bis 
allowed  in  the  libel  for  malice  shown.     Bruce  v.  Reed.  Fenn.  xvii.  347. 

136.  Railroad — Tortious  Act  of  Servant.  A  railroad  company  is 
not  liable  for  the  tortious  act  of  a  conductor  or  other  employee  dono  out- 
side  the  scope  of  his  employment,  unless  previously  ordered  or  subse- 
quently ratified.  Gilliam  v.  E.  E.  Co.  Ala.  xiv.  10;  70  Ala.  268. 
Peck  V.  R.  R.  Co.  N.  Y.  V.  23;  70  N.  Y.  587.  Marion  v.  E.  E.  Co. 
Iowa,  XV.  82 ;  59  Iowa,  428. 

137.  Ibid. —  Obstructing  Service  of  Attachment.  That  the  agent  of  a 
railroad  company  obstructed  an  officer  in  levying  an  attachment  upon 
goods  loaded  upon  one  of  the  trains  of  the  company,  and  that  he  re- 
moved the  goods  out  of  the  state  by  running  out  the  train,  will  not  fur- 
nish a  cause  of  action  against  the  company  at  the  instance  of  the  plaintiff 
in  attachment.     R.  R.  Co.  v.  Thomas,  Ga.  vi.  616;  60  Ga.  313. 

138.  Ibid.  —  Removing  TVespassers —  Train  in  Motion.  The  removal 
of  trespassers  from  the  cars  being  within  the  implied  authority  of  de- 
fendant's servants  on  the  train,  the  fact  that  they  acted  illegally  in  re- 
moving  the  plaintiff  while  the  train  was  in  motion  does  not  exonerate  tha 
defendant.     Hoffman  v.  E.  E.  Co.  N.  Y.  ziii.  152. 


Digitized  byLjOOQlC 


MASTER  AND  SERVANT.  609 

139.  3id. —  Dkauthoriged  Act  of  Braktman —  ContequmU  h^wry  ti> 
Pattenger  —  Imputed  Negligence.  The  negligence  of  a  brakeman  who 
requests  a  boy,  a  passenger,  to  adjust  some  boards  which  were  falling  off 
the  car,  whereby  the  latter  was  injured,  cannot  be  imputed  to  the  com- 
pany.    Sherman  v.  R.  R.  Co.  Mo.  xi.  538. 

140.  Street  Ruihoay  —  Conductor  Ejecting  Paswnger.  For  injuries 
resulting  from  the  ejection  of  a  passenger  from  a  street  car  by  the  con- 
doctor  the  company  is  responsible,  if  undue  violence  was  used.  Schultz 
V.  R.  B.  Co.  N.  Y.  X.  343 ;  14  J.  &  Sp.  211. 

141.  Ibid. —  Fight.  A  street  railway  company  is  not  liable  for  inju- 
ries to  a  passaiger  by  a  conductor  in  a  quarrel  between  them,  in  which 
the  conductor  foroed  him  from  the  oar.  Stewart  t.  R.  R.  Co.  N.  Y.  ix. 
759. 

142.  Jbid.  —  Driver  —  Patting  Passenger  off  Car  in  Motion  —  Nbn- 
Payment  of  Fare.  Where  a  driver,  in  putting  off  a  passenger  for  non- 
payment<of  fare,  is  also  guilty  of  careless  driving,  the  company  is  liable 
for  resulting  injuries  irres{>ective  of  the  authority  of  the  driver  to  collect 
fares.     Rnd. 

143.  IM.  —  Careku  Driving.  If  the  driver  has  authority  to  collect 
fare,  and  to  put  a  person  off  for  its  nou-psyment,  his  master  will  be 
liable  for  injuries  from  his  excessive  violence  in  so  doing,  or  from  his 
negligence  in  keeping  the  car  in  motion.  HeaLey  v.  R.  R.  Co.  Ohio,  iii. 
238 ;  28  Ohio  St.  23. 

144.  Acts  of  Servant.  The  master  is  liable  for  the  acts  of  the  servant 
only  when  they  are  committed  in  the  exercise  of  the  functions  of  his 
onployment.      Vredenburg  v.  Behan,  La.  xii.  688  ;  33  La.  An.  627. 

145.  Taking  Servant  Away — Action.  When  the  relation  of  master 
and  servant  exists  by  virtue  of  a  valid  contract,  tho  master  may  maintain 
an  action  on  the  case  against  any  person  who  knowingly  and  wilfully 
induces  the  servant  to  break  the  contract  and  abandon  the  service.  Bixby 
V.  Dtmlop,  N.  H.  ii.  551 ;  57  N.  H.  456.  Noice  v.  Brown,  N.  J.  v. 
275;  38  N.  J.  L.  228.     Dickson  v.  Dickson,  La.  xiii.  556. 

146.  TTuatrical  Manager  and  Performer  —  Injury  to  Visitor.  A  the- 
atrical manager  is  liable  to  one  attending  the  show  who  is  injured  by  Uie 
act  or  negligence  of  a  performer  in  the  course  of  the  exhibition.  Fox 
v.  Dougherty,  Penn.  i.  638. 

147.  Trespass  —  Negligence — Carrier.  A  carrier  is  responsible  for 
wilful  or  careless  injuries  resulting  from  the  acts  or  negligence  of  his 
servants  when  they  are  engaged  in  the  performance  of  duties  within  the 
genersil  scope  of  their  employment,  whether  the  act  was  or  was  not  au- 
thorized by  the  master.     R.  R.  Co.  v.  Kettey,  Ind.  xvii.  203. 

148.  Rid. — Intention.  A  master  is  liable  for  a  trespass  committed 
by  a  servant  without  his  express  authority,  if  the  act  of  the  servant  was 
necessary  to  accomplish  the  purpose  of  his  employment,  and  was  in- 
tended for  that  purpose.  WaUeer  v.  Johnson,  Minn.  xii.  242 ;  28  Minn. 
147. 

149.  Wilful  and  Wrongful  Acts  of  Servant —  Scope  of  Employment. 
The  master  is  liable  for  the  wilful  and  wrongful  acts  of  his  servant  com- 
mitted in  the  oonrse  of  his  employment  Phelon  v.  Stiles,  Conn.  iii. 
657 ;  43  Conn.  426.  Chandler  v.  Beaton,  Tex.  iv.  384 ;  1  Tex.  Law 
J.  No.  2.  MoU  V.  Ice  Co.  N.  Y.  vi.  404  ;  73  N.  Y.  548.  Cleveland  v. 
Newsome,  Mich.  xi.  399.     WaUace  v.  Navig.  Co.  xv.  372 ;  134  Mass.  95. 

150.  Mnd.  —  Malice.  Where  a  servant  goes  outside  of  his  employment, 
and,  without  regard  to  his  service,  acts  maliciously,  or,  in  order  to  effect 
some  purpose  of  his  own,  wantonly  commits  a  trespass  or  causes  damage 
to  another,  the  master  is  not  responsible.  Mott  v.  Consumers  Ice  Go.  N. 
Y.  vL404;  78  N.  Y.  548. 

151  3id.  —  Reddest  Servant  —  Damages.    A  master  is  responsible 
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in  eDhanced'  (iamages  for  a  wanton  and  reckless  injury  by  his  servant 
done  in  the  execution  of  the  anthority  given  to  him.     Howe*  v.  Knovlet, 
Mass.  i.  881. 
VIII.  Dfa.  162.   Condonation  —  Breach  —  Waiver.     Where  a  master  has  con- 

charge,  doned  a  breach  of  contract,  he  cannot  afterwards  rely  on  such  breach  in 

discharging  the  servant     Leaiherberri/  v.  OdelL,  U.  S.  C.  C.  xii.  165. 

158.  Drunkennett.  A  servant  may  be  discharged,  when  from  drunk- 
enness  he  cannot  perform  his  duties.  McCottnick  v.  Demary,  Neb.  xi. 
165  ;  10  Neb.  516. 

154.  huvhordina/tion — Retcistimi,  Insubordination  and  disrespectful 
conduct  ol  the  employee  towards  his  employer  is  sufficient  ground  for 
hb  discbarge  and  die  rescission  of  the  contract  of  employment.  £ailej/ 
T.  Lanahan,  La.  ziv.  462. 

166.  Matter  of  Ship  —  Contratt  —  Notiee.  A  shipowner  nnder  a  con- 
tract that  the  master  should  not  have  wages  after  be  bad  to  leave  the 
ship  abroad  cannot  discharge  him  at  home  except  on  reasonaUe  notice. 
Creen  v.  Wright,  Com.  PI.  Div.  ii.  676;  26  Week.  Rep.  No.  26. 

156.  Offensive  Conduct  to  Employer.  See  Walker  v.  Hill,  Mass.  L 
125;  119  Mass.  249. 

MECHANICS   LIEN. 

I.  TBR  LiBK.  IV.  DiSCHABQS. 

II.  Pkiority.  v.  Fosbclosubb. 

IIL  Pboceedinos  iindeb  it. 

I.  The  Lien.  1.  Statute —  Construction.    Statutes  relating  to  mechanics'  liens  should 

receive  a  liberal  construction.     De  Witt  v.  Smith,  Mo.  iii.  482 ;  63  Mo. 
263. 

2.  Contract  —  Labor.  The  lien  arises  from  the  labor  done,  not  from 
the  contract.    Davit  v.  Alvord,  S.  C.  U.  S.  iv.  97 ;  94  U.  S.  595. 

3.  Addition  to  Old  Building.  The  lien  for  an  addition  to  an  old  build- 
ing must  be  tiled  against  the  addition  expressly.  Wharton  v.  Douglau, 
Penn.  ix.  91. 

4.  Adjacent  Lots  —  Proposed  Street  —  Time  of  Apportionment.  The 
lien  on  a  number  of  buildings  on  adjacent  lots  will  be  apportioned  to 
oover  lots  set  aside  for  a  proposed  street.     Klini^t  Appeal,  Penn.  z.  411. 

5.  Adjoining  Lots  —  Improvements  —  Single  Lien.  Where  a  man 
owning  two  lots,  one  in  fee  and  the  o'i.her  under  a  lease,  makes  an  improve- 
ment covering  both  lots  the  lien  will  lie  against  his  interest  in  both. 
Marston  v.  Kenyan  ;  Mandetnlle  v.  Ktnyon,  Conn.  v.  586;  44  Conn.  349. 

6.  Ibid.  —  Apportionment  of  Lien  —  Equity.  Where  the  lien  was  on 
a  lot,  afterwards  Rubrlivided  and  sold  to  different  parties,  equity  will  not 
apportion  a  prior  mortgnge  and  the  lien  upon  the  several  lots.  Cole  v. 
Colby,  N.  H.  i.  698;  57  N.  H.  98. 

7.  Architect.  An  architect  who  merely  provides  plans  and  specifia:i- 
tions  for  a  building  is  not  entitled  to  a  lien  against  it.  Price  v.  Kirk, 
Penn.  viii.  156. 

8.  By  Assignee  —  Inchoate  Right.  Where  a  debt  due  a  mechanic  is 
assigned,  the  assignee  may  have  a  lien  in  his  own  name.  Jones  v.  Hurst, 
Mo.  vii.  52 ;  67  Mo.  568.  Per  contra,  Langan  v.  Sa-nkey,  Iowa,  xi.  98 ; 
93  Iowa,  55. 

9.  Architect't  Certificate  —  Fraud.  Under  a  building  contract  £he 
architect's  certificate  is  conclusive,  in  the  absence  of  fraud  or  mistake,  in 
an  ar^tion  u(K>n  the  lien.     fVeeit  v.  Little,  N.  Y.  xi.  98 ;  15  J.  &  Sp.  1. 

10.  Block  under  One  Hoof —  Sub-Lott.  An  entire  block  of  buildings 
under  a  single  roof,  though  on  different  sub-lots,  is  subject  to  the  lien. 
Orr  V.  Int.  Oo.  111.  v.  868 :  86  III.  260. 

11.  Commencement  of  /building  —  Intention.  The  commencement  of 
buildings  means  some  labor  upon  the  ground  done  with  intention  then 
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formed  to  continue  it  to  the  oompletion  of  the  builduig.  KeUy  v.  Bonn- 
stock,  Md.  iiL  707. 

12.  Title  M  ComUjf.  The  lien  cannot  be  enforced  against  the  property 
of  a  county.    BcnUon  v.  Superviton,  111.  iv.  594. 

18.  Credit  given  tie  OtnUractor — Liability,  The  owner  is  liable  for 
oiaterials  furuished  to  a  contractor,  with  notice  that  they  were  bought  on 
credit,  if  he  pays  the  contractor  within  the  statutory  limit.  Gilarist  v. 
AndenoH,  Iowa,  xir.  587  ;  59  Iowa,  274. 

14.  Driving  Jjogt — Judgment.  The  proceeding  under  the  Michigau 
statute  giving  a  lien  for  lalior  on  logs  is  in  the  nature  of  a  suit  in  rem  to 
enforce  a  lien,  and  it  does  not  authorize  a  personal  judgment.  Olark  v. 
Adam$,  Mich.  i.  380 ;  36  Mich.  159. 

15.  Jiid.  —  Parcels.  The  employee's  lien  for  labor  in  driving  logs 
will  be  apportioned  among  the  several  parcels  of  different  owners.  Oli- 
vtr  V.  Woodman,  Maine,  L  269 ;  66  Maine,  64. 

16.  Extentof  Lien  —  Land.  The  lien  is  a  statutory  mortgage  of  the 
building  and  so  much  of  the  l«ud  as  its  usefulness  requires.  Ex  parte 
Lkivis,  S.  C.  V.  469. 

17.  Ibid.  —  Materials.  The  lien  covers  only  such  of  the  material  fur- 
nished as  was  so  attached  to  the  realty  as  to  be  a  part  of  it  at  the  time 
the  memorandum  was  filed.  Iron  Go.  v.  James,  Vt.  viii.  252;  51  Vt. 
240. 

18.  Fixtures  —  Removing  Building.  Where  an  independent  structure, 
removable  without  material  detriment  to  realty,  is  built  t^ter  the  giving  of 
a  mortgage,  a  lien  thereon  will  take  precedence  of  the  mortgage.  Bank 
V.  Mntore,  Iowa,  ix.  110;  52  Iowa,  541. 

19.  Ibid. -^  Inside  Frames  for  Mirrors.  The  law  of  fixtures  must  de- 
termine whether  the  lien  will  lie  for  labor  and  materials  on  inside  frames 
for  mirrors  and  hat  racks.      Ward  v.  KHpatriek,  N.  Y.  xii.  53.    . 

20.  Hauling  of  Wood  —  Construction.  The  hauling  of  lumber  and 
wood  is  not  labor  performed  "  for  or  about  the  oonstractiou  or  erection 
of  any  engine,  engine-house,  derrick,"  etc.,  within  the  Act  of  June  28, 
1879.      mison  T.  Whiteomb,  Penn.  xiv.  668;  16  S.  C.  587. 

21.  Improvement  Lease.  A  lien  flled  against  the  fee  for  materials  or- 
dered to  be  supplied  to  a  building  on  the  leased  premises  by  tlie  lessee, 
under  an  improvement  lease,  and  on  its  credit,  will  be  sustained.  Bar^ 
day  T.  Wainuiright,  Penn.  yi.  598. 

22.  Interest.  Interest  will  be  allowed  on  the  lien  claim,  whether 
charged  in  the  account  or  not.  Trustees  v.  Heise,  Md.  iii.  527  ;  44  Aid. 
453. 

29.  Interest  of  Third  Party.  To  charge  A.  in  whom  an  interest  is  al- 
leged, it  must  appear  that  his  interest  is  subject  to  the  lien.  Elden  v. 
^nks,  Cal.  vii.  232 ;  53  Cal.  293. 

24.  Labor  and  Materials  —  Payment  to  Contractor  in  Good  Faith. 
The  building  cannot  be  charged  with  liens  exceeding  the  Imlance  of  the 
contract  price  for  labor  and  materials  where  the  owner  has  made  pay- 
ments to  the  contractor  in  good  faith  before  notice.  Dingley  v.  Greene, 
Cal.  X.  136;  54  081.338. 

25.  Married  Women  —  Charge  on  Separate  &tate.  The  claim  as 
filed  must  show  that  the  labor  and  materials  were  necessary  for  the  re- 
pair or  improvement  of  a  married  woman's  separate  estate  in  order  to 
charge  it  with  a  lien.  Schreiffer  v.  Saum,  Penn.  iL  229.  Kuhn  v. 
Thtrney,  Penn.  vii.  343  ;  87  Penn.  St.  497.  Einstein  r.  Jamison,  Penn. 
xi.  816.    See  Cameron  v.  McGuUough,  R.  I.  iv.  348 ;  11  R.  L  173. 

26.  Ibid.  —  Implied  Contract.  An  implied  promise  of  payment  will 
not  be  raised  on  the  part  of  a  married  woman,  on  whose  separate  estate 
a  bnilding  is  erected  under  contract  with  her  husband,  even  though  she 
approved  of  it  and  inspected  the  work  daily.    Laner  v.  Bandow,  Wis.  vL 
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479;  43  Wis.  556.      See  Flannery  t.  Rohrmayer,  Conn.  x.  199;  49 
Conn.  27. 

27.  Ibid,  —  Agency  of  Hxuband.  To  subject  the  wife's  separate  prop- 
erty to  a  lien  upon  her  husband's  contract  it  must  be  shown  that  he  was 
acting  as  her  authorized  agent.     EUvins  y.  Cameron,  Tex.  xiL  444. 

28.  ^<L  —  Busbcaurt  Building  —  Wife's  Land.  Where  a  building 
is  erected  at  the  request  of  a  husband  on  his  wife's  land,  the  lien  at- 
taches onlj  to  the  husband's  life  estate.  FUmnery  t.  Rohrmager,  Conn. 
X.  199  ;  49  Conn.  27.     See  Gilman  v.  Ditbrow,  Conn.  viii.  12. 

29.  Rid.  —  Letue  —  Ifusband't  Contract.  The  interest  of  a  husband 
in  a  lease  owned  bj  the  wife  is  not  one  upon  which  a  lien  can  attach  for 
buildings  erected  on  the  land  under  a  contract  with  him.  Flannery  t. 
Rohrmager,  Conn.  xiv.  516;  49  Conn.  27. 

30.  Materialt  not  Jumithed  on  Credit  of  Building.  Where  materials 
were  furnished  to  a  building  not  on  its  credit,  but  on  that  of  other  secu- 
rities, there  is  no  lien.     Barclay  v.  Wainwright,  Penn.  v\.  598. 

3 1 .  Material*  delivered  at  Shop  of  a  Contractor.  A  lien  will  be  sus- 
tained for  materials  furnished  for  a  building,  although  not  delivered  at 
the  building  but  at  the  contractor's  shop.  Diek  r,  JStevenson,  Penn.  xi. 
381. 

32.  Mil —  Rqtain  to  Stationary  Steam  Boiler*  to  MUl.  For  repairs 
to  a  stationary  steam  boiler  to  a  mill  a  lien  will  attach  to  the  realty. 
Kelley  v.  Border  City  MIU,  Mass.  yii.  685  ;  126  Mass.  90. 

33.  Contract  of  Mortgagor  —  Forecloture  of  Mortgage.  Pending  a 
bill  of  foreclosure  filed  by  a  mortgagee,  the  mortgagor  cannot  by  con- 
tract with  a  mechanic  incumlier  the  property  in  prejudice  of  the  rights 
of  the  mortgagee.     Hard*  v.  In*.  Co.  U.  S.  C.  C.  vi.  420. 

34.  MtUwtl  Account*  —  Repair* —  Other  Item*.  The  running  of  mu- 
tual accounts  with  semi-annual  settlements,  the  items  of  which  generally 
were  furnished  for  current  repairs  upon  machinery  attached  to  a  rolling 
mill,  will  prevent  the  assertion  of  the  lien.  Iron  Co.  v.  Murrey,  Ohio, 
xiv.  506. 

35.  Employment  by  Firm  —  Partial  Work  for  Orte  Partner.  One  em- 
ployed to  work  for  a  firm  on  a  building,  supposing  himself  to  be  engaged 
by  them  during  the  whole  time,  will  not  lose  his  Tien  for  being  partially 
engaged  in  the  preparation  of  materials  belonging  to  one  partner.  Spru- 
hen  V.  Stout,  Wis.  xii.  128 ;  50  Wis.  516. 

86.  Ploughing  Land.  Under  a  statute  giving  a  lien  for  improvements 
upon  land,  a  lien  will  not  lie  for  ploughing.  That  is  an  improvement 
of  land.     Brovm  v.  Wyman,  Iowa,  xii.  270  ;  45  Iowa,  452. 

87.  Removing  Building.  The  lien  will  not  attach,  in  Massachusetts, 
for  removing  a  building.  Tratk  v.  Seark,  Mass.  iii.  178;  121  Mass. 
229. 

38.  Security  —  Eetoppel  by  Conduct  —  Po*lponemenl  of  Lien.  Where 
the  lienor  in  part  payment  takes  bonds  secured  by  a  firet  mortgage  on 
the  premises,  and  sells  the  bonds  withoat  explanation,  he  will  be  estopped 
from  setting  up  his  lien  as  against  a  purchaser.  Greer's  Appeal,  Penn. 
xi.  819. 

39.  Sub- Contractors.  Sub-contractors  and  material-men  are  entitled  to 
liens  regardless  of  payments  on  the  principal  contract  prior  to  the  time 
within  which  notice  of  their  claim  must  be  recorded.  Hunter  v.  Truckee 
Lodge,  Nev.  ix.  551 ;  14  Nov.  24. 

40.  Ibid.  —  Material*.  Materials  furnished  to  a  sub-contraclor  cannot 
be  made  the  subject  of  a  lien.  Smith  v.  Stokes,  Pa.  xi.  754.  R.  R.  Co. 
V.  Wat*on,  111.  V.  261 ;  85  111.  531. 

41.  Bnd.  —  Carpenter  —  Owner'*  Cotuent.  A  carpenter  making  a 
sub-contract,  with  the  consent  of  the  owner,  may  complete  it  after  the 
bankrnptcy  of  the  oontrnctor,  and  enforce  his  lien.  Smith  t.  Nom'*, 
Mass.  i.  857 ;  120  Mass.  56. 
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42.  Jiid.  —  Pleading.  Sub-contractors  must  show  that  at  the  time  of 
the  notice  of  the  lien  the  money  claimed  was  due  or  to  become  due  from 
the  owner  to  the  contractor.     J^ley  v.  Seherer,  Col.  ziL  170. 

43.  Part  of  Wall  overhanging  Divition  Line.  Where  part  of  a  wall 
overhangs  the  division  line  of  adjoining  properties,  no  satisfactory  excuse 
or  explanation  being  given  therefor,  a  lieu  thereon  cannot  be  enforced. 
McGuinneu  v.  Boyh,  Mass.  v.  273 ;  123  Mass.  57U. 

44.  Waiver.  The  right  to  the  lien  may  be  waived.  Iron  Co.  v.  Mur- 
ray, Ohio,  xiv.  505. 

45.  Mortgage     An  equitable   right  of  priority  over  mortgagees,  for  n.  Prioritj. 
tho  reason  that  the  materials  were  furnished  for  the  construction,  aud  not 

for  tho  maintenance  of  a  railroad,  will  not  be  given.     Botton  v.  R.  R. 
Co.  Va.  xiii.  287. 

46.  md.  —  Time  of  Attachment  tpith  Reference  to  Prior  Mortgage.  A 
lien  established  nnder  the  Vermont  statutes  takes  effect  when  the  memo- 
randum thereof  is  filed  in  the  proper  office,  as  a  mortgago  of  that  date. 
It  cannot  take  precedence  of  a  prior  mortgage.  Iron  Co.  v.  James,  Yt. 
TiiL  252 ;  61  Vu  240. 

•  47.  Ibid.  —  Pureha$e-Money  Mortgage.     A  purchase-money  mortgage 
u  superior  to  the  lien.     Thorpe  v.  Durban,  Iowa,iii.  311 ;  45  Iowa,  192. 

48.  Ibid.  —  Mortgage  of  Chattel  —  Ziien  for  Repairs.  A  purchase- 
money  mortgage  for  a  chattel  is  superior  to  a  lien  for  repairs.  Denison 
v.  SAuUr,  Mich.  xiii.  692 ;  47  Mich.  598. 

49.  Jbid.  —  Subsequent  Mortgage.  The  lien  dates  from  the  commence- 
ment of  the  structure,  and  is  paramount  to  a  mortgage  executed  after 
that  time.     NeUson  v.  R.  R.  Co.  Iowa,  iii.  234;  44  Iowa,  71. 

50.  Notice  —  Character  of  CSaim.  lu  the  notice  to  the  owner  of  an  III.  Proceed- 
intention  to  file  a  lien,  a  failure  to  state  what  the  claim  is  for  is  a  fatal  ^8*  <^d<='  it- 
defect.     Trustees  t.  Beise,  Md.  iiL  527  ;  44  Md.  453. 

51.  Ibid.  —  Running  Account.  Where  materials  are  furnished  at  in- 
tervals, as  required  iu  the  progress  of  a  building,  it  is  from  the  last  item 
charged  that  the  time  begins  to  run.     Ibid. 

52.  Rid.  —  Published  Notice  —  Mistake  in  Name.  A  mistake  made 
in  the  name  of  the  defendant  in  the  published  notice  of  foreclosure  de- 
feats  jurisdiction.     Fanning  v.  Krapel,  Iowa,  xv.  835. 

68.  Piling  Lien — Affidavit —  Contract,  The  affidavit  required  to  be 
recorded  must  show  that  the  contract  for  labor  and  materials  was  made 
with  the  owner  of  the  building,  or  with  his  agent.  Clark  v.  Schatz, 
Minn.  v.  435 ;  24  Minn.  300. 

54.  Ibid.  —  Sworn  Statement  of  One  Partner  only.  The  certificate  of 
the  lien  which  recites  an  indebtedness  due  the  firm,  although  sworn  to 
by  one  member  of  the  firm,  is  a  sufficient  lieu  filed  by  the  firm.  Jones 
V.  Hurst,  Mo.  vii.  52 ;  6t  Mo.  568. 

55.  Ibid.  —  Misstatement  of  Amount  due.  Where  the  certificate  over- 
states the  amount  due,  in  the  absence  of  bad  faith,  the  lien  is  still  good 
as  to  the  amount  actually  due  as  against  a  mortgagee.  Marston  v.  Ken- 
yon  ;  Mandeville  v.  Kengon,  Conn.  v.  586 ;  44  Conn.  349. 

56.  Ibid. —  Variance  in  the  Description.  If  tho  description  in  the 
certificate  sufficiently  identifies  the  property,  an  informal  variance  as  to 
the  number  of  the  block  will  not  be  fatal  as  between  mechanic  and 
owner.     De  Wilt  v.  Smith,  Mo.  iii.  432  ;  63  Mo.  263. 

57.  IbitL  —  Joint  Contractors  —  Survivor.  A  lieu  filed  describing  as 
contractor  one  of  two  joint  contractors,  tlie  other  having  died  before 
claim  filed,  is  valid.     Dick  v.  Stevenson,  Penn.  xL  381. 

58.  Ibid.  —  Land.  No  lien  can  be  maintained  on  other  land  than  that 
described  iu  the  petition.    Foster  v.  Cox,  Mass.  iv.  96;  123  Mass.  45. 

59.  Ibid.  —  TVue  Name  of  Owner.  The  certificate  must  state  the 
name  of  the  owner  at  the  time  of  filing  and  not  merely  the  name  of  tho 
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owner  when  the  lien  seemed.  Amidon  ▼.  Benjamin,  Mass.  x.  11-5. 
Waber  y.  Mining  Co.  Nev.  xviL  811.  Per  cooti-a,  Baptist  dtmrtk  r. 
Schreiner,  Peon.  vii.  845. 

60.  IHd. —  Contracting  Owner  dead  —  New  Owner.  The  lien  can- 
not be  filed  after  the  death  of  the  oontractiiig  owner,  the  property  hav- 
ing vested  in  another  by  operation  of  law.  Brown  v.  Zeiu,  N.  Y.  ix. 
629 ;  9  Daly,  24. 

61.  Ibid.  —  Siting  Wrong  Person  —  Amendment  If  a  claimant  ItHOW- 
ing  all  the  facts  files  a  lien  and  sues  the  wrong  person  as  builder  he  can- 
not bring  in  the  contractor  by  amendment.  Betrtky  v.  Smith,  N.  J.  ziii. 
84 ;  14  Vroom,  821. 

62.  Ibid.  —  Supplementary  Work.  The  time  within  which  the  claim 
must  be  filed  begins  to  run  from  the  completion  of  the  work  originally 
contracted  for,  and  not  from  the  time  of  ontside  work  done  to  compen- 
sate for  a  deficiency.  MeKdveg  t.  Jarvie,  Penn.  vL  729.  Davit  y.  Al- 
vord,  S.  C.  U.  S.  iv.  97  ;  94  U.  8.  895. 

63.  Ibid,  —  Unapportioned  Lien  —  Omitiion  to  name  Owner  of  One 
of  Several  Lolt  liened.  Where  an  unapportioned  lien  is  filed  against  ]o>( 
belonging  to  several  owners,  and  names  the  owner  of  some  of  the  lot* 
only,  it  is  fatally  defective,  and  will  not  be  cured  by  the  fact  that  the 
person  named  as  owner  is  also  eontractor.  Steinman  ▼.  Miller,  Penn. 
xiv.  757. 

IV.  Discliarge.  64.  Bond —  Assignee  in  Bankruptcg.  Since  the  statute  of  Massa- 
chusetts gives  the  right  to  file  a  bond  to  dissolve  the  lien  to  those  per- 
sons only  who  have  an  interest  in  the  property  capable  of  being  released, 
the  assignee  of  a  bankrupt  has  no  right  which  tlie  filing  of  a  bond  would 
release.     The  Glendon  Co.  v.  Towntend,  Mass.  ii.  821 ;  120  Mass.  346. 

65.  Ibid.  —  Discharge  —  Want  of  SeaL  A  bond  without  a  seal,  given 
in  discharge  of  the  lien,  will  be  enforced  against  the  makers.  Whitney 
v.  Coleman,  N.  Y.  ix.  629 ;  9  Daly,  238. 

66.  Payment  —  AppUeation  —  Different  Buildings.  Where  the  ma- 
terials have  been  furnished  at  different  times  for  the  erection  of  difi'erent 
buildings,  and  charged  in  one  general  account  in  the  order  of  delivery,  al- 
though the  Hen  may  attach  to  the  several  buildings  for  the  use  of  which 
such  materials  were  exclnsively  furnished,  yet  sums  paid  generally  on 
account  are  considered  as  paid  in  discharge  of  the  earlier  items.  Geiiitr 
V.  Swain,  Md.  viii.  204. 

67.  Ibid.  —  Estoppel — Creditors.  A  mechanic  furnishing  material  may, 
by  his  agreement  as  to  the  manner  of  payment  and  his  conduct  towards 
other  creditors,  be  estopped  as  to  them  to  set  up  his  lien.  We^  v.  Klotx, 
Ohio,  xiiL  475 ;  37  Ohio  St.  420. 

68.  Jbid.^ — Extension.  Where  the  mechanic  contracts  for  payment 
beyond  the  time  fixed  by  a  statute  to  enforce  his  lien  he  loses  it.  Har- 
din V.  MarUe,  Ky.  iii.  527 ;  18  Bush,  58. 

69.  Ibid.  — Judgment  —  Security.  Where  a  lien  creditor  takes  a  cod» 
fessed  judgment  from  his  debtor,  it  is  a  question  for  the  jury  whether  it 
was  taken  as  satisfaction  or  as  additional  security.  Powell  v.  Manuf.  Co. 
Penn.  ix.  722. 

70.  Ibid.  —  Taking  Note.  The  taking  of  a  note  by  the  material-man 
from  the  contractor,  unless  in  payment,  does  not  suspend  his  remedy  upon 
his  lien.     Herron  v.  Graham,  Penn.  iii.  117  ;  8  W.  N.  C.  176. 

71.  Ibid.  —  Part  Payment  by  One  of  the  Houses.  That  compensation 
was  in  part  to  be  one  of  the  houses  to  be  built  interposes  no  obstacle  to 
the  lien.     McLaughlin  v.  Reinhart,  Md.  xi.  161  ;  54  Md.  71. 

T.  Fondosure.  72.  Action  in  Personam.  An  action  for  the  debt  is  no  bar  to  an 
action  to  foreclose  the  lien.  Ward  v.  Kihpatrick,  N.  Y.  ix.  269  ;  85  N. 
Y.  85. 

78.  Sale  and  Rtmoval.     The  lien  can  be  enforced  only  by  a  sale  tfnd 
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removal  of  the  boilding  to  satisfy  the  liens  upon  it,  unless  satisfied  by 
payment.     Bank  v.  Elmore,  Iowa,  ix.  110 ;  52  Iowa,  541. 

74  OoHiract.  lu  a  Metre  faeiait  on  the  lien,  altbougli  the  plaintiff's 
cUim  rests  on  goods  furnished,  his  recovery  will  depend  upon  his  eoiu- 
plianoe  with  the  terms  of  his  contract.    Bletiing  y.  Miller,  Peon.  xv.  283. 

75.  PrematH**  Action.  An  action  to  enforce  the  lieu  brought  withiu 
the  statutory  limit  will  be  dismissed  without  prejudice  as  prematurely 
begun.     Hardin  v.  Marble,  Ky.  iii.  527  ;  13  Bush,  58. 

76.  Decree  —  Ainount  —  Day  of  Payment.  A  decree  of  foreclosure 
will  be  declared  informal  which  fails  to  ascertain  the  amount  of  the  lien, 
and  does  not  fix  a  day  of   payment.     Smith  v,  Shaffer,  Md.  vi.  8SS. 

77.  FeeinlnfofU*  —  Dower.  That  the  owners  of  the  fee  were  mi- 
nors is  a  BofiBcient  affidavit  of  defence  to  a  lei.  fa.  upon  the  lien. 
Widow's  right  not  distinguishable.      Walker  v.  Morgan,  Penn.  L  11. 

78.  Sufficient  Levy  —  Indoreement  on  Writ  —  Posteteion  of  Properly. 
A  lien  can  be  enforced  by  an  indorsement  upon  the  writ  setting  out  a 
levy  upon  "  the  within  described  property,"  without  taking  possession  of 
it.     Ekirr  v.  Graves,  Tenn.  xi.  173. 

79.  Partiee  —  Jkcumbrcmcer.  The  lien  cannot  be  enforced  to  tho 
prejudice  of  one  holding  the  property  under  a  deed  of  trust  to  secure 
the  payment  of  money  loaned  to  the  owner  unless  suit  be  brought  within 
the  limit  of  the  statute  to  protect  incumbrancers.  Clark  v.  Manning, 
III.  X.  523  ;  95  111.  580. 

80.  Jbid.  —  Purchaeet Other  Lien.  A  subsequent  purchaser  or  in- 
cumbrancer is  a  proper  party  to  an  action  brought  to  enforce  the  lien. 
Sice  v.  Haa,  Wis.  iv.  41 ;  41  Wis.  458. 

81.  Personal  Judgment  —  Lien  bwalid.  A  personal  judgment  cannot 
be  given  in  a  proceeding  to  enforce  the  lien  unless  it  is  valid.  Weyer  v. 
B»ad>,  N.  Y.  ix.  250. 

82.  Variance.  Where  the  Hen  as  filed  was  "  for  materials  furnished 
for  the  erection  and  construction,"  etc.,  and  the  evidence  showed  that 
they  were  furnished  for  repairs,  it  was  a  fatal  variance.  Synd  v.  Bake- 
mil,  Fenn.  vL  700;  87  Penn.  St.  460. 

MEBQEB. 

1.  Deed —  Taxet  as  Part  of  Purchase-Money.  A  contract  to  pay  taxes 
as  part  of  the  purchase-money  is  not  merged  in  the  deed.  Sage  v.  Tnii- 
low,  N.  Y.  xiii.  533. 

2.  Bqvity.  Where  a  greater  or  less  estate  come  together  in  the  same 
person  it  is  not  necessarily  a  merger ;  if  it  be  required,  equity  will  keep 
the  estates  separate.     Bank  v.  Cheney,  111.  vi.  710  ;  88  111.  602. 

8.  Ibid.  —  Mortgage  —  Mechanic's  Lien  —  Interest  or  Intention.  The 
porchase  of  the  equity  o(  redemption  by  a  mortgagee  or  mechanic  lienor 
does  not  merge  the  lien  or  mortgage  where  the  interest  or  intention  of 
the  pnrdiaser  intervenes  to  prevent.  Bank  v.  Elmore,  Iowa,  ix.  110; 
52  Iowa,  541. 

4.  Ibid.  —  Assignment  of  Mortgage.  Where  a  mortgagee  purchased 
the  equity  of  redemption  and  then  assigned  the  mortgage,  equity  regards 
this  as  sufficient  intention  not  to  merge  the  two  interests.  Goodwin  v. 
Keney,  Conn.  xii.  170.     Scott  v.  Webster,  Wk.  vi.  287  ;  44  Wis.  185. 

6.  Ibid.  —  Tenancy  in  Common.  When  the  owner  of  an  equity  of 
redemption  becomes  devisee  as  tenant  in  common  of  an  undivided  interest 
in  the  mortgage  debt,  the  two  estates  do  not  become  united  so  as  to  dis- 
charge any  part  of  the  mortgage  debt.  Clark  v.  Clark,  N.  II.  i.  298 ; 
56  N.  II.  105. 

6.  Homestead  —  Dower.  Homestead  and  dower  are  distincr.  Merritt 
T.  Merritt,  IlL  ix.  309.  * 

7.  Judgment  —  Tort  or  Contract.    A  cause  of  action  on  contract  or 
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tort  loses  its  identity  when  merged  in  a  judgmeut.    McDonald  v.  IKth- 
ton,  N.  C.  xvi.  280. 

8.  Ibid.  —  Iiyunction  —  ProvitioneU  Remedy.  Au  iujuiiction  given 
as  a  provisional  remedy  becomes  merged  in  tlie  final  judgment.  Gardner 
V.  Gardner,  N.  Y.  xii.  798. 

9.  Ibid.  —  Mortgage  Lien.  A  jadgment  for  the  mortage  debt  does 
not  merge  tlie  mortgage  lieu.    Manue  v.  Bank,  Ind.  xii.  75  ;  73  Ind.  243. 

lU.  IMd.  —  Note.  A  note  is  merged  in  the  jadgment  upon  it.  Int. 
Co.  V.  Jontt,  U.  S.  C.  C.  xii.  431. 

MINES  AKD  MININO. 

1.  Cf^enancy — Accotmting.  A  cotenant  in  mining  property  is  en- 
titled to  an  accounting  from  his  cotenants.  Kahn  v.  Central  Smelting  Co. 
S.  C.  U.  S.  xi.  249 ;  102  U.  S.  641. 

2.  Lateral  St^aport  —  Protpeetive  Damages.  Prospective  damages  are 
recoverable  for  a  future  injury  to  land  through  mining  operations,  which 
have  impaired  the  surface  support.  Lamb  v.  WaUxr,  Q.  B.  Div.  vi.  884 ; 
38  L.  T.  K.  N.  S.  643. 

3.  Lease  ^Direetort — Fraud.  Where  a  board  of  directors  of  a  min> 
ing  corporation  makes  a  nominal  lease  of  its  mine  for  the  purpose  of 
withdrawing  the  mine  from  the  control  of  a  board  about  to  be  elected  at 
an  approaching  meeting,  a  court  of  equity  will  cancel  the  lease  on  the 
ground  of  fraud.     Mining  Co.  v.  Bennett,  U.  S.  C.  C.  vi.  99. 

4.  Life  Tenant  working  Mine.  A  life  tenant  can  use  a  mine  for  his 
own  profit,  where  the  owner  of  the  fee  opened  it,  thongh  he  may  have 
discontinued  it  for  many  years.  An  abandonment,  however,  even  of  a 
day,  will  be  fatal  to  the  claim  of  the  life  tenant.  Gaines  v.  Mining  Co. 
N.  J.  xii.  732  ;  6  Stew.  603. 

5.  Location  —  Acts  of  1866  and  1872.  A  location  of  a  mining  claim 
upon  a  lude  or  vein  of  ore  should  be  laid  along  the  same  lengthwise  of 
the  course  of  its  apex  at  or  near  the  surface,  as  well  under  the  mining 
Act  of  1866  as  under  that  of  1872.  If  located  otherwise,  the  location 
will  only  secure  so  much  of  the  lode  or  vein  as  it  actually  covers.  Min- 
ing Co.  V.  Tarbet,  S.  C.  U.  S.  viii.  853 ;  98  U.  S.  463. 

6.  Ibid.  —  Sufficient  Location  —  Description.  A  location  is  sufii- 
dently  marked  out  by  a  monument,  notice,  and  work  at  the  discovery 
point  with  two  stakes  at  the  ends  of  the  claim  on  a  line  with  the  crop- 
pings  of  the  vein  and  discovery  point.  Gleeson  v.  Mining  Co.  Nov.  yiii. 
150  ;  13  Nev.  442.     Mining  Co.  v.  Mining  Co.  U.  S.  C.  C.  ix.  600. 

7.  Ibid.  —  Alien.  An  ali'  n  is  not  a  qualified  locator  of  mining  ground. 
Ibid. 

8.  Ibid  —  Co-Locators  —  Knowledge  of  Disahilitg.  In  the  absence  of 
fraud,  or  evidence  showing  that  an  alien's  co-locators  were  aware  oi.  his 
disability,  the  alien's  claim  only  will  be  held  void.     Ibid. 

9.  Ibid.  —  Conveyance  to  Citizen.  If  an  alien  p^orms  all  the  acts 
necessary  to  a  valid  location,  and  then  conveys  the  daim  to  a  dtisen,  the 
grantee  acquires  a  valid  title  against  all  persons  who  have  acquired  no 
right  therein  before  such  conveyance.  Mining  Co.  t.  Mining  Co.  U.  S. 
C.  C.  ix.  600. 

10.  Ibid.  —  Discoverer — Possessory  Title.  The  title  of  the  discoverer 
to  the  minerals  is  superior  to  the  right  of  the  owner  of  the  possessory 
title.      Grossman  v.  Pendery,  U.  S.  C.  C.  xii.  609. 

11.  Jbid.  — Eviction — Ejectment.  A  locator  in  actual  occupancy  of 
public  mineral  lands  may  protect  himself  against  one  who  has  evicted 
him  by  the  statute  of  limitations.  Harris  v.  Mining  and  Smelting  Co. 
U.  S.  C.  C.  xii.  710. 

^12.  Jbid.  —  Federal  Mining  Laws.      A  compliance  with  the  mining 
laws  of  the  United  States  will  secure  the  claim,  where  mining  districts 
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bare  not  been  oi^;*nized  and  local  rules  adopted.    Mining  Co.  v.  Mining 
Co.  Nev.  V.  240;  12  Nev.  312. 

18.  Jbid,  — Local  Ctatomt.  Hie  mining  laws  of  the  United  States 
recognize  local  customs  of  miniDg  districts  with  respect  to  the  location, 
recording,  and  working  of  claims.     Ibid. 

14.  Ibid.  —  hUerfermee  —  Perfecting  Righit.  Prospectors  discover- 
ing minerals  will  be  protected  from  a  person  who  enters  and  prevents 
them  from  perfecting  their  claim  within  the  time  prescribed  by  law.  Et' 
hardt  v.  Boars,  Col.  xiv.  642. 

15.  Ibid. —  Conttruetive  Pottestion.  The  purchaser  of  a  mining  claim 
properly  located,  who  is  personally  or  by  his  agents  upon  the  claim, 
working  it,  is  in  the  actual  possession  of  the  claim.  Mining  Co.  t.  JKn- 
ing  Co.  U.  S.  C.  C.  ix.  600. 

1 6.  Ibid.  —  Proof  of  Pouettion  —  Survey.  A  primd  facie  case  of 
possession  is  made  out  when  the  plaintiff  proves  that  he  has  surveyed  his 
claim  and  worked  it  within  the  limits  of  his  survey.  Mining  Co.  v.  Min- 
ing  Co.  Nev.  v.  240;  12  Nev.  812. 

17.  Ibid.  —  Change  of  Surface  Lines.  Surface  lines  once  marked  out 
cannot  be  changed  so  as  to  take  in  ground  located  by  others  prior  to 
such  attempted  change.     Ibid. 

18.  Ibid.  —  Proof  of  Record.  Proof  of  record  b  irrelevant  without 
proof  of  some  regulation  making  record  obligatory.     Ibid. 

19.  Ibid.  —  Sufficient  Description.  If  the  local  laws  of  recognized 
mining  districts  fail  to  provide  for  a  record  none  is  required.  Such  rec- 
ord, when  provided  for,  must  contain  an  accurate  description  of  the  locus 
by  reference  to  permanent  monuments.  Mining  Co.  v.  Alining  Co.  Nev. 
V.  240.     Mining  Co.  v.  Mining  Co.  U.  S.  C.  C.  ir.  600. 

20.  3id.  —  "  Vein  "  or  Lode  defined  A  vein  or  lode  authorized  to  be 
located  is  a  seam  or  fissure  in  the  earth's  crust,  filled  with  quartz,  or 
other  rock,  containing  gold,  silver,  or  valuable  mineral  deposits.  Mining 
Co.  ▼.  Mining  Co.  U.  S.  C.  C.  ix.  600.     Mining  Co.  v.  Cheesman,  U.  S. 

C.  C.  xii.  449. 

21.  Ibid.  —  Fein  —  Discovery.  A  location  is  made  valid  by  the  discov- 
ery of  a  vein  or  lode  after  the  location,  if  no  rights  of  others  in  the  same 
olaim  have  intwreued.  Mining  Co.  v.  Mining  Co.  U.  S.  C.  C.  ix.  600. 
Fidd  v.  Gray,  Ariz.  Ter.  xiv.  44. 

22.  Ibid.  —  Location  laid  Crosswise  —  Part  of  Vein  secured.  If  a  lo- 
cation be  laid  crosswise  of  a  lode  or  vein,  it  will  secure  only  so  much  of 
the  vein  as  it  actually  crosses  at  the  surface.  Mining  Co.  v.  Tarbet,  S. 
a  U.  8.  viii.  353 ;  98  U.  S.  463. 

23.  Und.  —  Depth  of  Vein  —  Trespaw  —  Subterranean  Working.  A 
locator  working  subterraneously  into  the  dip  of  the  vein  belonging  to  an- 
other locator  in  possession  of  his  location  is  a  trespasser.  Mining  Co.  v. 
Tarbet,  S.  C.  U.  S,  viii.  358 ;  98  U.  S.  468.     Mning  Co.  v.  Mining  Co. 

D.  S.  C.  C.  ix.  600. 

24.  JWrf.  —  Width  of  Vein —Act  of  May  10,  1872  —Local  Custom. 
The  Act  of  May  10,  1872,  by  implication  confers  on  miners  the  right  to 
limit  the  width  of  a  lode  clrtim  to  twenty-five  feet ;  but  the  rule  or  cus- 
tom must  be  in  force  at  the  time  and  place  of  location.  Mining  Co.  v. 
Mining  Co.  U.  S.  C.  C.  ix.  600. 

25.  Ibid.  —  Vein  —  Surface  —  Lines.  The  surface  claim  ought  always 
to  conform  to  the  course  of  the  vein.  The  end  lines  ought  to  be  parallel 
and  at  right  angles  to  the  side  lines.  Gheson  v.  Mining  Co.  Nev.  viiL 
150;  13  Nev.  442. 

26.  Ibid.  —  Relocation  —  Forcible  Entry.  Where  relocators  have  eor 
tered  on  a  mining  claim,  and  are  in  actual  possession  after  a  forfeiture, 
although  they  had  not  relocated,  the  original  locators  cannot  make  a  foi^ 
cible  entry  for  the  purpose  of  resuming  work.  Mining  Co.  y.  Perasi^ 
V.  H.  C.  C.  xii.  227 ;  7  Saw.  27. 
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27.  Minerah  in  Place  —  Sttrface  and  Subterranecm  Portion  of  Tract 
held  by  Different  Ownert.  Coal  in  place  is  land ;  and  it  may  be  con- 
veyed by  deed  separate  and  distinct  from  the  right  to  the  surface. 
ScrarUon  v.  Phillipt,  Penn.  x.  92 ;  94  Peuu.  St.  16. 

28.  Mining  Lease.  An  instromeut  which  purports  to  "  lease  and 
convey  "  coal  under  ground  for  a  determinate  period  and  for  a  monthly 
rent  is  a  mining  lease.  Atutin  v.  Coal  and  Mining  Co.  Mo.  xii.  19  ;  72 
Mo.  535. 

29.  Mining  Partnership  —  Sale  of  Interest  by  Member  —  Dissolution^ 
In  a  mining  partnership  one  member  may  convey  his  interest  without 
dissolving  the  partnership.  Kiihn  v.  Central  Smelting  Co.  S.  C.  U.  S. 
xi.  249;  102  U.  S.  641. 

30.  Reservation  —  Excavatioti.  Where  a  deed  reservee  the  right  to 
mine,  ejectment  will  not  lie  for  those  parts  of  the  land  necessarily  occu- 
pied by  shafts  or  other  mining  ercavationg  for  raining  purposes.  Erio- 
son  V.  Land  and  Iron  Co.  Mich.  xvL  336. 

31.  Royalty  —  Quantity  —  Quality  —  Market,  The  amount  stipu- 
lated to  be  paid  annually  under  a  mining  lease,  provided  a  certain  quan- 
tity could  be  mined,  must  be  paid  notwithstanding  it  was  not  profitable 
at  certain  seasons,  the  ore  being  found  poor  in  quality.  Kraber's  Ap- 
peal, Penn.  xii.  476. 

32.  Loss  of  Spring  —  Negligence.  A  person  losing  a  spring  through 
the  mining  operations  of  another  can  recover  damages  iiTespective  of  the 
question  of  negligence.     Berwind  v.  Barnes,  Penn.  xvii.  23. 

33.  Surface  Defined.  The  term  surface  includes  not  merely  the  geo- 
metrical surface,  but  all  strata  superincumbent  upon  the  mineral  strata 
granted.     Yandes  v.  Wright,  Ind.  viii.  683;  66  Ind.  319. 

34.  Surface  Support  —  Deed.  The  right  to  surface  support  is  reserved 
unless  expressly  conveyed.  Ericson  v.  Land  and  Iron  Co.  Mich.  xvi. 
836.     Tandes  v.  Wright,  Ind.  viiL  683  ;  68  Ii;d.  319. 

35.  Ibid.  —  Waiver.  The  right  to  surface  Eii|.)port  may  be  waived  by 
express  contract.     Scranton  v.  Phillips,  Penn.  x.  92  ;  94  Penn.  St.  15. 

36.  Ibid.  —  Bighvay.  When  the  highway  in  front  of  a  surface  own- 
er's land  is  injured  in  consequence  of  tlie  mining  of  coal,  he  can  recover 
therefor  from  the  owner  of  the  mine.    Bermnd  v.  Bamts,  Penn.  xviL  28. 

37.  Ibid.  —  Conveyance  of  Coal.  Where  a  grantor  conveys  coal  under 
land,  the  right  of  surface  sapport  is  reserved  unless  expressly  conveyed. 
Ibid. 

38.  Ibid. —  Vendee  —  Pwclicuer.  As  against  the  vendee  of  coal,  bis 
contract  being  silent  as  to  surface  support,  the  purchaser  of  the  surface 
before  deed  made  will  be  entitled  to  surface  support     Ibid. 

39.  Ibid.  —  Damages  —  Covenant.  A  covMiant  for  compensation  for 
injury  to  the  surface  from  mining  runs  with  the  land.  Aspden  v.  Seddon, 
Ct.  of  Appeal,  iv.  308 ;  25  Week.  Rep.  No.  1& 

40.  Ibid.  —  Negligence.  In  an  action  for  damages  for  depression  of 
surface,  it  is  no  defence  that  the  mining  was  carried  on  carefully  and 
according  to  custom.  Carlin  v.  Chappel,  Peun.  xv.  155.  Wilms  v.  Jeu, 
III.  ix.  814;  94  111.  464. 

41.  Ibid  —  Putting  Additional  Buildings  on  Surface.  The  putting 
of  additional  buildings  on  the  surface,  unless  it  be  shown  that  Uie  sub- 
sidence would  not  have  occurred  with  them,  does  not  prevent  a  recov- 
ery for  injury  to  the  surface;  and  wlien  the  injury  would  have  hap- 
pened without  such  buildings,  the  wrong-doer  is  liable  for  injuries  to  both 
the  land  and  the  buildings.     Ibid. 

42.  Water  Ways  —  PoUution  —  Custom.  A  custom  (not  being  a  local 
one)  to  pollute  streams  of  water  in  coal  mining  regions  to  the  detriment 
of  riparian  owners  is  bad  as  not  ancient,  and  as  unreasonable  and  de- 
structive of  private  property.  Coal  Co.  v.  Sanderson,  Penn.  x.  316;  94 
Penn.  St.  302. 
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MISTAKB. 

1.  Aeeotmt  stated.  A  settled  account  is  primd  facie  correct,  but  if 
fraud  or  mistake  is  ahowo,  omissions  and  mistake!)  will  be  corrected. 
Kennedy  t.  Goodman,  Neb.  xvii.  841. 

2.  Cestui  que  IVutt  —  In  atmming  OUigation.  If  &  cestui  que  truet, 
through  mistake  of  his  legal  rights,  or  of  facts,  assumes  an  obligation  af- 
fecting the  estate  which  he  would  not  have  assumed  otherwise,  equity 
will  grant  relief.     Wilton  v.  hu.  Oo.  Md.  xvi.  111. 

8.  Evidence.  A  deed  will  be  reformed  for  mistake,  clearly  made  out. 
Fucht  V.  Treat,  Wis.  iii.  647 ;  41  Wis.  404.  Miller  v.  Marx,  Tex.  xiiL 
361. 

4.  Fact  and  Law.  The  courts  willingly  seize  upon  any  mistake  of 
fact,  when  intermixed  with  a  mistake  of  law,  and  make  it  the  ground  of 
relief.     BemphtH  y.  Moody,  Ala.  xi.  dG6 :  64  Ala.  468. 

5.  Forget/ulness  of  Facte.  A  party  who  has  forgotten  facts  acts  under 
the  like  mistake  as  though  he  had  never  known  them.  Wilton  v.  bu. 
Co.  U.  S.  C.  C.  xi.  254. 

6.  Inserting  Married  Woman't  Name.  The  name  of  a  married  woman 
will  not  be  supplied  in  a  deed,  though  sufBciently  executed  and  acknowl- 
et^ed.     Beaton  v.  Fryberger,  Iowa,  1  Am.  L.  T.  R.  807. 

7.  Intention  —  Scrivener's  Error.  Equity  will  give  effect  to  the  in- 
tention defeated  by  a  scrivener's  error  without  regard  to  the  form  of  the 
instrument.     Lant's  Appeal,  Penn.  x.  645  ;  35  Peiin.  St.  279. 

8.  Judicial  Sale  —  Iiand  not  sold.  A  mistake  in  including  in  the  re- 
port of  a  judicial  sale  a  tract  of  land  not  sold  may  be  corrected.  &ilet 
V.  Wiedner,  Ohio,  x.  154. 

9.  Laehet.  Application  to  correct  a  mistake  must  be  made  in  a  reason- 
aUe  time.  Steadwell  v.  Morrit,  Ga.  viL  233.  Tocum  v.  Foreman,  Ky. 
vii  526  ;  14  Bush.  494. 

10.  Quantity  of  Land  conveyed.  Where  a  mistake  in  the  quantity  of 
laud  couveyed  is  material,  equity  will  allow  the  purchaser  to  recover 
back  the  proportion  of  the  purchase  price.  Paine  v.  Upton,  N.  T.  xiii. 
487-,  84N.  T.  327. 

1 1.  Materiality.  Belief  will  be  given  where  there  is  a  mutual  mistake 
in  any  material  ingredient  in  the  contract.     Webb  v.  Watert,  Tex.  xi.  486. 

12.  Mistake  of  Law  —  Bepresentations  of  Agent.  A  mistake  of  law, 
brought  about  by  the  representations  of  an  agent,  may  be  corrected  in 
equity.     Sias  v.  Ins.  Go.  U.  8.  C.  C.  xii.  452. 

18.  Mistake  not  Mutucd.  The  mistake  of  one  party  without  fraud  or 
concealment  of  the  other  equity  will  not  relieve.  Wilsmi  v.  Land  Oo. 
N.  C.  It.  230  ;  77  N.  C.  445.     Delaney  v.  Rogert,  Md.  viii.  17. 

14,  Partnership  Accounting  —  Errors  of  Accountant.  Instruments 
between  partners  made  in  settlement  of  their  accounts,  upon  dissolution, 
will  be  reformed  for  mistakes  made  by  their  clerk  in  the  accounting  for 
them.     Itinton  v.  Mutton,  S.  C.  U.  8.  vii.  194 ;  98  U.  S.  79. 

15.  Pleading.  Equity  will  not  relieve  against  mistake  unless  the  bill 
sets  forth  facts  showing  how  the  mistake  occurred.  Francis  V.  Parks,  Vt. 
xvi.  476. 

MOBTOAGES. 


I.  Obkbral  Qobstions. 

VI. 

FOBEOUMOItB. 

IL  Tira  Cohvbtaitcb. 

VII. 

Kqcitv  of  Rbdimptioit. 

III.   ThB  LlKM. 

VIII. 

Satisfaction. 

IV.   ASSDMIKO   DbBT. 

IX. 

Dbfioibhot. 

y.   MOBTOAOBB   IM   POSBBMION. 

1.  Assignee  in  Bankruptcy — Invalidity.     An  assignee  in  bankruptcy  L  Geoeral 
haa  the  right  of  a  judgment  creditor,  where  a  mortgage  or  a  pledge  made  Qi>m^d*- 
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by  the  bankrupt  is  invalid  in  consequence  of  wanting  any  element  requi- 
site by  law  to  its  validity.     Adam*  v.  Bcmk,  U.  S.  C.  C.  ix.  804. 

2.  Bond — No  Time  fixed —  When  due.  A  condition  in  the  bond  for 
the  payment  of  a  specitic  sum,  no  time  being  fixed,  is,  in  law,  a  cove- 
nant for  immediate  payment.     Rhoad*  v.  Reed.  Penn.  viii.  828. 

3.  Collection  Commistion  Clause  —  Equitable  Control  —  Relief.  A 
clause  in  a  mortgage  providing  for  the  recovery  of  a  certiun  sum  as  a 
collection  fee  is  under  the  control  of  the  court,  and  if  the  sum  received  is 
excessive  it  will  he  reduced  to  a  proper  amount.  Daly'i  Ex'rt  ▼.  Mait' 
land,  Peun.  viii.  344;  88  Penn.  St.  385. 

4.  Control  of  Premites  hefn-e  Default.  Prior  to  the  default  the  mort- 
gagee has  no  right  to  forbid  the  mortgagor  from  doing  any  work  on  the 
premises  which  does  not  impair  the  value  of  the  land  as  security  for  the 
debt.     Matterson  v.  R.  R.  Co.  Mo.  xi.  640 ;  72  Mo.  342. 

5.  Easement.  A  mortgagor  can  create  no  easement  in  the  premises 
prejudicial  to  the  mortgagee.  Murphy  v.  Welch,  Mass.  x.  49 ;  128  Mass. 
489. 

6.  Income  —  Default  —  Possession.  Until  a  mortgagee  takes  posses- 
sion in  person  or  by  receiver,  the  mortgagor,  has  a  right  to  the  income  of 
the  property.     Young  v.  Coal  and  Iron  Co.  U.  S.  C.  C.  ix.  269. 

7.  IMd.  —  Assignment  of  Claims  for  Coal  mined  —  Possession.     As 

Xinst  a  mortgagee  not  in  possession,  the   mortgagor  may  assign  or 
Ige  claims  for  coal  mined  on  the  mortgaged  premises.     Ibid. 

8.  Prior  Insurance  —  EquitaUe  Lien.  A  covenant  to  insure  to  the 
amount  of  the  mortgage  debt  will  extend  to  a  prior  insurance  in  case  of 
a  deficit.     Ames  v.  Ins.  Co.  Minn.  xiv.  369. 

9.  Separate  TVacts  —  Warranty  and  Quitclaim  Deed  —  CotUriht' 
tion.  Where  a  mortgagor  conveys  part  of  a  tract  covered  by  a  mortgage 
with  covenant  against  incumbrances,  and  the  residue  by  quitclaim  deed, 
the  latter  vendee  being  compelled  to  pay  off  the  mortgage  cannot  com- 
pel the  first  vendee  to  contribute,  iSanford  v.  Bill,  Conn.  viii.  491 ;  46 
Conn.  42. 

II.  'Die  Con-  10.  Security —  Oral  Evidence  of  Transaction.     Equity  will  treat  any 

transaction  which  is  a  security  for  debt  as  a  mortgage,  and  any  evidence 
tending  to  show  this  is  admissible.  Peugh  v.  Davis,  S.  C.  U.  S.  v.  673 ; 
96  U.  S.  332.  Wilmerding  v.  Mitchell,  N.  J.  xL  711;  18  Vroom,  476. 
Campbell  v.  Dearborn,  Mass.  1  Am.  L.  T.  B.  107.  Price  v.  Gover,  Md. 
2  Am.  L.  T.  R.  153. 

1 1.  Acceptance  —  Filing  for  Record.  Where  a  person  agrees  witli 
another  to  mortgage  to  liim  specific  property,  and  executes  the  mortgage 
and  files  it  for  record,  an  acceptance  will  be  implied.  Cobb  v.  Chase, 
Iowa,  X.  424;  54  Iowa,  253. 

12.  Defective  Acknowledgment —  Grantee.  Where  land  is  conveyed 
subject  to  a  mortgage,  a  defective  acknowledgment  of  tbe  mortgage  can- 
not be  set  up  by  tbe  grantee.     Riley  v.  Rice,  Ohio,  xviL  440, 

13.  Administrator's  Mortgage.  An  administrator  has  no  power  to  bor- 
row money  upon  a  mortgage  of  the  real  estate  of  the  decedent.  Sack 
Y.  Jackson,  Kan.  v.  743. 

14.  Ibid.  —  Estoppel  of  Beirs.  In  the  case  of  sach  a  mifrtgage,  the 
heirs  are  not  estopped  to  plead  its  invalidity  by  reason  of  the  benefit 
resulting  to  them  from  the  purchase  of  the  land.     Ibid, 

15.  For  Future  Advances.  A  mortgage  given  to  secure  future  ad- 
vances is  valid.  Schuelenburg  v.  Martin,  U.  S.  C.  C.  x.  280.  Savings 
Institution  v.  Thomas,  Va.  vi.  477 ;  29  Gratt.  483. 

16.  Adverse  Possession.  Where  a  mortgagee  has  been  in  possession 
more  than  twenty  years,  he  is  by  limitation  owner  of  the  fee.  Re  Ali- 
son i  Johnson  v.  Mounsey,  Ct.  of  Appeal,  vii.  701. 

17.  On  After- Acquired  Property  —  Remainder.     Under  an  agreement 
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for  support  of  a  mother,  she  having  a  life  estate,  and  her  son  to  pay  the 
taxes,  a  mortgage  made  by  him  during  her  life  will  attach  to  the  re- 
mainder.    Loan  and  Tnut  Oo.  v.  King,  Iowa,  ziv.  863 ;  58  Iowa,  598. 

18.  Antmmt  of  D«bt  —  Record.  The  amoant  of  the  mortgage  debt 
mnst  appear  upon  the  record  to  bind  subsequent  purchasers  in  good  faith. 
BnJkuJc  V.  Battenhoutm,  111.  xvii.  332. 

19.  For  Antecedent  Debt.  As  between  mortgagor  and  mortgagee  and 
their  privies,  a  mortgage  to  secure  an  antecedent  debt  is  valid  and  bind- 
ing.    Sletner  v.  McOcUl,  Ala.  viii.  678 ;  61  Ala.  413. 

20.  Astignment  —  Accommodation  Holder  —  Revocation.  An  assign- 
ment of  an  accommodation  mortgage  after  revocation  gives  no  title. 
Dmi$  V.  BecAstein,  N.  Y.  iii.  692 ;  69  N.  Y.  440. 

21.  Mid.  —  Bquitiet.  The  assignee  of  a  mortgage  takes  it  subject  to 
the  equities  between  the  original  parties.  Blunt  v.  Norris,  Mass.  iv.  151. 
Morgan  v.  Jeremiah,  N.  Y.  ix.  622.  See  Silverman  v.  Bullock,  111.  xL 
805.     Barter  ■V.  Oolman,  Chan.  Div.  xiii.  512. 

22.  Ibid.  —  Nominal  Bond^  The  assignee  of  a  mortgagee  who  held 
a  nominal  bond  mnst  look  to  the  mortgage  alone  for  his  debt  Feltz  v. 
Wcdker,  Conn.  xv.  863  ;  49  Conn.  93. 

28.  Sfid.  —  Record  —  Laehee.  Where  there  is  no  statute  that  the  as- 
signment of  a  mortgage  shall  be  recorded,  it  is  not  laches  not  to  put  an 
assignment  on  record.  Iftutelman  v.  McKeman,  Ind.  i.  135 ;  60  Ind. 
441. 

24.  Ibid.  —  For  Value — In  Good  Faith  —  Defeneee.  An  assignee 
in  good  faith,  for  value,  without  notice,  will  not  be  deprived  of  his  lien, 
through  the  fraud  of  the  mortgagee.  Jaeobton  v.  Dodd,  N.  J.  x.  53 ;  5 
Stew.  403. 

25.  Compounding  Felony.  A  mortgage  executed  upon  the  consider- 
ation that  one  guilty  of  a  felony  shall  not  be  prosecuted  therefor  is  with- 
out consideration  and  void.  Peed  v.  McKee,  Iowa,  ii.  35 ;  42  Iowa,  689. 
Riddle  v.  HaR,  Penn.  xiii.  185. 

26.  Conditional  Sale  —  Doubt.  In  doubtful  cases,  a  contract  should 
be  construed  to  be  a  mortgage  instead  of  a  conditional  sale.  BanheU  v. 
Sgcerton,  Iowa,  x.  460;  54  Iowa,  160.  Earp  v.  Boothe,  Va.  2  Am. 
L.  T.  R.  812. 

27.  Ibid.  —  Preexisting  Debt — Debtor  and  Creditor.  The  test  by 
which  to  determine  whether  the  transaction  is  a  mortgage  or  a  condi- 
tional sale  is,  whether  the  relation  of  debtor  and  creditor  continues  to 
exist ;  if  it  does,  the  transaction  is  a  mortgage ;  otherwise,  it  is  a  condi- 
tional sale.  Alston's  Ex'r  v.  Cundiff,  Tex.  ix.  492  ;  52  Tex.  453.  Roch- 
wellv.  Humphrey,  Wis.  xvi.  816. 

28.  Constructive  Notice.  As  a  general  rule,  a  mortgagee  is  not 
chargeable  with  notice  by  construction  of  rights  acquired  in  the  premises 
subsequent  to  the  execution  of  his  mortgage.  Cogswell  v.  Stout,  N.  J. 
X.  569 ;  5  Stew.  240. 

29.  Ibid,  —  Presumption.  In  the  absence  of  express  notice  or  any- 
thing to  excite  inquiry,  a  mortgagee  has  a  right  to  presume  that  his  mort- 
gagor still  owns  the  mortgaged  premises.     Ibid. 

30.  CorUraet —  Existing  Statutes.  AH  laws  in  existence  when  a  con- 
tract in  regard  to  real  estate  is  made,  including  the  contract  of  mortgage, 
enter  into  and  become  a  part  of  such  contract.  Brine  t.  Hu.  Co.  o.  C. 
U.  8.  vi.  33  ;  96  U.  S.  627. 

81.  To  County  as  Security  for  Fine.  A  mortgage  given  to  a  county 
to  secure  a  fine  upon  a  conviction  of  assault  and  battery  is  void.  Mani- 
tovoc  County  v.  Sullivan,  Wis.  xi.  416;  51  Wis.  115. 

32.  Deed— '  Absolute  in  Form.  Where  a  deed,  though  absolute  in 
terms,  is  given  to  secure  a  debt,  it  is  a  mortgase.  Craig  v.  Jennings, 
Ohio,  v.  25;  81  Ohio  St.  24.     Wooley  v.  Hok,  Ky.  viii.  171 ;  17  Bush, 
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788.  Barikett  v.  S^em-toH,  Iowa,  z.  460 ;  54  Iowa,  160.  Ta^  t. 
Mcnaiu,  Cal.  xiv.  264.  Fredericks  v.  Corcoran,  P«uii.  xiv.  12ii.  £7m- 
behower  v.  Miller,  Peim.  xiv.  792.  Plumer  v.  Uuthrie,  P«nD.  2  Am.  L. 
T.  R.  446. 

33.  Jbid.  —  Defeouanee  of  Different  Date  —  Prior  Agreement  —  Eoi- 
dence.  Where  the  defeasance  is  of  a  date  subsequent  to  that  of  the  deed, 
it  may  be  shown  by  parol  that  both  itistruments  were  executed  and  de- 
liverwl  in  pursuance  of  a  prior  agreement  whereby  they  were  to  consti- 
tute a  mortgage.      Umbehower  v.  Miller,  Penn.  xiv.  792. 

34.  3id.  —  Lease.  A  deed  of  lands,  accompanied  by  a  lease  thereof 
to  the  grantor,  coDtaining  a  clause  fur  redeeming  the  lands,  by  paying  a 
certain  amount  within  a  specified  time,  is  a  mortgage,  and  is  not  defeated 
by  the  grantor's  failure  to  make  a  tender  within  the  time  limited.  Vliet 
v.  Founff,  N.  J.  xiL  368 ;  7  Stew.  15. 

35.  Ibid.  —  Recking  Mortgage.  A  grantee  who  acoepted  a  deed  of 
conveyance  containing  the  following  covenant:  "The  premises  hereby 
conveyed  are  free  from  all  incumbrances  except  a  mortgage  "  to  A.  B.,  is 
not  estopped,  as  against  a  party  claiming  under  the  mortgage,  from  dray- 
ing  its  existence  or  validity.  Calkins  v.  Copley,  Hinn.  xiv.  788;  29 
Minn.  471. 

36.  Jbid.  —  Description  —  Parol  Evidence  to  Identify.  A  description 
deficient  in  not  stating  the  comity  may  be  cured  by  parol  evidence  of  the 
residence  of  the  mortgagor,  it  not  being  shown  that  he  owned  land  ont 
of  the  state.  Chambers  v.  Ringttaff,  Ala.  xiv.  304.  JBurton  v.  Fergu- 
son, Ind.  X.  77 ;  69  Ind.  486. 

37.  Rid,  —  Restriction.  A  mortgage  is  not  to  be  restricted  to  prem- 
ises described  in  the  deed  to  the  mortgagor,  if  the  instrument  contains 
another  clear  and  unequivocal  description  embracing  more  land  than  is 
described  in  the  deed  referred  to.  Congregational  Society  v.  Walter, 
Mass.  vi.  79  ;  129  Mass.  367. 

38.  Dower  —  Mortgage  of  Homestead.  A  wife  joining  in  a  mortgitge 
of  homestead,  as  such,  does  not  release  her  dower  right.  TyrriH  v.  Aen- 
neg,  Mass.  xviL  654. 

89.  Duress  —  For  Property  embezzled —  Whilst  under  Arrest.  A  mort> 
gage  given  by  an  embezzler  whilst  under  criminal  arrest  in  restitution  is 
not  void  for  durens.  Smiilie  T.  Titus,  N.  J.  x.  641 ;  5  Stew.  See  Wil- 
liams V.  Fnglebrecht,  Ohio,  xiii.  440 ;  37  Ohio  St.  383. 

40.  Enlarging  Mortgage  —  Insolvency.  A  mortgc^  will  not  be  en- 
larged where  the  mortgagor  is  insolvent.  Tabor  ▼,  Oilley,  Vt.  xii.  608  ; 
52  Vt.  487. 

41.  Equitable  Mortgage  —  When  it  may  arise.  An  equitable  mortgage 
may  arise  from  non-payment  of  the  purchase-money,  from  a  deposit  of 
title-deeds,  or  from  an  unsuccessful  attempt  to  make  a  valid  mortgage 
deed.     Gale's  I^'rs  v.  Morrii,  N.  J.  vi.  466 ;  29  N.  J.  Eg.  222. 

42.  Ibid.  —  Conveyance  to  secure  Debt  with  Power  of  Sale  —  Right  to 
redeem.  A  conveyance  of  land  to  secure  the  payment  of  a  sum  of  money 
with  power  of  sale,  whether  made  to  the  creditor  or  a  third  person,  is  in 
equity  a  mortgage,  if  there  is  left  a  right  to  redeem  on  payment  of  the 
debt  thereby  secured.  Shittaber  v.  Robinson,  S.  C.  U.  S.  v.  579 ;  97 
U.S.  68. 

43.  In  Escrow  —  Indorser —  Grantees.  Where  a  otortgage  was  exe- 
cuted in  escrow  and  recorded,  to  be  delivered  to  an  indorser  of  a  note 
for  a  certain  sum,  grantees  of  the  premises  will  hold  their  interests  as 
against  the  indorsee,  if  they  had  acquired  them  before  indorsement  made 
for  the  full  sum  stipulatedi  T%>mp$on  v.  White,  Conn.  xiv.  361 ;  48 
Conn.  509. 

44.  Fixtures  —  Heavy  Machinery.  A  large  and  heavy  machine  firmly 
fastened  to  the  floor  of  a  maohine-shop  by  its  owners,  and  kept  in  place 
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by  braces  attached  to  the  flooring  above,  will  pass,  as  part  of  the  realty, 
ander  a  mortgage.     Bank  v.  Tool  Co.  Mass.  xi.  672. 

45.  Forgery  —  Notanft  Certificate.  When  a  notary  testifies  that  he 
did  not  know  the  mortgagor  his  certificate  is  invalid.  Catnp  v.  Carpen- 
ter, Mich.  zvii.  435. 

46.  Another  Freehold  created.  The  lien  of  a  mortgage  will  not  follow 
property  severed  by  the  mortgagor  from  the  realty,  and  which  after  sale 
has  become  part  of  another  freehold.  Harri*  v.  Bannon,  Ky.  x.  627  ;  78 
Ky.  568. 

47.  Fraud  —  To  Brother  —  PrefereHix.  That  the  creditor  was  a 
brother,  and  had  shown  kindness  to  the  debtor  in  other  matters,  does  not 
justify  the  conclusion  that  the  debtor  may  have  made  the  mortgage  as  a 
preference  with  a  view  to  his  own  ultimate  benefit.  Thorpe  v.  Thorpe, 
S.  C.  X.  185;  12  S.  C.  154. 

48.  lUd.  —  Knowledge  of  English  Language.  In  the  absence  of  f  raod, 
the  mere  fact  that  a  mortgagor  cannot  read  or  write  the  English  lan- 
guage, and  that  the  mortgage  was  not  read  or  explained  to  hini,  will  not 
enable  him  to  defend  against  it  on  the  gronnd  that  it  contained  nnautho- 
rized  stipulations.      Wuson  v.  Winter,  U.  S.  C.  C.  xi.  562. 

49.  Aid.  —  In  Pari  Delicto.  Where  a  widow  lived  with  her  son  in 
1863,  and  had  a  mortgage  on  his  farm,  and  gave  it  up  at  his  solicitation 
in  order  that  he  might  claim  exemption  on  the  ground  of  supporting  her, 
agreeing  to  restore  the  mortgage  as  soon  as  the  war  was  over,  the  parties 
were  not  in  pari  delicto,  and  the  mortgage  was  a  valid  lien  on  the  son's 
real  estate.     Harrington  v.  Grant,  Vt.  xiv.  702. 

60.  Ibid.  —  Preference —  Existing  Debt —  GoUusion.  A  mortgage  to 
secure  an  existing  debt  is  good  as  against  other  creditors  of  the  mort- 
gagor where  the  mortgagee  has  no  knowledge  of  an  intended  fraud  in 
the  transaction.     Thorpe  v.  Thorpe,  8.  C.  x.  185;  12  S.  C.  154. 

51.  Gift —  Creditors.  A  mortgage  may  be  sustained  against  every- 
body but  existing  creditors,  although  it  was  intended  merely  as  a  gift. 
Campbell  v.  Tompkins,  N.  J.  x.  537  ;  5  Stew.  170. 

52.  Of  Grain  Elevator  Warehoitse  —  Appurtenances.  Under  a  mort- 
gage of  "  one  frame  grain  elevator  warehouse,  with  all  appurtenances 
thereto  belonging,"  an  engine-house  and  office  building,  with  stationary 
scales  over  fifty  feet  away,  will  not  pass.  Frey  v.  Drahos,  Neb.  iv.  34  ; 
6  Neb.  1. 

53.  Indemnity.  Where  an  indemnity  mortgage  is  conditioned  to  save 
the  mortgagee  harmless  and  to  pay  the  note  on  which  the  mortgagee  is 
surety,  the  protection  of  the  mortgage  extends  to  a  liability  incurred  by 
the  mortgagee  jointly  with  the  mortgagor  for  money  borrowed  to  pay  the 
note.     Nesbit  v.  Worts,  Ohio,  xiii.  152. 

54.  Interest  —  Conflict  between  Note  and  Mortgage.  Parol  evidence 
is  admissible  to  determine  the  rate  of  interest  where  there  is  a  conflict 
between  the  note  and  the  mortgage  securing  it.  Payson  v.  Lamson, 
Mass.  xvi.  300. 

65.  Judgment  —  Insolvency.  The  lien  of  a  judgment  under  the  Act 
of  1878  is  a  statutory  mortgage,  and  not  an  attachment,  and  is  not  dis- 
solved by  proceedings  in  insolvency  on  the  part  of  the  debtor.  Beadsley 
T.  Beecher,  Conn.  xi.  769. 

56.  Manure.  A  mortgagor  cannot  remove  the  manure,  on  default ; 
the  title  tliereto  is  vested  in  the  mortgagee  as  the  owner  of  the  freehold. 
Chase  v.  Wingate,  Maine,  vi.  749 ;  68  Maine,  204. 

67  Ifote  —  Assignment.  A  mortgage  securing  a  negotiable  promissory 
note  partakes  of  its  character  and  passes  with  the  note.  Keane  v.  Case, 
Iowa,  i.  639  ;  42  Iowa,  649.  Updegraft,  v.  Edwards.  Iowa,  iii.  862  ;  45 
Iowa,  613.  Morris  v.  Bacon,  Mass.  iv.  177  ;  128  Mass.  58.  Smith  v. 
Perkins,  U.  S.  C.  C.  iv.  669  ;  8  Biss.  73.      Duncan  v.  Griswold,  Ky.  v. 
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42 ;  13  Bosb,  878.  Catherwood  v.  BarrovBi,  Tnd.  viL  492.  Bealt  v. 
Neddo,  U.  S.  C  C.  ix.  397.  GabheH  v.  Schwartz,  Ind.  x.  20.S ;  69  In<l. 
450.  Rice  v.  ir«&o,  lows,  xi.  222;  57  Iowa,  115.  Butler  v.  Sloeomb, 
La.  yiii.  74.     X«tm  t.  Kirk,  Kan.  xv.  49  ;  28  Kan.  497. 

58.  Note  and  Mortgage.  When  a  note  and  mortgage  are  made  at  the 
game  time  and  in  relation  to  one  subject  tbey  coustitnte  one  contract. 
Afeyer  v.  Gracber.  Kan.  vi.  393 ;  19  Kan.  165. 

59.  Parol  Evidence  to  thow  Tide  in  Partnership.'  Parol  evidence  is 
admissible  to  show  that  a  mortgage  given  to  one  partner  was  taken  by 
him  in  behalf  of  the  firm  for  goods  sold  the  mortgagor.  Hall  v.  Tag, 
Mass.  xii.  17  ;  131  Mass.  192. 

60.  Purchase-Money  Mortgage  —  Land  conveyed — Ettoppeh  One  who 
gives  a  purchase-money  mortgage  that  includes  lands  not  granted  to  him 
is  not  estopped  as  against  the  grantors  and  mortgagees  from  denying  that 
it  covers  those  lands,  if  be  acquire  them  afterwards.  jBrotmv.  PkHlips, 
Mich.  viii.  174  ;  40  Mich.  264. 

6 1 .  Jbid.  —  Riparian  Owner  —  Eviction  —  State.  A  purchase-money 
mortgage  given  upon  laud,  and  tbo  land  in  front  between  high  and  low 
water  marks,  is  not  subject  to  the  defence  of  eviction,  because  the  title 
to  the  land  between  the  water  marks  was  in  the  state,  and  not  in  the  ripa- 
rian owner.     Cooper  v.  Bloodgood,  N.  J.  x.  816  ;  5  Stew.  209. 

62.  Railroad  Mortgage  —  General  Power  in  Board  of  Directon  to  exe- 
cute Bond  and  Mortgage  —  Limitation  of  Power*  of  Board  by  Other  Sec- 
tions of  Charter.  Where  the  general  control  of  a  corporation  was  vested 
in  a  board  of  directors  and  president,  and  the  charter  conferred  power  on 
the  corporation  to  issue  and  sell  bonds  and  to  execute  a  mortgage  secur- 
ing them,  that  by  other  section^  the  company  could  only  do  certain 
acts  with  the  concurrence  of  the  stockholders  does  not  tend  to  prove  tlmt 
the  directors  could  not  exercise  the  said  powers  granted  to  the  corpora- 
tion.    Bbdder  V.  R.  R.  Co.  U.  S.  C.  C.  xii.  197. 

63.  JInd.  —  Accretions.  After-acquired  lands,  which  cannot  be  re- 
garded as  accretions  to  the  road  itself,  will  not  pass  under  a  general  mort- 
gage of  a  railroad,  as  parcel  thereof.  Calhoun  v.  R.  R.  Co.  U.  S.  C.  C. 
viiL  395. 

64.  Ihid.  —  Afier-Acquired  Property  —  Deed  —  Priority — Capacity  to 
take.  A  railroad  mortgage  for  real  property  to  be  acquired  is  not  valid 
as  against  a  deed  therefor,  when  the  property  is  such  that  the  company 
could  not  acquire  it  by  reason  of  its  incapacity  to  take  it  for  its  uses.  R. 
R.  Co.  V.  R.  R.  Co.  Miss.  xii.  500. 

65.  Ibid.  —  Branch  Road  built  afterwards.  A  mortgage  ^ven  by  a 
railroad  company  on  its  franchises  and  roads  to  be  thereafter  built  will 
include  a  branch  road,  not  in  contemplation  at  the  date  of  such  incum- 
brance, subject  to  the  burdens  put  upon  it  by  the  company,  incidental  to 
its  acquisition.     Ooe  v.  R,  R.  Co.  N.  J.  xii.  472  ;  7  Stew.  266. 

66.  Jbid.  —  Equitable  Lien  —  Failure  to  Operate.  The  only  property 
which  the  mortgage  of  a  railroad  company,  which  has  failed  to  construct 
and  operate  its  road,  and  which  has  sold  and  assigned  its  rights  and  prop- 
erty to  a  new  corporation,  binds  is  the  equity  it  hu  in  work  done.  R.  R. 
Co,  V.  Lowen'hal,  III.  viii.  681. 

67.  Ibid.  —  Lien.  A  mortgage  of  the  ndlroad  and  franchises  of  a 
company,  together  with  such  real  and  personal  property  as  may  then  !« 
owned  or  thereafter  aouuired  for  use  in  connection  therewith,  will  create 
a  valid  lien  thereon.     Buck  v.  Seymour,  Conn.  ix.  79 ;  46  Conn.  156. 

68.  Sfid.  —  Property  not  Essential  to  Road.  A  mortgage  by  a  railroad 
company  does  not,  bv  implication,  cover  property  not  essential  to  its  busi- 
ness.    Calhoun  v.  R.  R.  Co.  U.  S.  C.  C.  viii.  895. 

69.  Ibid.  —  Right  of  Way  —  Priority.  Claims  for  right  of  way.  ac- 
quired by  a  railroad  after  it  has  executed  a  mortgage,  are  subject  to  the 
mortgage.     Baylis  v.  R.  R.  Co.  U.  S.  C.  C.  viii.  579. 
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70.  Rifht  of  Wag.  A  right  of  way  secured  in  a  mortgage  of  real  es- 
tate is  Bot  lost,  merely  becanse  the  mortgagor  snbseqdeotly  conveys  the 
equity  of  redemption  to  the  mortgagee  by  an  absolute  deed  containing  no 
allusion  to  the  right  of  way,  and  exempting  the  mortgagor  from  any  lia- 
bility to  pay  (he  mortgage.     Decatur  v.  Walker,  Mass.  xrii.  689. 

71.  Sale  of  Building  by  Mortgagor  —  Notiix — Oontmt.  Knowledge 
of  the  mortgagee  of  a  sale  by  a  mortgagor  of  a  building,  situated  on  the 
mortgaged  premises,  without  the  consent  of  the  mortgi^ee.  will  not  im- 
pair his  title  to  the  property  thus  sold.  lAnteott  v.  Weeks,  Maine, 
xiii.  14. 

72.  To  secure  Susiuess  Debit  —  Devisee  as  Steecesior.  A  mortgage 
given  to  secure  a  debt  arising  out  of  a  business  transaction  and  any  debt 
arising  out  the  business  due  by  the  mortgagor,  "  his  executors,  adminis- 
trators, and  assigns,"  will  cover  a  debt  in  the  business  made  by  liis  widow 
as  well,  where  all  the  mon^gor's  property  was  devised.  lie  Watts ; 
Smith  V.  WaUt,  Ct.  of  Appeal,  xv.  764  ;  48  L.  T.  R.  N.  S.  167. 

73.  Sheriff's  Deed —  To  Lender  to  Purchaser.  A  sheriff's  deed  to 
one  who  lends  the  purchaser  the  money  to  pay  his  bid,  though  the  lender 
enters  into  possession,  is  a  mortgage  as  against  the  purchaser.  Logue's 
Appeal,  Penn.  xvii.  120. 

74.  Not  signed.  ■  A  mortgage  not  signed,  though  duly  witnessed,  ac- 
knowledged, and  delivered,  is  void.  Goodman  v.  Mandatt,  Conn.  v.  522 ; 
44  Conn.  321. 

75.  Stranger  claiming  adversely.  A  stranger  to  an  outstanding  deed 
of  trust,  claiming  adversely  to  it,  cannot  set  it  up  by  way  of  defence. 
Hardurick  v.  Bichards,  Mo.  iv.  702. 

76.  To  secure  Sunday  Note.  A  duly  executed  mortgage  to  secure  a 
promissory  note  drawn  on  Snnday  is  good.  Gwinn  v.  Simes,  Mo.  i. 
554  :  61  Mo.  835.    JMams  v.  Abercrombie,  S.  C.  xiii.  220  ;  15  S.  C.  110. 

77.  Sitrety  —  Collateral  Bond.  A  surety  of  the  mortgagor  will  not  bo 
released  by  the  mere  ^ving  of  a  collaterul  bond.  Ins.  Co.  v.  Wilkinson, 
N.J.  xiv.  246;  8  Stew.  160. 

78.  Tax  Title.  It  is  the  duty  of  the  roortg^or  to  pay  the  taxes,  and 
he  cannot  set  up  a  title  having  its  origin  in  failure  to  perform  this  duty, 
as  against  the  mortgagee.  Dayton  v.  JSiee,  Iowa,  TiiL  47 ;  47  Iowa,  45!9. 
Allison  V.  Armstrong,  Minn.  xii.  661. 

79.  Title  —  Before  Foreclosure.  The  title  to  mortgaged  property  is 
in  the  mortgagor  before  foreclosure  and  sale.  Bartlett  v.  Borden,  Ky.  iiL 
474 :  18  Bush,  45. 

80.  For  Advances  —  Subsequent  Jncumbraneer.     Where  the  mort-  HL  The  Lien. 
g:igee  is  bound  to  make  the  advances  he  takes  priority  of  any  subse- 
quent incumbrancer.     Savings  Institution  v.   Thomas,  Ya.  vL  477 ;  29 
6ratt488. 

81.  Ibid. — Judgment.  A  mortgage  given  to  secure  future  indorse- 
ments recorded  before  a  judgment  is  superior  to  the  latter,  though  the 
indorsements  were  made  after  the  recovery  of  the  judgments.  Ackerman 
v.  Hunsicker,  N.  Y.  xii.  632. 

82.  Bdd.  —  Option  to  advance  —  Notice.  Where  it  is  optional  in  tho 
mortgagee  to  make  the  advances  notice  of  any  sulwequent  incumbrance 
before  an  advance  is  made  will  bind  him.  Savings  Institution  v. 
Thomas,  Va.  vi.  477 ;  29  Gratt.  483. 

83.  Assignment  —  Defences.     The  assignee  of  a  mortgagee,  who  also  * 
held  an  assignment  for  the  rents  from  the  mortgagor  to  be  applied  upon 

the  mortgage  debt  is  not  bound  by  any  defences  between  the  parties  to 
the  mortgage  or  the  tenant  arising  out  of  any  contracts  made  without 
his  knowle^e  or  oonsent.     Biggs  v.  PurseU,  N.  Y.  xiv.  503. 

84.  Attachment,  A  mortgage  taken  subsequent  to  an  attachment  molt 
yield  to  the  lien  of  the  attachment.     Fee  v.  Moore,  Ind.  xii.  559. 

40 
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85.  Ibid.  —  Attachment  withheld.  A  mortgage  left  for  record  after  the 
delivery  of  an  attachment  to  the  sheriff,  under  instructions  not  to  levy 
until  further  instructions,  has  priority  over  such  attachment.  Gray  t. 
PatttM,  Ky.  T.  591 ;  18  Bush,  625. 

86.  Collateral  Security  —  Atsignee.  An  assignee,  whose  assignor  had 
full  collateral  security,  takes  subject  to  the  lien  of  a  subsequent  mort- 
gagee, with  notice.     Saving*  Bank  v.  Barrowt,  N.  J.  vii.  183. 

87.  Jbid,  —  Secret  Arrangement  to  continue  Lien  —  Judgment  Ored- 
itort.  A  mortgage,  the  bond  secured  by  it  having  been  paid,  retained  as 
security  for  future  discounts,  will  lose  its  lien  as  against  judgment  cred- 
itors. Mitchell  V.  Coomb*,  Penn.  xi.  754.  Sarber  y.  Langhor,  Md.  iii. 
738;  45  Md.  477. 

88.  Oimeurrent  Mortgage*  —  EquitaUe  Priority  —  Assignment  — 
Notice.  If  as  between  two  simultaneous  mortgages  an  equitable  prior- 
ity exists  in  favor  of  one,  the  assignee  of  the  other,  without  notice,  will 
take  his  mortgage  discharged  of  the  equity.  Riddle  v.  George,  N.  H.  vi. 
7.57  ;  58  N.  H.  26. 

89.  Contract  for  Land  —  Creditor's  Mortgage.  A  creditor  taking  a 
mortgage  will  be  subordinated  to  the  equity  of  one  holding  under  a  con- 
tract for  the  land.  A  payment  on  taking  the  deed  related  back  to  the 
date  of  the  contract     Toung  v.  Guy,  N.  Y.  xiii.  406 ;  87  N.  Y.  457. 

90.  Conveyance  of  Part  —  Purchate-Money  paid  —  Notice.  A  pur- 
chaser of  a  portion  of  the  land  mortgaged,  with  notice,  takes  it  subject  to 
the  lien  to  the  extent  of  the  purdiase-money  paid  to  the  mortgagor. 
Crenshaw  v.  nackston,  S.  C.  xii.  223  ;  1 4  S.  C.  437. 

91.  Creditor'*  Mortgage  —  Purchase-Money  Mortgage.  A  creditor's 
mortgage  is  superior  to  a  purchase-money  mortgage  given  after  record, 
though  the  contract  of  sale  was  anterior  to  the  former  mortgage.  Toung 
V.  Guy,  N.  Y.  xiii.  406 ;  87  N.  Y.  457.  Fredericks  v.  Corcoran,  Penn. 
xiv.  125;  100  Penn.  St.  413. 

92.  Deficiency  Judgment — Purchaser.  A  deficiency  judgment  is  not 
a  lien  upon  the  premises  sold  under  foreclosure,  unless  purchased  by  the 
mortgage  debtor.     Black  v.  Gerichten,  Cal.  xii.  201 ;  58  Cal.  56. 

93.  Delivery  —  Payment  of  Consideration.  Of  mortgages  the  one  first 
executed  has  the  priority  of  lien.  The  lien  b^ins  with  the  execution 
and  delivery,  and  not  with  the  payment  of  the  money  indemnified  against. 
Krutsinger  v.  Brown,  Iiid.  xiL  395  ;  72  Ind.  466. 

94.  Description  —  Mistake  —  Judgment  Creditor.  Evidence  of  a  mis- 
take in  the  description  of  property  covered  by  a  recorded  mortgage,  so 
as  to  render  it  inapplicable  to  the  premises  intended  to  be  mortgaged,  is 
inadmissible  as  against  a  subsequent  judgment  creditor.  Wentz's  Appeal, 
Penn.  xii.  347. 

95.  Equity  of  Junior  Incumbrancer  —  Notice  —  Constructive  Notice. 
That  at  the  time  of  an  assignment  of  a  mortgage  the  assignee  knows  that 
a  house  is  being  erected  is  not  such  notice  to  the  assignee  of  a  junior  lien 
as  will  render  him  responsible  in  case  he  subsequently  releases  part  of 
the  premises.    McRvain  v.  Ins.  Co.  Penn.  ix.  760. 

96.  "  First  Mortgage."  In  Pennsylvania  a  "  first  mortgHge  "  means 
one  the  lien  of  which  is  prior  to  that  of  all  other  incumbrances.  Green's 
Appeal,  Penn.  xi.  819  ;  97  Penn.  St.  342. 

97.  Homestead —  Wife's  Interest.     The  right  of  the  wife  in  the  honie- 
t                       stead  is  superior  to  that  of  a  mortgagee  of  the  husband  ;  otherwise  if  the 

mortgage  was  given  before  marriage.     Tolman  v.  Leathers,  U.  8.  C.  C. 
X.  133. 

98.  Words  of  Inheritance  omitted  —  Second  Mortgage.  A  mortgage 
without  words  of  inheritance  is  superior  to  the  interest  of  a  second  mort- 
gagee who  takes  with  knowledge  that  the  first  was  intended  to  cover  the 
fee,  and  not  merely  a  life  interest.  Qale  v.  Harris,  N.  J.  vii.  487 ;  S 
Stew.  285. 
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99.  Judgments.  The  sale  of  land  nnder  execaUon  on  a  judgment 
junior  to  a  mortgtige  divests  the  lien  of  a  judgment  older  than  the  mort- 
gage only  upon  the  estate  in  the  land  sold.  Tarver  v.  EUi$on,  Ga.  iL 
502 ;  67  Ga.  54. 

100.  Snd.  —  Action.  Under  a  statute  which  provides  that  a  judgment 
shall  be  a  lien  prior  and  superior  to  any  mortgage,  an  action  pending,  or 
a  right  of  action,  is  not  a  lien  under  the  statute.  There  is  no  lien  until 
judgment.     R.  S.  Co.  v.  Verry,  Iowa,  vi.  301 ;  47  Iowa,  549. 

101.  Rid,  —  Unrecorded  Mortgage.  The  lien  of  a  docketed  judgment 
has  priority  over  that  of  an  unrecorded  mortgage.  Lash  v.  Hardick, 
U.  S.  C.  C.  V.  652  ;  5  Dill.  505.  Wood  v.  Lo£e,  Ala.  ii.  842  ;  62  Ala. 
489. 

102.  Ibid. — Notice.  Notice  of  execution  of  a  prior  unregistered 
mortgage  will  defeat  an  execution  nnder  a  judgment.  Morris  y.  White, 
N.  J.  XT.  443 ;  9  Stew.  324. 

103.  Ibid.  —  Subsequent  Mortgage.  Sale  under  execution  on  a  judg- 
ment will  discharge  the  lien  of  a  suhsequent  mortgage.  Toarver  v.  Elli- 
son, Ga.  iL  502 ;  57  Ga.  54.  Morris  v.  White,  N.  J.  iv.  443 ;  9  Stew. 
324. 

104.  Lcoid  Damages  —  Altachment.  The  lien  attaches  to  the  fund 
si-ising  in  condemnation  proceedings,  as  against  an  attaching  creditor. 
Sawyer  v.  Sanders,  Iowa,  xii.  176 ;  56  Iowa,  422.  IHatt  v.  Brigkt,  N.J. 
ix.  148;  2  Stew.  128. 

105.  New  Promise  —  Junior  Mortgage.  A  junior  mortgage  executed 
before  limitations  had  run  against  a  prior  one  is  inferior  to  the  lien  of 
the  first  revived  by  a  new  promise.  Hemdt  v.  Porterjield,  Iowa,  xiL 
238. 

106.  Notes.  The  holders  of  notes  secured  by  a  mortgage  aro  entitled 
to  no  priority  inter  se.     Dixon  v.  ClayviUe,  Md.  ii.  404 ;  44  Md.  573. 

107.  Ibid.  —  Extension  of  Time — Indorsement.  Where  payment  of 
a  note  secured  by  mortgage  is  extended  by  indorsement,  the  lien  of  the 
mortgas;e  is  not  thereby  extended.  WeUs  v.  Barter,  Cal.  x.  198;  56 
Cal.  342. 

108.  Und. —  Cfrantor's  Act.  The  lien  of  a  deed  of  trust  to  secure  a 
promissory  note  will  not  be  lost  by  any  conduct  of  the  grantor  or  his  as- 
signs.    Dodge  v.  Savings  and  Trust  Co.  D.  C  i.  261 ;  2  McA.  420. 

109.  Rid. — Interest.  Accepting  the  mortgagor's  note  for  interest 
due  on  a  mortgage  does  not  pay  the  debt  nor  discharge  the  lien.  Hutch- 
inson V.  Swartsweller,  N.  J.  ix.  244 ;  4  Stew.  206. 

110.  Notice  —  Attorney.  A  mortgagee,  an  attorney,  having  drawn  an 
existing  mortgage  and  taken  the  acknowledgment  as  magistrate  nine  years 
prior  to  his  own  mortgage,  is  bound  by  notice  of  tho  prior  one.  Goodwin 
V.  Deane,  Conn.  xvii.  581. 

111.  Jbid.  —  Parly  in  Interest.  To  affect  a  mortgagee,  notice  of  a 
prior  unrecorded  mortgage  must  come  directly  from  some  person  having 
an  interest  in  the  property.  Appeal  of  Phillipiburg  Savings  Bank,  Penn. 
xii.  847. 

112.  Rid.  — Possession  —  Purchaser  of  Note  and  Mortgage.  When  a 
party  at  the  time  that  a  note  and  mortgage  are  executed  is  in  actual,  open, 
visible,  notorious,  and  exclusive  possession  of  the  property,  the  purchaser 
of  the  note  and  mortgage  takes  his  mortgage  interest  subject  to  all  the 
equities  of  the  party  in  possession.  School  District  v.  Taylor,  Kan.  vL 
109  ;  19  Kan.  287. 

113.  Outstanding  Satisjied  Mortgage.  An  outstanding  satisfied  mort- 
gage cannot  be  set  up  against  the  mortgagor,  or  those  claiming  nnder 
him  ;  but  in  order  to  get  rid  of  the  effect  of  such  outstanding  title,  it  is 
necessary  to  show  that  the  mortgage  debt  has  been  satisfied  or  in  some 
way  extinguished.     Berry  v.  Derwart,  Md.  xi.  195 ;  65  Md.  66. 


Digitized  byLjOOQlC 


$88  MORTGAGES. 

114.  Prtferred  Stockholder.  TTie  general  ml©  is  that  stoi^oldera  are 
only  to  be  paid  after  lien-holders  ;  where  preferred  stockholders  insist  on 
having  a  priority  of  lien  oyer  mortgage  creditors  of  the  corporation,  a 
specific  lien  beyond  all  doubt  should  be  shown  to  exist  in  their  favor, 
otherwise 'the  claim  will  be  disregarded.  King  v.  R.  R.  Co.  U.  S.  C  C. 
ix.  431. 

115.  Purclutser  on  Foreclomre  —  Execution.  The  purchaser  of  lands 
upon  a  sale  under  a  mortgage  thereon,  recorded  prior  to  the  issuing  of  an 
execution  upon  a  judgment  which  was  a  lien  upon  the  same  lands,  has  a 
superior  title  to  a  purchaser  on  a  subsequent  sale  under  such  execution. 
Stair  V.  Padley,  Mo.  iv.  588  ;  64  Mo.  519. 

116.  Purchase  -  Money  Mortgages  —  Concurrent  Liens  —  Priority. 
Where  two  purchase-money  mortgages  are  recorded  simultaueonsly,  their 
liens  are  concurrent,  and  neither  is  entitled  to  priority  over  the  other. 
Cotterd  v.  Huson,  N.  J.  xii.  487  ;  7  Stew.  Granger  v.  Cfraig,  N.  Y.  xiii. 
212;  85  N.  T.  610. 

117.  Jbid.  —  Usury —  Second  Vendee  —  Bondholders.  What  a  second 
vendee  paid  not  being  made  to  appear,  the  presumption  is  thxt  the  entire 
debt  to  the  first  vendor,  including  usury,  was  deducted  from  the  price 
agreed  upon  at  the  second  sale.  Bondholders,  having  taken  their  lien 
with  notice,  stand  in  the  same  position.  Bank  v.  Cook,  6a.  viL  491 ;  61 
G*.  177.  . 

118.  Railroad  Mortgages  —  Advances  —  Mortgage  Lien.  A  claim  for 
advances,  at  the  request  of  a  railroad  for  its  construction,  will  be  post- 
poned to  the  lien  of  mortage  bondholders,  unless  made  at  their  request. 
Jn  re  KeUey  v.  Receiver,  U.  S.  C.  C.  xi.  603 ;  10  Biss.  151. 

119.  Ibid.  —  Failure  to  Construct  —  Construction  by  Another  Road  — 
Priority.  Where  a  railroad,  undertaking  to  construct  a  road  between 
two  points,  having  graded  half  the  distance,  stopped  for  want  of  funds 
and  issued  bonds  on  its  road,  and  another  company  constructed  its  line 
over  the  same  route  and  issued  bonds  over  its  entire  line,  the  latter  bond- 
holders are  entitled  to  priority.  Smythe  v.  R.  R.  Co.  U.  S.  C  C.  viii. 
709. 

120.  Record  among  Assignments  —  Notice.  The  recording  of  a  mort- 
gage in  the  records  of  assignments  of  mortgages  is  not  constructive  no- 
tice.    Parsons  v.  Lent,  N.  J.  xii.  792 ;  7  Stew.  67. 

121.  Leaving  for  Record — Judgment,  A  mortgage  left  for  record 
has  priority  over  a  judgment  subsequently  recovered,  but  before  the 
mortgage  was  recorded  or  indexed.  Brown's  and  Wood's  Appeal,  Penn. 
ii.  549. 

122.  Redemption — Other  Instalments  due.  A  foreclosure  sale,  an- 
nulled by  redemption,  never  becomes  complete  ;  it  cannot  therefore  aSect 
the  lien  of  the  mortgage  for  other  instalments  of  the  debt.     Standish  v. 

Vosberg,  Minn.  x.  500.     Herher  v.  Christophersen,  Minn.  xvi.  20. 

123.  Reinstatement  of  Senior  Mortgage  for  the  Benefit  of  Junior  Mori- 
gage.  A  mortgage  made  prior  to  a  deed  given  subject  to  the  mortgage, 
which  has  been  paid  by  a  junior  incumbrancer  and  discharged  of  record, 
in  equity  will  be  reinstated  as  against  the  grantee  in  the  deed.  CoM  v. 
Dyer,  Maine,  ix.  176;  69  Maine,  494. 

124.  Release  by  Prior  Mortgagee  —  Equity  of  Junior  Incumhraneer — 
Notice.  A  junior  incumbrancer,  to  protect  himself  against  any  release 
of  the  premises  by  a  prior  mortgagee,  must  give  him  notice  of  his  lien. 
Mellvain  v.  Jns.  Co.  Penn.  ix.  760. 

125.  Representations  of  Mortgagors  —  Mistake.  Though  a  mortgagee 
is  bound  to  examine  the  record,  if,  relying  on  the  representations  of  the 
mortgagor,  a  mistake  of  fact  is  made,  as  between  the  parties,  relief  wilt 
be  granted.     Ins.  Co.  r.  Ins.  Co.  Ky.  xiii.  428 ;  79  Ky.  528. 

126.  Restoring  Lien  —  Firm  Money  used  by  Partner  to  Pay.     Where 
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ft  partner  has  lued  the  firm  money  to  pay  a  mortgage  against  him,  the 
iieu  wilJ  be  restored  at  the  suit  of  the  oreditors  of  the  conoern.  Skivny. 
Macpherton,  Cal.  xii.  773. 

127.  Second  Mortgage  to  Correct,  A  mortgage  given  to  confirm  a 
prior  one,  invalid  by  reason  of  a  misdescription  of  tbe  premises,  relates 
back  to  the  date  of  that,  and  has  priority  over  intermediate  mortgages 
with  actoal  notice.     PeUr$  v.  How,  Iowa,  xvii.  430. 

128.  Seeo»d  Mortgage — Diickarge  of  Firtt  Security.  Taking  a  sec- 
ond security  of  equal  degree  with  the  tirst,  for  the  same  debt,  does  not 
extinguish  the  first  unless  so  accepted.  IftUckiu$on  v.  SwaiitweUtr,  N. 
J.  ix.  244 :  4  Stew.  206. 

129.  Snd.  —  Intervening  Lien.  Where  money  is  borrowed  to  dis- 
charge a  mortgage  and  a  second  one  given  therefor,  the  first  being  can- 
cell^,  the  second  mortgagee  will  not  be  subrc^ated  to  the  former  mort- 
gage in  order  to  overreach  an  intervening  heir  or  estate.  St.  Avit  v. 
A^lade,  Mo.  vL  309 :  67  Mo.  434. 

ISO.  Sheriff's  Sale  —  Attachment.  Of  two  parties  claiming  title  to 
the  same  property,  the  one  by  a  sheriff's  sale  in  due  form  on  au  execu- 
tion issued  after  the  mortgage  deed  under  which  the  other  claims,  but  of 
property  attached  t>efore  the  giving  of  said  mortgage  deed,  the  former 
party  has  the  better  title.  Cleaveland  v.  Bank,  iikaa.  x.  114 ;  129  Mass. 
27. 

131.  Ibid.  —  Notice.  A  purchaser  under  a  judgment  against  a  debtor 
who  had  given  a  prior  mortgage,  which  bad  never  been  registered,  and  of 
which  the  judgment  creditor  had  no  notice,  bat  of  which  such  purchaser 
had  actual  notice,  takes  the  title  free  of  the  lien  of  such  mortgage.  Sharp 
V.  Shea,  N.  J.  ix.  721. 

132.  Substitution  of  Mortgages  — Corrupt  Agreement  to  Record  Junior 
Mortgage.  In  a  substitution  of  mortgages,  ooUusioD  between  the  mort- 
gagor and  a  third  party  by  which  the  latter  is  given  an  unjust  priority  in 
record  will  defeat  such  a  lien  as  against  a  senior  mortgagee  who  renewed 
his  mortgage.  Waldo  v.  Richmond,  Mich.  viiL  806.  See  Campbell  v. 
Trotter,  HI.  xii.  558 ;  100  111.  281. 

133.  Ibid.  —  Intervening  Lien  —  Reinstatement.  Where  a  first  mort- 
gagee accepts  a  new  mortgage  and  cancels  a  prior  one  in  ignorance  of 
an  intervening  lien,  equity  will  restore  his  original  lien.  Initehinton  v. 
Swartsweller,  N.  J.  ix.  244 ;  4  Stew.  206. 

134.  Taxes  —  Sheriff's  Sale.  In  the  city  of  Philadelphia  a  sheriff's 
sale  of  realty  upon  any  junior  incumbrance  will  not  divest  the  lien  of  a 
prior  mortgage  simply  because  there  is  an  unpaid  tax  duly  registered 
prior  to  the  mortgage.  Rhein  Building  Auo.  v.  Lea,  Penn.  xiv.  413 ; 
11  W.  N.  C.  No.  32. 

135.  Tenants  in  Common  —  Liens  paid  by  One  Cotenant  —  Stibrogtk. 
tUm.  When  one  of  two  tenants  in  common  pays  liens  on  a  mortgage  on 
the  common  property  he  becomes  subrogated  to  rights  of  the  lienors. 
Roche  V.  Banlr,  Mass.  ix.  276. 

136.  Ibid. —  Payment  of  Taxes  by  Mortgagee — Subrogation.  If  a 
mortgagee  at  foreclosure  sale  pays  the  taxes  under  a  promise  of  reim- 
barsement  from  an  intending  purchaser  who  fails  to  do  so,  he  will  not  be 
subrogated  to  tbe  rights  of  the  township  and  have  the  amount  paid  by 
him  decreed  a  lien  on  the  lands.  Manning  y.  Ihtthill,  N.  J.  vii.  212  ;  30 
N.  J.  £q.  (3  Stew.) 

137.  Consideration,     Where  the  grantee,  for  a  consideration  from  the  JJ;,,^'*"'"'"'? 
grantor,  assumed  in  tbe  deed  the  grantor's  mortgage,  he  is  liable  to  tb« 
mortgagee  directly.    Bissell  v.  Bugbee,  U.  S.  C.  C.  vii.  550.      Vreeland 
T.  Van  Blaroom,  N.  J.  xiv.  729 :  8  Stew.  580. 

138.  Part  Consideration.  Where  the  mortgage  debt  is  part  of  the  oon- 
sideratioa  money,  tbe  grantee  ia  liable  for  the  debt.    Miller  v.  2'hompson, 
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Mich.  i.  70-2 ;  34  Mich.  10.  TwiteheUy.  Mean,  U.  S.  C.  C.  vi.  40 ;  Ur- 
quhart  ▼.  Brayton,  R.  I.  vi.  601  ;  12  R.  I.  169.  Bank  v.  Goff,  R.  I.  zir. 
570;  13  R.  I.  516.  Dear  v.  Walker,  III.  zv.  10.  WiOard  v.  Wvrdiam, 
Va.  zv.  477 ;  76  Va.  392. 

139.  JHd.  —  Amount  of  Mortgage  Debt  deducted  from  Nominal  Pur- 
ehate-Money.  That  the  amount  of  a  mortgage  has  been  retained  oot  of 
the  nominal  purchase-money  as  recited  in  the  deed  is  not  sufRcieiit  to 
create  a  personal  liability  for  debt.     Davis's  Appeal,  Penn.  viii.  283. 

140.  Ibid.  —  Purchaser  without  Notice.  Where  the  grantee  agreed  by 
parol  to  pay  a  certain  sum  to  the  mortgagee  upon  the  mortgage  debt, 
which  sum  was  allowed  as  part  of  the  price  of  the  land,  a  subsequent 
grantee  for  value  without  notice  will  not  be  bound.  Sanford  v.  Bill, 
Conn.  viii.  491 ;  46  Conn.  42. 

141.  Deed  Subject  to  Mortgage.  Where  land  is  conveyed  subject  to 
a  mortgage,  the  grantee  does  not  undertake  or  become  bound,  by  the 
mere  acceptance  of  the  deed,  to  pay  the  mortgage.  FisJce  v.  Tolman, 
Mass.  v.  501  ;  124  Mass.  254.  Moore's  AppecU;  Moore's  Estate,  Penn. 
vii.  738;  88  Penn.  St.  450.  Thomas  v.  Wiltbank,  Penn.  viii.  442. 
Walker  v.  Goldsmith,  Oreg.  ix.  151  ;  7  Oreg.  161. 

142.  Deficiency —  Intention.  The  grantee's  assumption  of  the  debt 
will  not  make  him  liable  for  a  deBciency  unless  he  has  so  agreed,  though 
it  was  inserted  iu  the  deed  without  notice  to  him.  Parker  v.  Jenks,  N. 
Y.  zvi.  403. 

143.  Equity  of  Redemption  —  Liability.  A  deed  of  an  equity  of  re- 
demption with  a  clause  assuming  the  mortgage  debt  will  not  render  the 
purchaser  personally  liable  to  the  mortgagee  unless  the  promise  was  in- 
tended for  his  benefit.     Meeeh  v.  Ensign,  Conn.  xv.  328  ;  49  Conn  191. 

144.  Grantees  assuming  Mortgage  Debt  —  Last  Purchaser.  Where 
several  grantees  have  assumed  the  debt,  if  there  is  nothing  due  from  the 
last  purchaser  to  his  grantor  he  is  not  liable  for  the  debt.  Osborne  v. 
OabeU,  Va.  zvi.  189.     See  Dean  v.  Walker,  111.  zvi.  589. 

145.  Grantee  —  Eviction.  Eviction  under  a  paramount  title  wilt  re- 
lease the  grantee's  assumption  of  the  debt.  Dunning  v.  Leavitt,  N.  T. 
zii.  505 ;  85  N.  Y.  30. 

146.  Ibid.  —  Extension  —  Release  of  Mortgagor.  An  extension  of  the 
time  of  payment  given  by  the  mortgagee  to  a  grantee  who  has  assumed 
the  debt,  without  the  consent  of  the  mortgagor,  discharges  him.  Gemge 
V.  Andrews,  Md.  xvi.  333. 

147.  Interest.  An  assumption  of  the  mor^ge  includes  the  interest 
also.     Muhlig  v.  Fiske,  Mass.  xii.  17 ;  131  Mass.  110. 

148.  Mortgage  assumed  by  Subsequent  Grantee  —  Damage  for  Misrep- 
resentation. Where  A.  sold  a  farm  to  6.,  misstating  the  number  o^  acres, 
taking  a  mortgage  for  part  of  the  consideration,  and  B.  sold,  making  a 
similar  misstatement,  to  C,  who  assumed  payment  of  the  mortgage,  C. 
could  not  deduct  his  damages  from  the  mortgage  for  want  of  privity. 
Davis  V.  Clark,  N.  J.  zii.  181 ;  6  Stew.  579. 

149.  Mortgage  assigned  to  Mortgagor —  His  Assignees.  When  the  bond 
and  mortgage  are  assigned  to  the  mortgagor,  the  debt  assumed  by  the 
grantor  is  eztinguished,  and  his  assignee  cannot  recover  from  the  grantee. 
Fairchild  v.  Lynch,  N.  Y.  iz.  284.  See  Dickerson  v.  Williams,  Mass.  z. 
664;  129  Mass.  182. 

150.  Mortgagee  refusing  to  Convey.  Where  the  grantee  refused  to 
make  a  deed  on  the  sale  subject  to  the  mortgage,  which  was  assumed  by 
the  purchaser,  he  cannot  recover  on  the  promise.  Muhlig  v.  Fiske,  Mass. 
zii.  17;  131  Mass.  110. 

151.  Novation  —  Discharging  Mortgage.  A  mortgage  is  not  di»- 
chai^ed  by  the  acceptance  of  the  debtor  of  the  mortgagor  as  the  obligor 
of  the  debt  secured  by  the  mortgage.    Foster  v.  Paine,  Iowa,  zviL  744. 
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163.  Rteital  of  Mortgage  Debt — Atsumption.  If  a  grantee  takes  a 
deed  coDtaining  a  recital  that  the  land  is  subject  to  a  mortgage  which  the 
grantee  assumes,  or  agrees  to  pay,  the  law  implies  a  promise  to  pay  it. 
Heim  v.  Vogel,  Mo.  viil.  433 ;  69  Mo.  529. 

Ids.  Subrogation.  As  between  the  grantor  and  grantee,  the  latter  u 
the  principal  debtor;  the  creditor,  being  entitled  to  the  benefit  of  all 
collateral  securities  held  by  bis  debtor,  may  resort,  by  way  of  equitable 
subrogation,  to  the  covenant  of  the  grantee  with  the  grantor  to  pay  the 
mortgage.      Willard  v.  Wonham,  Va.  xv.  477 ;  76  Va.  392. 

1 54.  Control  of  Premise*  after  Default  —  Lieente  —  Notice.  The  v.  Uortgtgee 
mortgagee,  by  reason  of  default,  having  l>ecome  entitled  to  possession,  in  PosMsauon. 
and  having  knowledge  that  defendant  was  building  a  railroad  on  the  land 

under  a  parol  lease  or  unrecorded  deed  prior  to  the  default,  must  notify 
defendant  of  his  right  to  possession,  otherwise  the  license  of  the  owner 
is  the  license  of  the  mortgagee.  Ma^erson  v.  R.  R.  Co.  Mo.  xi.  640  ;  72 
Mo.  342. 

155.  Common  Law  Form — Statttte.  A  mortgage  in  usnal  common 
law  form,  executed  before  the  statute  which  deprived  mortgagees  of  the 
right  of  possession,  gave  the  mortgagee  the  right  to  go  into  possession  of 
the  lends  on  default  and  hold  them  until  redeemed.  Hoffman  v.  Har- 
rington, Mich.  ii.  181 ;  33  Mich.  392. 

156.  Presumption  of  Poteestion.  There  is  no  presumption  of  law  that 
the  possession  of  mortgaged  real  property  is  with  the  mortgagee.  Bimie 
V.  Mann,  Ark.  vi.  742. 

157.  Taking  Postetsion.  The  mortgagee,  after  condition  broken, 
may,  without  notice,  take  possession,  if  he  can  do  so  peaceably  and  unre- 
sUted.     FuUer  v.  Eddy,  Vt.  iv.  437 ;  49  Vt.  11. 

158.  Ibid.  —  "  Entry  under  Process  of  Law  "  —  Voluntary  Surrender 
and  Entry.  A  voluntary  surrender  of  premises  by  the  mortgagor,  and 
an  entry  by  the  mortgagee,  after  a  decree  of  foreclosure,  is  not  au 
entry  "  under  process  of  law."  Riddle  v.  George,  N.  H.  vL  757 ;  58  N. 
IL25. 

159.  Rents.  The  rents  of  mortgaged  premises  can  be  claimed  by  the 
mortgagee  only  by  virtue  of  his  contract  with  the  mortgagor.  Wooley  v. 
ffolt,  Ky.  viii.  171 ;  14  Bush,  788.  See  Renard  v.  Brotcn,  Neb.  vi. 
560. 

160.  Ibid.  — Accounting.  A  mortgagee  in  possession,  in  the  absence 
of  actual  fraud  or  negligence,  will  not  be  charged  for  more  than  his 
actual  receipts  of  the  rents  and  profits.  Murdoch  v.  dark,  Cal.  xiii.  588 ; 
59  Cal.  683.  Moskier  v.  Norton,  N.  Y.  xii.  651 ;  100  N.  Y.  63.  See 
Chapman  v.  Porter,  N.  Y.  iv.  176 ;  69  N.  Y.  276.  Per  contra,  Bamett 
V.  Nelson,  Iowa,  x.  492  ;  54  Iowa,  41. 

161.  Ibid. —  Purchase  by  Senior  Mortgagee.  A  senior  mortgagee  as 
purchaser  acquires  the  legal  title  to  the  premises,  and  ia  not  liable  to  ac- 
count to  a  junior  mortgagee  for  the  rents  and  profits,  unless  it  is  made  to 
appear  to  the  court  that  the  security  is  insufficient  and  a  receiver  has  been 
appointed.     Renard  v.  Brown,  Neb.  vi.  560. 

162.  Ibid.  —  Junior  Mortgagee.  A  mortgagee  in  possession  under  a 
purchase  at  bis  own  sale,  by  virtue  of  a  power  in  the  mortgage,  cannot  bo 
made  to  account  to  a  junior  mortgagee  for  rents  and  profits ;  but  until 
the  time  for  redemption  by  a  junior  mortgagee  has  expired,  they  must  bo 
applied  to  the  extingnishmeot  of  the  debt.  Downs  v.  Hopkins,  Ala.  xiu 
743 ;  65  Ala.  508. 

168.  Ibid.  —  Redemption  —  Assignee.  Where  the  mortgagor  or 
grantee  has  possession,  pending  the  right  to  redeem,  he  is  accountable  to 
the  purchaser  only  in  case  he  fails  to  redeem.  But  his  assignee  of  the 
rents  and  profits  is  not  liable  to  the  purchaser.  Ridgway  v.  Bank,  Ind. 
xiL465;  78  Ind.  55. 
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164.  Repairs — Ineoma.  A  mortgagee  in  poasesalon  miut  apply  the 
incon^e  to  making  aiiy  necessary  repairs  to  protect  tbe  property.  BartuU 
V.  NeUon,  Iowa,  x.  492  ;  54  Iowa,  41. 

165.  Tax  Sode  —  Invalid  Deed — Beoooery.  When  mortgaged  prop- 
erty is  sold  for  noD-paymeut  of  city  taxes,  the  mortgagee,  in  or  out  of 
possession,  may  become  the  purchaser ;  and  if  the  deed  given  by  the  ocA- 
lector  is  invalid  may  recover  tbe  purchase-money  from  the  city.  Bank 
V.  Boston,  Mass.  xii.  114;  131  Mass.  277. 

166.  Trespass.  The  mortgagee  in  possession  or  his  assignee  has  suf- 
ficient title  to  maintain  trespass  against  the  mortgagor,  there  having  been 
no  redemption  of  the  mortgage.     Linscott  \.  Weeks.  Maine,  xiiL  14> 

167.  Ibid.  —  Harvesting  Crops.  An  action  will  not  lie  by  a  mort- 
gagor against  his  mortgagee  for  entering  and  harvesting  the  crops  unless 
the  mortgagor  is  occupying,  under  an  agreement,  as  a  tenant  of  the  mort- 
gagee.    Gilman  v.    Wells,  Maine,  iv.  9  ;  66  Maine,  273. 

TI.  Foreclos-  1 68.  Denned.    A  suit  to  foreclose  is  not  a  suit  for  the  determination 

of  any  right  or  claim  to,  or  interest  in,  real  property,  but  is  only  a  suit 
upon  a  sealed  instrument  for  the  collection  of  a  debt  charged  upon  spe- 
cific property.     Eubankt  v.  Leveridge,  U.  S.  C.  C.  iv.  349  ;  4  Saw.  274. 

169.  Abandonment — Payment.  A  mortgagee,  whose  mortgage  covern 
the  whole  of  the  land,  may,  on  its  total  abandonment  by  the  debtor, 
subject  the  whole  of  the  land  to  the  payment  of  his  debt.  Lear  v.  Tot- 
ten,  Ky.  vi.  267  ;  14  Bush,  151. 

170.  Sede  hy  Admuiistrator.  An  administrator  nwy  sell  the  land  nn- 
der  an  order  of  the  ordinary,  and  the  mortgagee  must  lodi  to  the  pro- 
ceeds for  his  payment.  Newson,  Adm'r,  v.  Carlton,  Admr,  Gs.  iv.  232 ; 
59  Ga.516. 

171.  Assignee  of  Judgmeni.  Where  a  judgment  creditor  was  made  a 
party  defendant,  and  a  sale  was  made  pursuant  to  a  decree  of  foreclosure, 
an  assignee  of  the  judgment  creditor  giving  no  notice  of  the  assignment, 
actual  or  constructive,  cannot,  as  against  tlie  purchaser,  have  the  lien  of 
the  judgment  declared  paramount  to  the  tiile  of  the  purchaser.  White 
V.  Birtlett,  Neb.  xvi.  116. 

1 72.  Stipulation  for  Attorneys  Fees  on  Foreclosure.  Stipulations  iu 
mortgages  for  gross  allowances  for  attorney's  fees,  other  than  sncli  as  the 
statute  specifies,  are  inconsistent  with  public   policy,  and   not  binding. 

Vosburgh  v.  Lag,  Midi.  xi.  574;  45  Mich.  455. 

1 73.  ^d.  —  Vahte  of  Services.  Where  a  mortgage  provides  for  the 
payment  of  a  reasonable  attorney's  fee  upon  foreclosure,  not  less  than  an 
amount  stated,  where  there  is  no  proof  of  value  the  minimum  sum,  only, 
should  be  allowed.     Haialey  v.  Howell,  Iowa,  xv.  496. 

174.  Bankruptcy  Proceedings  —  Continruinoe.  A  foreclosure  suit  will 
not  be  continued  to  await  a  discharge  in  bankruptcy,  when  the  suit  had 
been  commenced  before  the  adjudication  in  bankruptcy.  Toltr  t.  Past- 
more,  Ga.  viii.  201 ;  62  Ga.  263. 

176.  Ibid.  —  Injunction.  Where  proceedings  to  foreclose  were  com- 
menced after  the  adjudication  in  bankruptcy  of  the  mortgagor,  without 
leave  of  the  bankruptcy  court,  an  injunction  will  issue  to  restrain  them, 
the  interests  of  creditors  requiring  it.  Farquhar  v.  Int.  Co.  U.  S.  C.  C. 
vi.  676. 

176.  Taking  Collateral  Bond.  Giving  a  bond  as  collateral  securiiy 
does  not,  per  se,  operate  as  a  susp^ision  of  the  right  to  prosecute  sncii 
bond  and  mortgage.  Ins.  Co.  v.  Wilkinson,  N.  J.  xiv.  245;  8  Stew. 
160. 

177.  Contemporaneous  Mortgages  —  Parties  —  Mitjoinder  of  Mortga- 
gees. Where  two  mortgages  are  given  of  the  »ame  estate  at  the  same 
time  to  two  persons  severally,  to  secure  obligations,  the  mortgagees  are 
tenants  in  common.     Either  may  enforce  his  mortgage  by  separate  suit, 
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and  both  may  join  in  one  sak  under  Qtau  State,  c.  140.     Oochrmt  r. 
GoodeU,  Maas.  ui.  751. 

178.  Combination  of  Mortgage  Creditors  to  hty — Other  Oreditort. 
Creditors  of  a  mortgagor  may  fairly  combine  to  parcliase  tlie  property  of 
their  debtor  at  a  sale  under  decree  of  foreclosure.  KrophoUer  v.  R.  S. 
Oo.  U.  S.  C.  C.  ix.  807. 

179.  Oropt.  A.  purchaser  at  the  foreclosure  sale  takes  the  growing 
crops.  Ltdyard  v.  PkiUipi,  Mich.  ziii.  595 ;  47  Mich.  305.  Anderson 
T.  Strauss,  111.  zii.  173. 

180.  J)eU  —  Limitation.  A  mortgage  is  of  no  effect  if  the  debt  which 
it  secures  is  barred.  Emory  v.  Keigham,  III.  vi.  680 ;  88  111.  582.  Blaek- 
wU  V.  Bamet,  Tex.  ix.  220;  52  Tex.  326. 

181.  Ibid. —  Usury — Bonus.  In  ascertaining  the  tme  amount  da* 
on  the  mortgage,  all  excessive  interest  exacted  or  paid  in  the  shnpe  of 
bonn«  or  otherwise  should  be  excluded.  Birmingham  t.  Homestead  Asso. 
Md.  iii.  686 ;  45  Md.  541.  Real  Bttate  Trust  Co.  v.  Keich,  N.  Y.  iv. 
175  }  69  N.  Y.  248.     Chureh  v.  Maioy,  N.  Y.  iv.  259 ;  70  N.  Y.  68. 

182.  Bebt  to  Mature —  Defatdt  upon  Instalment.  Parties  to  a  mm^ 
gage  may  agree  that  upon  failure  to  pay  any  instalment  the  whole  amount 
shall  become  doe.      Ciusidy  t.  Caton,  Iowa,  yii.  835. 

183.  Ibid.  —  Notes.  Where  a  mortgage  is  given  to  secure  several 
notes  falling  due  at  different  times,  the  proceeds  of  sale  are  to  be  applied 
to  the  payment  of  the  notes  in  the  order  of  their  maturity ;  but  where, 
by  the  terms  of  the  instrnments,  any  default  in  payment  of  interest  ren- 
ders the  whole  mortgage  debt  doe  at  onoe,  the  several  holders  are  entitled 
to  have  the  proceeds  of  the  sale  applied  pro  rata  to  the  payment  of  their 
notes.     Pierce  v.  Shaw,  Wis.  xL  719;  61  Wis.  316. 

184.  Jbid.  —  Be/ault  of  Interest.  A  stipulation  in  a  mortgage  that  the 
debt  shall  mature  upon  a  default  in  the  interest  is  valid.  McKissiek  v. 
Camwn,  Cal.  ix.  109. 

185.  Bnd.  —  Tender.  A  tender,  with  costs,  before  sale  of  the  amount 
of  an  interest  note,  on  failure  to  pay  which  the  debt  matures,  saves  the 
forfeiture.     Whelan  v.  ReiOy,  Mo.  iL  129 ;  61  Mo.  565. 

186.  Ibid.  —  Usury.  Usury  will  not  operate  to  defeat  the  stipulaUon 
iat  the  maturity  of  the  debt  upon  a  default  in  the  interest  Mahn  v. 
Hussey,  N.  J.  v.  370. 

187.  Decree  —  Exact  Relief.  A  decree  directin-^  the  sale  of  any  greatw 
or  leu  estate  or  interest  than  that  described  in  the  complaint  and  mort> 
gage  is  erroneous.     Schwartz  v.  Palm,  CaL  xvii  520. 

188.  Btld.  —  Juitior  Liens.  Where  junior  mortgagees  are  made  par< 
ties  defendant  in  a  suit  to  foreclose  a  senior  mortgage,  the  decree  need 
not  provide  for  the  payment  of  the  junior  liens.  Johnson  t.  Bambleton, 
Md.  ix.  872 ;  61  Md.  378. 

189.  Ibid. — Time  for  Redemption  not  fixed — Objection.  After  decree 
creditors  cannot  object  to  it  on  the  ground  that  the  statutory  redemption 
was  not  provided  for,  unless  they  offer  to  redeem.  Hards  v.  hts.  Co. 
U.  S.  C.  C.  vi.  420. 

190.  IbidL —  Unconditional  Sale.  Upon  foreclosure  a  decree  for  an 
unconditional  sale  is  never  made ;  there  is  given  a  decree  of  sale  to  be 
made,  usually  in  three  months,  unless  the  mortgage  debt  is  paid.  Jfim- 
nck  V.  Scanlin,  N.  C.  xv.  665;  87  N.  C.  119. 

191.  Deed  for  Support —  Breach  of  Bond.  For  breach  of  liond  to  a 
father  upon  a  conveyance  for  support  a  strict  foreclosure  will  be  granted. 
Bresnahan  t.  Bresnahan,  Wis.  viii.  224 ;  45  Wis.  885. 

192.  Default  —  Instalments  —  Payment  to  Agent.  An  overdue  instaU 
ment  received  by  an  agent  without  authority,  on  a  mortgage  which 
natnred  upon  a  default  in  the  payment  of  the  instalments,  will  not  restore 
the  contract.     Slant  v.  Bean,  Iowa,  viL  237 ;  47  Iowa,  60. 
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198.  Ibid.  —  Jnterest.  A'  mortgage  may  be  foreclosed  for  interest  over- 
due ou  the  mortgage  note  where  the  principal  of  the  note  is  not  yet  due. 
Butler  T.  Blackburn,  Conn.  vi.  615;  45  Conn.  159. 

194.  Jbid.  —  Taxes  —  Covenant  to  pay  Taxes  —  Breach.  Where 
there  is  a  covenant  in  the  mortgage  to  keep  the  taxes  pai<l  as  they  fall 
dne,  a  failure  to  pay  as  provided  is  a  default  which  will  justify  proceeding 
under  the  mortgage.    '  Building  Asso.  v.  Kratz,  Md.  zL  570. 

195.  Equitable  Mortgagee  —  Winding  up  Company.  On  the  winding 
up  of  a  company  au  equitable  mortgagee  will  have  leave  to  proceed  with 
his  foreclosure.  JJogd  v.  /Joyd  Sf  Co.  Limited,  Ct.  of  Appeal,  iv.  494 ; 
37  L.  T.  R.  83. 

196.  Grantee  as  Principal — Alteration  of  Mortgage.  A  mortgagee 
may,  by  his  dealings  with  the  purchaser  and  Uie  mortgagor,  recognize  tho 
purchaser  as  the  principal,  and  the  mor^agor  as  security  only.  But  a 
material  alteration  of  the  mortgage  contract  will  discharge  the  mortgagor. 
George  V.  Andrews,  Md.  xvi.  833. 

197.  General  Assignment.  A  general  assignment  will  not  prevent 
foreclosure ;  the  assignee  takes  the  property  as  the  assignor  left  it 
Dwyer  v.  Garlough,  Ohio,  v.  218;  81  Ohio  St.  157. 

198.  Appearance  of  Guardian  ad  Litem  —  Infant  not  Served.  A  gen- 
eral appearance  by  a -guardian  cul  litem,  when  the  infant  has  not  been 
previously  served,  will  not  confer  jurisdiction  of  the  infant.  IngersoU  v. 
Mangam,  N.  Y.  xi.  617 ;  84  N.  Y.  622. 

1 99.  Highway  —  Debt  not  Satisfied.  A  mortgagee  of  a  farm  is  not 
entitled  to  a  decree  against  a  town  of  its  interest  in  a  highway  laid  out 
after  the  execution  of  the  mortgage,  and  damages  paid  to  the  mortgagor, 
but  no  notice  given  to  tho  mortgagee,  the  property  being  worth  less  uau 
the  debt.     Slicer  v.  Hyde  Park,  Vt.  xvii.  28. 

200.  Infant  —  Jurisdiction  —  Service.  To  bring  an  infant  defendant 
within  the  jurisdiction  he  must  be  served  personally  within  the  state ; 
and  there  must  also  be  a  service  upon  his  father,  mother,  or  guardian,  if 
within  the  state,  or  in  their  absence  upon  those  in  whose  charge  or  con- 
trol he  is  found.     IngersoU  v,  Mangam,  N.  Y.  xi.  617 ;  84  N.  Y.  622. 

201.  Ibid. —  Defence.  Tho  infant  is  bound  by  the  judgment  rendered 
on  the  action  and  sale  to  the  same  extent  as  an  adult  would  be,  and  any 
defence  or  claim  he  had  should  have  been  made  in  that  action.  Si&tr- 
hom  V.  Pendleton,  N.  Y.  xi,  512. 

202.  Injunction  —  Motive  of  Assignee  in  Foreclosing.  Where  the  debt 
is  due,  the  motives  of  an  assignee  in  buying  and  foreclosing  and  his  re- 
fusal to  assign  to  a  third  party  upon  tender  made  are  not  grounds  for 
staying  the  foreclosure  suit.  Davis  v.  Flagg,  N.  J.  xiv.  562  ;  8  Stew. 
491. 

203.  Ibid.  —  Complicated  Accounts.  As  between  the  parties  the  mort- 
gagee will  be  enjoined  from  selling  in  case  of  complicated  accounts  until 
the  exact  balance  is  ascertained.  Davis  v.  Bechstein,  N.  Y.  iiL  692 ;  69 
N.  Y.  440. 

204.  Sale  on  Instalment  —  When  it  does  not  exhaust  lAen  on  Land. 
That  a  sale  for  an  instalment  exhausted  the  lien  of  the  mortgage  on  the 
tract  sold  does  not  apply  to  an  invalid  sale,  nor  a  void  sale,  nor  to  an  in- 
complete  sale.     Standish  v.  Vosberg,  Minn.  x.  500 ;  27  Minn.  175. 

205.  Ibid.  —  Power  of  Sale  Executed.  Under  a  power  of  sale  in  a 
mortgage,  payable  in  instalments,  there  can  be  but  one  sale  of  a  single 
tract  of  land.     Fouler  v.  Johnson,  Miim.  ix.  445 ;  26  Minn.  338. 

206.  Ibid.  —  Application  of  Balance.  Where  there  is  a  sale,  under  a 
power  of  sale  in  a  mortgage  payable  in  instalments,  for  the  purpose  of 
paying  one  of  the  instalments  due,  the  proceeds  of  the  sale,  after  pay- 
ment of  the  instalment  due,  with  costs  and  charges,  may  be  applied  to 
the  mortgage  debt  not  yet  by  its  terms  due  and  payable.     IbieU 
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207.  Interest  of  Prior  Mortgagee.  The  intereet  of  the  prior  mort- 
gHgee,  not  having  been  merged,  is  a  basis  for  a  decree  in  foreclosure  pro- 
ceedings.     Tower  v.  2>>Vtne,*Mich.  vi.  434;  37  Mich.  443. 

208.  Irregular  Foreclosure  Purchater.  The  purchaser  at  au  irregular 
foreclosure  obtains  by  subrogation  all  the  rights  of  the  real  owner  of  the 
mortgage,  without  any  formal  assigumeut.  Boffnum  v.  Harrington,  Mich. 
iL  181 ;  33  Mich.  392. 

209.  Judgment  Roll  —  Vacating  Decree  —  Hearing.  An  enrolment 
will  be  vacated  and  a  decree  opened  after  sale  under  it  under  circum- 
stances where  it  has  been  made  unjustly  against  a  right  or  interest  that 
has  not  been  heard  or  protected,  and  this  has  I>een  done  without  Inches  or 
fault  in  the  party  who  applies.  Failure  to  record  deeds  of  conveyance  is 
not  such  laches.      Cawleg  v.  Leonard,  N.  J.  iv.  519  ;   1  Stew.  467. 

210.  By  Junior  Mortgagees — Parties.  Junior  mortgagees  may  fore- 
close without  making  the  senior  lienors  parties.  Young  v.  E.  R.  Co.  U. 
S.  C.  C.  8  Am.  L.  T.  B.  91. 

211.  Lien  —  Evidence.  A  lien  must  be  shown  affirmatively  to  sup- 
port a  foreclosure.     Handel  v.  Elliott,  Tex.  zvii.  698. 

212.  Ibid.  — Judgment —  Merger.  The  lien  is  not  merged  in  that  of 
the  judgment  upon  foreclosure.  TtUtle  v.  Dewey,  Iowa,  ii.  699  ;  44  Iowa, 
306.      Washington  Co.  v.  Slaughter,  Iowa,  x.  493 ;  54  Iowa,  265. 

213.  Statute  of  Limitations.  Foreclosure  proceedings  are  tn  rem,  and 
absence  from  the  state  of  the  mortgagor  does  not  prevent  the  statute  of 
limitations  from  running.  EuboTiks  v.  Leveridge,  U.  S.  C.  G.  iv.  349 ;  4 
Saw.  274. 

214.  Mortgagee's  Name — Idem  Sonans.  That  the  mortgagee's  name 
was  spelled  in  the  notice  of  sale  of  foreclosure  *'  Dixon  "  instead  of 
**  Dickson  "  is  not  fatal  to  the  proceedings.  Reading  v.  Waterman,  Mich, 
xi.  776. 

215.  Mortgagee  —  As  Purchaser.  After  the  sale  iit  which  the  mort- 
gagee has  become  the  purchaser  his  rights  are  those  only  of  a  purchaser. 
Tuttle  V.  Dewey,  Iowa,  ii.  699  ;  44  Iowa,  306.  Whitehead  v.  Hellen,  N.  C. 
iii.  633 ;  78  N.  C.  196.  Ledyard  v.  Phillips,  Mich.  xiii.  595 ;  47  Mich. 
595. 

216.  Notice  of  Sale  —  Description.  It  is  a  sufficient  description  in 
the  notice  of  sale  that  the  premises  are  described  as  being  in  the  town' 
before  division,  though  they  are  in  the  new  division  of  another  name. 
Ooleord  v.  Bettinson,  Mass.  xiii.  336;  131  Mass.  133. 

217.  Ibid.  —  Division  of  Town.  The  notice  of  sale  as  to  the  place  of 
sale  is  sufficient  when  the  premises  themselves  were  the  place  of  sale, 
though  the  town  had  been  divided,  and  the  premises  were  in  the  new 
division  of  another  name.     Ibid. 

218.  Questions  of  Paramount  Title.  The-  object  of  the  action  is  to 
bar  the  mortgagor  and  those  claiming  under  him  subject  to  the  mortgage; 
in  such  action  the  plaintiff  will  not  be  compelled  to  litigate  questions  of 
paramount  title.  Ins.  Co.  v.  Morrison,  Wis.  xv.  479 ;  66  Wis.  138.  Per 
contra,  Bradley  v.  Parkhurst,  Kan.  vii.  496 ;  20  Kan.  462. 

219.  In  Parcels  or  in  Mass  —  Died  of  Trust.  Though  the  deed  of 
tru)>t  authorized  the  trustee  to  sell  the  premises  "  entire,  without  division 
or  in  parcels  as  he  may  think  best,"  it  was  his  duty  to  offer  the  property, 
first,  in  parcels.     Cassidy  t.  Cook,  111.  xii.  427 ;  99  III.  385. 

220.  Ibid.  —  Priority  as  to  Sale.  The  equitable  rule  requiring  the 
application  in  foreclosure  cases  of  the  sale  of  the  mortgage  premises  in 
the  inverse  order  of  their  alienation  m:iy  be  invoked  in  favor  of  a  pur- 
chaser from  the  mortgagor  of  one  parcel  of  land,  as  against  one  who  is 
the  purchaser  of  the  mortgagor's  interest  in  or  pertaining  to  another  par- 
cel.    Rirker  v.  Greenbaum.  U.  S.  C.  C.  xiv.  802. 

221.  Ibid.  —  Belease.    Where  the  parties  have  joined  in  obtaining  th« 
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reieaae  of  a  parcel,  and  the  remaioder  of  the  premises  is,  in  &ct,  in  dis- 
tinct parcels,  the  sale  is  void  if  not  made  in  parcels.  Dunn  v.  F\$h,  Mich, 
xii.  595  ;  46  Mich.  312. 

222.  Ibid.  —  Salt  of  Renutind*r.  Tlie  release  of  a  portion  of  land 
from  the  lien  does  not  defeat  the  right  to  sell  the  remainder  under  a 
power  ol  sale.    Rid, 

223.  Part  of  Lands.  A  sale  on  execution  of  part  only  of  the  lands 
included  in  one  mortgage  passes  no  title.  Cochran  v.  Goodell,  Mass.  xii. 
751. 

224.  PartiM  —  Mortgagor  cmwegiug  —  No  Befieieney  —  Hit  PtntmnL 
MepretefUativM,    Where  a  mortgagor  coDveys  all  his  interest  in  the  mort- 

Saged  premises  to  a  third  pwson,  and  afterwards  dies  before  foreclosure, 
is  personal  representative  is  not  a  necessary  party  to  the  action  if  uo 
]ud|pnent  for  deficiency  be  demanded.  Savings  atid  Loan  Society  t. 
HerbeH,  Cal.  vii.  458 ;  53  CaL  375. 

225.  Ibid.  —  Mortgagor  having  patted  Title.  When  a  mortgagor  has 
parted  with  his  entire  right  and  title  in  an  equity  of  redemption,  in  a 
proceeding  merely  to  foreclose  Kuch  equity,  and  not  seeking  a  personal 
judgment  against  him,  he  is  neither  a  necessary  nor  a  proper  party. 
Minor  v.  Wood,  Vu  xiL  669. 

226.  Jbid,  —  Neoettary  Partiet.  All  the  mortgagees  and  judgment 
creditors  as  well  as  the  mortgagor  should  be  made  parties,  in  order  to  a 
full  adjustment  of  the  rights  of  each.  Hinton  v.  Adrian,  N.  C.  xiv.  696; 
86  N.  C.  61. 

227.  Ibid.  —  Neto  Partiet  —  Statute  of  Limitationt  —  Supplemental 
Complaint.  Persons  in  whose  favor  the  statute  of  limitations  has  run  can- 
not be  made  parties  to  an  action  of  foreclosure  by  supplemental  complaint, 
so  as  to  deprive  them  of  the  benefit  of  the  statute.  J^ert  v.  Cook,  CaL 
xii.  586  ;  58  Cal.  147. 

228.  Ibid.  —  Surety.  Where  a  surety  on  ^e  bond  secured  by  the 
mortgage  is  made  a  party  defendant  aiid  dies  pendente  lite,  the  action 
may  proceed  without  making  his  representative  a  party.  Danielt  v. 
Motet,  S.  C.  X.  95. 

229.  Ibid.  —  Third  Perton  claiming  Title.  A  third  person  claiming 
a  superior  title  to  the  mortgagor  and  mortgagee  cannot  be  admitted  to 
defend  the  suit.     Dorr  v.  Leach,  N.  H.  vi.  723. 

230.  Power  of  Sale  —  Executing  Power  —  Pretcribed  Termt  —  Stat- 
ute. A  sale  under  the  power  in  a  deed  to  a  debt  must  be  made  in  strict 
oonformity  to  the  directions  therein  prescribed,  or  to  such  as  may  be 
prescribed  by  statute,  or  the  sale  will  be  absolutely  void.  ShiUaier  v. 
Bobinton,  S.  C.  U.  S.  v.  579 ;  97  U.  S.  68. 

231.  Ibid —  Execution  running.  A  sale  uuder  a  deed  of  trust  U 
valid,  though  made  after  execution  issued  on  a  judgment  for  the  debt 
and  before  the  return  day.     Int.  Co.  v.  Junes,  U.  S.  C.  C.  xii.  451. 

232.  Ibid. —  Intention.  A  power  to  sell  without  foreclosure  is  opera- 
tive when  the  intention  to  confer  it  is  clearly  expressed  in  the  mortgage. 
Evant  V.  Lee,  Nev.  iii.  136;  11  Nev.  194. 

233.  Ibid  —  Mortgagee  a  Purchaitr.  Under  a  power  of  sale  in  the 
mortgsge  to  the  mortgagee  providing  that  tiie  mortgagee  may  purchase 
at  his  own  sale  and  make  i\  deed  to  himself,  a  deed  so  made  is  a  valid 
execution  of  the  power.     Hall  v.  ^tst,  Mass.  i.  237  ;  118  Mass.  554 

234.  Ibid.  —  Remedy  only.  The  power  of  sale  given  to  a  mortgagee 
or  trustee  (in  a  mortgage  or  deed  of  trust)  affects  the  remedy  only,  and 
is  intended  to  furnish  a  speedy  mode  of  foreclosure,  without  the  delay 
and  expense  of  a  suit.     Maekwell  v.  Bamet,  Tex.  ix.  220 ;  52  Tex.  326. 

235.  Valid  Sale  under  Prior  Mortgage  —  Proceedings  under  Lattr 
Mortgage.  A  valid  sale  under  a  prior  mortgage  will  not  be  set  asida 
for  any  irregularity  in  the  foreclosure  of  a  later  mortga<^  Peck  v.  R. 
R.  Co.;  I),marest  v.  Same,  N.  Y.  xi.  714 ;  85  N,  Y.  246. 
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836.  Purekaser —  Chad  FMA.  The  sale  may  be  quAstioned  by  tbe 
mortgagor  as  against  a  parchaser  not  in  good  faith.  Jordan  v.  Humphrey, 
Minn.  xvii.  658. 

287.  PttrckoBe- Money  Mortgftge  —  Defence  of  Fraud  —  Eviction.  Tho 
mor^agor  is  not  entitled  to  defend  on  the  groand  of  fraod  or  misrepre- 
sentation in  the  sale  and  conveyanee  of  the  premises  in  question,  in  the 
absence  of  proof  of  an  eviction.  Alden  v.  Pryal,  Cal.  xiii.  520  ;  €0  Cal. 
177. 

2S8.  Aid.  —  Deficiency  in  Cotaemta  ^  Land  —  AbtOement  fivm 
Amount  -^  Anewer.  The  question  of  abatement  from  amount  of  mort- 
gage, on  account  of  deficiency  in  eon  tents  of  the  premises,  may  be  raised 
by  the  mortgagor  by  answer.  Mdiek  v.  Dayton,  N.  J.  xiv.  665  ;  7  Stew. 
245. 

289.  Railroad  Mortgage —  Oonditiottt  of  Foreeloture  Sale  as  between 
the  Bondholdert  —  Control  of  Majority.  Where  a  mortgage  of  a  railroad 
stipulated  that  the  majority  of  the  bondholders  thereunder  should  have 
the  control  of  the  foreclosure  sale  and  the  reorganization  of  the  company, 
upon  a  probable  purchase  by  the  trustee,  the  several  bondholders  thereby 
secured  hold  their  interest  subject  to  the  controlling  power  of  all  the 
holders.     Sage  v.  R.  R.  Co.  S.  C.  U.  S.  viii.  129  ;  98  U.  S. 

240.  Ibid.  —  Prior  Lien  —  Bill  taken  pro  Confesso.  Where  a  prior 
judgment  creditor  has  been  made  a  party  to  a  bill  for  foreclosure  of  a 
road  denying  his  prior  lien,  and  he  allows  the  bill  to  be  taken  pro  con- 
fetto,  he  cannot  claim  against  a  purchaser  at  a  sale  under  decree  of  fore- 
dosnre.     Woodt  v.  R.  R.  Co.  Penn.  xiH.  441 ;  100  Penn  St  101. 

241.  Ibid.  —  Pttrchater  to  pay  in  Debenturet  and  Bonded  Debt,  except 
SmoM  Portion.  A  provision  in  the  decree  of  foreclosure  of  a  railroad, 
that  the  purchaser  at  the  sale  might  pay  the  bid,  except  a  certain  small 
amount,  in  the  debentures  and  bonds  of  an  authorized  issue,  at  a  percent- 
age on  their  fair  value  equal  to  the  dividend  to  which  they  would  be 
endtled  on  a  distribution  of  the  proceeds  of  the  sale,  is  not  inequitable. 
KrophoOer  v.  R.  R.  Go.  U.  S.  C.  C.  ix.  807. 

242.  Ibid.  —  Void  or  Voidable  Sale  —  Fraudulent  Bonds  —  Creditors. 
Where  a  railroad  was  sold  under  foreclosure  by  the  trustee  of  certain 
mortgage  bonds,  and  the  sale  was  set  aside,  at  the  instance  of  certain 
judgment  creditors,  on  the  ground  that  certain  of  the  bonds  were  fraud- 
ulent and  void,  the  sale  was  not  void,  but  voidable  only,  as  to  these  cred- 
itors of  the  mortgagor.     Barnes  v.  R.  R.  Go,  U.  S.  C.  C.  viii.  776. 

243.  Receiver'— Default  —  Depreciation.  A  receiver  will  be  appointed 
to  collect  the  rents  and  profits,  to  apply  them  to  the  debt  where  there  is 
a  default  and  danger  of  depreciation,  there  being  no  intervening  equities. 

Wooley  V.  Holt,  Ky.  viii.  171 ;  14  Bush,  788.     Schrieber  v,  Carey,  Wis. 
ix.  626 ;  48  Wis.  208. 

244.  Rnd.  —  Motion  of  First  Mortgagee.  In  a  suit  to  foreclose  by  a 
first  mortgagee,  he  is  entitled,  on  motion,  to  the  appointment  of  a  receiver 
upon  a  state  of  facts  which  would  entitle  a  subsequent  mortgagee  to  such 
appointment.     Makon  t.  Crothert,  N.  J.  v.  606. 

245.  Ibid.  —  Rents  —  Lien.  The  receiver  under  a  mortgage  has  an 
equitable  lien  on  the  unpaid  rents,  only.  Rider  v.  Bagley,  N.  Y.  xi. 
647  ;  84  N.  Y.  46. 

246.  S(de  —  '*At  Oourt  House."  A  sale  at  the  court  house  is  prop- 
erly at  the  court  house  in  existence  at  the  time  of  the  sale.  Alden  r. 
Goldie,  111.  iv.  61 ;  82  III.  581. 

247.  ^  Second  Mortgagee.  A  second  mortgagee  may  obtain  a  writ 
of  entry  to  foreclose  against  a  first  mortgagee  and  owner  of  the  equity 
of  redemption.     Ooehran  v.  Goodell,  Mass.  xii.  751. 

248.  Surety  —  Default  —  Foreclosure.  A  surety  may  foreclose  a 
mortgage  given  him  by  bis  principal  as  indemnity  at  any  time  after  de- 
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fault,  without  making  payment  on  the  debt    HeUams  t.  Abererombie,  S. 
C.  xiiL220;  16S.  C.llO. 

249.  7erm$  of  Sale  —  Incumbrance*  —  Notice  of  Foreclosure.  Though 
the  notice  of  foredosure  does  not  state  that  the  sale,  which  la  being  made 
under  all  the  mortgages,  will  be  made  clear  of  all  incumbrances,  the  auc- 
tioneer may  declare  such  terms  of  sale,  and  the  purchaser  must  take  title. 
Storp  V.  Jiamilton,  N.  Y.  xii.  700. 

250.  Title  —  Subsequent  Easement.  The  owner  of  the  equity  of  re- 
demption, in  purchasing  the  property  in  foreclosure,  takes  the  title  of  the 
mor^agee,  which  is,  under  the  statute,  the  legal  title  ;  and  an  easement 
created  subsequent  to  the  mortgage  will  not  be  a  further  charge  upon  the 
land.     Christ  Ghwch  v.  Mack,  N.  Y.  xvi.  680. 

251.  War.  A  sale  under  a  deed  of  trust  for  default  will  not  be  set 
aside  on  the  ground  that  the  debtor,  a  resident  of  a  state  in  rebellion, 
was  prevented  from  paying  the  debt  Universily  v.  Finch,  1  Am.  L.  T. 
R.152. 

VII.  Equity  of       2^2.  Eight  to  Redeem.     Where  the  contract  between  the  parties  is, 
Kedempiion.       in  fact,  a  mortgage,  the  right  of  redemption  is  an  inseparable  incident 
Dungan  v.  Ins.  Go.  Md.  vi.  238 ;  46  Md.  409. 

253.  Assignments  —  Consideration  —  Notice.  The  recital  of  a  smaller 
sum  as  the  consideration  for  the  first  assignment  of  a  mortgage  will  not 
put  a  subsequent  assignee  upon  notice ;  and  in  redeeming  the  amount 
paid  by  him  must  be  paid  by  the  mortgagor.  Briggsv.  £iee,  Mass.  zL 
236;  laOMass.  50. 

254.  Ejectment.  The  right  to  redeem,  if  still  outstanding,  is  one  to 
be  asserted  only  in  equity,  and  cannot  affect  the  right  of  possession  or 
have  any  influence  in  an  action  of  ejectment.  Hoffman  v.  Harrington, 
Mich.  ii.  181 ;  33  Mich.  392. 

255.  Extinguishment  —  Purchase  by  Mortgagee.  Where  a  mortgagee 
purchases  the  equity  of  redemption,  there  will  be  no  extinguishment  if 
his  interest  demands  it     Simpson  y.  Hall,  Conn.  xi.  665  ;  47  Conn.  417. 

256.  3id.  — Intention.  Whether  a  purchase  at  sheriff's  sale  on  fore- 
closure by  the  holder  of  a  prior  mortgage  extinguishes  the  debt  thereby 
secured  is  a  question  of  intention.  Building  Asso.  v.  Neill,  Penn.  x. 
280;  93  Penn.  St  322. 

257.  Fee  acquired — Authority  of  Representatives.  Where  a  mort- 
gagee in  possession  has  acquired  a  title  by  limitation,  his  representatives 
cannot,  by  executing  the  trust  under  the  mortgage  deed,  give  any  rights 
under  the  equity  of  redemption.  Be  Alison  ;  Johnson  v.  Afounsey,  Ct  of 
Appeal,  vii.  701. 

258.  Ibid.  —  Intervening  Incumbrances.  A  prior  mortgage  will  not 
be  merged  in  the  equity  of  redemption  on  a  purchase  of  the  latter  by  the 
prior  mortgagee,  where  subsequent  incumbrancers  intervene.  Tower  v. 
Divine,  Mich.  vi.  434 ;  37  Mich.  443.  Canal  Co.  v.  BonneU,  Conn.  viii. 
235;  46  Conn.  9. 

259.  Ibid. —  Purchase  of  Owner  of  Equity.  A  mortgage  lien  pur- 
chased by  the  owner  of  the  equity  will  be  kept  alive  to  protect  him 
against  an  intervening  incumbranoe  in  the  absence  of  a  contrary  inten- 
tion. Duffy  \.  McGuiness,  R.  I.  xt.  260;  13  E.  I.  696.  In*.  Co.y. 
Meeker,  N.  J.  vi.  468. 

260.  Insurance  Policy  —  Default  —  jKff  by  Representative  to  redeem. 
If  a  mortgaged  policy  ceases  for  non-payment  of  premiums,  an  adminis- 
trator of  the  assured  cannot  redeem  the  policy,  where  it  has  been  sur- 
rendered to  the  company  by  the  mortgagee.  Dungan  t.  Ins.  Co.  Md. 
vi.  238;  46  Md.  469. 

261.  By  Junior  Mortgagee.  The  owners  of  a  junior  mortgage  can  re- 
deem the  premises  held  under  a  sheriff's  deed  on  a  sale  an<kr  a  prior 
mortgage.     Hasselman  v.  McKernan,  Ind.  i.  186 ;  60  Ind.  441. 
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262.  Ibid,  —  Lo$$  and  Damage.  When  a  junior  mortgagee  is  so 
sitoated  that  a  sale  under  the  foreclosure  of  a  prior  mortgage  will  subject 
him  to  great  loss  and  damage,  he  may  redeem  from  the  prior  mortgage. 
Frost  V.  Bank,  N,  Y.  iv.  665 ;  70  N.  Y.  563. 

263.  Ibid.  —  Party  to  Foredoture.  The  equitable  right  of  a  juuior 
lien  holder  to  redeem  is  not  cut  off  by  a  foreclosure  to  which  he  was  not 
a  party,  and  exists  independent  of  any  statute  expressly  conferring  the 
right.  American  Button-Hole  Go.  t.  Lexington  Mut.  Loan  Atto.  Iowa, 
xri.  680. 

264.  Ibid.  —  Redeeming  Land.  The  right  of  a  junior  incumbrancer 
who  was  not  made  a  party  to  a  suit  to  foreclose  a  mortgage  is  to'  redeem 
the  senior  incumbrances,  not  to  redeem  the  land.  Renard  t.  Brovm, 
Neb.  vL  560. 

265.  Ibid.  —  Sufficient  Tender.  A  tender  of  payment  by  a  junior 
mortgagee  with  a  request  that  the  prior  mortgage  be  assigned  to  him  is 
not  sufficient ;  there  must  be  an  absolute  tender  of  payment  which,  if  re- 
ceived, would  discharge  the  mortgage.  Frott  t.  Bank,  N.  Y.  iv.  555;  70 
N.  Y.  553. 

266.  Ibid.  —  Sheriff  $  Sale —  Of  Bid.  Under  foreclosure  of  a  senior 
mortgage,  a  junior  mortgt^ee  can  redeem,  after  the  sale  at  which  the 
senior  mort^gee  has  bid  off  the  property  for  less  than  the  mortgage 
debt,  by  paying  the  amount  of  such  bid  with  interest.  Tuttie  v.  Detoey, 
Iowa,  ii.  699  ;  44  Iowa,  306. 

207.  Ibid.  —  Deed.  Where  a  mortgagee  purchases  at  sheriff's  sale  on 
a  judgment,  and  then  forecloses,  tender  of  the  amount  due  under  the  jndg- 
ment  in  the  foreclosure  suit  by  a  subsequent  mortgagee,  whose  lien  is 
superior  to  the  judgment,  confers  upon  him  the  right  to  redeem,  without 
redeeming  under  the  sheriff's  deed.  Frott  v.  Bank,  N.  Y.  iv.  555 ;  70 
N.  Y.  553. 

268.  Mittaie  as  a  Defence  against  Bond  Fide  Holder.  Where  a 
grantee  of  the  equity  of  redemption  in  a  deed  to  him  assumes  the  pay- 
ment of  a  mortgage,  he  cannot  set  up  by  way  of  defence  that  the  clause 
assuming  the  payment  was  inserted  by  mistake  as  against  a  bona  fide 
holder  of  the  mortgage  debt,  who  purchased  after  the  deed  was  recorded. 
Ihid. 

269.  Right  of  Mortgagee  to  Redeem  —  Deficiency — Judgment.  A 
mortgagee  after  foreclosure  and  judgment  docketed  for  deficiency  cannot 
redeem  from  a  judgment  creditor  who  had  redeemed  from  the  purchaser 
at  foreclosure  sale.     HacJc  v.  Gerichten,  Cal.  xii.  201  ;  68  Cal.  66. 

270.  Mortgagee  at  Purchaser — Setting  Sale  atide.  The  purchase  of 
the  equity  by  a  mortgagee  will  be  avoided  if  fraud  is  shown.  Oliver  v. 
Cunningham,  U.  S.  C.  C.  xii.  163.  Odell  v.  Montrost,  N.  Y.  iii.  649  ; 
69  N.  Y.  499. 

271.  3id.  —  Extension  of  Time  to  redeem.  An  oral  agreement  be- 
tween a  mortgagor  and  the  mortgagee,  by  which  the  mortgaged  property, 
bid  in  at  foreclosure  sale  by  mortgagee,  is  to  be  conveyed  to  the  mort- 
gagor at  the  price  bid  at  such  sale,  is  not  an  extension  of  the  right  to 
redeem.     Williams  v.  Williamt,  Minn.  vii.  656. 

272.  On  Notes  transferred  by  Mortgagee  —  Amount  of  Sale.  Where 
the  transferee  of  a  part  of  the  notes  forecloses  and  sells  the  land,  the 
mortgagor,  or  his  grantee,  may  redeem  the  land  by  paying  the  amount 
for  which  it  was  sold,  with  interest  and  costs,  and  the  lien  for  any  unpaid 
balance  is  gone.     Harms  v.  Palmer,  Iowa,  xvi.  619. 

273.  Oumer't  Representations.  Upon  the  representation  of  the  owner 
that  be  cannot  redeem,  he  is  prevented  from  claiming  title  against  the 
purchaser.     Wimmen  v.  Ficldin,  Ky.  vi.  618  ;  14  Bush,  193. 

274.  Policy  of  Insurance  —  Collusion  between  Mortgagee  and  Insurer 
—  Bill  by  Representative  to  redeem.    Where  a  policy  of  insurance  was 
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mortgaged  to  an  sf«at  of  the  compAoy  wfao  paid  die  premiams  for  a 
wbile,  and  then  ooUusively  surrendered  the  policy,  an  admiiiistmtrix  of 
the  aeanred  may  sae  to  redeem  tlie  policy  in  the  bands  of  the  company, 
although  the  policy  had  ceased  in  the  lifetime  of  assured  for  non-payment 
of  premiums,  and  there  was  no  evidence  of  a  legal  tender  of  the  pre- 
miums as  these  became  due.     Dungan  r.  Int.  Co.  Md.  vi.  258. 

275.  Po$se$si(m  of  Mortgagor.  Uuder  a  sale  subject  to  the  right  of  re- 
demption, the  mortgagor  is  entitled  to  the  possession  until  the  period  for 
redemption  has  elapsed,  where  the  purchaser's  rights  are  not  imperilled. 
Lapham  t.  Ivu,  U.  S.  C.  C.  viii.  6. 

276.*  Properly  included.  A  redemption  is  virtually  a  transfer  of  the 
certificate  of  sale,  and  embraces  all  property  which  was  the  subject  of  the 
sale.     Eldridge  v.  Wright,  Cal.  x.  727  ;  55  Cal.  531. 

277.  Helecue  —  New  Cotuideration.  A  subsequent  release  of  the  mht 
to  redeem  must  be  for  a  new  and  adequate  consideration.  Linnett  ▼.  Zy- 
ford,  Maine,  zii.  691 ;  72  Maine. 

278.  Bentt  —  Jmprov*mmt$.  If  one  ia  posseesion  by  virtne  of  fore- 
closure makes  improvements  in  the  belief  that  he  is  secure  from  redemp- 
tion, he  is  entitled  acainst  the  redemptioner  to  the  value  of  such  improve- 
ments.    Poole  V.  JoXntoN,  Iowa,  xvii.  460. 

279.  Sheriff '»  Certijicaie  —  Parent  A  sheriff's  certificate  of  re- 
demption upon  a  foreclosure  sale  does  not,  under  the  statutes  of  Minne- 
sota, prevent  the  redemptioner  from  showing  that  he  paid  the  full  amount 
of  the  redemption  money  within  the  time  fixed  by  the  statute.  Paige  v. 
Smith,  U.  S.  C.  C.  xi.  861  ;  2  McCrary. 

280.  Payment  to  Deputy  Sheriff.  A  redemption  from  a  deputy  sheriff 
in  charge  in  the  sheriff's  absence  is  valid.     WiUit  v.  Irlinck,  Minn.  xL  94. 

281.  Subrogation.  Where  one  who  has  the  right  to  redeem  does  re> 
deem  he  is  entitled  to  be  subrogated  to  the  lien  of  the  mortgage,  and  to 
hold  the  land  until  he  is  reimbursed  to  the  amount  so  paid.  Gatevmod 
T.  Gatewood,  Va.  xi.  858 ;  75  Va.  407. 

282.  Tenancy  in  Common  —  Redemption  hy  Judgment  —  Creditor  of 
One  Ootenanl  —  Estate.  A  purchaser  at  a  foreclosure  of  property  mort- 
gaged by  tenants  in  common  takes  the  entire  interest,  and  a  judgment 
creditor  of  one  of  such  tenants  who  redeems  from  the  sale  takes  the  in- 
terest of  all  the  tenants  in  common.  Eldridge  v.  Wright,  Cal.  z.  727 ; 
56  Cal.  581. 

288.  Effect  of  Tender  to  Sheriff  and  Refusal.  The  only  effect  of  the 
tender  and  refusal  is,  that  it  preserves  and  protects  the  right  of  the  re- 
demptioner to  have  the  redemption  perfected,  if  such  right  is  seasonably 
asserted.     Sehroeder  v.  LaJiman,  Minn.  xii.  433 ;  28  Minn.  75. 

284.  Waiver.  An  equity  of  redemption  cannot  be  waived.  Dunqan 
V.  In$.  Co.  Md.  vi.  238;  46  Md.  409.  Peugh  v.  Davis,  S.  C.  U.  S.  v. 
673 ;  96  U.  S.  832. 

285.  Ibid.  —  Void  and  Voidable  Sale.  Unreasonable  acquiescence  in 
a  voidable  sale  of  mortgaged  premises  will  operate  as  a  waiver  of  the 
equity  of  redempUon,  but  where  the  sale  is  void  no  waiver  occurs.  Sloan 
V.  Frothingham,  Ala.  xii.  681 ;  65  Ala.  593. 

VIII.  Satisfac-       286.  Attignment  not  recorded.     A  subsequent  mortgage  with  satisfac- 
•"•"•  tion  piece  of  prior  mortgage,  both  duly  recorded,  is  superior  to  a  prior 

assignment  of  the  first  mortgage  unrecorded.    Bacon  v.  Van  Schoonheven, 

N.  Y.  xiii.  406  ;  87  N.  Y.  446. 

287.  Bonds — Attignment  —  Maturity — Payment.  Bonds  secured  by 
a  trust  deed,  which  mature  on  different  dates,  and  assigned  to  different 
persons,  are  payable  out  of  the  trust  fond  in  the  order  of  their  assign- 
ment    Gordon  v.  FUzhugh,  Va.  ii.  633 ;  27  Oratt.  385. 

288.  Ibid — Sale  and  Distribution.  Holders  of  bonds,  secured  by  a 
mortgage,  share  pro  rata  in  the  distribution  of  the  proceeds  from  the  fiale 
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of  the  property,  notwithstanding  an  ipfonnsility  in  the  manner  in  whidi 
they  were  acquired.     Hodge' »  Appeal,  Penn.  iv.  419;  84  Penn.  St.  359. 

289.  Condemnation  of  Land  —  Damages.  Land  damages  upon  mort- 
l^aged  premises  must  be  applied  to  the  debt.  Bright  t.  Piatt,  N.  J.  z. 
177;  5  Stew.  862. 

290.  Debt  not  Satisfied  —  Judgment  Lien.  Where  a  mortgage  and 
judgment  are  both  subsisting  liens,  and  the  mortgage  is  cancelled  of  rec- 
ord without  an  actaal  satisfaction  of  the  debt,  a  purchaser  of  the  judg- 
ment, without  notice,  takes  the  title.  Washington  County  y.  SUaighter, 
Iowa,  z.  493  ;  54  Iowa,  265. 

291.  Discharge  —  Security  —  Beseission  of  Contract  hg  Mortgagee.  A 
mortgage  given  for  the  performance  of  an  agreement  between  the  mort- 
gagee and  a  third  person,  by  the  rescission  of  the  agreement  by  the  mort- 
gagee, is  discharg^.     Welch  v.  Mole,  Penn.  iz.  591. 

292.  Joint  Payees  of  Note  —  Payment  to  One  —  Discharge  of  Lien. 
A  mortgage  securing  a  note  payable  to  two  creditors  jointly  is  eztin- 
gnished  by  payment  to  either.  Wright  v.  Ware,  Ga.  iii.  771 ;  83  Gra. 
150. 

293.  Sale  under  Judgment  on  One  Secured  Note,  The  lien  of  a  mort- 
gage is  divested  by  a  sale  under  a  judgment  on  a  promissory  note  given 
for  part  of  the  debt  secured.  Bittinger's  Appeal,  Penn.  rii.  60 ;  6  W.  N. 
C.  No.  17. 

294.  Legacy  charged  on  Land  —  Devisee.  A  legacy  charged  on  land 
will  be  discharged  by  a  sale  under  a  mortoage  given  by  the  devisee  ez- 
pressly  subject  to  the  legacy.  Woods  v.  White,  Penn.  zi.  681 ;  41  Penn. 
St  222. 

295.  Mistake  —  Parties.  It  may  be  shown,  as  between  the  parties  to 
the  satisfaction,  that  it  was  put  on  record  by  mistake.  West's  Anpeod, 
Penn.  viii.  698  ;  7  W.  N.  C.  No.  27. 

296.  Ibid.  —  Subsequent  Purchaser.  If  satisfaction  is  entered  by  mis- 
take by  a  third  party,  the  entry  of  satisfaction  not  being  a  judicial  one,  a 
purchaser  on  the  faith  of  such  satisfaction  must  take  subject  to  the  mort- 
gage.    Broum  t.  Henry,  Penn.  zvii.  761. 

297.  Note  —  Assignment  —  Foreclosure.  An  unqualified  assignment  of 
one  of  several  promissory  notes,  secured  by  mortgage,  gives  a  right  to  an 
equal  distribution  in  foreclosure.  Dixon  v.  OlayviUe,  Md.  ii.  404;  44 
Md.  673. 

298.  Ibid.  —  Subsequent  Mortgages.  Where  a  mortgage  was  dis- 
charged of  record  by  the  mortgagee,  who  lad  the  mortgage  in  his  posses- 
sion, and  other  mortgages  were  taken  in  good  faith  without  notice  actual 
or  constructive  that  two  of  the  mortgage  notes  had  been  assigned,  the 
mortgages  so  received  take  precedence  of  the  mortgage  for  the  notes  so 
assigned.     Torrey,  Adm'r,  v.  Deavitt,  Vt.  zii.  508. 

299.  Ibid.  —  In  Part  —  Release  of  Portion  of  Land.  A  mortgage 
note  must  be  reduced  by  the  value  of  a  part  of  land  released  without  his 
consent.     Bank  v.  Thayer,  Mass.  zvii.  750. 

300.  Bid.  —  Taking  of  New  Notes  —  How  Trust  Deed  is  affected 
hereby.  Where  notes  are  given  by  a  person  to  take  up  the  indebtedness 
of  a  firm,  and  there  is  an  agreement  that  a  trust  deed  shall  still  be  held 
by  one  of  the  creditors  of  such  firm  as  collateral  security,  the  giving  of 
the  notes  does  not  affect  the  lien  of  the  deed  of  trust.  Bank  t.  Cheney, 
lU.  vi.  710;  88  111.602. 

801.  Turn  Parcels — One  Mortgage  —  .Enforcement  Against  One  — 
Discharge  of  Lien.  If  a  mortgage  is  given  on  two  pieces  of  land  and* en- 
forced against  only  one,  the  lien  on  the  other  piece  is  lost.  Mascarel  v. 
Raffoier,  Cal.  iii.  84;  61  Cal.  242. 

802  Parcels  alienated.  Land  subject  to  a  judgment  or  mortgage,  dif- 
ferent parcels  of  which  have  been  alienated  to  several  persons,  shall  be 
41 
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Bubjected  to  its  payment  in  tlie  inverse  order  of  alienation.  Sank  v. 
Creswell,  S.  C.  U.  S.  ix.  459.  Mc  Veigh  V.  Sherwood,  Mich,  xiiu  432  ; 
47  Mich.  545. 

803.  Payment  —  Conveyance  to  Third  Party.  Where  A.  held  mort- 
gages on  U.'s  property  and  for  a  sufficient  consideration  caused  B.  to 
convey  the  property  to  C,  and  undertook  that  the  mortgages  should  be 
satisfied,  and  C.  accepted  the  conveyance  on  said  terms,  there  was  evi- 
dence of  payment  by  the  mortgagor  to  the  mortgagee.  Seller*  v.  Benner, 
Penn.  x.  612. 

304.  Jbid,  —  By  Owner  for  Third  Person.  Where  the  owner  of  the 
equity  pays  off  a  mortgage  with  the  funds  of  a  third  person,  for  the  par- 
pose  of  purchasing  it  for  such  third  person,  the  mortgage  will  not  be 
considered  satisfied.     Denton  v.  CoU,  N.  J.  vii.  597  ;  3  Stew.  244. 

305.  Ibid.  —  Without  DefauU  —  Revertion.  Upon  a  mortgage  being 
satisfied  without  default,  the  legal  estate  reverts  to  the  mortgagor  without 
reconveyance  or  other  discharge.  Brown  v.  Stewart,  Md.  xii.  362  ;  66 
Md.  421. 

306.  Jhid.  —  Belease  —  Suit.  Where  a  mortgage  is  satisfied  and  is 
recorded  but  aoreleased,  equity  will  compel  a  release  in  a  suit  to  remove 
a  cloud  from  the  title.     Snd. 

307.  Ibid.  —  Tacking,  The  doctrine  of  tacking  does  not  apply  where 
the  mortgage  has  been  satisfied  without  default.     Ibid. 

308.  Ibid.  —  Simple  Contract  —  Mortgage  —  Application  of  Payment. 
If  a  party  indebted  both  upon  simple  contract  and  upon  mortgage  to  the 
same  person  makes  a  payment  to  his  creditor,  without  designating  to  which 
debt  it  shall  be  applied,  the  law  applies  the  payment  to  the  mortgage. 
Laeber  v.  Langhor,  Md.  iii.  738  j  45  Md.  477. 

309.  Release  of  Portion  of  Mortgaged  Premises  —  Subsequent  Purchas- 
ers. If  a  prior  mortgagee  releases  part  to  the  prejudice  of  a  subsequent 
incumbrancer  or  purchaser,  with  notice,  bis  release  will  operate  as  a  dis- 
charge of  his  lien,  to  the  extent  of  the  value  of  the  land  released.  Cogs- 
well V.  Stout,  N.  J.  X.  569 ;  6  Stew.  240.  See  McIIvaine  v.  Int.  Co. 
Penn.  ix.  760. 

810.  Subrogation  —  Payment  for  One  Partner.    A  payment  for  the 
benefit  of  a  partner,  of  a  partnership  mortgage,  will  not  discharge  it,  but 
that  partner  will  be   subrogated  to  all  rignts  under  iU     Stebbins  v.  Wil-  ■ 
lard,  Vt.  xii.  776  ;  53  Vt.  665. 

311.  Tender.  A  tender  by  the  mortgagor  of  the  debt  before  or  after 
the  law  day  of  the  mortgage  cannot  operate  to  extinguish  the  title  of 
the  mortgagee,  unless  it  is  kept  good.    Frank  v.  Pickens,  Ala.  xiv.  859. 

312.  Ibid, —  To  Sheriff.  A  mere  tender  to  tho  sheriff,  after  the  fore- 
closure sale  and  a  refusal  by  him  to  receive  the  amoant  neccFsary  to  re- 
deem, do  not  operate  as  a  discharge  of  the  lien  of  the  holder  of  the  certif- 
icate of  sale.     Schroeder  v.  Lahman,  Minn.  xii.  144.  483  ;  28  Minn.  75. 

313.  Terre-Tenant  —  Assignee  of  Mortgage  —  Duty  of  Inquiry,  A 
terre-tenant  who  has  procured  the  payment  of  a  mortgage,  though  not  its 
satisfaction,  has  an  equity  superior  to  that  of  an  assignee  for  value  of  the 
mortgage  without  inquiry  of  the  mortgagor,  who  has  sold  the  mortgaged 
premises  to  the  terre-tenant.     Sellers  v.  Benner,  Penn.  x.  612. 

IX.  Deficiency.  314.  Costs  of  Unsuccessful  Defe?tce  of  Title  to  Part  of  Security.  A 
secured  creditor  who  has  realized  his  security  is  entitled,  in  proving  in 
the  bankruptcy  of  the  mortgagor  for  the  balance  of  his  debt,  to  bring 
into  account  the  costs  of  an  unsuccessful  defence  of  the  title  to  part  of  his 
security.  Ux  parte  Carr,  re  Hofmann,  Ct.  of  Appeal,  vii.  764 ;  40  L.  T. 
R.  N.  S.  299. 

315.  Equity  —  lAen,  A  person  holding  the  strict  legal  title,  with  no 
other  right  than  a  lien  for  a  given  sum,  who  sells  the  land  to  innocent 
purchasers,  most  account  to  the  holder  of  the  equity  for  all  be  receives 
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beyond  his  lien.     SkiOaber  t.  Sobinton,  S.  C.  U.  S.  t.  579 ;  97  U.  S. 
68. 

316.  ffomettead.  Where  homestead  property  was  sold  under  a  fore- 
closure of  mortgage,  and  afterwards  redeemed  by  the  vendee  of  the  mort- 
gagor,  the  judgment  for  the  deficiency  in  the  foreclosure  suit  did  not 
create  any  lien  against  the  real  and  beneficial  estate  iu  the  land.  Martens 
V.  GiUon,  Nev.  vii.  728 ;  13  Nev.  489. 

817.  Judgment  — Amendment —  Deceased  Guarantor.  A  judgment 
for  deficiency  will  not  be  amended,  of  course,  to  add  a  guarantor  after 
his  death  to  bind  his  estate.  Grant  t.  Griswold,  N.  Y.  xL  716;  82  N. 
Y.  569. 

818.  Ibid.  —  Bankruptcy.  A  judgment  for  deficiency  will  not  be  given 
pending  proceedings  in  bankruptcy.      StudweU  v.  Wheeler,  N.  Y.  ix.  318. 

319.  Juritdiclion  —  Foreclosure  of  Junior  Lien  —  Sale  under  Prior 
Lien  —  Personal  Judgment.  Upon  foreclosure  of  a  second  mortgage,  a 
sale  under  a  pending  foreclosure  on  the  first  mortgage  leaving  no  surplus 
will  not  OTist  the  jurisdiction  of  the  court,  but  complainant  may  proceed 
to  a  personal  judgment.     Hayden  v.  Drew,  U.  S.  C.  C.  x.  482. 

820.  Marriage  Settlement.  Under  a  marriage  settlement  providing 
for  appointment  by  husband  and  wife  with  remainders,  the  surplus  upon  a 
foreclosure  of  a  mortgage  given  by  them,  the  husband  dying,  goes  to  his 
heirs.    Jones  v.  Davies,  Chan.  Div.  vi.  544. 

321.  Personal  Liability  —  Test.  Personal  liability  for  deficiency 
arises  from  the  consent  of  the  purchaser  of  the  mortgaged  premises  to 
become  bound  where  the  debt  forms  a  part  of  the  price  or  consideration 
for  the  purchase.     Ins.  Co.  v.  Stewart,  Penn.  v.  314 ;  86  Penn  St.  89. 

322.  Presumption  of  Payment  —  Demurrer.  A  presumption  of  pay- 
ment of  a  mortgage  from  lapse  of  time  may  be  raised  by  demurrer ;  such 
a  demurrer  does  not  admit  that  both  the  principal  and  interest  of  the 
mortgage  are  now  due.     Olden  v.  Hubbard,  N.  J.  xii.  629  ;  7  Stew.  85. 

823.  Surplus.  A  mortgage  with  a  power  of  sale  u  a  trust  first  to 
securo  the  payment  of  the  debt,  and  second  for  the  mortgagor  as  to  the 
excess.     Davis  v.  Bechstein,  N.  Y.  iiL  692;  69  N.  Y.  440. 

324.  Trustee.  A  naked  trustee  is  not  liable  for  the  deficiency  in  the 
price  of  property  (held  by  him,  as  such),  after  its  sale  under  a  mortgage, 
the  amount  of  the  debt  not  being  realized.  Ins.  Co.  v.  Stewart,  Penn. 
v.  314;  86  Penn.  St.  89. 

MUNICIPAL  CORPORATIONS. 

I.  Gbneeal  IfLiTTMS.  VII.  Markets. 

II.  Powers.  VIII.  Sbwbrb. 
in.  Officers.  IX.  Sidewalks. 

IV.  Licb!(SE8  X.  Streets. 

V.  Bbttbrmbnts.  XI.  Wharves. 

yi.  Bridges. 

1.  Admiralty —  Lien.     Property  of  a  municipal  corporation  necessary   I.  Genera] 
for  public  uses  is  not  subject  to  a  suit  in  rem  in  admiralty.     Youngs  v.   Matters. 
New  York,  U.  S.  C.  C.  viii.  298. 

2.  City  Limits  —  Re-Survey  —  iMnd  out  of  Limits  —  Recovery  of  Tax. 
lk[nnioipal  taxes  paid  and  expended  for  the  common  benefit  and  protec- 
tion of  those  within  the  recognized  city  limits,  without  protest,  cannot  be 
recovered  when  a  re-survey  discloses  that  the  property  was  without  those 
limits.     Jackson  v.  Atlanta,  Ga.  vii.  365  ;  61  Gla.  228. 

3.  Claim  —  Assignment  —  Priority.  The  assignment  of  a  municipal 
claim,  which  by  statute  is  made  a  lien  upon  property,  to  a  third  party 
carries  with  it  the  priority  which  it  had  in  the  hands  of  the  city.  Ifoge- 
man's  Appeal,  Penn.  vii.  309 ;  88  Penn.  St  21. 

4.  IbuL—  Sufficiency  of  Notice.     Where  a  city  charter  required  an 
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action  against  it  to  be  preceded  by  a  claim  to,the  comptroller,  "  with  an 
abstract  of  the  facts,"  and  the  plaintiff  tiled  a  cfaim  for  $1,000  for  "  dam- 
ages  and  injuries,"  it  was  decided  that  the  charter  requirement  was  met. 
Mnick  V.  IVoy,  N.  Y.  xi.  878. 

6.  Contract  —  MateriaU  for  Specified  Term.  A  proposal  for  materials 
to  be  delivered  to  a  municipal  corporation  for  a  specified  time,  and  to  be 
delivered  as  "  called  for  by  the  requisitions "  of  the  proper  officer,  upon 
acceptance  becomes  a  contract  binding  on  the  city  only  for  material 
ordered  and  delivered  in  accordance  with  the  order.  CaUmeyer  v.  New 
Tork,  N.  Y.  xi.  677 ;  83  N.  Y.  116. 

6.  Ibid. —  Amount  Due  —  New  Contract.  The  amount  saved  by  the 
dty  by  letting  a  new  contract  to  complete  the  work  is  not  the  test  of  the 
amount  equitably  due  to  its  prior  contractor  for  work  done  and  materials 
furnished  under  a  contract  he  has  failed  to  complete.  People  v.  Detroit, 
Mich.  ii.  244. 

7.  Fire  Department  —  Negligence.  A  municipal  corporation  is  not 
liable  for  the  negligence  of  persons  acting  in  its  fire  department.  Howard 
V.  San  Francitro,  Cal.  ii.  530 ;  51  Cal.  o2. 

8.  Fire  Limits  —  Removal  of  Building.  A  wooden  building  erected 
before  the  fire  limits  of  the  city  were  declared  may  be  removed  to  an- 
other lot  within  the  limits.  Cleveland  v.  Lenze,  Ohio,  4  Am.  L.  T.  R. 
68. 

9.  Public  Department  —  Reipnndeat  Superior.  A  mnnicipality  is  not 
liable  for  the  acts  of  a  department  which  is  organized  for  the  public  ser- 
vice.    Smith  v.  Rochester,  N.  Y.  viii.  178 ;  76  N.  Y.  506. 

10.  Ibid.  —  Ad  Independent  of  Department.  A  nonsuit  cannot  be 
entered  on  the  ground  that  the  negligence  complained  was  not  the  act  of 
the  city  itself,  but  of  one  of  its  departments,  when  the  evidence  tended  to 
show  an  act  independent  of  the  department  Neuert  t.  Boston,  Mass.  iii. 
152. 

11.  Services —  Vote  to  Pay  —  Promise.  Where  services  not  gratuitous 
have  been  rendered  to  a  municipal  corporation,  a  vote  to  pay  a  certain 
sum  for  the  services,  under  an  ordinance,  is  a  promise  to  pay  that  sum. 
Parks  V.  Waliham,  Mass.  i.  524;  120  Mass.  160. 

12.  Statutory  Liability  of  County  for  Destruction  by  Mob —  Police  Reg. 
ulation — Repeal — Constitutional  Provision.  An  act  providing  for  the 
liability  of  a  certain  specified  county  for  destruction  of  proper^  therein 
by  a  mob  is  not  repealed,  ipso  f ado,  by  the  subsequent  adoption  of  a  con- 
stitutional provision  that  the  legislature  shall  not  pass  any  local  or  special 
law  regulating  the  affairs  of  counties.  Allegheny  County  v.  Gibson,  Penn. 
viii.  661 ;  90  Penn.  St.  397. 

13.  Ibid.  —  Extent  of  Riot — Police  Force.  The  operation  of  the  act 
is  not  ousted  by  the  facts  that  the  county  in  which  the  riot  took  place  had 
no  concentrated  police  force,  and  that  the  riot  was  the  result  of  a  combi- 
nation, as  well  without  as  within  the  county,  and  was  of  so  great  extent 
as  to  require  the  use  of  the  state  authority  for  its  suppression.     Und. 

1 4.  Ibid.  —  Notice  —  Laches.  Where  the  act  requires  that  any  one 
claiming  its  benefits  must  have  given  timely  notice  of  the  intention  or  of 
an  attempt  to  destroy  his  property  to  the  proper  officer,  a  property  owner 
is  not  in  default  unless,  having  had  knowledge  of  the  intention  or  attempt 
and  sufficient  time  in  which  to  give  notice,  he  has  failed  to  do  so.  Where 
the  proper  officer  has  already  notice  of  the  intentions  of  the  mob,  the 
property  owner  is  not  required  to  give  notice.     Ibid. 

15.  Ibid.  —  Illegal  or  Improper  Act  on  Part  of  Property  Owner.  Un- 
der a  provision  excluding  from  the  benefit  of  the  act  any  one  whose 
"  illegal  or  improper  conduct "  has  been  the  cause  of  the  destruction  of 
his  property,  to  bar  a  recovery  "the  illegal  or  improper  conduct"  must 
have  been  the  proximate  cause  of  the  destruction.    Rid. 
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1 6.  Ibid.  — "  Noti'Sendtnl — Propiriy  in  7Va$uiiu  —  Remtditil  Statute. 
Tb«  Peausylvania  Act  of  1841  is  remedial  as  well  as  penal,  and  miwt  be 
ooustroed  liberally  for  the  relief  of  those  whose  property  is  destroyed ; 
a  non-resident  may  i-eoover ;  and  property  destroyed,  tiiough  at  the  time 
only  in  transitu  through  the  county,  may  be  recovered  for.     Ibid. 

17.  Where  $uaUe — LmcvU  Aetkm.  A  municipal  corporation  can  be 
saed  only  in  the  courts  of  the  county  in  which  it  is  situated,  even  if  the 
case  brought  is  a  local  action.     Pott*  v.  Pitltburgh,  Penn.  zviL  121. 

18.  Town  Meeting  —  Adjournment.  A  town  meeting  called  to  vote  aid 
to  a  railroad  under  a  statute  which  requires  a  two  thirds'  vote  may  ad- 
journ by  a  majority  vote.     Canton  v.  &nit/t,  Maine,  i.  238. 

19.  ibid. —  Warrant.  A  town  meeting  is  called  for  the  purpose  of 
each  and  every  article  in  the  warrant.  Canton  v.  Smith,  Maine,  i.  288. 
JPittOuru  V.  Danforlh,  N.  H.  i.  426;  56  N.  H.  272. 

20.  Ibid.  —  Toum  Aid  to  Raikoad  —  Warrant  —  Statute.  A  public 
act  authorizing  town  aid  to  railroads  need  not  be  alluded  to  in  the  article 
in  the  warrant  to  see  if  the  town  will  vote  such  aid.  Canton  v.  Smith, 
Maine,  L  288. 

21.  IVetpaet — Contracting  Highway.  A  town  nay  oonstmet  a  road 
lawfully  by  its  commissioners  of  highways;  bat  if  die  commissioners 
seize  private  property  without  lawful  right,  or  injure,  the  same  unlaw- 
faily.  the  tort  is  that  of  the  man  or  men  who  do  the  unlawful  act, 
whether  they  be  public  officers  or  not ;  it  cannot  be  ree*rded  properly  as 
the  act  of  soch  a  corporation.  Cooney  v.  HartUnd,  111.  x.  888 ;  95  111. 
516. 

22.  Md.  —  Ineidmtal  Injury.  The  distinction  stated  between  iiid- 
dental  injaries  resulting  from  imperfect  legislative  action  and  direct  in- 
jnries  accomplished  by  a  corporate  act  which  is  in  the  nature  of  a  tres- 
pass. Detroit  v.  Bechmem,  Mich.  ii.  245;  34  Mich.  125.  Athley  v. 
Port  Huron,  Mich.  iii.  312 ;  86  Mich.  296. 

28.  Conttruction.    The  corporate  powers  are  to  be  strictly  construed.   II.  Powers. 
OoUmm  T.  Chattanooga,  Tenn.  ii  485.     Logan  v.  I^pte,  Iowa,  ii.  246; 
43  Iowa,  524. 

24.  Ibid,  — Implied  Power  —  In  what  Affaire.  No  power  can  be  im- 
plied in  favor  of  a  municipal  corporation  which  does  not  peculiarly  con- 
cem  the  loeal  public,  and  without  which  the  local  affairs  committed  by 
the  state  to  the  corporation  cannot  be  attended  to.  Patton  v.  Stephens, 
Ky.  vii.  46  ;  14  Bush,  824.  Induttrial  School  v.  Bwcn,  Md.  iiL  741 ; 
45  Md.  310. 

25.  Ibid.  —  Power  of  Appointment — Tenure  of  Office — Diemittal  The 
power  of  appointment,  where  there  was  no  tenure  of  office,  in  the  absence 
of  any  restriction,  carries  with  it  the  power  of  discharge.  Wood  v.  Brook- 
lyn, N.  Y.  n.  512. 

26.  IbieL  —  Taxation  —  Debt.  The  authority  in  a  municipal  corpora- 
tion to  incor  an  obligation  carries  with  it,  by  necessary  implication,  the 
duty  of  providing  by  taxation  for  its  payment.  Ol  S.  v.  BHzaieth,  U.  S. 
C  C.  iz.  282.     Per  contra,  State  v.  MayevilU,  S.  C.  z.  285. 

27.  Ibid. —  Mandamua.  If  the  authority  of  a  municipality  to  levy 
taxes  is  doubtful,  a  mandamus  directing  such  levy  will  not  be  awarded. 
State  V.  Guttenberg.  N.  J.  v.  758. 

28.  Charter  —  Acceptance  —  Attest  —  Setd.  Where  the  mode  pre- 
scribed for  acceptance  of  a  new  charter  is  by  a  two  thirds'  vote  of  council 
aathenticated  by  a  copy  of  the  proceedings  signed  by  the  mayor  and 
attested  by  the  clerk  under  the  corporate  swl,  the  seal  is  not  an  essential 
prereqnbite  to  the  existence  of  the  new  corporation.  Bannan  v.  Weather- 
ford,  Texas,  x.  676. 

29.  Oitf  Cmncil  —  Fire  Department — Street  Parade.  The  commoi) 
council  of  a  city  has  no  right  to  oriler  the  fire  department  to  take  part  ia 
a  street  parade.    Smith  v.  Rochester,  N.  Y.  viii.  178;  76  N.  Y.  506. 
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30.  Condemning  Landi  —  Appropriated  Lands,  lania  already 
granted  for  a  public  use  cannot  be  taken  bj  a  city  for  its  own  uses  ex- 
cept under  a  delegation  of  power  in  express  terms,  or  which  must  arise 
from  necessary  implication.  In  re  ApplieeUion  of  City  o/Boehetter,  N. 
Y.  iii.  503. 

81.  3id. — For  Public  Park — Divenion  by  Officers  or  Others.  A 
city  cannot  lawfully  divert  to  other  uses  land  condemned  for  a  public 
park,  nor  can  they,  without  legislative  authority,  confer  a  right  to  do  so 
upon  others.   Gibnan  v.  Miltoartkee,  Wis.  xiv.  512. 

32.  Contract  —  Obliffotion  —  Legislature.  Where  the  corporation  con- 
tracts with  a  third  pereon  the  legislature  cannot  impair  its  obligation. 
Slate  y.  Miller,  Mo.  vi.  310;  65  Mo.  50. 

88.  Ibid.  —  &reet  Lighting  —  Long  Term.  Neither  the  power  of 
contracting  or  street  lighting,  given  by  charter,  will  authorize  a  contract 
for  lighting  the  streets  of  a  city  for  thirty  years  at  a  specified  price. 
East  St.  Louis  v.  Gas  Light  Oo.  111.  x.  109. 

84.  Delegation  of  Power  to  foe  Limits.  The  Constitution  of  the  state 
has  expressly  reserved  to  the  legislature  the  right  to  create  municipal 
limits  ;  the  legislature  cannot  delegate  this  right.  Prince  George's  County 
V.  Eladenshurg,  Md.  ix.  406. 

35.  Forfeiture  —  Ordinance.  In  the  absence  of  express  legislative 
authority  a  city  cannot  pass  an  ordinance  providing  for  a  forfeiture  of 
property.     Kneedler  v.  Norristown,  Penii.  xiv.  61 ;  100  Penn.  St.  368. 

86.  Franchises  and  Privileges  —  Authority  of  Legislature.  Express 
grants  of  privileges  and  franchises  cannot  be  conferred  by  municipal 
corporations  in  the  absence  of  express  legislative  authority.  Logan  t. 
F^,  Iowa,  ii.  246 ;  43  Iowa,  524. 

37.  General  Incorporation  Law.  A  general  law  for  the  incorporation 
of  towns  is  not  a  delegation  of  legislative  authority.  Guild  v.  Chicago, 
111.  iii.  646  ;  82  111.  472. 

88.  Hospitals  —  Statutory  Authority  to  Erect  and  Maintain  —  Private 
Hospital.  Under  a  statutory  authority  to  a  municipal  corporation  to  es- 
tablish hospitals,  an  exclusive  right  in  it  is  not  granted,  but  private  hos- 
pitals may  be  erected  and  maintained.  Bersonies  v.  Indianapob's,  Ind. 
xi.  157;  71  Ind.  189. 

89.  Infectious  Diseases.  The  duties  imposed  and  powers  conferred 
upon  selectmen  by  c.  99  of  the  Gren.  Stats,  of  Vermont,  when  persons  are 
infected  with  small-pox,  are  not  imposed  and  conferred  upon  the  town  as 
such,  and  the  town  is  not  liable  for  the  acts  or  defaults  of  its  selectmen 
in  that  behalf.      White  v.  Marshjield,  Vt.  i.  678. 

40.  Impounding  Ordinance  —  Enforcement  An  impounding  ordi- 
nance is  not  penal  in  its  nature,  but  a  police  regulation,  and  must  be 
strictly  pursued.     Greencastle  v.  Martin,  Ind.  xii.  490 ;  74  Ind.  149. 

41.  Ibid.  —  Sale.  Where. _the  charter  confers  power  to  r^^nlato 
estrays,  an  ordinance  requiring  stray  cattle  to  be  impounded  and  after 
five  days'  advertisement  sold,  unless  redeemed  by  owner  and  damages 
paid,  is  valid.     Cartersvitte  v.  Lanham,  Ga.  xiii.  652 ;  67  Ga.  753. 

42.  Judicial  and  Ministerial  Errors.  Municipal  corporations  are  not 
liable  for  judicial  errors ;  but  for  a  wrongful  exercise  of  ministerial  pow- 
ers their  liability  is  the  same  as  those  of  private  citizens  under  the  same 
drcumstances.     Scdl  v.  Indianapolis,  Ind.  ii.  637 ;  62  Ind.  547. 

43.  Ibid.  —  Mandamus.  Where  the  duty  of  municipal  authoriUes  is 
ministerial  rather  than  legislative,  they  may  be  compelled  to  discharge 
the  duty  by  mandamus.  Cadettsburg  v.  Skinner,  Ky.  iv.  668  ;  IS  Bush, 
834. 

44.  Extending  Limits.  The  legislature  cannot  delegate  to  a  munic- 
ipal corporation  the  right  to  extend  its  limits  within  a  county  to  any 
extent  the  corporation  itself  may  determine.  Prinee  George's  County 
T.  Bladensburg,  Md.  ix.  406. 
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45.  Lobbjfing  —  Stvenue$  —  Injunction.  An  injunction  may  issue  at 
the  instance  of  a  citizen  and  tax-payer  to  prevent  tlie  municipality  from 
using  its  revenues  to  secure  favorable  legislation.  Henderton  v.  Coving- 
ton, Kj.  vii.  16 ;  14  Bosh,  812. 

46.  Non-Performance  of  PubKe  Duty.  Without  statutory  authority 
an  action  cannot  be  maintained  against  a  city  for  the  non-performance  of 
a  public  duty.     Black  v.  Columbia,  S.  C.  xvi.  798. 

47.  Nuisance — Powers  —  Statutory  Authority  to  build  Railway  Stores. 
A  city  has  no  power  to  declare  storehouses  of  a  railroad  company,  built 
under  statutory  authority,  nuisances.     Mayor  v.  R.  R.  Co.  Gn.  zvii.  582. 

48.  Ibid.  —  Removal  —  Penalty.  A  municipal  corporation  may  decide 
what  is  a  nuisance  and  direct  its  removal  under  the  penalty  its  charter 
allows  it  to  inflict.    Monroe  v.  Girspoch,  La.  xiii.  586  ;  33  I^  An.  1011. 

49.  Ordinances — Leyislative  Authority.  Unless  direct  authority  is 
conferred  the  councils  of  a  city  can  legislate  only  upon  matters  of  mu- 
nicipal administration.     Long  t.  Shelby  County,  Tenn.  xii.  285. 

60.  Ibid.  —  Jurisdiction.  An  ordinance  is  not  of  general  authority 
throughout  the  commonwealth.  Baldwin  v.  Philadelphia,  Penn.  xiii. 
168;  99  Penn.  St.  164. 

51.  Ibid.  —  Penalties.  Mnnicipal  corporations  can,  without  especial 
legislative  authority,  impose  penalties,  but  the  power  must  be  exercised 
reasonably  and  not  oppressively.  Kneedler  v.  Norristoum,  Penn.  xiv. 
61 ;  100  Penn.  St  868. 

62.  Jbid-  —  Propriety.  The  propriety  of  a  city  ordinance  cannot  be 
made  a  judicial  question.  Detroit  v.  Beekman,  Mich.  ii.  245 ;  34  Mich. 
125.     See  Kneedler  v.  Norristovn,  Penn.  xiv.  61  ;  100  Penn.  St.  868. 

68.  Note  in  Payment  —  Assignment  —  Presumption.  As  against  the 
maker  of  a  promissory  note,  assigned  to  a  municipal  corporation  by  way 
of  payment,  the  presumption  is  in  favor  of  the  power  of  the  corporation 
to  accept  the  assignment  Marshall  County  v.  Hanna,  Iowa,  xiii.  171  ; 
57  Iowa,  872. 

54.  Peace  Officers.  Municipalities  are  not  conservators  of  the  peace ; 
where  they  are  given  power  to  appoint  public  peace  officers,. these  officers 
derive  their  power  from  the  state.  Norristoum  v.  Fitxpatrick,  Penn.  x. 
158  ;  94  Penn.  St  121. 

55.  Police  Power —  Transfer.  The  police  power  of  a  city  cannot 
be  transferred.     Al/erton  v.  Chicago,  U.  S.  C.  C.  xii.  290. 

56.  Jbid.  —  Penalties  for  GamNing.  An  incorporated  town  has  power 
to  pass  ordinances  for  the  destruction  of  gambling  instruments  and  de- 
vices, but  not  to  prescribe  penalties  for  permitting  gambling  or  engaging 
therein.     Hampton  v.  Conroy,  Iowa,  xii.  652. 

57.  Rnd.  —  Selling  Liquors  —  Penalties.  An  incorporated  town,  un- 
der the  general  incorporation  act,  lias  no  power  to  pass  an  ordinance  pre- 
scribing penalties  for  the  sale  of  liquors  other  than  vinous  and  malt. 

md. 

68.  Ibid.  —  Regulating  Trade  —  Taxation.  Power  to  regulate  a 
business  or  trade  confers  upon  a  mnnicipal  corporation  no  power  to  tax 
such  business  or  trade.     State  v.  Commissioners,  N.  J.  xi.  878. 

59.  Restraint  of  Trade.  A  city  ordinance  regulating  trade,  which  is 
unreasonable,  opposed  to  public  policy,  or  in  restraint  of  trade,  is  void. 
Bt  parte  Frank,  Oal.  v.  521. 

60.  Ibid.  —  Speed  of  Trains.  An  ordinance  reetricting  the  speed  of 
railroad  trains  within  corporate  limits  is  primd  facie  valid.  KnoNorh 
T.  R.  R.  Co.  Minn.  xvii.  691, 

61.  Detecting  Theft  —  Merchants  Books  of  Account.  An  ordinance 
requiring  any  class  of  dealers  to  keep  a  set  of  accounts  which  shall  be 
open  to  police  inspection,  to  the  end  that  acts  of  theft  may  be  detected,  is 
without  force.     Long  v.  Shelby  County,  Tenn.  ziL  286. 
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62.  3id.  —  Wooden  Buildingt.  There  b  no  imi^ed  authority  in  Ae 
couucil  of  a  small  or  sparsely  settled  borough  to  prohibit  the  erection 
within  its  limits  of  wooden  buildings.  Kneedier  v.  NonitUtum,  Penn. 
xiv.  61  ;  100  Penn.  St.  368. 

63.  Ibid.  —  Property  destroyed  ta  stag  Fire.  Where  an  ordinaooe 
provides  for  reimbursement  for  property  destroyed  to  stay  a  fire,  the  city 
will  be  liable  wlien  its  exact  provieions  are  complied  with.  Bowditek  t. 
Boiton,  S.  C.  U.  S.  X.  193  ;  101  U.  S.  16.  PeopU  v.  Buffalo,  N.  Y.  vin. 
871 ;  76  N.  Y.  558. 

64.  Public  Charity  —  Delegation.  The  authority  exercised  by  a  mu- 
nicipality in  behalf  of  a  public  charity  is  a  trust  atid  cannot  be  delegated. 
Ltdustrial  School  v.  Broum,  Md.  iiL  741  ;  45  Md.  310. 

65.  Ibid.  —  PuUie  Work — Error  of  Judgment.  The  maDicipality 
will  not  be  responsible  in  damages  iot  an  error  in  judgment  in  the  pkn 
on  which  a  public  work  has  been  constructed.  Fair  v.  Philadelphia, 
Penn.  vii.  730 ;  88  Penn.  St.  309.  CoOini  v.  Philadelphia,  Penn.  ix.  762 ; 
93  Penn.  St.  272.  Smith  v.  Alexandria,  Va.  x.  381 ;  33  Gratt.  208. 
Detroit  V.  Beckman,  Mich.  ii.  245 ;  34  Mich.  125. 

66.  Real  Estate  —  Purchasing  Land  at  Tax  Sale.  The  geuera}  power 
to  buy  and  hold  real  estate  does  not  authorize  a  city  to  bay  at  a  tax  sale. 
Champaign  v.  Harmon,  III.  xii.  206 ;  56  111.  491. 

67.  Ibid.  —  Ditpotal  of  Real  Estate.  A  town  has  the  same  control 
and  right  of  disposal  of  its  real  estate  as  a  private  owner.  People  v.  R. 
R.  Co.  N.  Y.  xiL  633. 

68.  Ibid.  —  Agent  of  County  conveying  Land.  The  agents  of  a  county 
em|M)wered  to  sell  its  property  can  sell  only  the  title  and  interest  of  the 
county,  however  the  proceeds  of  the  sale  are  to  be  applied.  BaU  w.  Soott 
County,  U.  S.  C.  C.  xii.  101. 

69.  Remedy  by  Charier  —  Courts.  A  charter  provision  for  the  settle- 
ment of  dinputas,  without  the  intervention  of  the  courts,,  is  exclusive  of 
the  ordinary  remedies.     County  Attorney  v.  Hunt,  Tex.  xiii.  256. 

70.  Water  Supply.  The  supplying  of  water  to  its  citiaeiM  is  not  a 
municipal  duty,  and  the  city  may  make  regulations  as  to  payment  for  and 
use  of  water  supplied  by  it.  Int.  Co.  v.  Philadelphia,  Penn.  viiL  218 ; 
88  Penn.  St.  393. 

71.  Ibid.  —  Loss  of  House  by  Fire.  A  mnnicipal  corporation  is  not 
liable  to  a  tax-payer  for  the  destruction  of  his  house  by  fire  resulUng 
from  an  inadequate  supply  of  water  in  the  city  pipes.  Black  v.  Columbia, 
S.  C.  xvi.  798.     Ferns  v.  Water  Co.  Nev.  xii.  90;  16  Nev.  44. 

72.  Ways — Admission.  No  authority  is  given  to  towns  or  to  city 
councils  to  establish  ways  of  any  description,  by  mere  admission  on  votes. 
Brown  V.  Lawrence,  Mass.  i.  421  ;  120  Mass.  1. 

III.  omcers.  73.   City  Council  —  Election  —  Eligibility  of  Member.     A  city  council 

or  other  municipal  body  cannot  deprive  one  of  its  members  of  his  place 
for  causes  affecting  his  eligibility  at  the  time  of  his  election.  Ellison  v. 
Raleigh,  N.  C.  xvi.  757. 

74.  Ibid.  —  Act  Legislating  the  Council  out  of  Exigence.  On  applica- 
tion for  a  mandamus  against  the  common  oouncil,  they  may  call  in  ques- 
tion the  constitutionality  of  an  act  which  legislates  them  out  of  office. 
State  V.  Common  Council,  N.  J.  vi.  439. 

75.  Ibid.  —  Quorum  —  Majority.  The  action  of  a  quorum  is  the 
action  of  the  board,  and  a  majority  of  the  quorum  present  can  do  any  act 
which  a  majority  of  the  lioard  if  present  might  do.  People  v.  Harrington, 
Cal.  xvi.  363.    People  v.  Crissey,  N.  Y.  xvi.  809. 

76.  Ibid.  —  Power  of  Removal.  Under  the  General  Statutes  of  Mas- 
sachusetts, the  board  of  aldermen,  the  mayor  non-concurring,  have  no 
power  to  remove  police  officers  or  to  deny  them  all  pay.     Murphy  v. 

Webber,  Mass.  xiii.  80;  131  Mass.  482. 
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77.  Comp«n$atioK —  AtUhority  to  Employ  —  iSla<«<«.  No  {wymoDt  eaa 
be  made  for  services  to  a  municipal  corporation  hdIcss  the  employment  is 
authorized  by  statute.     HanotU  v.  Nev>  York,  x.  146. 

78.  Ibid.  —  Honorary  Office.  Tbe  acceptance  of  an  houorary  em- 
ployment under  a  municipal  corporation  precludes  any  claim  for  com* 
pensation.     Ibid. 

79.  Ibid.  —  Selectmen.  Selectmen  in  Massachusetts  are  not  paid  for 
their  services.     Famworth  v.  Melrote,  Mass.  iiL  $02;  122  Mass.  26s. 

80.  Ibid.  —  Utage  of  Other  Tounu.  That  other  towns  pay  their  select- 
men affords  no  proof  of  such  a  general  and  lawful  usage  as  will  estahlish 
a  legal  liability.     Ibid. 

81.  Ibid.  —  Reduction  during  Term.  Where  a  constitutional  provi- 
sion forbids  the  passing  of  auy  law  altering  tbe  salary  of  an  oiRcer  dnnng 
his  term,  the  prohibition  does  not  apply  to  alterations  by  ordinance  in  the 
salary  of  an  officer  whose  office  was  created  by  ordinance.  Baldmn  v. 
Pkiladehiftia,  Penn.  xiit.  153;  99  Penn.  St.  164. 

82.  Contract  —  Pereonol  Liability.  Although  a  contract  made  by  a 
public  officer,  in  his  official  capacity,  will  not  bind  him  personally,  he  may 
render  himself  personally  liable.  Providence  v.  MUer,  R.  I.  i.  4&2;  11 
R.  I.  272. 

83.  Diteretion.  Where  the  dudes  of  municipal  officers  are  discre* 
tionary,  in  the  absence  of  fraud  or  had  faith  tbe  courts  cannot  regulate 
the  exercise  of  their  discretion.  Ntteport  v.  Berry,  Ky.  xv.  146 ;  80  Ky. 
854. 

84.  Election* —  VoidBdUot  —  New  Vote.  A  convention  of  municipal 
authorities  called  to  elect  officers  of  the  corporation  may  at  the  same 
meeting,  and  before  the  result  of  the  election  has  been  declared,  declare 
a  ballot  void,  and  proceed  to  vote  aaew>  Baker  v.  CttsAmau,  Mass.  viii. 
364 ;  127  Mass.  105. 

85.  Mayor  —  Passage  over  Veto  —  Second  Feto.  An  objection  to  a 
resolution  by  way  of  veto  by  a  mayor  which  has  been  overcome  by  th« 
requisite  vote  cannot  be  again  urged  by  him  to  avoid  doing  a  mere  mini»> 
terial  act  to  effectuate  such  appropriation.  State  v.  Fiedler,  N.  J.  xliL 
277. 

86.  Violation  of  Ordinance  —  Officers  Participating.  A  city  ia  not 
liable  for  injuries  caused  by  a  violation  of  a  city  ordinance  upon  the 
eroond  that  its  officers  as  individuals  were  active  participants  in  the 
illegal  act     Ball  v.  Woodbine,  Iowa,  xvi.  297. 

87.  Police  Officer*  —  Unauthorized  Destruction  qf  Projterty.  A  city 
is  not  liable  for  the  unauthorized  destruction  of  property  by  its  police. 
Harmon  v.  Lynchburg,  Va.  x.  678 ;  83  Gratt,  87. 

88.  Ibid.  —  Non-Feasance.  A  city  is  not  liable  for  the  non-feasance 
or  omission  of  duty  of  its  police  officers.  Little  v.  Madison,  Wis.  x.  511 ; 
49  Wis.  605.  Norrittown  v.  Fitzpatriek,  Penn.  x.  168.  Campbell  v. 
Montgomery,  Ala.  L  485  ;  53  Ala.  527. 

89.  Trespass  —  Rftpondeat  Superior.  The  doctrine  of  respondeat 
superior  applies  where  a  public  officer  acting  under  the  express  author- 
ity of  the  city  commits  a  trespass.  Woodcock  v.  Calais,  Maine,  iii.  772. 
Weed  V.  Greenwich,  Conn,  viu  104 ;  45  Conn. 

90.  Ibid.  —  Collector  —  Distress.  Under  a  statute  requiring  a  collector 
to  keep  a  distress  for  taxes  four  days  before  selling,  he  will  be  a  tres- 
ptasser  ab  initio  if  he  sells  after  keeping  the  distress  for  a  longer  period. 
Famtworth  Co.  v.  Rand,  Maine,  i.  358 ;  65  Maine,  19. 

91.  Trustee*  purchating  on  Credit — Tax.  The  trusleee  of  a  town 
cannot,  where  there  has  been  no  tax  set  apart  for  that  pnrpose,  bind  the 
town  for  a  purchase  on  credit  of  tools  and  machinery  for  tbe  repair  of 
highways.      Wells  v.  Grub,  Iowa.  xiii.  498 ;  58  Iowa.  384. 

92.  Delegation  of  Power  to.  Municipal  Corporation.    The  power  of  IV.  Liceiue*. 
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taxation  belongg  exclusively  to  the  legislative  branch  of  the  eovernment, 
bat  it  may  be  delegated  to  municipal  corporations.  U.  S.  v.  New  Orleans, 
S.  C.  U.  S.  vii.  513;  98  U.  S.  881. 

93.  Delegating  its  Power.  The  mayor  and  council  having  the  power 
delegated  to  them  by  the  general  assembly  to  tax  cannot  delegate  it  to 
the  mayor  alone ;  and  so  much  of  the  ordinances  as  so  delegates  this 
power  is  void.     Johmtoti  t.  Maeon,  6a.  ix.  208. 

94.  Ibid.  —  Essential  AtlribtUe.  When  a  municipal  corporation  is 
created,  the  power  of  taxation  is  vested  in  it  as  an  essential  attribute,  for 
ftll  the  purposes  of  its  existence,  unless  its  exercise  be  in  express  terms 
prohibited.      U.  S.  v.  New  Orleans,  S.  C.  U.  S.  vii.  513 ;  98  U.  S.  381. 

95.  Ibid.  —  Subjects.  Whilst  the  state  cannot  grant  to  a  municipal 
corporation  power  to  tax  that  which  it  cannot  itself  tax,  yet  it  may  grant 
the  fKiwer  over  any  of  its  own  subjects  of  taxation  ;  and  the  municipal 
authorities  may  tax  under  the  grant  whether  ihe  state  sees  fit  to  exercise 
the  power  on  its  own  account  or  not.     Johnston  v.  Macon,  6a.  ix.  208. 

96.  Coniraet.  The  grant  of  a  license  by  a  city  does  not  create  a  con- 
tract between  the  applicant  and  the  city.  Emery  v.  LoweB,  Mass.  viii. 
109  ;  127  Mass.  138. 

97.  Franchise.  A  municipal  body  has  no  power  to  grant  a  franchise ; 
it  can  only  grant  a  license,  which  it  may  extend  if  the  public  good  so 
require.     R.  R.  Go.  v.  People,  111.  i.  39. 

98.  BilKard  Room  —  Pool —  Indirect  Payment.  If  the  jury  find  that 
the  "  game  of  pool "  is  the  game  of  billiards,  though  the  payment  is  in- 
direct throu<;h  the  purchase  of  drams  and  cigars,  the  tavern  keeper  must 
take  out  a  license  as  a  keeper  of  a  billiard  room.  Willems  v.  Common- 
wealth, Penn.  xv.  848. 

99.  Business  Tax  —  Ad  Valorem.  A  business  tax  must  be  an  a<f 
valorem  tax.     Johnston  v.  Macon,  6a.  ix.  208. 

100.  Rid.  —  Enttmeration.  Under  a  constitutional  provision  for  a 
business  tax  any  occupation  which  is  pursued  for  profit,  as  keeping  a  liv- 
ery stable,  may  be  taxed  by  a  general  law,  although  such  business  is  not 
enumerated  as  one  of  the  objects  or  subjects  of  taxation  without  valua- 
tion.    Howland  v.  Chicago,  III.  xvii.  524. 

101.  Ibid. —  Gross  Receipt*.  The  grant  of  power  to  a  city  in  its 
charter  "  to  levy  taxes  on  real  and  personal  property,  auction  sales,  sales 
of  merchandise,  and  capital  employed  in  business  in  said  city,  and  street 
tax  on  all  inhabitants,"  does  not  include  the  power  to  levy  a  tax  on  the 
gross  receipts  of  warehouses.  Selma  v.  Press  and  Warehouse  Co.  Ala. 
xiii.  622. 

102.  Ibid.  —  Population.  A  tax  on  a  business  graded  according  to  the 
population  of  towns  is  not  in  violation  of  a  constitutional  requirement 
that  "  taxation  shall  be  equal  and  uniform  throughout  the  state."  Im, 
Co.  V.  ^aU,  Tex.  i.  65. 

103.  Ibid.  —  Uniformity.  A  city  ordinance  which  for  purposes  of 
revenue  imposes  a  license  fee  upon  meat-shops,  and  which  discriminates 
in  favor  of  shops  in  one  part  of  the  city  and  against  shops  in  another 
part,  is  void  for  want  of  uniformity.     St.  Louis  v.  Sprigel,  Mo.  xiv.  63. 

104.  Ibid.  —  Classes  of  Business.  The  provision  in  the  Constitution  of 
1877,  that  "all  taxation  shall  be  uniform  upon  the  same  class  of  subjects 
.  .  .  within  the  territorial  limits  of  the  authority  levying  the  tax,"  does 
not  prevent  the  imposition  by  a  municipal  corporation  of  a  tax  on  one 
class  of  business  and  not  on  another.  Cutliff  v.  Albany,  6a.  vii.  42. 
State  V.  Pilsbury,  S.  C.  U.  S.  xiii.  609. 

105.  Ibid. — On  Same  Business  by  both  City  and  County.  A  city  may 
require  a  license  (and  enforce  a  penalty  in  case  of  default)  for  carrying 
on  any  trade  or  business  within  its  corporate  limits,  notwithstanding  the 
fact  that  the  party  has  procured  a  license  from  the  county  to  carry  on 
the  same  trade  or  business.     Ex  parte  Seibenhauer,  Nev.  x.  175. 
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106.  Drumaifr's  Act —  Nevada.  The  " Drummer's  Act"  does  not  im- 
pose any  impost  or  duty  upon  imports,  and  does  not  interfere  with  the 
power  of  Congress  to  regulate  commerce  among  the  states,  and  is  not  re- 
pugnant to  any  provision  of  the  state  or  federal  Constitution.  Ex  parte 
Bobinton,  Nev.  v.  181. 

107.  /&t<^. — Ordinance —  SnumereUion.  An  ordinance  taxing  a  com- 
mercial  traveller  or  "  drummer  "  cannot  be  maintained  under  a  charter 
which  does  not  de^iguate  him  directly  or  by  clear  implication,  if  the  vari- 
ous occupations  to  be  taxed  are  enumerated.  £x  parte  Ta^or,  Miss.  xi. 
537 ;  58  Miss.  478. 

108.  £xehuive  Lieente.  The  exolasive  power  conferred  upon  a  city 
to  grant  a  license  does  not  authorize  it  to  grant  an  exclusive  license ;  but 
a  power  to  grant  or  refuse  a  license  does  confer  such  power.  Ferry  Co. 
V.  Davit,  Iowa,  viii.  496;  48  Iowa,  133. 

109.  Haek*  —  Monopoly.  A  grant  of  the  sole  and  exclusive  right  to 
run  hacks  and  omnibuses  to  a  person  by  a  city  will  not  be  sustained 
under  a  general  power  to  license.  Logan  v.  Pyne,  Iowa,  ii.  246 ;  43 
Iowa,  524. 

110.  Limitation  of  Taxation.  The  limitation  of  municipal  corpora- 
tions to  tax  will  not  a£Eect  the  right  to  require  licenses  to  do  business  in 
the  city.     Johnston  v.  Macon,  6a.  ix.  208. 

111.  Salt  of  Manufactures — Patent.  A  state  may  require  the  taking 
oat  of  a  license  for  the  sale  of  a  manufactured  article,  though  patented. 

Webber  r.  Virginia,  S.  C.  U.  S.  xi.  798. 

112.  Merchant's  Tax —  Trustee  to  SeU.  A  trustee  to  whom  goods  are 
assigned  and  who  sells  them  from  the  store,  but  without  replenishing  the 
stock,  is  not  a  merchant  within  the  meaning  of  the  law  so  as  to  be  bound 
to  take  out  license  or  pay  tax  in  order  to  sell  the  goods.  Arnett  v.  £d- 
mundson,  Tenn.  v.  604. 

113.  Non-Resident  Traders.  No  tax  can  be  impo8e<l  on  non-resident 
traders  without  imposing  a  like  tax  on  resident  traders  of  the  same  class. 
Gotdd  V.  Atlanta,  Ga.  i.  186;  55  Ga.  678. 

114.  Payment  —  Note.  The  collector  cannot  take  a  note  in  payment 
for  a  license.     Doran  v.  Phillips,  Mich.  xiii.  205 ;  47  Mich.  228. 

115.  Of  Pedler — Authority  to  Tax  ProdueU.  The  authority  of  the 
state  to  tax  products,  not  foreign,  and  to  require  pedler's  license  fee  to  be 
paid,  examined,  and  the  authorities  set  out.  Howe  Machine  Co.  v.  Cfage, 
S.  C.  U.  S.  ix.  769. 

116.  Ibid. —  Milk-Dealer.  A  milk-dealer  who  sells  from  his  wagon, 
though  he  serves  regular  customers  too,  is  a  pedler;  and  where  pedlers, 
under  the  ordinances  of  a  city,  must  be  licensed,  he  must  take  oat  a 
license.     Chicago  v.  BaHee,  III.  xii.  650 ;  100  III.  57. 

117.  Tax  on  Professions.  It  is  the  state's  right  and  duty  to  require 
examination  and  license  hs  condition  precedent  to  permitting  persons  to 
engage  in  or  carry  on  professions  or  arts  requiring  peculiar  skill  and  abil- 
ity  and  mental  and  moral  qualifications.  McCasiel  v.  State,  Ala.  ii.  178; 
58  Ala.  510.     St.  Louit  v.  Sternberg,  Mo.  vii.  400 ;  69  Mo.  289. 

118.  Ibid. —  Uniform  Tax.  The  constitutional  requirement  that  tax- 
ation upon  property  shall  be  in  exact  proportion  to  its  value  does  not  for- 
bid the  requirement  of  a  license,  as  a  means  of  raising  revenue,  for  the 
carrying  on  the  profession  of  an  attorney  or  physician.  MeOaskel  v. 
State,  Ala.  iL  178  ;  53  Ala.  510. 

119.  Jbid.  —  Partners.  Authority  to  tax  all  persons  exercising  any 
profession  or  business  may  be  exercised  by  taxing  each  member  of  a  firm. 
Wilder  v.  Savannah,  Ga.  xvii.  522. 

120.  Jbid.  —  Viidation.  Where  there  is  a  violation  of  an  ordinanoe 
imposing  a  license  tax  the  essence  of  the  offence  consists  in  pursuing  the 
avocation  without  license.  St.  Louis  r.  Sternberg,  Mo.  vii.  400;  69  Mo. 
289. 
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121.  "  SoUeitttr."  The  word  "solicitor,"  upon  whom  a  Hcense  tax  is 
impoeed,  applies  to  iudividuals  who  are  engaged  in  business  as  solicitors 
as  an  independent  means  of  livelihood.  ^  parte  Seibenhauer,  Nev.  x. 
175. 

122.  Street  Railway*.  Under  a  statute  authorizing  a  city  to  Ucenae 
hackmen,  omnibus  drivers,  "  and  others  pursuing  like  occupatioos,"  a 
city  may  require  street  railway  companies  to  take  out  lieenses  lor  their 
cars.     AllertoH  v.  Chicago,  U.  S.  C.  G.  xii.  290. 

123.  Teueation.  The  power  to  tax  occupations,  privileges,  etc.,  in* 
dudes  the  power  to  license  them.     &at»  v.  MotUgomery,  Ala.  xi.  258. 

124.  7Vo  IVade*  -^  Two  Liceusei.  UDder  an  ordinauee  classifying 
and  taxing  the  various  trades  and  occupations,  a  person  engaged  in  two 
or  more  trades  is  liable  to  a  tax  on  both,  unless  custom  justifies  the 
joinder  of  the  two.      Wilder  v.  Savannah,  Ga.  xviL  52^. 

125.  j&id.  A  license  fee,  when  imposed  for  the  main  purpose  of 
revenue,  is  a  tax.  St.  Louit  v.  Sprigd,  Mo.  xiv.  53.  See  N*w  Ha»en  v. 
Water  Co,  Coon.  iv.  43 ;  44  Conn.  105. 

126.  Tax  on  Wagons.  A  tax  on  a  private  wagon  for  private  use,  and 
not  employed  in  any  hauling  business  for  others,  is  a  tax  on  property,  and 
if  the  wagon  is  assessed  and  paid  for  ooee  as  property  it  cannot  be  taxed 
again.    Johnston  v.  Macon,  6a.  ix.  208. 

127.  Ibid.  — Drays — Bow  Employed.  A  tax  on  the  business  of 
drayage,  scaled  according  to  the  number  of  drays  employed,  and  aooord- 
ing  to  the  capacity  of  the  drays,  whether  one  or  two  horses,  is  uniform, 
and  whether  the  drays  be  employed  in  general  buniness,  or  be  confined  to 
the  business  of  their  owners  and  their  customers  in  and  about  transport 
ing  goods  to  and  from  their  stores,  the  legality  of  the  tax  in  not  affected. 
The  wear  and  tear  upon  streets  and  bridges  is  as  great  in  the  one  as  in 
the  other  case,  and  the  consequent  expense  to  the  city  of  this  business  is 
Oqoal.    Md. 

V.  Better-  128.   Claim  for  Public   LnprovemetUs.      A  municipal   claim  for  im- 

ments.  provements  filed  against  the  property  benfited  is  not  a  tax,  it  is  compen- 

sation pud  by  the  owner  of  the  property.  Hagemann's  Appeal,  Pena.  viL 
309;  88  Penn.  St,  21. 

129.  Svit  of  Creditor  for  Improvements —  GoOection  of  Assessments. 
A  creditor  of  a  municipality  is  not  obliged  to  wait,  before  he  sues,  until 
the  money  can  be  oolleoted  from  the  landowners  benefited,  and  on  whom 
the  charter  imposes  the  expense  of  the  improvement.  Little  v.  Union, 
N.  J.  viii.  115;  11  Vroom,  397. 

130.  Illegal  Assessment  —  Certific€Ue  of  Indemnity.  A  city  having 
issued  certificates  of  indebtedness  to  indemnify  those  from  whom  a  tax 
had  been  wrongfully  exacted,  the  taxes  so  collected  may  be  recovered, 
both  by  such  tax-payers  as  had  received  certificates,  and  others  who  had 
paid  the  illegal  assessment;  but  such  uidebtedness  cannot  be  set  off 
against  a  new  assessment  for  the  same  tax,  ordered  to  be  collected  in  cask 
by  mandamus  from  the  federal  circuit  court.  Ziea  t.  Memphis,  Tenn. 
iv.  153  ;  9  Heisk.  103. 

131.  Injunction.  A  municipal  corporation  will  not  be  restrained 
from  selling  land  which  it  has  illegally  assessed  for  a'  betterment  tax ; 
the  plaintiff  must  seek  his  remedy  at  law.  Norton  v.  Boston,  Mass.  i. 
448.     Murphy  v.  Wilmington,  Del.  x.  765. 

132.  Marsh  Lands.  Where  a  considerable  tract  of  land  owned  by 
different  persons  is  in  a  condition  precluding  cultivation  on  account  of 
moisture  and  overflow,  which  could  be  relieved  by  embankments  and 
drains,  it  is  a  matter  of  such  public  interest  as  will  justify  the  levy  of 
assessments  upon  the  owners  of  said  land  for  the  purpose  of  making  the 
requisite  improvements.  Sutherford  v.  Maynes,  Penn.  xi.  619 ;  97  Penn. 
St.  78. 
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133.  Sub-Lessee  —  Covenant  to  penf  Thxes.  A  sab-lessee  who  has 
covenanted  to  pay  "  all  taxes  and  duties  levied  or  to  be  levied  on  the 
premises  during  tbe  term  "  mnst  reimburse  his  lessee  on  his  payment  of 
a  betterment  tax.     Simonds  v.  7\trner,  Mass.  ii.  93. 

134.  County  Bridge  used  hy    Town.      A   bridge  belonging  to   the   VI.  Bridges, 
county,  tbongb  in  the  corporate  limits  of  a  town,  is  still  a  county  bridge. 

Daniels  v.  Athens,  6a.  i.  209. 

185.  Jbid,  —  Repairs  —  Title  in  Ontnty.  That  the  town  nses  tho 
bridge,  and  Tolvntarily  repairs  it  and  the  embankment,  does  not  divest 
the  county  of  the  tide.     Ihid. 

136.  Defsetive  Bridye -^  Notice.  A  city  is  not  liable  for  damage  doc 
to  a  defective  bridge  without  notice.  7%eaA  v.  Toniers,  N.  T.  x.  748  ; 
21  Han,  21. 

187.  Ibid.  —  Presumption  of  Notice  from  Oantinucaice.  A  presamp- 
tion  of  notice  of  a  defective  bridge  may  arise  from  the  mere  continuance 
of  its  dangerous  condition.  Loyansport  v.  Justice,  Ind.  xiL  395;  74  Ind. 
378. 

138.  Embankment  to  Bridge.  The  embankment  contiguons  to  a  bridge 
is  part  of  the  bridge  itself.     Daniels  v.  Athens,  Ga.  i.  209. 

139.  Changes  and  Modifications.    The  pnrchase  of  a  stall  in  a  public  Til.  Markets, 
market  is  tbe  puroliase  of  an  easement  limited  to  the  existence  of  the 

market,  and  subject  to  such  changes  as  the  public  needs  may  require. 
Rose  v.  Baltimore,  Md.  viii.  686 ;  51  Md.  256. 

140.  Surplus  Water.     If  the  city  increases  the  flow  of  surplus  water  VIII.  Sew«re. 
it  is  liable  for  injuries  ;  not  otherwise.     Smith  v.  Tripp,  R.  I.  xi.  755 ; 

13  R.  I.  152.  Smith  r.  Alexandria,  Va.  xi.  820 ;  88  Gratt  208.  Piear- 
son  V.  Zahle,  Ky.  ix.  311 ;  78  Ky.  170.  Field  v.  West  Orange,  N.  J.  xv. 
656  }  9  Stew.  118.  Per  contra,  Mayor  v.  Wilson,  Md.  vii.  336 ;  48  Md. 
Fmr  V.  PMkuMphia,  Penn.  VA.  730 ;  88  Penn.  St.  309.  Keith  v.  Brock- 
ton, MaM.  xvii.  273. 

141.  Assessment —  Superficial  Area.  Assessments  for  sewers  levied 
according  to  the  superflcial  area  of  lots,  without  regard  to  actual  or  prob- 
able benefits,  are  unlawful.  Thomas  v.  Cain,  Mich.  iii.  403;  35  Mich. 
155. 

1 42.  Ibid.  —  Compensation  —  Ovmer  of  Fee.  A  city  can  nse  the 
streets  both  for  ordinary  sewerage  and  drainage  of  stagnant  water,  when 
so  required  by  the  public  health,  without  compensation  to  the  owner  of 
the  fee.     Stondinger  v.  Newark,  N.  J.  iv.  450 ;  1  Stew.  Eq.  part  2. 

143.  Construction — Damage.  A  city  is  liable  for  an  injury  to  plain- 
tifTs  boose  resulting  from  tbe  cutting  of  a  sewer  in  snch  a  manner  as  to 
force  large  quantities  of  water  upon  plaintiff's  premises.  McChire  v. 
Redwing,  Minn.  xii.  788;  28  Minn.  186.  Ashley  v.  Port  Huron,  Mich, 
iii.  S12;  36  Midi.  296. 

1 44.  Obstruction  —  Notice.  A  city  will  not  be  liable  for  injuries 
caused  to  individuals  by  an  obstruction  in  a  public  sewer,  not  placed 
there  by  its  own  officials  or  by  authority  of  the  city  government  until 
after  actual  notice  of  sach  obstruction,  or  antil  by  reason  of  the  lapse  of 
tiDie  actual  notice  mav  be  presumed.  Rowe  v.  Portsmouth,  N.  H.  iL 
119  ;  8  Am.  L.  T.  R.  482;  58  N.  H.  291. 

145.  Connection  of  Private  Sewers  —  Damages  —  Statute.  Under  a 
Maine  statute  allowing  a  city  to  diai^e  for  connection  with  a  public 
drain,  and  giving  an  injured  party  a  right  of  action  for  failure  to  repair, 
the  city  is  liable  for  insufficiency  of  capacity  in  the  drain,  notwithstand- 
ing an  nnnsual  quantity  of  rainfall.  Blood  v.  Bangor,  Maine,  iii.  635 ; 
66  Maine,  154. 

146.  Prior  Sufficient  Natural  Drainage.  Where  a  city,  through  a 
mistake  of  judgment,  constructs  a  sewer  of  insufficient  capacity,  thereby 
caosing  laud  to  be  overflowed,  it  is  not  liable,  although  ample  natural 
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drainage  was  destroyed  by  sach  construction.     Cottitu  v.  PhUadtiphia, 
Hoff  V.  Philadelphia,  Penn.  ix.  762 ;  93  Penn.  St.  27-2. 

147.  Streets —  Grading.  A  municipal  corporation  has  an  implied 
power  to  grade  and  pave  its  streets  and  lay  drains  and  sewers  therein. 

WiUiatmport  v.  Commonwealth,  Penn.  iv.  62S ;  84  Penn.  St.  487. 

148.  Storms.  If  the  city  provides  drains  sufficient  to  canr  off  the 
ordinary  flow  of  surface  water  it  has  fulfilled  its  duty  AUen  t.  Chippemi 
FaUs,  Wis.  jiL  96;  52  Wis.  480. 

149.  Tenant  —  Injury.  Though  a  tenant,  when  he  became  such,  had 
no  knowledge  of  the  insufficiency  of  the  capacity  of  a  sewer,  he  cannot 
maintain  an  action  for  injuries  resulting  therefrom.  RoU  v.  Indian- 
apolis, Ind.  iL  637 ;  52  Ind.  547. 

IX.  Sidewalks.        150.  Defects  —  Constructive  Notice.    Constructive  notice  of  a  defective 

sidewalk  is  sufficient  to  kind  the  city.     Dolton  v.  Allison,  Mich.  xv.  596. 

151.  Ibid.  —  Evidence  of  Other  Accidents.  Evidence  that  other  acci- 
denta  had  happened  from  the  same  defect  in  the  highway  is  competent  to 
show  that  the  city  had  notice.  Z>t«i!.  of  Columbia  v.  Arms,  S.  C.  U.  S. 
xvL  353. 

152.  Defect  in  Han  of  Sidewalk  —  Fallon  Ice.  A  city  is  not  liable 
for  injuries  due  to  a  fall  on  an  icy  sidewalk,  the  grade  of  which  had  been 
improperly  constructed.  N^ligeuce  cannot  be  predicated  of  the  plan  of 
a  public  work  ;  in  its  management  after  construction  due  care  must  be 
observed.      Urquhart  v.  Ogdensburg,  N.  Y.  xv.  844;  91  N.  Y.  67. 

153.  Ordinance  to  Remove  Obstructions  on  Sideioalks.  The  owner  or 
occupant  of  premises  cannot  be  obliged  by  city  ordinance,  or  otherwise, 
to  keep  the  street  or  sidewalk  in  front  of  his  premises  free  from  obstruc- 
tion at  his  own  expense.  Gridley  v.  ^oomington.  III.  vii.  208 ;  88  III. 
554. 

154.  Finafor  not  Removing  Snow.  A  city  ordinance  which  imposes  a 
fine  upon  the  owner  or  occupant  of  premises  for  permitting  snow  to  re- 
main on  the  sidewalk  in  front  of  the  premises  is  invalid.     Ibid. 

155.  Repaving  —  Materials.  .  The  paving  of  a  sidewalk  and  an  as- 
sessment therefor  discharges  the  property  from  any  further  assessment 
for  repaving  it,  and  that  the  materials  used  in  the  first  and  second  pave- 
ments were  different  in  kind  does  not  affect  this  rule.  In  re  Grube,  N. 
Y.  X.  148. 

156.  Ibid.  —  Carriage  Wtuf.  The  paving  of  a  sidewalk  and  an  as- 
sessment therefor  will  not  discharge  the  property  from  an  assessment  fat 
paving  the  carriage  way.     Ibid. 

X.  Streets.  157.  Authority  over  Streets.     Cities  and  towns  can  exercise,  relative  to 

their  streets,  such  powers  as  are  delegated  by  the  legislature.     Chicago 
V.  Ramsey,  111.  vi.  300 ;  87  111.  848. 

158.  Condemnation  of  Land.  Where  land  is  taken  for  a  street  im- 
provement, the  liability  to  pay  for  it  becomes  fixed.  Genet  v.  Brooklyn, 
k  Y.  xvii.  699. 

159.  Ibid.  —  Award —  Ejectment.  Where  the  owner  of  land  con- 
demned by  a  city  for  a  street  and  a  sewer  built  therein  recovers  in  eject- 
ment for  non-payment  of  the  award,  on  the  payment  of  award,  interest, 
and  costs  the  city  can  have  a  permanent  injunction.  Jersey  City  t.  Fitz. 
Patrick,  N.  J.  vii.  272. 

160.  Rid.  —  Injunction — F/etiment.  Lauds  condemned  by  a  muni- 
cipal corporation  as  a  street  before  payment  of  the  award  of  damages  will 
not,  at  the  instance  of  the  owner,  be  restrained  in  their  use  by  injunctioD. 
Jersey  City  v.  Gardner,  N.  J.  xii.  532. 

IGl.  Ibid.  —  Mortgagee  —  Notice.  A  corporation  taking  lands  for  a 
street  must  follow  the  statute,  and  unless  notice  is  given  according  to 
the  law  the  city  does  not  acquire  title  as  against  the  mortgagee  who  had 
no  notice.     Savings  Inst.  v.  Providence,  B.  I.  viL  121 ;  12  B.  I.  144. 
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163.  ConttructiHg  Street  —  Dinet  Injury,  A  mnnioipai  corporation  is 
liable  if,  in  lawfully  constructing  a  street,  sach  construction  directly 
causes  injury  to  the  land  of  an  adjoining  owner.  Kemper  y.  LoutsPtUe, 
Ky.  vi.  236.     Gilman  v.  Laconia,  N.  H.  2  Am.  L.  T.  R.  857. 

168.  Crottings  —  Necessity.  It  is  error  to  submit  to  a  jury  the  ques- 
tion whether  a  crossing  on  a  highway  was  a  public  necessity  ;  the  deter- 
mination of  that  question  rests  with  the  city.  Easton  v.  Nfff,  Penn. 
xviL  59. 

164.  Dedication  — Reversion.  Land,  dedicated  to  a  city  for  the  pur- 
pose of  a  street,  reverts  when  abandoned  or  vacated  by  the  city.    Hdm  v. 

Webster,  lU.  iv.  858. 

165.  Ejectment.  A  municipal  corporation  may  maintain  ejectment  to 
recover  possession  of  streets  which  it  owns.  ASion  Francisco  v.  Sullivan, 
CaLL624:  56  Cal.  603. 

166.  PvHic  Way  vel  nam  —  Jury.  The  question  of  a  public  wa y  «>«/ 
non  is  for  the  jury.     Johnson  v.  Mthcaukee,  Wig.  viii.  542  ;  46  Wis.  568. 

167.  Opening  Street  —  Railroad  Switches  —  Injunction.  That  there 
are,  within  the  limits  of  a  proposed  street,  railroad  switches  will  not 
prevent  the  opening  of  the  street.  Canal  Co.  v.  Whitehall,  N.  Y.  xiv. 
663. 

168.  Railroad  Track  —  Constitutional  Prohibition  —  Legislature — 
City.  A  constitutional  prohibition  against  a  legislature  granting  special 
privileges  does  not  prevent  a  dty  from  giving  a  special  license  to  con- 
struct a  railway  in  its  streets.     R.  R.  Co.  v.  People,  111.  i.  89. 

1 69.  IHd.  —  Damages  to  Property    Owners.     Mnnicipal   authorities 
cannot  authorize  a  railroad  company  to  permanently  obstruct  a  portion  of 
a  street  without  compensation  to  abutting  lot  owners.    R.  R.  Co.  v.  Rein-  . 
hackle.  Neb.  zvii.  534. 

170.  Street  Improvement — City's  Lien  —  Pleading.  Where  a  city 
has  a  lieu  on  a  lot  for  a  street  improvement,  in  an  action  on  the  lieu  it 
must  be  alleged  that  the  defendant  owns  the  lot.  Santa  Barbara  y. 
Huse,  Cal.  iii.  84 ;  51  Cal.  217. 

171.  Unauthorized  Street  Lnprovement — Benefit.  An  unauthorized 
contract  for  a  street  improvement  will  not  render  the  town  liable  on  the 
ground  that  it  b  benefited  thereby.     Belletriew  v.  Hohn,  Ky.  zvii.  713. 

172.  Stream  flowing  through  Street  —  Diversion.  Where  the  course 
of  a  stream  flowing  through  a  street  has  been  diverted  by  the  city  to 
the  injury  of  a  landowner,  the  latter  can  recover  in  the  absence  of  any 
contributory  negligence.  Hoehl  v.  Muscatine,  Iowa,  xiii.  585 ;  57  Iowa, 
444. 

173.  Grading  Street  —  Contractor —  Trespass.  The  city  is  liable  for 
consequential  injuries  of  its  contractor  for  street  grading  when  he  dumps 
opou  the  land  of  another  large  quantities  of  earth.  Broadwell  v.  Kansas, 
Mo.  zui.  757  ;   75  Ho.  213. 

174.  Rnd.  —  Removal  of  Eartli  to  fill  up  Another  J^eel.  The  removal 
of  the  earth  in  the  street,  for  the  purpose  not  of  grading  the  street,  but  of 
filling  up  other  streets,  will  render  the  city  liable  for  resulting  injuries  to 
a  lot  holder.    Macon  r.  Bill,  Ga.  iiL  657 ;  58  Ga.  595. 

175.  Jbid.  —  Change  of  Grade  —  Injury  to  Abutting  Owners.  In  the 
absence  of  a  statute,  a  city  is  not  liable  for  injury  to  abutting  owners  by 
reason  of  a  change  of  grade,  unless  the  work  is  negligently  done.  PonUac 
V.  CaHer,  Mich.  2  Am.  L.  T.  R.  876.  Macon  v.  Hill,  Ga.  iii.  657  ;  58 
Ga.  595.  Akron  v.  Chamberlain  Co.  Ohio,  viii.  87 ;  84  Ohio  St.  328. 
Transportation  Co.  v.  Chicago,  S.  C.  U.  S.  viii.  385;  99  U.  S.  685. 
Per  contra.  Dyer  v.  &.  Paul,  Minn.  xi.  574 ;  27  Minn.  457. 

176.  Jbid.  —  "  Abutting  Owner  "  —  Tenant  —  Statute.  A  tenant  from 
year  to  year  is  an  owner  within  the  meaning  of  the  statute,  giving  com- 
pensation to  the  abutting  owner  for  the  injury  from  a  change  of  grade. 

GiUigan  v.  Providence,  K.  I.  i.  71 ;  11  B.  1.  258. 
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177.  Bnd.— Unimprmed  Lot  —  SltUuie.  A  provision  in  a  cbarter, 
making  the  city  liable  for  a  change  in  the  exiBting  grade,  applies  as  well 
to  an  unimproved  as  improved  lot.  French  v.  XfUtPaukee,  Wis.  x.  548 ; 
49  Wis.  584. 

178.  Jbid.  —  Use  of  Street  hy  Railway  —  Ordintmee  —  RepeaL  An 
agreement  of  a  railroad  company  to  grade  the  streets  of  a  town  in  retmti 
for  the  right  to  use  tbem  cannot  be  repealed  by  ordinance  without  the 
assent  of  the  company,  and  does  not  release  the  latter  from  its  obligation 
to  grade  the  streets.     R.  R.  Co.  t.  Varthage,  Ohio,  ziL  537. 

179.  Obttructiotu  —  Highioeiy  —  Hudton  River.  The  Hudson  River 
is  not  a  city  highway,  and  the  city  is  not  bound  to  remove  obstmctions 
therein.     Seaman  v.  New  York,  N.  Y.  ix.  521  ;  80  N.  Y.  289. 

180.  Jbid.  —  Notice —  Contitiuiug  Obstruction.  Where  an  excavation 
is  allowed  to  continue  for  such  a  length  of  time  in  a  public  street  as  to 
become  notorious,  notice  to  corporation  will  be  presumed,  and  for  a  negli- 
gent omission  of  its  duty  to  repair  the  corporation  will  be  liable.  Weed 
v.  BaUston  .^  N.  Y.  viii.  564  ;  76  N.  Y.  329. 

181.  Ibid. —  Knowledge  of  Police  Offioer.  A  municipal  oorporatioB 
will  be  bound  by  notice  of  a  street  obstruction  by  the  knowledge  of  one 
of  its  police  agents.  Rehberg  v.  New  York,  N.  Y.  xv.  310;  91  N.  Y. 
137, 

182.  Jbid. —  Oomtruetion  of  Railroad — lAability.  Where  an  ordi- 
nance authorizes  the  construction  of  a  railroad  track,  the  city  is  liable  for 
injuries  to  property  caused  by  an  embankment  built  by  the  company. 
SwanUm  v.  Ltaeington,  Mo.  viii.  149 ;  69  Mo.  167. 

183.  Ibid.  —  Street*  in  Fee  —  Thutee  for  PuMic.  Where  a  city 
owns  its  streets  in  fee  it  is  in  trust  for  the  use  of  the  public  as  a  high- 
way, and  it  has  no  right  to  place  unnecessary  obstructions  upon  them. 
Slack  V.  EattSt.  Louis,  HI.  iv.  625. 

184.  Unsafe  Street*  —  Injury.  A  city  is  liable  after  notice,  for  injn- 
ries  caused  by  its  neglect  to  keep  its  streets  in  repair.  Noble  v.  City  of 
Richmond,  Va.  vii.  478 ;  31  Gratt.  176.  JIfimger  v.  City  of  MartkaU- 
town,  Iowa,  xv.  496 ;  59  Iowa,  768.  Cletnence  v.  OH^  of  Auburn,  N.  Y. 
i.  703 ;  66  N.  Y.  384.  Rueeell  v.  Town  of  Columbia.  Mo.  xiii.  561 ; 
74  Mo.  480.  Bandeau  v.  Cape  Girardeau,  Mo.  x.  533 ;  71  Mo.  392. 
IHtteh  V.  Allegheny,  Penn.  viii.  696 ;  91  Penn.  St.  226. 

185.  Ibid.  —  Streets  —  Sidewalks.  A  city  is  bound  to  keep  its  streets 
and  sidewalks  in  a  safe  condition  for  travellers :  1.  When  the  place  in 
question  is  one  which  it  is  the  duty  of  the  city  to  keep  iu  safe  condition  ; 
2,  when  the  duty  appears,  upon  a  fair  view  of  the  charter  or  statutes,  to 
be  imposed,  or  rest  upon  the  municipal  corporation  as  such,  and  not  upon 
it  is  as  an  agency  of  the  state ;  and  3,  when  the  power  to  perform  the 
duty  of  keeping  in  repair,  by  authority  to  levy  taxes,  or  impose  local  as- 
sessments, is  conferred  upon  the  corporation.  AWnittin  v.  HunUviUe, 
Ala  viii.  167. 

186.  Ibid. —  Barriers  —  Toumship —  Unincorporated.  A  township, 
though  not  a  corporation  proper,  nor  invested  with  power  to  tax  for  road 
purposes  "beyond  one  per  cent,  on  the  county  valuation,  is  nevertheless 
bound  to  erect  necessary  barriers  along  the  sides  of  the  road.  SeoH 
Township  v.  Montgomery,   Penn.  xL  350. 

187.  Excavating  Streets  —  Right  of  Way.  When  a  street  is  excavated 
by  the  ofiicers  of  the  municipality  in  good  faith,  they  are  the  agents  of 
the  city,  even  iu  any  excessive  acts  committed.  Spragtte  v.  TW/vp,  R.  L 
X.  707  $  13  R.  I.  88. 

188.  Highway  widened -^Defects  —  EUoppeL  A  town  is  liable  for 
an  injury  due  to  defects  in  a  highway,  which  it  has  suffered  to  be  widened. 
Sabmarsh  v.  Bow,  N.  H.  iL  157  ;  56  N.  H.  481. 

189.  Insufficient  Btpair —  Subsequent  Defect.     Where  a  defect  in  the 
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highway  is  insnfliciently  repaired,  and  then  enlarged  by  the  elements,  the 
town  is  liable  for  injuries  ;  but  wiiere  the  repairs  have  been  properly  made, 
for  iniaries  from  a  new  defect,  from  a  Ktbrm,  the  town  is  not  liable  unless 
soch  new  defect  has  existed  twenty-four  hours.  Hutchint  v.  Littleton, 
Mass.  ▼.528;  124  Mass.  289. 

190.  Notice.  A  notice  assigning  as  cause  of  an  injury  "a  defective 
construction  or  condition  of  the  street,  sidewalk,  and  edgestones  at  the 
place  above  named  "  is  insufficient  under  the  statute.  Dahon  v.  Salem, 
Mass.  xiii.  248 ;  131  Mass.  551. 

191.  Ibid.  —  Continuing  Defect.  Where  a  street  has  been  out  of  re- 
pair for  some  time,  the  city  will  be  held  to  have  notice  by  reason  thereof. 
Chapman  v.  Macon,  Ga.  i.  869  j  55  Ga.  556.  Johnton  v.  MUicaukee, 
Wis.  viii.  542 ;  46  Wis.  568.  Ifiven  v.  Roeketter.  N.  Y.  viii.  594.  Joliet 
T.  Seward.  111.  xH.  895. 

192.  Ibid.  —  To  Councilman.  Where  the  collective  body  of  a  city 
ooancil  has  charge  of  the  streets,  notice  to  any  one  of  the  councilmen 
will  be  notice  to  the  dty,  in  order  to  charge  it  in  case  of  neglect  to  re- 
pair.    Loffontport  v.  Justice,  Ind.  xii.  395 ;  74  Ind.  878. 

193.  Ibid. —  Conversation  with  Officer.  A  casual  conversation  of  tho 
attending  physician  with  an  officer  about  a  defect  is  not  notice  to  the 
city.  Roaek  v.  SomerviUe,  Mass.  xi.  842;  151  Mass.  189.  Kenanfyv. 
Lawrtnee,  Mass.  ix.  873. 

194.  Ibid.  — Point.  The  notice  of  a  defect  in  the  highway  must  des- 
ignate clearly  the  point  where  the  defect  lies.  Seed  v.  Calais,  Vt.  i. 
578. 

195.  Ibid.  —  Continued  Insensibility.  Under  a  statute  requiring  notice, 
in  a  limited  time,  to  be  giv«-n  of  injuries  caused  by  a  defective  highway, 
notice  is  excused  where  the  injured  ptirty  is  left  in  a  continuing  state  of 
insensibility.     Gonyeau  v.  MiUon,  Vt.  ti.  881 ;  48  Vt.  1 72. 

196.  Public  Way —  Estoppel.  When  a  town  votes  that  repairs  shall 
be  made  to  a  public  way,  it  is  estopped  from  denying  the  proper  location 
of  tbe  way.    Broum  v.  Latarence,  Mass.  i.  420  ;  130  Mass.  1. 

197.  Ibid.  —  Similar  Deferts  before.  Evidence  that  persons  living  in 
the  vicinity  had  not  noticed  the  defect  in  a  highway  causing  an  injury, 
or  that  similar  defects  had  existed  before  without  attention,  is  in  both 
instances  inadmissible.  Grand  Rapids  y.  Wytnan,  Mich.  xii.  661 ;  46 
Mich.  51 «. 

198.  Ibid.  —  Street  Improvement  —  Delay  —  Damages  —  Estoppd. 
Where  work  on  a  street  improvement  authorized  by  ordinance  is  sus- 
pended for  an  unreasonable  time,  the  city  is  liable  for  consequent  dain- 
ages  to  a  landholder  provided  he  has  not  remained  silent  during  tho 
delay.     Hack  v.  Baltimore,  Md.  vii.  398. 

199.  Ibid.  —  Act  of  Third  Party.  Where  the  defect  in  the  street  is 
occasioned  by  accident,  or  by  the  wrongful  act  of  a  tliird  person,  the  lia- 
bility of  the  city  does  not  begin  until  it  has  had  notice  of  tbe  defect, 
Where  the  street  is  rendered  unsafe  by  the  act  or  authority  of  the  corpo- 
ration its  liability  does  not  depend  upon  notice.  Rvssell  v.  Columbia, 
Mo.  xiiL  661 ;  74  Mo.  480. 

200.  Gutting  out  Private  Owner.     A  city  cannot  build  wharves  so  as   XI.  Wban-es. 
to  cat  oS  tbe  water  right  of  an  owner,  without  making  compensation. 

Crocker  v.  New  Fork,  U.  S.  C.  C.  xv.  135. 

201.  Defect* — Notice  —  IdcAility.  Where  a  city  owns  a  pier  it  is 
not  liable  for  injuries  resulting  from  its  unsafe  condition  without  notioo 
of  tbe  defects.    Seanuin  r.  New  York,  N.  'Y.  ix.  521 ;  80  N.  Y.  289. 
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I.  Aiisumptit —  Bonds  isrued  for  Money  Borrowed.  Although  no  ac- 
tion lies  agiutist  a  manicipal  corporation  upon  bonds  issued  to  carry  ont 
its  ordinary  duties,  an  action  for  money  liad  and  received  will  lie.  Gaute 
V.  Clarktv'ille,  U.  S.  C.  C.  vii,  519. 

■  2.  Unauthorized  hstie  —  Holders  —  HoUert  for  Value.  Manicipal 
bonds  in  aid  of  corporations,  issued  without  autliority,  are  invalid  in  the 
hands  of  such  corporations,  and  of  holders  for  value.  Syket  v.  Cdwrnbus, 
Miss.  V.  501 ;  55  Miss.  115. 

3.  Ibid.  —  Ratif  cation  —  Payment  of  Interett.  Payment  of  interest 
by  the  town  upon  its  bonds  does  not  amount  to  a  ratification  where  there 
Wiis  a  total  want  of  authority  to  issue  the  obligations.  Cowdrey  v.  Ca- 
neadea.  U.  S.  C.  C.  xvi.  162.  Ottawa  v.  Perkins,  S.  C.  U.  S.  4  Am.  L. 
T.  11.  103. 

4.  Ibid.  —  Legalizing  Statute.  A  statute  legalizing  an  issue  of  bonds 
by  a  vote  at  a  town  election,  there  being  no  authority  to  hold  the  elec- 
tion, is  unconstitutional,  and  the  bonds  are  void.  Barnes  v.  Lacon,  111. 
iv.  318. 

5.  Ibid.  —  Improvement  Debt  unauthorized  —  Legalizing  Statute. 
Where  a  municipality  has  contracted  a  debt  incurred  in  the  laying  out 
and  improvement  of  streets  without  legal  authority,  it  is  competent  for 
the  legislature  to  authorize  it  to  issue  bonds  in  payment  therefor.  Ins. 
Co.  V.  Elizabeth,  N.  J.  xi.  271. 

6.  Authority  to  Issue.  Where  a  corporation  has  authority  to  issue  ne- 
gotiable securities,  and  make  such  securities,  a  purchaser  for  value  mar 
presume  a  legal  exercise  of  the  authority.  Orleans  v.  Pratt,  S.  C.  U.  S. 
vii.  737  ;  99  U.  S.  679.  JBelo  v.  Forsythe  County,  N.  C.  iv.  295  ;  76  N. 
C.  489. 

7.  Ibid.  — Authority  to  Borrow  to  Discharge  Indebtedness —  Bonds  for 
Floating  Debt.  Under  a  charter  which  authorizes  the  Imrrowing  of 
money  to  a  certain  amount  "  first  to  liquidate  and  disciiarge  all  legal  in- 
debtedness of  the  city,"  bonds  issued  for  the  floating  debt  of  the  city  will 
be  binding.     East  St.  Louis  v.  Maxwell,  111.  xii.  647 ;  99  111.  439. 

8.  Ibid.  —  Judgment  —  Appeal  —  Purchasers  for  Value.  Where  mu- 
nicipal bonds  have  been  issued  in  pursuance  of  a  judgment,  pending  a 
final  appeal  from  the  judgment  they  will  be  valid  in  the  hands  of  pur- 
chasers for  value.     Orleans  v.  PraU,  S.  C.  U.  S.  vii.  787 ;  99  U.  S.  679. 

9.  Ibid.  —  Power  to  Borrow.  Power  to  borrow  money  implies  the 
power  to  issue  bonds,  or  other  evidences  of  indebtedness,  for  its  payment. 
Orchard  v.  School  District,  Neb.  xvi.  275. 

10.  Ibid.  —  Power  to  Borrow  —  Objects.  A  municipal  corporation  has 
an  implied  power  to  borrow  money  and  issue  negotiable  bonds  for  the  pur- 
pose of  providing  for  such  expenditure  as  is  strictly  germane  to  the  ob- 
jects for  which  such  corporations  are  created.  Williamsport  v.  Common' 
wealth,  Peun.  iv.  623 ;  84  Penn.  St.  487.  Per  contra,  Oause  v.  Claris- 
viUe,  U.  S.  C.  C.  vii.  519. 

II.  Ibid.  —  Authority  to  Std/scribe.  The  authority  to  subscribe  for 
stock,  borrow  money,  and  impose  future  taxes  embrace;  an  implied 
power  to  employ  the  usual  and  appropriate  seoirities  for  engaging  muni- 
cipal credit  in  such  cases,  which  securities  are  corporate  bonds,  bearing 
interest,  and  negotiable  by  delivery.  Griffin  v.  Inman,  Ga.  iv.  185  ;  57 
Ga.  370. 

12.  Ibid.  —  Legislative  Action.  It  is  competent  for  the  legislature, 
by  a  retrospective  statute,  to  validate  an  irregular  or  defective  execution 
of  a  power  by  the  authorities  of  a  municipal  corporation  acting  under  a 
former  statute,  where  no  contract  is  impaired,  and  the  rights  of  third  per- 
sons are  not  injuriously  affected.  Belo  v.  Forsythe  County,  N.  C.  iv. 
295  ;  76  N.  C.  489. 
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18.  Ibid.  —  Ratification  —  Interest  Paid.  Wliere  a  town  has  received 
railroad  stock  in  exchange  for  the  bonds  of  the  town  aod  paid  the  iuter- 
est  on  the  bonds  for  years,  the  town  is  concluded  by  these  acts ;  they 
amount  to  a  ratification  and  confirmation.  Bank  v.  Seneca  Falls,  U.  S. 
C.  C.  XV.  779.     Savings  Bank  v.  Springfield,  U.  S.  C.  C.  x.  484. 

14.  Ibid.  —  Conditions  Precedent  —  Performance —  Tribunal  to  Deter- 
mine. When  authority  to  issue  municipal  bonds  upon  the  performance 
of  certain  conditions  precedent  is  conferred  by  statute  upon  a  particular 
tribunal,  such  tribunal  has  the  sole  power  to  determine  the  fact  whether 
the  conditions  have  been  performed  or  not.  Belo  v.  Forsythe  County,  N. 
C.  iv.  295 ;  76  N.  C.  489. 

15.  Bonds  issxted  in  Excess  of  Statutory  Amount.  Bonds  issued  be- 
yond the  amount  authorized  by  the  statute  are  void.  Memphis  v.  Bethel, 
Tenn.  i.  539. 

1 6.  Bonds  made  Payable  beyond  Statutory  Maturity  —  Recitals.  Where 
bonds  are  made  payable  after  the  date  fixed  by  the  statute,  they  are  void, 
notwithstanding  any  recitals.  Woodruff'  v.  Okolona,  Miss.  x.  808 ;  57 
Miss.  806. 

17.  To  Build  Bridge—  Toll  Bridge  —  Right  to  Take  I'olL  Whether 
the  county  have  the  right  to  demand  tolls  over  a  bridge  which  is  a  thor- 
oughfare will  not  affect  the  validity  of  county  bonds  issued  to  aid  in  the 
construction  of  the  bridge.  Dodge  County  v.  Chandler,  S.  C.  U.  S.  ▼. 
227 ;  96  U.  S.  205. 

18.  Certificates  of  Work  done.  Upon  a  contract  to  clean  the  streets  or 
alley-ways  of  a  corporation,  the  terms  of  the  contract  as  to  certificates  of 
service  therein  stipulated  for  must  be  complied  with  before  the  agreed 
price  for  the  work  shall  become  due  and  payable.  O'Neil  v.  Dist.  of 
Columbia,  D.  C.  viii.  679» 

19.  Conflict  between  State  and  Federal  Courts.  Where  in  an  action 
upon  town  bonds  the  court  of  appeals  of  the  state  held  the  law  validating 
the  bonds  unconstitutional,  and  the  supreme  court  of  the  United  States 
in  similar  cases  has  held  such  acts  valid,  the  circuit  court  will  adhere  to 
ihe  decisious  of  the  federal  circuit  court  until  the  state  case  is  reviewed  by 
the  supreme  court     Perrine  v.  Thompson,  U.  S.  C.  C.  viii.  329. 

20.  Contracts  —  Repeal  of  Charter  —  Effect  on  Existing  Contracts  — 
Impairing  Obligation.  While  a  state  l^slat4ire  may  amend  and  dissolve 
a  municipal  corporation,  so  far  as  its  governmental  powers  are  concerned, 
it  cannot  by  such  action  destroy  or  impair  the  obligation  of  any  contracts 
the  corporation  may  have  made.  Scaine  v.  Belleville,  N.  J.  vL  85 ;  10 
Vroom,  526.     Garrett  v.  Memphis,  U.  S.  Cf  C.  xi.  601. 

21.  Ibid.  —  Sovereignty.  States  and  cities,  when  they  borrow  money 
and  contract  to  pay  it  with  interest,  are  not  acting  as  sovereignties ;  their 
contracts  have  the  same  meaning  as  that  of  similar  contracts  between  pri- 
vate persons.     Murray  v.  Charleston,  S.  C.  U.  S.  v.  545 ;  96  U.  S.  432. 

22.  Debt  to  Mature  —  Default.  Municipal  bonds,  having  on  their  face 
many  years  to  run,  but  issued  and  put  in  circulation  with  an  indorsement 
upon  each  of  them  to  the  effect  that,  in  case  default  be  made  in  paying 
any  of  the  interest  coupons  at  maturity,  then,  as  a  part  of  the  contract, 
the  bond  itself  shall  become  due  and  payable,  are  legally  due  as  to  the 
whole  of  the  principal,  whenever  a  default  in  paying  the  interest  accord- 
ing  to  any  of  the  coupons  occurs.  Time  is  of  the  essence  of  the  contract. 
Griffin  V.  Bank,  Ga.  iv.  305. 

23.  Delivery  of  Bonds  for  Subscription.  It  was  competent  to  deliver 
the  bonds,  at  par,  in  payment  of  the  subscription,  in  lieu  of  raising  money 
upon  them  by  loan,  and  then  paying  the  money  in  discharge  of  the  sub- 
scription.    Griffin  v.  Inman,  Ga.  iv.  185 ;  57  Ga.  870. 

24.  Delivery  through  Stale  Treasurer.  When  municipal  bonds  are 
made  negotiable  upon  condition  that  they  shall  pass  through  the  hands 
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of  the  state  treasarer,  and  be  delivered  by  him,  a  purchaser  mnst  take 
through  him  to  claim  title.     Lewit  v.  Commissionert,  U.  S.  C.  C.  x.  757. 

25.  Election  —  Changing  Condt'tt'ons  by  Public  Vote.  A  second  elec- 
tion cauDot  be  held  to  change,  directlj  or  indirectly,  the  conditions  of  a 
subscription  to  a  railroad  company,  such  second  election  being  idtra  vires, 
unless  the  first  was  void.  B.  S.  Co.  r.  Wdynetville,  111.  vi.  457 ;  88  111. 
469. 

26.  Ibid.  —  Voters  —  Majority.  The  votes  of  a  majority  voting  at  an 
election  to  issue  bonds,  though  a  majority  of  the  whole  number  of  quali- 
fied voters  did  not  vote  at  all,  were  snfflcient  to  warrant  the  mayor  and 
council  in  making  the  subscription.  Griffin  v.  Inman,  Gra.  iv.  185 ;  57 
Ga.  370.     Milner't  Adm'r  v.  Pensacola,  TJ.  S.  C.  C.  2  Am.  L.  T.  R.  186. 

27.  Ibid.  —  Legislative  Act  to  Validate.  Where  the  state  Constitution 
prohibits  the  l^islature  from  authorizing  the  issue  of  mnnicipal  obliga- 
tions in  aid  of  corporations,  or  from  the  lending  of  credit  therefor,  except 
on  condition  that  two  thirds  of  the  qualified  voters  assent  thereto  at  an 
election,  the  legislature  cannot,  by  a  mere  retrospective  act,  validate  mu- 
nicipal bonds  for  such  aid  which  were  issued  without  legislative  authority 
before  the  Constitution  became  operative.  Syket  v.  Voliunbus,  Miss.  ▼. 
501 ;  55  Miss.  115. 

28.  Action  Expenses.  A  county  is  not  liable,  in  the  absence  of  a 
statute,  for  the  necessary  expenses  incurred  by  township  trustees  in  pro- 
viding a  place  in  which  to  hold  a  general  election  for  state  officers.  Titr- 
nvr  v.  Woodbury  Circuit,  Iowa,  xiii.  383  ;  57  Iowa,  440. 

29.  Equities  —  Purchaser  after  Maturity.  A  purchaser  after  maturity 
holds  mnnicipal  bonds  subject  to  all  defects  which  would  invalidate  them 
in  the  hands  of  the  original  holder.  Beta  v.  Forsythe  County,  N.  C.  iv. 
295 :  76  N.  C.  489. 

30.  Equitable  Claims —  Payment.  A  municipal  corporation,  like  an 
individual,  need  not  stand  on  strict  legal  rights,  but  may  recognize  equi- 
table claims  and  provide  for  their  payment.  Stockdale  v.  School  District, 
Mich.  xii.  752  ;  47  Mich.  226. 

31.  Execution  —  Against  City.  An  execution  on  a  judgment  against 
a  municipal  corporation  will  not  lie.  Darling  v.  Baltimore,  Md.  vii. 
500  ;  5  Md.  1.  Curry  v.  Savannah,  Ga.  ix.  274 ;  64  Ga.  290.  Lyon  v. 
Elizabeth,  N.  J.  xii.  341 ;  14  Vroom,  158. 

32.  Ibid.  —  Against  PriveUe  Property — Taxation.  TTio  private  prop- 
erty of  individuals  within  the  limits  of  a  municipal  corporation  cannot  bo 
subjected  to  the  payment  of  jts  debts  except  bv  taxation.  Lyon  v.  Eliza- 
beth, N.  J.  xii.  341 ;  14  Vroom,  158. 

88.  Guaranty  of  Borrower  —  Principal  and  Interest.  Where  an 
ordinance  authorized  a  contract  with  a  gas  company  and  an  issue  of  bonds 
to  it,  and  provided  that  the  company  siiould  "guaranty  the  said  bonds 
and  assume  the  payment  of  the  principal  thereof  at  maturity,"  the  guar- 
anty embraced  both  the  principal  and  interest  of  tlie  bonds.  Gas-Light 
Co.  V.  Clark,  S.  C.  U.  S.  vi.  257  ;  95  U.  S.  644. 

34.  Illinois  Constitution  —  §  2,  Art.  14  —  Bonds  voted  the  Day  of  the 
Constitutional  Election.  Bonds  issued  to  pay  a  donation  voted  for  before 
the  closing  of  the  polls,  at  which  was  adopted  §  2,  art.  14,  of  the  Illinois 
Constitution,  are  valid  so  far  as  that  section  might  affect  them.  Louis- 
ville V.  Bank,  S.  C.  U.  S.  xiii.  198 ;  104  U.  S.  469. 

35.  Illinois  Statute  of  February  18,  1857  —  Validity.  The  act  of  the 
general  assembly  of  Illinois  of  February  18,  1857,  purporting  to  author- 
ize the  issue  of  certain  municipal  bonds,  is  of  no  force  or  efibct,  by  reason 
of  its  not  appearing  by  the  legislative  journals  to  have  been  passed  as  re- 
quired by  the  Constitution  of  1848.  Bank  v.  Ottawa,  S.  C.  U.  S.  xiv. 
195;  105  U.  S.  667. 

36.  Injunction —  Tax-Payer — Against  Issue.    A  tax-payer  for  suffi- 
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cient  canse  can  inter^eue  in  and  enjoin  tho  iMiiing  of  ntnnioipal  bonds, 
before  the  bonds  are  issued  and  negotiated.  Belo  y.  Fonythe  County, 
N.  C.  iv.  295 ;  76  N.  C.  489.  Curtmiut\.  Hoyt,  Maine,  vi.  687.  String- 
JUld  V.  Edwards,  111.  v.  H. 

87.  Ibid.  —  Void  County  Bonds  —  Illegal  Assessment  and  CoUeetion 
—  Remedy  of  Tax-Payer.  Wliere  county  bonds  are  void,  and  the  tax  to 
pay  interest  illegal,  the  tax-payer's  remedy  is  by  a  proceeding  to  arrest 
the  execution  of  tho  illegal  assessment  and  collection  of  the  tax.  Raney 
v.  Bader,  Mo.  vi.  497 ;  67  Mo.  476. 

38.  Interest- Bearing  Orders.  A  coanty  board  having  authority  to  con- 
tract for  the  repair  of  its  court-house  and  the  building  of  firerproof  safes, 
without  restriction  as  to  the  amount  it  should  pay,  or  the  mode  of  pay- 
ment, may  contract  to  pay  for  the  same  in  interest-bearing  orders.  Jack' 
son  Count  J  v.  Rendleman,  N.  Y.  xii.  651. 

39.  Irregularity  —  Fraud  or  Misconduct  of  Agents  of  Munieipaiity. 
Mere  irregularity,  or  fraud,  or  misconduct  of  the  agents  of  the  munici- 
pality  cannot  be  set  up  in  defence  to  an  action  by  a  holder  in  good  faith. 
Ronede  v.  Jersey  City,  U.  S.  C.  C.  xvii.  263. 

40.  Ibid.  —  Injunction  —  Purekaser  for  Value.  Where  municipal 
bonds  are  valid  upon  their  face,  and  there  is  any  irregularity  in  their 
issue,  unless  Uie  authorities  who  issued  them  and  those  taking  them  are 
duly  enjoined  from  parting  with  them,  they  are  valid  in  the  haudu  of 
purchasers  for  value.  Orleans  v.  Pratl,  S.  C.  U.  S.  viL  787  ;  99  U.  S. 
679.     Lane  v.  Emden,  Maine,  xii.  468. 

41.  Lending  Credit —  Bonds  Paid  for  Lands,  and  Lands  Donated. 
The  purchase  of  lauds  by  a  municipal  corporation,  the  price  being  paid 
by  its  bonds,  and  a  douation  of  the  lands  to  a  railroad  company  in  aid  of 
the  road,  is  a  "  loan  of  the  credit "  of  the  municipal  corporation  within 
the  meaning  of  the  Constitution  of  MissourL  JarroU  v.  Moberly,  U.  S. 
C.  C.  V.  583  i  5  Dill.  253. 

42.  Limitation — Constitution — Ordinary  Eepenses.  Where  the  in- 
debtedness of  a  municipality  exceed*  the  constitutional  limit,  it  is  without 
authority  to  make  any  further  debt,  even  for  the  payment  of  ordinary  ex- 
penses.   Princs  v.  Quincy,  111.  xv.  687  ;  105  111.  188. 

43.  Fnd.  —  Statute  —  Subsequent  Act  for  Special  Debt.  A  statutory 
limitation  upon  a  municipal  corporation  as  to  the  extent  of  its  indebted- 
ness will  be  overcome  by  a  subsequent  act  authorizing  it  to  incur  a  special 
obligation.  U.  S.  v.  New  Orleans,  S.  C.  U.  S.  viL  513 ;  98  U.  S.  381. 
See  StaU  v.  GvUenberg,  N.  J.  v.  753. 

44.  Money  deposited  to  meet  Bonds  —  Failure  of  Depositary.  Though 
the  money  to  pay  municipal  bonds  was  deposited  to  meet  them,  if  the 
depositary  though  solvent  at  their  maturity  fails  before  presentation  the 
city  is  BtiM  liable ;  the  depositary  is  not  the  agent  of  the  bondholder. 
Adams  v.  Haekensack  Improvement  Commission,  N.  J.  xvL  213. 

45.  NegotiabUity — Bonds  and  Coupons.  Tlte  rule  that  the  bond  fids 
liolder  of  negotiable  securities  is  protected  applies  as  to  the  face  of  the 
bonds  and  coupons.      Griffin  v.  Inman,  Ga.  iv.  185;  57  Gra.  370. 

46.  lUd.  —  Statutory  Conditions.  It  is  competent  for  the  legislature 
of  a  state  to  make  the  negotiability  of  municipal  bonds  to  be  issued  un- 
der its  provisions  dependent  upon  such  conditions  as  it  may  deem  proper. 
Lewis  v.  Commissioners,  U.  S.  C.  C.  x.  757. 

47.  Notice — Negligence.  Mere  suspicion  of  title,  or  the  knowledge 
of  circumstances  which  would  excite  suspicion  on  the  part  of  a  pradent 
man,  or  gross  negligence  on  the  part  of  the  holder  at  the  time  of  transfer 
to  him,  will  not  defeat  his  title  as  bona  fide  holder.  Ronede  v.  Jersey  City, 
U.  S.  C.  C.  xvii.  268. 

48.  Ibid.  —  Overdue  Coupons.  That  when  a  municipal  bond  was  par- 
chased  it  had  attached  to  it  several  overdue  and  unpaid  coupons  will  not 
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per  <«  be  snffiqient  to  pnt  the  purchaser  on  inqniry,  or  raise  the  presamp* 
tion  of  maiajidet  on  his  part.     Ibid. 

49.  Ibid.  —  Statute.  Every  person  dealing  in  municipal  bonds  is 
bound,  at  his  peril,  to  inquire  whetlier  they  are  issued  in  the  mode  pre- 
scribed to  render  them  valid.  Middleport  y.  Iroquois  County,  III.  iv. 
298;  82  111.  562.  McCoy  v.  Briant,  Cal.  vii.  9  ;  53  Cal.  274.  MeClure 
V.  Oxford,  S.  C.  U.  S.  iv.  558  ;  4  Am.  L.  T.  R.  241 ;  94  U.  S.  429.  Cmo- 
drey  v.  Canenda,  U.  S.  C.  C.  xvi.  162. 

50.  Certain  Number  of  Officers  to  Issue.  Where  a  statute  authorized 
the  supervisor  and  justices  of  the  peace  or  any  three  of  such  officers  to 
issue  certain  bonds  provided  for  in  the  act,  bonds  issued  by  four  of  the 
officers,  the  supervisor  not  being  one  of  them,  were  valid.  Currie  t. 
Lewiston,  U.  S.  C.  C.  xv.  614. 

61.  Official  Statements  —  Acts  of  a  Town  in  issuing  Bonds.  Where 
power  is  conferred  upon  a  town  to  raise  money,  by  tax  or  loan,  and  the 
town  votes  to  raise  it  by  loan,  and  instructs  the  selectme'n  to  is^ue  town 
bonds  therefor,  the  determination  of  the  selectmen  upon  the  qu  -stion  as 
to  whether  the  town  had  complied  with  the  requirements  of  the  power 
conferred,  or  whether  there  was  any  irregularity  on  the  part  of  the  town 
in  exei-cising  such  power,  is  conclusive  on  the  town  in  an  action  by  a 
holder  of  one  of  the  bonds  against  the  inhabitants  of  the  town  to  recover 
the  amount  of  an  interest  coupon.  Lane  v.  Embden,  Maine,  xiL  467 ;  72 
Maine,  354. 

52.  Jbid.  —  Assent  of  Tax-Payers  —  Proof.  Where  a  state  statute 
authorized  commissioners  of  a  town  to  issue  bonds  in  aid  of  a  railroad 
oompany  on  condition  that  the  assent  of  a  majority  of  the  taxables  should 
be  obtained,  wliicb  fact  it  was  provided  should  be  proved  by  the  affidavit 
of  one  of  the  assessors  of  the  town,  the  affidavit  of  the  assessor  haviug 
been  made,  a  bond  fide  purchaser  may  rely  thereon.  Ms  Call  v.  Ban- 
eock,  U.  S.  C.  C.  xiii.  419 ;  20  Blatch.  344. 

53.  Payment  —  Taxation.  The  authority  of  a  municipal  corporation 
to  create  a  debt  implies  an  obligation  to  pay  it,  and  where  there  is  no 
special  provision  to  pay  the  debt,  it  is  implied  that  it  will  be  paid  in  the 
ordinary  way,  by  the  levy  and  collection  of  taxes.  U.  S.  v.  New  Orkant, 
S.  C.  U.  S.  vii.  513 ;  98  U.  S.  881.  JTorren  v.  St.  Paul,  V.  S.  C.  C.  iv. 
556. 

54.  Promissory  Notes  —  Power  to  Borrow  Money  and  Issue  Notes. 
Towns  cannot  borrow  money  and  issue  notes  of  a  commercial  character 
for  the  execution  of  their  ordinary  business,  unless  expressly  or  im- 
pliedly  authorizeil  by  the  statute.  Parsons  y.  Monmouth,  Maine,  x.  833 ; 
70  Maine,  262.  HewiU  v.  Board  of  Education,  111.  x.  15  ;  94  111.  528. 
Merrm  v.  Mouticello,  U.  S.  C.  G  xv.  229.  Gause  v.  aarksviUe,  U.  S. 
C.  C.  vii.  519.     Nashville  v.  Ray,  S.  C.  U.  S.  1  Am.  L.  T.  R.  248. 

55.  Ibid.  —  By  Officers.  No  officer  of  a  town  has  authority  to  issue  a 
promissory  note  in  behalf  of  his  town  without  express  permission  of  the 
town  in  its  corporate  capacity.  Parsons  v.  Monmouth,  Maine,  x.  833  ; 
70  Maine,  262. 

56.  Public  Enterprise  —  Recitals  —  Notice.  Where  municipal  bonds 
are  issued  without  authority  of  the  legislature  in  aid  of  a  quasi  public 
enterprise,  and  the  recitals  on  the  face  of  the  bonds  are  sufficient  to  put 
a  purchaser  on  inquiry,  and  inform  him  of  the  purpose  for  which  they 
were  issued,  such  bonds  are  invalid  in  the  hands  of  a  bond  fide  purchaser 
for  value.  Hackett  v.  Ottawa,  U.  S.  C.  C.  vii.  8.  Citizens'  Asso.  v. 
Topehx,  S.  C.  U.  S.  2  Am.  L.  T.  R.  172.  R.  R.  Co.  v.  AtHca,  lud.  4 
Am.  L.  T.  R.  377. 

57.  To  aid  Railroads — Constitution.  A  statute  authorizing  towns  to 
appropriate  money  to  aid  in  the  construction  of  a  railroad  u  not  uncon- 
stitutional.    Perry  v.  Keene,  N.  H.  i.  704 ;  56  N.  H.  620; 
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58.  Railroad  Donationa  —  Consolidation  of  Roadi,  An  injnnction 
will  not  lie  to  restrain  the  collection  of  taxes  to  ])ay  the  interest  on  muni- 
cipal bonds  issued  to  pay  for  money  donated  to  a  railroad,  upon  a  lawful 
consolidation  of  the  donee  with  other  roads.  Mount  Vernon  y.  Hovey, 
Ind.  iii.  22  ;  52  Ind.  563. 

59.  Ibid.  —  Ibid.  —  Payment  of  Jnterttt.  It  is  too  late  to  question  the 
validity  of  such  bonds  after  delivery  to  a  bonujide  holder,  and  payment 
of  the  interest  coupons  thereon.     Ibid. 

€0.  Ibid.  —  Conttittttional  Prohibition  —  Exittiny  Laws.  Municipal 
subscriptions  to  and  donations  in  aid  of  corporations  made  after  the  adop- 
tion of  the  Illinois  Constitution  of  1870  are  valid,  if  authorized  under 
existing  laws  made  prior  to  the  adoption  of  the  Constitution ;  the  pro- 
vision of  the  prohibitory  clause  of  the  Constitution  excepts  such  sub- 
scriptions and  donations.  Fairfield  v.  Gallatin  County,  S.  C.  U.  S.  viii. 
705 ;   100  U.  S.  49. 

61.  3id.  —  Election.  Where  the  election  of  the  voters  of  a  town  to 
make  a  donation  in  aid  of  a  railroad  company  was  to  be  held  as  other  reg- 
ular town  elections,  to  be  conducted  by  certain  officers  named,  a  dona- 
tion voted  at  an  ordinary  special  town  meeting,  and  not  conducted  by  the 
officers  named,  is  void.     Lippineott  v.  Pana,  111.  ix.  7 ;  92  111.  2. 

62.  Ibid.  —  For  Amount  in  Eeeess  of  that  authorized.  A  donation  by 
a  town  in  aid  of  a  railroad  company  for  an  amount  greater  than  that  au- 
thorized by  law  is  void.     Ibid. 

63.  Ibid.  —  Provision  of  Illinois  Constitution  of  1870.  Such  a  dona- 
tion, not  being  valid  under  existing  laws,  is  not  protected  by  the  provision 
of  the  Constitution  of  Illinois  of  1870  validating  certain  subscriptions 
and  donations.     Ibid. 

64.  Ibid.  —  Subsequent  Organization.  A  statute  authorizing  counties 
to  take  stock  in  railroad  companies  is,  when  a  continuing  statute,  appli- 
cable to  a  railroad  company  organized  under  a  subsequent  statute.  Steb- 
bins  V.  Pueblo  County,  U.  S.  C.  C.  xL  4. 

65.  Recital — Estoppel.  Where  municipal  bonds  recite  on  their  faco 
that  they  are  issued  pursuant  to  the  statute  by  which  they  are  authorized, 
the  town  is  estopped  in  an  action  by  a  bond  fide  holder  from  questioning 
the  troth  of  the  recital.  Marcy  v.  Oswego,  S.  C.  U.  S.  3  Am.  L.  T.  R. 
295.  Bank  v.  Seneca  Falls,  U.  S.  C.  C.  xv.  779.  Westermann  v.  Cape 
Girardeau,  U.  S.  C.  C.  viL  101.  Natcvoo  v.  Ritfer,  8.  C.  U.  S.  vii.  193 ; 
97  U.  S.  889.  Afarshaa  v.  Elgin.  U.  S.  C.  C.  xiii.  5 ;  8  McCrary,  35. 
Belo  V.  Forsythe  County,  N.  C.  iv.  295  ;  76  N.  C.  489.  Humboldt  Town- 
ship V.  Long,  S.  C.  U.  S.  3  Am.  L.  T.  B.  330.  Coloma  v.  Eaxes,  S.  C. 
U.  S.  3  Am.  L.  T.  R,  235. 

66.  Ibid.  —  No  Recitals.  Municipal  bonds  which  contain  no  recitals 
are  impeachable  in  the  hands  of  a  bond  fide  holder  for  value.  Hopper  v. 
Covington,  U.  S.  C.  C.  xiL  643;  10  Biss.  448.  Freeholders  v.  Bank,  U. 
S.  C.  C  xiv.  109. 

67.  Ibid.  —  Demurrer.  A  complaint  upon  municipal  bonds  which  con- 
tains no  recitals  sufficient  to  estop  the  corporation  must  show  that  they 
were  duly  issued,  and  for  a  proper  chai^,  to  make  out  a  cause  of  action. 
Hopper  V.  Covington,  U.  S.  C.  C.  xii.  643 ;  10  Biss.  448. 

68.  3id.  —  Examination  of  Complex  Record.  Where  municipal  bonds 
were  issued  which  recited  that  the  conditions  imposed  by  statute  had  been 
complied  with,  and  the  bonds  were  bought  by  a  bond  fide  purchaser  be- 
fore maturity,  without  notice,  he  cannot  be  charged  with  constructive 
notice  of  any  defect  which  mi^hi  be  disclosed  by  the  examination  of  a 
complex  record.  Carrier  v.  Shawanguni,  U.  S.  C.  C.  xiii.  369 ;  20  U. 
S.  .'307. 

(i9.  Re-Issue.  Bonds  issued  by  the  municipal  corporation  in  renewal 
of  bonds  legally  issued  are  valid.  Ckiuse  v.  Clarksville,  U.  S.  C.  C  viL 
619. 
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70.  Hid.  —  Waiv«r  of  Defmuies.  The  creditor  hu  a  right  to  assume 
that  such  defences  vrere  waived  when  the  old  bonds  were  cancelled  and 
new  ones  issued.  Chandler  t.  Attica,  U.  S.  C.  C.  xvii.  6.  BaUou  t. 
Jasper  County,  U.  S.  C.  C.  x.  449. 

71.  Seal  to  County  Scrip.  It  is  not  necessary  to  the  validity  of  county 
scrip  given  for  county  indebtedness  that  the  county  clerk  issuing  the  scrip 
should  afBx  the  county  seal  thereto.  Parker  County  y.  Oouts,  Tex.  xvi. 
126. 

72.  Of  School  Board.  Bonds,  issued  by  a  board  of  education  for  pur- 
poses not  authorized  by  law  being  issued  without  power  are  void.  Bew- 
itt  V.  Board  of  BdueattoH,  111.  x.  15;  94  111.  528. 

73.  Stare  Deeitie  —  Bond  Fide  Holder.  Where  the  law  under  which 
municipal  bonds  have  been  issued  has  been  recognized  as  valid  by  the 
highest  court  of  the  state,  no  subsequent  expression  of  the  judiciary  can 
impair  their  validity  in  the  hands  of  a  bondjide  holder  for  value.  Mar- 
thall  V.  Elgin,  Marshall  v.  Plainoiew,  U.  S.  C.  C.  xiii.  5 ;  8  McCrary, 
35. 

74.  As  Stockholder  in  Railroad —  Liability  for  Debts.  A  municipal 
corporation  is  liable  for  work  done  in  the  construction  of  a  railroad  in 
which  it  is  a  stockholder.     Shipley  v.  Terre  Haute,  Ind.  xii.  588. 

75.  Subscription  to  Bridge  Oompany.  A  municipality  must  have  legis- 
lative authority  to  subscribe  to  the  capital  stock  of  a  bridge  company  be- 
fore its  officers  can  bind  the  body  politic  to  the  payment  of  bonds  pur- 
porting to  be  issued  on  that  account.  McClvre  v.  Oxford,  S.  C.  U.  S. 
iv.  558  ;  94  U.  S.  429. 

76.  Subscription  to  Railroad —  Place  of  Expenditure.  Town  officers 
cannot,  at  pleasure,  designate  the  part  of  a  road  where  work  may  be  ex- 
pended, which  is  required  by  the  voto  on  the  subscription  to  be  done  in 
the  township.     R.  R.  Co.  v.  Waynesvitte,  111.  ri.  457  ;  88  111.  469. 

77.  Subscription  to  Stock  —  Statutory  Pledge.  The  bonds  of  a  city 
which  are  issued  in  payment  of  its  subscription  to  the  stock  of  a  corpora- 
tion, which  stock  the  statute  declares  shall  be  "forever  pledged  for  the 
redemption  of  said  bonds,"  is  a  positive  obligation  upon  the  city ;  the 
statute  creates  a  pledge  of  the  stock  as  a  collateral  security  for  the  pay- 
ment of  the  bonds.  U.  S.  v.  New  Orleans,  S.  C.  U.  S.  vu.  513 ;  98  U. 
S.  381. 

78.  Subscription  of  Municipality  incorporated  after  Enactment  author- 
izing Subscription.  Where  authority  to  subscribe  to  the  capital  stock  of 
a  railroad  company  is  given  "  to  any  incorporated  town  or  city,"  the  lan- 
}:uage  will  embrace  towns  and  cities  then  or  thereafter  incorporated,  pro- 
vide they  shall  be  incorporated  at  the  time  subscription  is  made.  Lewis 
T.  Oarendon,  U.  S.  C.  C  vi.  609. 

79.  Subsequent  Purchaser  —  Frattd.  When  municipal  bonds  have 
been  issued  to  a  bond  fide  holder  for  value  l)efore  maturity  a  suitsequent 
purchaser  even  with  knowledge  of  a  taint  will  have  a  good  title.  Cary  y. 
Ottawa.  U.  S.  C.  C.  xii.  385. 

80.  Supplementary  Proceedings  —  Against  Creditor.  The  rule  that  a 
debt  due  from  a  mimicipal  corporation  cannot  be  reached  by  garnishment 
has  no  application  to  an  order  in  supplementary  proceedings  against  its 
creditor.    Knight  v.  Nash.  Minn.  ii.  638 ;  22  Minn.  452. 

81.  Taxes  —  Levy —  Tax  to  pay  County  Bond* — County  Court. 
Where,  in  a  state  statute  organizing  a  railroad  company,  the  "  county 
court"  authorized  therein  to  levy  and  collect  a  tax  for  the  payment  of 
boiMls,  subscribed  by  the  county  in  aid  of  the  railroad,  is  a  county  court 
composed  of  the  county  judge  and  the  justices  of  the  peace  for  the  coooty ; 
a  county  judge  sitting  without  said  justices  cannot  be  compelled  by  man- 
damns  to  levy  and  collect  the  tax.  Meriwether  v.  County  Court,  U.  S. 
a  C.  xiL  258. 
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82.  Ilnd,  —  lax  collected  to  pay  Internt  —  Loan  of  Money —  Impair- 
tug  Obligalum  of  Contract.  Money  raised  by  taxation  to  pay  interest  on 
cou.ity  bonds  may,  pending  litigation  touching  their  validity,  be  loaned 
or  invested  by  virtue  of  a  statute,  provided  the  loan  or  investment  is  sub- 
ject to  call,  or  is  made  until  such  period  as  the  money  may  be  needed  for 
the  payment  for  which  it  was  raised.  George  v.  Ralls  County,  U.  S.  C. 
C.  xii.  610. 

83.  Ibid.  —  By  Federal  Court.  A  federal  court  can  compel  the  proper 
officer  of  the  corporation  to  levy  a  tax  to  pay  a  judgment  against  it.  R«m 
v.  Watertoion,  S.  C.  U.  S.  1  Am.  L.  T.  R.  800. 

84.  Jbid. —  By  Federal  Officers.  That  officers  of  the  corporation  wil- 
fully evade  the  execution  of  a  judgment  against  it  will  not  authorize  the 
levy  of  a  tax  by  a  federal  court  to  pay  the  judgment.     JUd. 

85.  3id.  —  Limitalion.  A  city  must  exhaust  its  taxing  power  to  pay 
interest  on  valid  bonds,  after  providing  for  its  current  expenses.  SiUey 
V.  Mobile,  U.  S.  C.  C.  4  Am.  L.  T.  R.  226. 

86.  Ibid.  —  Mandamus  —  Limitation  —  Ordinary  County  Warrants. 
Mandamus  will  not  lie  for  the  collection  of  a  tax  to  pay  judgments  recov- 
ered on  ordinary  coauty  warrants,  when  the  tax  limited  for  county  par- 
poses  has  been  levied.  Carroll  County  r.  U.  &,  S.  C.  U*  S.  1  Am.  L.  X. 
B.64. 

87.  Taxing  the  Interest  —  Obligation  of  the  Contract.  No  municipal- 
ity of  a  state  can,  by  its  own  ordinances,  under  the  guise  of  taxation,  re- 
lieve itself  from  performing  to  the  letter  all  that  it  has  expressly  prom- 
ised to  its  creditors.  Murray  v.  Charleston,  S.  C.  U.  S.  T.  545 ;  96  U. 
S.  432.     Macon  v.  Jones,  Ga.  xiii.  494  ;  67  Ga.  489. 

88.  Taxes  levied  before  Bepeal  of  Charter  —  Collection  by  Receiver  for 
Creditor*.  Taxes  wliich  liave  been  duly  levied  before  a  repeal  of  a  mn- 
nicipal  charter  can  be  collected  through  a  receiver  for  the  benefit  of 
creditors.     Garrett  v.  Memphis,  U.  S.  C.  C.  xi.  601. 

89.  Special  Tax  to  Pay  —  Subsequent  Legislation  impairing  Contract. 
Where  a  statute  authorizes  a  corporation  to  issue  its  negotiable  bonds, 
with  authority  to  levy  a  special  tax  to  pay  the  interest  and  principal  of 
the  bonds  as  they  become  due,  such  power  of  taxation  becomes  a  part  of 
the  obligation.  U.  S.  v.  Jefferson  County,  U.  S.  C.  C.  vi.  486.  SMe  ▼. 
Pilsbury,  S.  C.  U.  S.  xiii.  609. 

90.  Warrants  —  Scrip  —  To  Anticipate  Taxes.  A  municipal  corpora- 
tion oaunot  issue  wan-ants  on  the  treasury,  payable  in  scrip,  so  as  to 
anticipate  the  taxes  of  anotber  year.  Colbum  v.  Chattanooga,  Tean.  ii. 
435. 

MUTUAL   BENEFIT  ASSOCIATIONS. 

1.  Action  —  By  Building  OommiUee.  A  building  committee  of  a  joint 
enterprise  to  whom  the  subscriptions  are  to  be  paid,  and  who  themselves 
are  members  of  the  assocaition,  are  entitled  to  recover,  as  representatives 
of  the  association,  an  unpaid  subscription.    Carr  v.  Barttett,  Me.  xii.  781. 

2.  Ibid,  —  Recovery  of  Stibteription.  After  the  payment  of  subscrip- 
tions to  a  joint  enterprise  and  charges  incurred  therein,  all  the  subscribers 

'  become  buuud.     Jbid. 

3.  Construction  of  By-Z,aws —  Voluntary  and  Involuntary  Withdrawal. 
A  by-law  of  a  cooperative  association  which  provides  that  if  a  member 
wilfully  neglects  bis  payments  for  a  year  he  shall  take  what  money  he  has 

paid  in,  and  surrender  his  certificate,  does  not  authorize  his  voluntary  with-  ' 

drawal  after  such  neglect,  against  the  wishes  of  the  company ;  especially 
when  another  by-law  provides  for  a  voluntary  withdrawal  upon  oae 
year's  notice  of  an  intenUon  so  to  do.  The  two  by-laws  must  be  con- 
strued together.     Hartford  v.  Cooperative  Ifomestetul  Co.  Mass.  x.  145. 

4.  Death  Benefit —  Suit  by  Beneficiary.    The  beneficiary  can  sue  to 
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recover  the  death  benefit;   and  the  certificate  is  conclusive  as  to  the 
amount  to  be  assessed.     Mtitwal  Aid  Asso.  v.  Myers,  Penn.  xiv.  98. 

5.  Burial  Benefit  —  Widow  —  Separation.  A  widovr  cannot  have  the 
burial  benefit  when  she  lived  apart  from  her  husband  and  paid  no  part  of 
the  funeral  expenses.  Beneficial  Soe.  v.  March,  Penn.  iL  569 ;  82  Penn. 
St  166. 

6.  Dissolution  —  Interior  Remedies  not  exhatuted.  A  volnntar j  asso- 
ciation will  not  be  dissolved  upon  complaints  which  might  have  been 
remedied  through  proceedings  laid  down  in  its  articles.  La/ond  v.  Deems, 
N.  Y.  X.  778. 

7.  Ibid.  —  Beasonable  Fund  —  Dividend.  The  mere  accumulation  of 
a  sum  of  money  from  the  receipt  of  rents  of  a  meeting-room  of  a  volun- 
tary association,  when  the  sum  accumulated  is  not  considerable  and  be- 
yond the  reasonable  needs  of  the  association,  will  not  authorize  the 
dissolution  thereof  for  the  purpose  of  dividing  the  fund.     3id. 

8.  Ibid,  —  Dissensions  —  Interior  Remedies  not  pursued.  A  voluntary 
association  will  not  be  dissolved  because  of  contentious  between  the 
members,  of  violent  conduct  of  the  members,  or  improper  conduct  of  its 
officers,  when  its  articles  give  remedies  in  these  affairs  which  have  not 
been  pursued.     IMd. 

9.  Mxptdsion  —  Hearing.  In  associations,  the  members  of  which  ac- 
quire well  defined  privileges  and  rights  of  property,  the  power  of  ex- 
pulsion cannot  be  exercised  without  due  notice  and  hearing.  Wachtel  v. 
Benevolent  Soe.  N.  Y.  xi.  408 ;  84  N.  Y.  28. 

10.  Liability.  A  mutual  beueflcial  society  is  not  governed  by  the 
same  rules  as  to  the  liability  of  its  members  to  third  persons  as  a  trading 
partnership,  but  rather  by  those  applicable  to  a  club,  and  the  authority 
of  its  officers  and  committees  depends  on  its  constitution  aud  rules.  Am 
v.  Guie,  Penn.  xii.  281 ;  97  Penn.  St.  498.  Lafond  v.  Deems,  N.  T.  x. 
778. 

11.  Ibid.  —  Masonic  Lodge —  Seal.  Where  a  contract  is  made  in  the 
name  of  a  masonic  lodge  and  under  its  seal,  wiili  reference  to  a  matter 
not  contemplated  by  its  constitution,  those  members  who  assent  to  or 
ratify  the  contract  are  bound  and  no  others.  Ash  v.  Guie.  Penn.  xii. 
281 ;  97  Penn.  St.  498. 

12.  3id.  — SeaL  In  such  case  the  seal  will  be  regarded  as  the  seal 
of  those  members  so  signing,  assenting,  or  ratifying,  and  not  as  the  seal 
of  the  lodge.     Ibid. 

13.  Ibid.  —  Former  Recovery.  A  recovery  against  a  masonic  lodge 
by  its  name  and  without  naming  any  of  its  members  will  not  be  a  bar  to 
a  subsequent  action  against  a  member  who  was  not  served  aud  did  not 
appear.     Ibid. 

14.  Ibid.  —  Negligence  —  Animals.  The  members  of  a  voluntary  as- 
sociation who  keep  an  animal  Jerte  naturae  are  individually  liable  for 
injuries  to  persons  resulting  from  its  negligent  keeping.  Vredenburg  v. 
Behan,  La.  xii.  688 ;  33  La.  An.  627. 

15.  Membership — Default  —  Subsequent  Assessments.  A  person  to 
whom  a  certificate  of  membership  in  an  aid  union  has  been  duly  issued 
after  a  default  in  payment,  and  who  has  been  twice  assessed  as  a  mem- 
ber, must  be  considered  as  entitled  to  the  benefits  of  the  union,  al- 
tbongh  he  had  not  paid  the  amount  required  to  be  paid  within  thirty  days 
after  the  presentation  of  his  application.  Rowswell  v.  EquitaUe  Aid 
Union,  U.  S.  C.  C.  xv.  5. 

16.  Rid.  —  Failure  to  Pay  Irregular  Assessment.  A  failure  by  a 
member  to  pay  an  assessment  which  was  made  contrary  to  the  provisions 
of  a  by-law  of  the  union  will  not  invalidate  the  claim  of  his  representa- 
tive to  benefits.    Ibid. 

17.  Regulatums — Avoiding  Litigation.    The  regulations  of  amntoal 
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beueficial  aiisociatiou  will  bind  the  members  thereof ;  and  disposition  of 
its  beDeiits  may  be  so  controlled  that  the  association  shall  be  protected 
against  litigation.     VoUman'g  Appeal,  Penn.  ix.  386 ;  92  Penn.  St  50. 

18.  WeMy  Benefit  —  "  Sicknet* "  —  Orippled  Limb  —  Jntanity, 
Where  a  member  has  sufEered  a  permanent  injury  to  a  limb,  and  has 
become  insane,  he  is  entitled  to  the  weekly  allowance,  as  for  sickness 
becaose  of  his  insanity.  But  the  condition  of  his  limb  gives  him  no 
claim;  that  would  not  be  included  under  the  terms  "sickness"  or  "ill- 
ness." KeUy  V.  Ancient  Order  of  Hibernian*,  N.  Y.  x.  151 ;  9  Daly,  289. 

19.  Widow's  Benefit  —  Marriage.  A  widow's  benefit,  a  pension,  is 
not  lost  to  her  by  a  marriage.  Re  Peacock'*  Tnut*,  Chau.  Div.  vii.  352 ; 
89  L.  T.  R.  N.  S.  661. 

20.  FundpaycMe  to  Wife  —  Death  of  Wife  in  Husband's  Lifetime  — 
Adminittrator.  Where  the  fnnd,  by  the  terms  of  the  certificate  of  mem- 
bership, is  payable,  at  his  death,  to  the  member's  wife,  her  interest  dur- 
ing the  lifetime  of  the  husband  is  a  mere  expectancy,  and  does  not  pass 
to  her  administrator  upon  her  death.  Bielummd  v.  Johnson,  Minn.  xiiL 
111 ;  28  Minn.  447. 

21.  Disposition  of  Benefit  by  Will—  "  WiU  Book."  Where  a  member 
was  entitled  to  have  paid  at  his  death  to  the  persons  named  by  him  in 
the  society's  "  will  book  "  a  certain  sum  of  money,  a  disposition  of  it  by 
his  own  will,  no  entry  having  been  made  in  the  "  will  book,"  will  be  a 
valid  disposition  of  the  benefiL  Supreme  Council  v.  Priest,  Mich.  xiL 
242 ;  46  Mich.  429. 

NATIONAL  BANKS. 

1.  As  Broker.  A  national  bank  is  not  authorized,  either  by  its  charter 
or  its  incidental  powers,  to  act  as  a  broker  or  agent  in  the  purchase  of 
stocks  or  bonds.     Bank  v.  Hoch,  Penn.  ix.  153 ;  89  Penn.  St.  324. 

2.  Accommodation  Acceptor  —  Promise  of  Indemnity.  A  national 
bank  is  bound  by  the  promise  of  its  president  or  cashier  to  indemnify 
one  who  accepts  drafts  for  the  accommodation  of  the  bank.  Bank  v. 
Sullivan,  Penn.  xiii.  668. 

8.  Collateral  Security  for  Future  Loans.  A  national  bank  may  re- 
ceive on  deposit  collateral  security  for  future  loans  or  advances  to  the 
depositor.     Bank  v.  Boyd,  Md.  i.  218. 

4.  Dealing  in  Commercial  Paper.  A  national  bank  is  without  author- 
ity to  deal  in  commercial  paper ;  it  most  discount  paper.  Lazear  v.  Bank, 
Md.  viii.  499  ;  52  Md.  78.  Bank  v.  Pierson,  Minn.  iv.  560.  See  Smi^ 
V.  Bank,  Ohio,  i.  588 ;  3  Am.  L.  T.  R.  427. 

6.  As  Guarantor  —  Collateral  Security.  A  national  bank  has  no 
power  to  guaranty  the  obligations  of  a  depositor,  upon  the  deposit  of 
collateral  seciuity  with  it,  or  otherwise.  Seligman  v.  Bank,  U.  S.  C  C. 
ix.  72. 

6.  Lending  Credit.     A  national  bank  cannot  lend  its  credit.     Hid. 

7.  Bights  of  Nominal  Holder.  National  bank  shares  standing  on  the 
bank  books  in  the  name  of  A.,  who  has  no  real  or  benefical  interest  in 
them,  do  not  pass  to  his  assignee  in  insolvency,  and  it  seems  are  not 
liable  to  attachment  and  execution  by  his  creditors.  Sibley,  Adm'x,  v. 
Bank,  Mass.  xv.  175 ;  133  Mass.  515. 

8.  Personal  Property  —  Administration.  Stock  in  a  national  bank  is 
personal  property,  and  on  the  death  of  its  owners  will  go  in  the  usual 
course  of  administration.     Hobbs  v.  Btmk,  U.  S.  C.  C.  ix.  467. 

9.  Pledge.  National  banks  may  lend  money  on  a  pledge  of  chattels. 
Locomotive  and  Car  Works  v.  Bank,  U.  S.  C.  C.  i.  66.  Cleveland  t. 
Shoeman,  Ohio,  xvi.  633. 

10.  Organization  of  Bank  as  National  Bank —  Assets.  The  personal 
property  of  a  banking  corporation,  which  organized  under  the  National 
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Bank  Act,  npon  the  ezeoation  of  the  necessarj  papers  and  the  approval 
of  the  proper  officers,  passes  to  the  new  body ;  no  other  assigDment  is 
uecessary.      Watriss  v.  Bank,  Mass.  tL  SOS ;  124  Mass.  571. 

1 1.  Seorganization  —  OonCract  to  giv*  Stock  —  Consideration.  An 
agreement  to  give  R.,  on  the  reorganization  of  the  bank,  ten  shares,  if  he 
would  act  as  director,  and  continne  the  accoant  of  his  firm  with  the  bank, 
made  by  the  president,  will  be  enforced  against  the  bank.  £ieh  Y.  Bank, 
Neb.  V.  808 ;  7  Neb.  201. 

12.  Acliont  —  Jurisdiction —  Oitizensktp.  A  national  bank  is  to  be 
regarded,  for  (he  purpose  of  jnrisdiction,  as  a  citizen  of  the  state  in  which 
it  IS  located.     Bank  v.  Aden,  U.  S.  C  C  xi.  451. 

13.  Jbid.  —  Removal  of  Cause  to  Federal  Court.  A  national  bank  can 
remove  a  oause  to  the  federal  court  under  the  Act  of  1875.  Cruikshank 
V.  Bank.  U.  S.  C.  C.  xv.  777. 

14.  llnd.  —  Abatement  —  Dissolution.  A  suit  against  a  national  bank 
is  abated  by  a  decree  of  dissolution  npon  tho  information  of  the  comp- 
troller of  the  curreucT.  Bank  t.  Co%,  S.  C.  U.  S.  2  Am.  L.  T.  B. 
283. 

15.  Jbid.  —  Attachment —  Insolvency.  An  attachment  by  an  individual 
creditor  against  the  property  of  an  insolvent  national  bank  will  not  be 
valid  as  against  the  receiver  thereof.     Ibid. 

16.  Mid.  —  Liquidation  —  Dissolution.  Tho  bank  in  voluntary  liqui- 
dation is  not  dissolved  as  a  corporation  and  may  sue  and  be  sned  in  wind- 
ing up  its  affairs.     Bank  v.  Ins.  Co.  S.  C.  U.  S.  xii.  705. 

17.  Rid.  —  In  State  Courts.  State  courts  have  jnrisdiction  of  suits 
brought  by  national  banks,  it  not  having^  been  taken  away  by  §  57, 
No.  83  of  Stats.  U.  S.  1863-4.    Bank  v.  Bubbard,  Vt.  iv.  893 ;  49  Vt.  1. 

18.  Ibid.  —  Attachment.     An  attachment  on  warrant  in  a  state  court 
upon  the  property  of  a  national  bank  is  void ;  it  is  valid,  only,  upon  final 
judgment.     Bank  v.  Bank,   Md.  2  Am.   L.  T.  R.  224.      Per  contra,  . 
Holmes  v.  Bank,  S.  C.  xvi.  534.     Robinson  v.  Bank,  N.  Y.  x.  786 ;  19 
Hun,  477. 

1 9.  Ibid.  —  Contract  —  Bank  in  Another  State.  An  action  for  a 
breach  of  contract  may  be  maintained  in  the  courts  of  this  state  against  a 
national  bank  established  in  another  state.  Holmes  v.  Bank,  S.  C.  xvi. 
534. 

20.  Ibid.  —  Against  Directors  and  Receiver.  An  action  may  be 
brought  in  the  state  courts  by  the  stockholders  of  a  national  bank  against 
the  directors  and  receiver  for  misconduct  and  negligence.  Brinekerhoff 
V.  Bostwick,  Rec'r,  N.  Y.  xiii.  683 ;  88  N.  Y.  62.  Per  contra,  Contoeof 
v.  Halsey,  N.  Y.  xvL  84. 

21.  in  what  District.  A  national  bank  can  be  sned  only  in  the  district 
of  its  location.  Main  v.  Bank,  U.  S.  Dist.  Ct.  W.  D.  Wis.  1  Am.  L.  T. 
R.  471. 

22.  Ibid.  —  Usury.  A  state  coort  has  jurisdicdon  of  an  action  against 
a  national  bank  for  illegal  interest  taken.  Bletzv.  Bank,  Penn.  vi.  441 ; 
87  Penn.  St.  87.  Dow  v.  Bank,  Vu  v.  632 ;  50  Vu  122.  Bank  v.  ^ifre, 
Iowa,  ix.  83. 

23.  Stocywlder  —  Transfer  ~~  Subsequent  Attachment.  A  transfer  of 
the  shares  of  a  national  bank,  though  not  recorded,  conveys  title,  and  a 
subsequent  attachment  against  such  shares  will  not  charge  them.  BcaUi 
V.  Bank,  U.  S.  C.  C.  xii.  35  ;  7  Fed.  Rep.  369. 

24.  IbidT —  By  Foreign  FIxecutor  —  Filing  Will.  A  foreign  executor 
on  filing  the  will  of  his  testator  may  transfer  the  stock.  BMs  v.  Bank, 
U.  S.  C.  C.  ix.  467. 

2d.  Ibid.  —  Local  Law.  When  a  national  bank  has  not  prescribed  a 
special  mode  of  transferring  its  stock,  a  transfer  thereof  must  be  made 
according  to  the  law  of  the  state  in  which  said  bank  is  situated.     Ibid. 
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2d.  Loams  and  Dtseounts  —  Forfeiture  —  Debtor  —  Charter.  The  in- 
Talidity  of  a  tranaaciion  of  a  national  bank  cannot  be  set  up  by  way  of 
forfeiture  bj  a  borrower  from  the  bank.  The  violation  of  its  charter  un- 
der tbe  act  can  be  inquired  into  by  the  United  States  aloue.  ARning  Co. 
V.  Bank,  S.  C.  U.  S.  v.  225.  Bank  v.  Matthews,  S.  C.  U.  S.  vii.  257  ;  98 
U.  S.  621.  Bank  v.  Mmore,  Iowa,  ix.  110  ;  52  Iowa,  541.  Mapes  y. 
Seott,  111.  X.  15;  94  III.  379.  Penn  r.  Bomman,  III.  xii.  297.  Bank  r. 
Stewart,  S.  C.  U.  S.  zvi.  449. 

27.  Jbid.  —  Limitation.  Forfeiture  of  double  the  entire  interest  is 
barred  after  the  lapse  of  two  years.  Bank  v.  Davis,  U.  S.  C.  C.  v.  258; 
8  Biss.  100. 

28.  Ibid.  —  Mortgages  —  Existing  Debt.  A  national  bank  has  a  right 
to  take  a  mortgage  given  in  good  faith  to  secure  debts  previously  con- 
tracted. Bank  v.  Mears,  U.  S.  C.  C  v.  426.  Bank  v.  Cheney,  111.  vi. 
710;  88  111.  602.  Libby't.  Bank,  111.  Mapes  t.  Seott,  111.  x.  15 ;  94 
111.  379. 

29.  lUd.  —  Note  —  Personal  Security  —  Mortgage  as  CoHaternl  Seen' 
rilp.  A  loan  made  by  a  national  t>ank  upon  a  note  secured  by  a  mort- 
gage, with  or  without  its  knowledge,  is  a  loan  made  upon  personal  se- 
curity, and  it  can  take  the  mor^ge  as  collateral  security.  Bank  y. 
Matthews,  S.  C.  U.  S.  vii.  257 ;  98  U.  S.  621.  Wroten's  Assignee  ▼. 
Armat,  Va.  vii.  79T.  Bartk,  v.  Mmore,  Iowa,  ix.  110;  52  Iowa,  541. 
Mapes  T.  Seott,  III.  x.  15;  94  III.  379. 

30.  Ibid.  —  Mortgage  to  secure  Future  htdebtedness.  A  mortgage  on 
real  property  taken  by  a  national  bank  to  secure  future  indebtedness  to 
it  is  void.     Crocker  v.  Whitney,  Bank  v.  Bostwick,  N.  Y.  vi.  724. 

31.  Usury  —  Accommodation  Indorser — Borrower.     An  accommoda- 
tbn  indorser  is  entitled  to  rely  upon  the  U.  S.  R.  S.  §  5198  as  well  as    ' 
the  maker  of  a  note ;  and  under  tbe  statute  "  borrower  "  includes  any 
one  in  any  way  liable  to  pay  the  loan.     Bank  v.  Lewis,  N.  Y.  viii.  84. 

32.  Ibid.  —  Director — Defence  —  Illegal  Interest.  A  director  is  not 
estopped  to  defend  against  the  suit  of  the  bank  to  recover  illegal  interest. 
Bank  v.  Slemmons,  Ohio,  vii.  118 ;  34  Ohio  St.  42. 

33.  Ibid.  —  Discount.  A  national  bank  is  restricted  to  taking  no 
more  than  seven  per  cent,  for  the  discount  of  negotiable  paper,  when  the 
person  discounting  is  an  indorser  thereon.  Batdk  v.  Johnson,  S.  0.  U.  S. 
xiii.  97  ;  104  U.  S.  271. 

84.  Ibid.  —  Interest  be/ore  and  after  Maturity.  Where  a  national 
bank  receives  and  takes  illegal  interest  upon  a  note  or  other  evidence  of 
debt,  it  forfeits  all  the  interest  which  said  instrument  "carries  with  it," 
as  well  that  which  would  accrue  after  maturity  as  before.  Bank  v. 
Slauffer,  U.  S.  C.  C.  X..70.     Bank  v.  Childs,  Mass.  xi.  687. 

35.  Ibid.  —  Parties.  The  party  with  whom  the  bank  had  the  usurious 
transaction  is  be  to  whom  the  forfeiture  of  interest  is  to  be  adjudged, 
and  who,  in  case  the  interest  has  been  paid,  is  authorized  to  recover  back 
twice  the  amount.  Smith  v.  Bank,  Ohio,  i.  688.  Crocker  v.  Bank,  U. 
S.  C.  C.  3  Am.  L.  T.  R.  350. 

36.  Bnd.  —  Personal  Representatives  —  General  Assignee.  An  as- 
signee for  the  benefit  of  creditors  is  not  the  "  legal  representative  "  of  his 
assignor,  within  the  meaning  of  the  Act  of  1864.  Bamet  v.  Bank,  Ohio, 
xiv.  665. 

37.  Ibid.  —  Application  of  Payments.  Payments  made  generally  on  a 
prooiissory  note  to  a  national  bank,  which  note  embraces  illegal  interest, 
will  be  applied  in  satisfaction  of  the  principal.  Bank  v.  Slemmons,  Ohio, 
vii.  118;  34  Ohio  St.  42. 

38.  Ibid.  —  Penalty — f^vtae  Right.  The  recovery  in  such  action  is 
not  in  the  legal  sense  a  penalty,  but  the  enforcement  of  a  private  right 
vested  in  the  borrower.    Bletz  v.  Bank,  Fenn.  vi.  441 ;  87  Penn.  St.  87. 
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39.  Ibid.  —  Unpaid  Note*  —  InteresL  Usurious  interest  wfll  not  be 
doubled  and  then  unpaid  uotes  deducted  therefrom  ;  the  notes  must  first 
be  taken  off,  and  the  remainder  doubled.  Interest  cannot  be  given  either 
on  the  penalty  or  on  the  unpaid  notes.  Knapp  v.  Bomkt  U.  S.  C.  C.  xr. 
167. 

40.  Ibid.  —  Benewal  Note  —  Usury  Credited.  The  defence  of  usury  ia 
not  avoided  by  showing  that  the  note  in  suit  was  taken  at  the  legal  rate, 
and  was  in  renewal  of  the  usurious  loan,  upon  which  the  usury  taken 
had  been  credited  ou  the  principal  sum.     Bank  v.  Eyre,  Iowa,  ix.  83. 

41.  Renewal  Note  —  Illegal  ItUerest — Recovery,  In  rendering  jadg^ 
ment  on  a  promissory  note  given  to  a  national  bank,  in  renewal,  into 
which  note  illegal  iuterobt  on  the  original  note  was  incorporated,  the 
whole  interest  on  both  notes  will  be  disallowed.  BarUc  v.  SUmmon$, 
Ohio,  viL  118.  Jnt.  Co.  v.  Hoagland,  U.  S.  C.  C.  xii.  41.  Bank  v. 
Davit,  U.  S.  C.  C.  v.  258 ;  8  Biss.  100. 

42.  Ibid.  —  Set-Off.  The  only  effect  of  the  actual  receipt  of  illegal 
interest  is  to  preclude  its  recovery  by  way  of  setoff,  and  to  put  the  de- 
fendant, as  to  it,  to  his  action  on  the  penally.  Smith  v.  Bank,  Ohio,  L 
588.  Bank  v.  Siauffer,  U.  S.  C.  C.  x.  70.  Hade  v.  Me  Vay,  Ohio,  v. 
r>06.  Rev'g  Bank  v.  Davit,  U.  S.  C.  C.  v.  258,  Int.  Co.  v.  Hoagland,  U. 
S.  C.  C.  xii.  41.  Bank  v.  Duthane,  Penn.  xi.  621.  Kev'g  Cake  v.  Bank, 
Penn,  v.  509. 

43.  Ibid.  —  Stale  Laws.  Contracts  made  with  the  national  banks 
are  not  controlled  by  the  usury  laws  of  a  state,  but  by  the  act  of  Con- 

Sess,  which  declares  a  simple  forfeiture  of  the  interest  illegally  reserved. 
ank  v.  Bearing,  S.  C.  U.  S.  i.  12.     See  Gale*  v.  Bank,  S.  C.  U.  S. 
ix.  97. 

44.  Ibid.  —  Rate  of  State  Banks.  The  same  rate  of  interest  may  be 
taken  as  that  authorized  to  be  taken  by  the  state  banks,  whether  by  gen- 
eral statute  or  by  special  charter.  Bank  v.  Duncan,  U.  S.  C  C.  vi.  69. 
Tiffany  v.  Bank,  S.  C.  U.  S.  1  Am.  L.  T.  R.  158. 

45.  Ibid.  —  California.  National  banks  in  California  may  charge  and 
receive  such  rates  of  interest  on  loans  as  may  be  agreed  upon.  Hinds  v. 
Marmolejo,  Cal.  xiiL  583 ;  60  Cal.  299. 

46.  Special  DeposiU  —  §  6228,  Rev.  Slatt.  By  §  6228,  Rev.  Stats.,  a 
national  bank  may  receive  special  deposits,  and  a  deposit  of  securities  for 
safe  keeping,  and  without  reward,  is  a  special  deposit.  Bank  v.  Graham, 
S.  C.  U.  S.  ix.  688. 

47.  Ibid.  —  Negligence.  When  bonds,  deposited  with  a  bank  for  safe 
keeping,  are  stolen,  the  bank  is  liable  for  the  loss,  if  it  occurs  through 
the  negligence  of  the  bank  officers.  Bank  v.  Graham,  Penn.  iv.  177  ;  3 
Am.  L.  T.  R.  501 ;  85  Penn.  St.  571.  See  Wyfie  v.  Bank,  U.  S.  C.  C. 
XV.  483. 

48.  3id.  —  Reward  for  Bonds  of  Depositor.  It  is  not  within  the 
power  of  the  directors  of  a  national  bank  to  bind  the  bank  by  an  agree- 
ment to  bunt  up  Iwnds  of  a  depositor  which  were  stolen  from  the  bank. 
Wylie  V.  Bank,  U.  S.  C.  C.  xv.  483. 

49.  Insolvency  —  Assessment  —  Insolvent  Stockholdert.  The  liability 
of  a  stockholder  in  a  national  bank  is  the  proportion  of  the  debts  which 
the  par  value  of  his  shares  bears  to  the  capital  stock ;  he  cannot  be  as- 
sessed for  any  deficiency  arising  out  of  the  insolvency  of  other  stock- 
holders.    U.  S.  V.  Knox,  S.  C.  U.  S.  xi.  145  ;  102  U.  S.  442. 

•iO.  Ibid.  —  Fraudulent  Transferor.  The  purchaser  of  stock  which  he 
has  transferred  to  an  irresponsible  person  to  hold  for  him  will  be  liable 
for  assessments,  upon  the  insolvency  of  the  bank.  Davis,  Ree'r,  v. 
Stevens,  Ex'r,  U.  S.  C.  C.  viii.  710;  17  Blatch.  259. 

51.  Ibid, —  Vendor.  The  vendor  of  shares  who  was  compelled  to 
pay  an  assessment  upon  the  insolvency  of  the  bank,  because  the  trans- 
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fereo  of  his  vendee  was  an  irresponsible  or  fictitions  person  cannot  re- 
cover against  the  vendee,  when  it  appears  that  he  had  sold  the  stock,  and 
had  made  tlie  transfer  upon  the  instruction  of  the  purchaser.  Lasastier 
V.  Kennedy,  La.  xvii.  835. 

52.  Jieceiver  —  Creditors  —  Debtors.  No  snbseqnent  lien  can  be 
created,  nor  anj  right  or  preference  obtained,  in  respect  to  any  of  the 
assets  or  property  of  the  bank  after  the  appointment  of  a  receiver. 
Buleh  V.  WtUon,  Minn.  vi.  754;  25  Minn.  299. 

58.  3id.  —  Judgment  Oredilor.  The  provisions  of  the  General  Bank- 
ing Act  for  winding  up  national  Iranks  under  the  direction  of  the  comp- 
troller of  the  currency  are  not  exclusive,  and  were  not  intended  to  oust 
the  courts  of  their  power  to  appoint  a  receiver  upon  a  judgment  creditor's 
bill.      Wrigkl  v.  Bank,  U.  S.  C.  C.  ii.  688. 

54.  Jbid.  —  Set-Ojf.  A  set-off  may  be  pleaded  in  an  action  brought  by 
a  receiver  of  an  insolveat  national  bank.  Hade  v.  Me  Vay,  Ohio,  v.  506 ; 
31  Ohio  Su  231. 

55.  Taxation  —  Capital  invested  in  federal  Bonds.  The  share-holders 
are  not  entitled  to  any  allowance  for  the  capital  and  surplus  of  the  bank 
invested  in  government  bonds.     Bank  v.  FarweU,  U.  S.  C.  C.  xii.  132. 

56.  Ibid.  —  Moneyed  Capital  of  Citizens.  Where  the  share-holders 
are  taxed  as  other  persons  for  moneyed  capital  they  mnst  seek  relief 
from  the  state.  Stanley  v.  Supervisors,  U.  S.  C.  C  xv.  678.  Stratton  v. 
Collins,  N.  J.  xiii.  668. 

57.  Stock  —  Debts.  An  injunction  will  lie  at  the  suit  of  a  bank  where 
the  shares  of  its  capital  are  assessed  upon  the  stockholder  under  a  state 
statute  which  permits  a  debtor  assessed  upon  personal  property  to  deduct 
the  amount  of  his  debts  from  the  valuation  of  bis  personal  property,  ex- 
cept bank  shares.  Jfew  York  v.  Weaver,  S.  C.  D.  S.  ix.  861.  Bank  v. 
HiUs,  U.  S.  a  G  xL  83.  Bank  v.  Britten,  U.  S.  C.  C.  xii.  675 ;  lOBiss. 
528.  Albany  County  v.  Stanley.  S.  C.  U.  S.  xiii.  641.  See  Bank  v.  Cum- 
ming,  U.  S.  C.  C.  v.  680. 

58.  Ibid.  — Ibid.  The  value  of  stock  in  a  national  bank  owned  by  a 
tax-payer  of  this  state  u  a  portion  of  the  "  debts  due  or  to  become  due  " 
to  him,  and,  in  listing  his  property  for  taxation,  he  is  entitled  to  deduct 
from  the  value  of  such  stock  the  amount  of  his  indebtedness.  Buggies 
V.  Fond  du  Lae,  Wis.  xiii.  160  ;  58  Wis.  486. 

59.  ibid.  —  Exemption  of  Particular  Kinds  of  Properly.  The  act  of 
Ck>ngre88  was  not  intended  to  cut  off  the  power  of  the  state  to  exempt 
particular  kinds  of  property.  Adams  v.  Nashville,  S.  C.  U.  S.  v.  279 ; 
9.}  U.  S.  19. 

60.  Ibid.  —  License.  A  license  to  do  business  cannot  be  required  of  a 
national  bank.     Carthage  v.  Bank,  Mo.  x.  469. 

61.  Ibid. — Local  Tax —  Real  Estate.  Where  an  act  was  passed  de- 
claring that  whenever  any  bank  should  collect  from  its  share-holders  a 
tax  of  six  mills  per  cent,  on  the  par  value  of  its  shares  and  pay  the  same 
into  the  state  treasury  before  a  certain  date,  "  the  shares  and  so  much  of 
the  capital  and  profits  as  shall  not  be  invested  in  real  estate  shall  be  exempt 
from  all  other  taxation,"  and  at  the  time  of  passing  the  act  the  state  tax 
upon  invested  capital  was  four  mills  per  cent.,  no  local  tax  could  be 
levied  upon  the  real  estate  of  a  national  bank  organized  under  the  Act 
of  Congress  of  June  3,  1864,  by  a  county  within  which  such  real  estate 
was  situated.     Bank  v.  Commissioners  of  Chester  County,  Penn.  xv.  75. 

62.  Ibid.  —  Municipal  Tax.  The  business  of  a  national  bank  is  not 
liable  to  a  tax  by  the  municipal  authorities  of  the  city  where  it  is  located. 
Macon  v.  Bank,  Ga.  v.  458;  59  Ga.  648. 

63.  Ibid.— 'New  Fork.  The  stockholders  in  national  banks  in  the 
State  of  New  York  may  be  assessed  upon  their  shares  for  taxation  under 
the  state  laws.    Albany  County  v.  Stanley,  S.  C.  U.  S.  xiii.  641. 
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64.  Office  for  Deporitt  in  Another  State.  Where  a  national  bank 
located  iu  one  state  has  an  office  in  another  state  for  the  purpose  of  re- 
ceiving deposits  to  be  transmitted  to  the  l»ak,  it  does  not  become  thereby 
located  in  the  second  state  and  liable  to  taxation  by  it.  Bank  v.  Pierce, 
U.  S.  C.  C.  V.  682. 

65.  liid.  —  Believing  Capital —  Taxing  Shares.  A  statute  relieving 
the  capital  of  a  state  bank  from  taxation,  but  putting  its  shares  in  the 
assessment  of  the  property  of  the  share-holder,  with  a  like  provision  to 
apply  to  national  bank  shares,  is  no  violation  of  the  Act  of  Congress. 
Adams  v.  NaehviUt,  S.  C.  U.  S.  v.  279 ;  96  U.  S.  19. 

66.  School  2'ax  —  Town  —  DecedtMtt  Ettatt.  A  school  tax  most  be 
assessed  as  other  town  taxes  are  assessed,  and  the  shares  of  a  national 
bank,  belonging  to  a  decedent's  estate,  must  be  assessed  in  the  town 
whwe  the  bank  is  situated.     Little  v.  LiuU,  Mass.  zii.  659. 

67.  Uniformity.  Although  bank  share-boiders  are  taxed  by  the  laws 
of  the  state  at  a  higher  rate  than  is  imposed  upon  share-holders  in  other 
than  moneyed  corporations,  the  rale  of  uniformity  prescribed  by  §  5219 
of  the  Revised  Statutes  of  the  United  States  is  not  thereby  violated. 
Bank  v.  Waters,  U.  S.  C  C.  zii.  292  ;  19  Blatch.  242. 

NATURALIZATION. 

1.  Okild  cf  Alien.  A  foreign  bom  son  of  an  alien  may  become  a  citi- 
zen by  being  naturalized,  or  by  the  naturalization  of  his  father  during  his 
minority.     Mining  Co.  v.  Mining  Co.  U.  S.  G.  C.  ix.  600. 

2.  Good  Moral  Character.  An  alien  applicant  for  citizenship  of  the 
United  States  must  show  that  lie  has  behaved  as  a  wan  of  good  moral 
character  during  the  whole  period  of  his  resideaoe  in  the  United  States. 
In  re  Spencer.  U.  S,  C.  C.  vi.  294. 

8..  Ibid.  —  Good  Reputation  only.  The  applicant  must  not  simply  have 
SBstained  a  good  reputation ;  his  conduct  must  have  been  such  as  com- 
ports with  a  good  character.  A  pardon  does  not  restore  character. 
Aid. 

4.  By  Marriage—  Death  of  Husband.  Under  §  1994,  Rev.  Stat,  a 
woman  married  to  a  citizen  of  the  United  States,  and  who  might  herself 
be  lawfully  naturalized,  becomes  a  citizen  by  her  marriage,  and  her  status 
as  such  citizen  does  not  cease  upon  the  death  of  her  husband.  Leonada 
V.  Grant,  U.  S.  C.  C.  xi.  827 ;  3  Saw.  603. 

5  "  White  Pinion  "  —  Child  of  Alien  and  Indian  Womem.  An  alien 
resident,  the  child  of  a  white  father  and  an  Indian  mother,  is  not  a 
"white  person  "  within  the  meaning  of  §  2167,  Rev.  Stat,  and  cannot 
therefore  be  naturalized.     In  re  CamiUe,  U.  S.  C.  C.  xi.  663. 

6.  Impeaching  Papers  —  Preliminary  Steps.  Naturalization  papers, 
issued  by  a  court  of  competent  jurisdiction,  cannot  be  impeached  collat- 
erally by  showing  that  the  party  naturalized  did  not  take  the  preliminary 
steps  required  by  law.     People  v.  McGowan,  111.  i.  13  ;  77  111.  644. 

NAVIQABLE  RIVERS. 

1.  Test.  The  navigability  of  a  stream  depends  upon  whether  the 
river  in  its  natural  state  is  such  that  it  affords  a  channel  for  useful  com- 
merce.    Carter  v.  Thurston,  N.  H.  vii.  114 ;.  68  N.  H.  104. 

2.  Canal  Cut  —  Dedication.  Where  a  canal  has  been  cut  through  the 
bend  of  a  river  to  facilitate  the  floating  of  logs,  it  will  be  held  open  to 
public  use,  no  charter  having  been  obtained.  Weath«rby  v.  MieJdtjohn, 
Wis.  xiv.  767. 

3.  Federal  Improvements  —  Injunction.  Where  Congress  has  assimied 
jurisdiction  of  a  river  in  the  interest  of  commerce,  the  equitable  arm  of 
the  court  can  furnish  relief  against  any  threatened  injury  to  any  improve- 
ments made  under  its  authority.     U.  S.  v.  Boom  Co.  U.  S.  C.  C.  x.  516. 
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4.  State  Authority  —  Qmgretiiotud  ControL  The  legislatora  of  the 
state  may  authorize  the  erection  of  dams,  booms,  piers,  etc,  on  such 
navigable  river,  sabjeot  to  the  power  of  Congress  to  regulate  the  com- 
merce of  the  river,  whenever  it  may  be  deemed  necessary  to  exercise 
snch  power.     Pound  v.  Turck,  S.  C.  U.  S.  v.  193  ;  95  D.  S.  459. 

5.  lUd.  —  Occupation  by  the  Federal  Government.  When  Congress 
hss,  by  any  expression  of  its  will,  occupied  navigable  waters  of  the  states, 
dwt  action  is  conclusive  of  any  right  to  the  contrary  asserted  under  state 
anthority.     Slate  v.  Duluth,  S.  C.  U.  S.  449 ;  96  U.  S.  379. 

fi.  Ibid.  —  Intention  to  Occupy  —  Appropriations  to  Improve.  Appro- 
priations of  money  to  carry  ont  a  system  of  improvements  in  the  navi- 
gable waters  of  a  state  indicate  that  Congress  intended  to  occnpy  the 
streams.     Ibid. 

7.  State  Improvements — Damages.  When  necessary  for  the  purpose 
of  improving  the  navigation  of  the  stream,  its  waters  may  be  diverted 
from  the  shores  of  a  riparian  owner,  and  he  is  not  entitled  to  compensa- 
tion for  the  damage  sustained.  River  Improvement  Co.  v.  Booming  and 
Transportation  Co.  Wis.  xiii.  41 6. 

8.  Ibid.  —  Federal  Courts.  The  eonrts  of  the  United  States  have  no 
power  to  forbid  lawful  pnblio  improvements.  State  t.  Duluth,  8.  C.  U. 
S.  V.  449;  96  U.  S.  379. 

9.  Ibid. —  Tolls—  Ordinance  of  1787.  The  state  may  lawfully  au- 
tborii»  corporations  to  ronke  improvements  on  navigable  rivers,  and 
charge  tolls  for  the  use  of  the  same,  notwithstanding 'the  compact  in  the 
Ordinance  of  1787  that  the  navigable  waters  of  the  Northwestern  Terri- 
tory  should  be  forever  free.  Attorney  Oeneral  v.  River  Improvement, 
Mich.  ix.  448.     Nelson  v.  Navig.  Co.  Mich.  x.  209 ;  44  Mich.  7. 

10.  Hid.  —  ToHs.  Where  improvements  on  a  navigable  river  facili- 
tate the  nse  of  the  river,  the  exaction  of  tolls  for  such  nse  is  just  and 
prc^r.    Nelson  v.  Navig.  Co.  Mich.  x.  209  ;  44  Mich.  7. 

NE  BCXBAT. 

1.  U.  S.  Rev.  Stat.  §  717— Act  of  2  March,  1793,  c.  22,  %  5— Going 
from  State  to  State.  The  circuit  court  has  no  right  to  issue  a  writ  of  ne 
exeat,  except  where  it  appears  that  the  defendant  designs  quickly  to  de- 
part from  the  United  States ;  it  cannot  restrain  him  from  going  from  one 
state  to  another.     Loewenstein  v.  Biemhaum,  U.  S.  C.  C.  ix.  402. 

2.  Power  of  District  Judge  sitting  as  Judge  of  Circuit  Court  to  issue. 
Whether  a  district  judge,  even  when  sitting  as  circuit  judge,  can  issae  a 
writ  of  ne  exeat,  doubt^.     Rid. 

NEGLIGENCB. 
I.  (}EHBBAi.t.r.  V.  Municipal  Cobfobatioks. 

n.   COMTKIBDTOBT   NkOLIOBXCE.  VT.   RaIIBOAOS. 

ni.  LaBDOWBBB  —  IaANDLOBO      AHB         Vn.   SHtPPIKO. 

Tenant.  VIII.  Slebpino  Cab  Companibs. 

IV.   MiSOBLLANEOCS  SPECIAL  RiSKS.  IX.   SlBBBT    RAILWAYS. 

1.  Definition.    Negligence  is  the  failure  to  observe,  for  the  protection  I.  Generally. 
of  another  from  injury,  that  degree  of  care,  precaution,  and  vigilance 

which  the  arcumstances  properly  demand.  Brovm  v.  R.  R.  Co.  Mich, 
xiv.  627 ;  49  Mich.  158.  See  KeUogg  v.  Curtis,  Maine,  3  Am.  L.  T.  B. 
419. 

2.  Ibid. —  Ordinary  Care.  The  terms  "  negligence  "  and  "ordinaiy 
care "  are  correlative  terms.  Ordinary  care  defined.  Fowler  v.  R.  R. 
Co.  W.  Va.  xiv.  189.    R.  R.  Co.  v.  Ormsly.  Va.  4  Am.  L.  T.  R.  117. 

8.   (Marge  —  "  Inevitable  Accident."     It  is  error  to  inBtruct  the  jury 
that  an  accident  snch  as  will  excuse  the  person  committing  an  injury 
4t 
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must  be  sach  as  human  foresight  could  not,  under  the  circnmstanoes, 
huve  prevented.     £.  B.  Co  v.  Adams,  Penn.  viii.  121 ;  89  Penn.  St.  81. 

4.  Plaintiff's  Cast.  Negligence  will  not  be  presumed ;  it  must  be  al- 
leged and  proved.  Bremian  v.  Union,  Q.  B.  v.  64.  Leach  v.  TremA, 
Maine,  viii.  559 ;  69  Maine,  i)89.  R.  R.  Co.  v.  Napkeyt,  Penn.  viiL 
630;  90  Penn.  St.  135.  R.  R.  Co.  v.  State,  Md.  xi.  160.  SmUh  v. 
Tripp,  R.  I.  xi.  755 ;  13  R.  I.  152.  R.  R.  Co.  v.  Se/iertle,  Penn.  xii. 
57 ;  97  Penn.  St.  450.  Ji.  R.  Co.  v.  Combs,  Kan.  xii.  606 ;  25  Eao. 
729.     See  Hansford  v.  Payne,  Ky.  i.  37. 

5.  Usual  Consequences.  A  presumption  of  negligence  arises  from  an 
occurrence,  which,  in  the  ordinary  course  of  things,  does  not  happen  when 
proper  care  is  ex  rcised.  Jkose  v.  HVans.  Co.  U.  S.  C.  C.  xiiL  421 ;  20 
Blatcli.  465.      Wood  v.  R.  R.  Co.  Wis.  xi.  791 ;  61  Wis.  196. 

6.  Comparative  Negligence.  The  term  "  negligence  "  is  itself  relative, 
and  its  application  must  depend  on  the  situation  of  the  parties,  and  the 
degree  of  care  and  vigilance  which  the  circumstances  reasonably  impose. 
R.  R.  Co.  v.  Johnson,  III.  xiv.  457. 

7.  Concurrent  Negligence.  As  between  innocent  persons  injured  by 
the  wrongful  act  of  a  third,  he  who  gave  the  means  of  inflicting  the  in- 
jury must  bear  the  loss.     R.  R.  Co.'s  Appeal,  Penn.  t.  219. 

8.  Judicial  Cause  —  Condition  of  Accident.  The  plaintiff  is  not  pre- 
cluded from  a  recovery  although  he  has  been  also  negligent,  if  his  neg- 
ligence has  been  a  mere  condition,  and  not  a  judicial  cause,  of  the  injury. 
R.  R.  Co,  v.  Roudron,  Penn.  x.  150. 

9.  Conflicting  Evidence  —  Jury.  Where  the  evidence  is  conflicting 
the  question  of  negligence  is  one  of  fact  for  the  jury.  Fairfax  v.  R  R. 
Co.  N.  Y.  ii.  482.  B^endorf  v.  R.  R.  Co.  N.  Y.  iv.  154;  69  N.  Y. 
195.  Slatterly  v.  R.  R.  Co.  Exch.  Ch.  ii.  608 ;  10  Ir.  Rep,  C.  L.  256. 
Groth  V.  Washburn,  N.  Y.  xiv.  471.  Maslerson  v.  R.  R.  Co.  N.  Y.  x. 
783;  84  N.  Y.  247.  While  v.  Boston,  Mass.  ilL  660;  122  Mass.  491. 
R.  R.  Co.  V.  Mulligan,  Md.  iii.  438;  45  Md.  486.  Rose  v.  R.  R.  Co. 
Court  of  Appeal,  iii.  338;  26  Week.  Rep.  205.  R.  R.  Co.  v.  Whiu, 
Penn.  viii.  374.  Jamison  v.  R.  R.  Co.  Cal.  iL  217 ;  55  Cal.  598. 
Sha,fler  v.  Ek^ans,  Cal.  vi.  11 ;  53  Cal.  32.  Spearman  v.  R.  R.  Co.  Cal 
xii.  44 ;  57  Cal.  432.  Mauerman  v.  Setunarts,  Mo.  x.  782.  Carringto» 
V.  Ficklin's  Exr,  Va.  x.  160. 

1 0.  Undisputed  Facts.  Where  the  facts  are  undisputed  the  qnestion 
of  negligence  is  for  the  court.  Goshom  v.  Smith,  Peuu.  ix.  724.  Jfoag 
V.  R.  R.  Co.  Penn.  v.  80 ;  80  Penn.  St.  15.  Carrington  v.  Ficklin's 
Ea^r,  Va.  x.  160;  32  Gratt.  670.     R.  R.  Co.  v.  State,  Md.  xi.  160. 

11.  Damages  increased  by  Plaintiff — Apportionment.  Where  the 
damages  are  increased  by  an  act  or  omission  of  the  plaintiff,  not  contrib- 
uting to  the  injury,  the  jury  must  assess  the  amount  of  damages  due  to 
each  cause.     GovJd  v.  McKenna,  Penn.  vi.  843 ;  86  Penn.  St.  297. 

1 2.  Death  —  Action  —  Extra-territorial  Effect  of  Statute.  The  statute 
of  a  state  giving  a  right  of  action  for  negligence  resulting  in  death  has  no 
extra-territorial  operation  as  upon  the  high  seas.  Armstrong  t.  Beadle, 
U.  S.  C.  C.  viii.  86.  Per  contra,  Leonard  v.  Navigation  Oa.  N.  Y.  xL 
505  ;  84  N.  Y.  48. 

1 3.  JMd,  —  Interval  —  Personal  Representatives.  When  there  is  an 
appreciable  interval  between  the  injury  and  death,  personal  representar 
tives  may  recover,  since  the  person  injured  conid  have  recovered  had  he 
lived.     Hansford  v.  Payne,  Ky.  i.  37. 

1 4.  Ibid.  —  Of  Son  —  Plaintiff.  Where  a  mother  sues  for  damages 
for  the  loss  of  her  son,  she  may  show  that  he  was  her  sole  means  of 
support,  and  her  expectations  as  to  the  ability  of  her  son  to  furnish  snp^ 
port.     R.  R.  Co.  V.  Kindred,  Tex.  xv.  251 ;  57  Tex.  491. 

15.  Ibid,  —  Widow  and  Minor  Children  —  Misjoinder.     Under  the 
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statute  the  widow  is  the  proper  person  to  bring  an  action  for  negligence 
causing  the  death  of  her  husband,  bnt  the  judgment  will  not  be  reversed 
for  the  misjoinder  of  the  children.  SotOh  Ecuton  v.  Beinkart,  Peun.  xvi. 
697. 

16.  Ibid.  —  Widow  and  Next  of  Kin —  Action  hy  Foreign  Administra- 
tor. Where  a  statute  gives  a  right  of  action  for  Uie  exclusive  benefit  of 
the  widow  and  next  of  kin  of  a  person  negligently  killed,  it  is  not  main- 
tainable by  an  administrator  appointed  in  another  state.  MacKay,  Adm'r, 
y.  R.  B.  Co.  U.  S.  C.  C.  xL  389. 

17.  Rid. —  Wounding  and  Death.  Whether  death  was  simultaneous 
with  the  wounding  is  immaterial  in  an  action  by  beneficiaries  under  the 
statute.     R.  R.  Go.  v.  Kindred,  Tex.  xv.  251 ;  67  Tex.  491. 

18.  Declarations  —  Previottt  Knowledge.  Declarations  made  after  an 
accident  not  showing  knowledge  of  the  defect  prior  to  the  accident  are 
not  admissible  in  an  action  for  negligence.  Baker  t.  B.  R.  Co.  Penn.  x. 
672;  95  Penn.  St.  211. 

19.  Joint  Negligence  —  Action.  In  case  of  an  injury  resulting  from 
the  joint  negligence  of  two  parties,  an  action  may  be  maintained  against 
either  or  both.     Masterson  v.  R.  R.  Go.  N.  Y.  x.  788  ;  84  N.  Y.  247. 

20.  Mental  Suffering  only.  Mental  sn£Fering,  unattended  by  per- 
sonal injury,  caused  by  simple  actionable  negligence,  can  sustain  no  ao 
tion ;  as  where  the  plaintiff  was  compelled  to  pass  along  the  highway, 
where  negligent  blasting  was  being  done.  Wyman  v.  IjcaviU,  Maine, 
xL  335 ;  71  Maine,  227. 

21.  Minoi —  Court  and  Jury.  It  is  for  the  court  to  fix,  as  a  question 
of  law,  the  age  at  which  a  minor's  responsibility  for  negligence  com- 
mences, when  there  is  no  evidence  showing  the  minor  to  be  less  mature 
than  persons  of  his  age  in  general  are.  Nagle  v.  R.  R.  Co.  Penn.  viii. 
404;  88  Penn.  St.  35. 

22.  Proximate  Cause  of  Injury.  Negligence  in  order  to  be  actionable 
must  be  in  some  way  connected  with  the  accident.  Jackson  t.  R.  R.  Co. 
H.  of  L.  V.  636 ;  26  Week.  Rep.  Nos.  10, 11. 

23.  Unskilful  Performance  —  Omission.  He  who  contracts  to  do  any 
act  for  another  and  does  it  unskilfully,  or  fails  to  do  it.  is  liable  for  negli- 
gence.    Adams  v.  Robinson,  Ala.  xii.  458  ;  65  Ala.  586. 

24.  Vis  Major.  One  using  due  care  is  not  liable  for  an  action  for  in- 
juries due  to  the  operation  of  a  vis  major.  Nichols  v.  Marsland,  Exch.  L 
59 ;  L.  R.  10  Exch.  255. 

25.  Rule.     Where  the  plaintifiTs  negligence  has  contributed  to  the  n.  Cnntribu- 
injury  he  cannot  recover.      Woods  v.  Jones,  La.  xv-  555.     Gerety  v.  R.   '"'7  Negll- 
R.  Co.  Penn.  i.  607  ;  81  Penn.  St  274.     Gothard  v.  R.  R.  Co.  Ala.  xii.  ^'"^ 

69  ;  67  Ala.  114.  B.  B.  Co.  v.  State,  etc.  Md.  xi.  160.  Hinckley  v.  B. 
R.  Co.  Mass.  ii.  144;  120  Mass.  257.  Mableyy.  Kittenberger,  Mich.  vi. 
174 ;  37  Mich.  300. 

26.  Plaintiff^'t  Case.  Contributory  negligence  is  matter  of  defence. 
Weiss  V.  R.  R.  Co.  Penn.  i.  58 ;  79  Penn.  St.  377.  McQuilken  ▼.  R.  R. 
Co.  Cal.  i.  416 ;  50  Cal.  7.  Clark  v.  R.  R.  Co.  Minn.  xii.  19  ;  28  Minn. 
Hoyt  V.  Hudson,  Wig.  iii.  275 ;  41  Wis.  105.  Wilson  v.  R.  R.  Co.  Minn, 
ix.  146;  26  Minn.  278.  Buetching  v.  Gaslight  Co.  Mo.  xi.  675. 
Cassidy  v.  Angell,  R.  I.  viii.  828;  12  R.  I.  447.  Hart  v.  Peters.  Wig. 
xiv.  542.  R.  R.  Co.  v.  Crenshaw,  Ala.  xii.  523 ;  65  Ala.  566.  Macdou- 
gaU  V.  B.  R.  Co.  Cal.  xvi.  228.  Knaresborough  v.  Mining  Co.  U.  S.  C. 
C.  L  16.  R.  R.  Co.  r.  Weiss,  Penn.  vii.  56;  87  Penn.  St.  447.  Per 
contra,  Riceman  v.  Havemeyer,  N.  Y.  xi.  509  ;  84  N.  Y.  647.  R.  R.  Co. 
V.  Johnson,  111.  xiv.  457.  Hart  v.  Bridge  Co.  N.  Y.  xii.  488  ;  84  N.  Y. 
56.  Hinckley  V.  R.  R.  Go.  Mass.  ii.  144;  120  Mass.  257.  Benson  y. 
Titeomb,  Maine,  xii.  692. 

27.  Nonsuit.     Where  plMutifTs  own  case  conclosively  shows  contribo- 
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tory  negligence  on  his  part,  &  nonsuit  will  be  granted.    Bart  r.  Pttert, 
Wis.  xiv.  542.      Wills  r.  R.  R.  Co.  Mass.  x\.  1 2. 

28.  Tettfor  Jury.  The  proper  question  for  the  jury  is,  whether  the 
injury  was  occasioned  entirely  by  the  defendant's  negligence,  or  wonld 
hare  occurred  but  for  the  plaintiff's  negligence  contributing  thereto.  R. 
R.  Co.  T.  Tfioma$'  AdtnW,  Ky.  li.  430;  79  Ky.  160. 

29.  Conflieting  Bvidenct.  Where  the  eridence  of  contributory  negli- 
gence is  conflicting,  aniess  the  jury  is  noanifestly  in  error,  the  rerdict 
must  stand.  R.  R.  Co.  v.  Richardson,  Kan.  xii.  492;  25  Kan.  S9I. 
MaedougaU  v.  R.  R.  Co.  Cal.  xvi.  228. 

30.  Oircumttanres.  Where  there  is  negligence  in  both  parties,  and 
the  negligence  of  the  deceased  contributed  to  the  injory,  the  right  of  re- 
covery depends  on  the  circumstances.  R.  R.  Co.  v.  Anderson's  Adrn'r, 
Va.  viii.  125;  81  Gratt  812. 

31.  Defendant  avoidrng  Injury.  When  damage  conid  hare  been 
avoided  by  reasonable  care  by  defendant,  the  n^ligence  of  a  plaintiff  is 
no  defence.     Radley  v.  R.  R.  Co.  H.  of  L.  iii.  467 ;  1  App.  Cas.  754. 

32.  Definition  of  Gross  and  Slight  Negligenee.  Under  the  mle  that 
plaintiff  may  reeover  where  his  negligence  is  but  sTight  and  that  of  the 
defendant  gross  in  comparison,  gross  negligence  has  been  defined  to  be 
the  want  of  slight  diligence,  and  slight  negligence  tite  want  of  great 
diligence.     R.  R.  Co.  v.  Johnson,  111.  xiv.  457. 

38.  Due  Care.  By  dne  care  is  meant  reasonable  care  nAnpied  to  the 
circumstances  of  the  case.  Want  of  such  care  con8tital<»  contributory 
negligence.     R.  R.  Co.  v.  Stale,  etc.  Md.  xi.  160. 

34.  Error  of  Judgment.  Where  one  has  got  himself,  without  negfi- 
genoe,  into  a  position  of  danger,  he  is  not  to  bo  lield  responsible  for  cod> 
tributory  negligence  for  an  honest  tbongh  erroneous  exercise  of  judgment 
in  getting' out  R.  R.  Co.  v.  Werner,  Penn.  viii.  59 1  89  Penn.  St.  S9. 
Cook  V.  R.  R.  and  Banking  Co.  Ala.  xii.  356. 

35.  Mcroasing  Loss.  Negligence  to  bar  a  recnv^ry  must  be  such  as 
actually  cooperates  with  the  act  of  the  other  party  to  produce  the  injury; 
it  is  not  soiRcient  that  it  merely  increases  the  loss.  Gonld  v.  McKenna, 
Penn.  vi.  348  ;  86  Penn.  St.  297. 

36.  Gratifying  Curiosity.  A  person  who  injures  himself  whilst  grati- 
fying his  cariosity  has  no  cause  of  action  against  the  owner  of  the  prop- 
erty.    Severy  r.  Nirkerson,  Mass.  i.  563. 

37.  Intoxication.  In  determining  the  question  of  contributory  negll- 
genoe  it  is  proper  for  tiie  jury  to  consider  the  fact  of  plaintiff's  intoxicar 
tion  at  the  time.     Fitzgerald  v.  Weston,  Wis.  xi.  856 ;  52  Wis.  854. 

88.  Known  Danger  —  Highway.  A  failure  to  observe  a  known  dan- 
ger on  a  highway  is  contributory  n^igefKse.  R.  R.  Co.  v.  Taylor,  Penn. 
xvii.  441.     Coal  Co.  r.  Jones,  Penn.  vi.  136;  86  Ptnn.  St.  432. 

39.  Precautions  to  prevent  Accident  not  Observed.  Failure  of  the  de- 
fendant company  to  use  the  precautions  prescribed  by  the  Tennessee  Code 
to  prevent  accident  will  not  relieve  the  plaintiiT  of  the  consequences  of 
his  own  negligence.     R.  R.  Co.  v.  Smith,  Tenn.  ii.  298. 

40.  Recklessness  of  Defendant.  That  a  person  has  placed  himself  in  a 
fitiee  of  danger  can  be  no  excuse  for  another's  carelessly  and  recklessly 
injuring  him.  ffealy  v.  Dty  Dock  Co.  N.  Y.  xi.  99.  Gothard  v.  R.  R. 
Co.  Ala.  xii.  69  ;  67  Ala.  114. 

41.  Travelling  on  Sundcuf.  An  action  cannot  be  maintained  for  an  in- 
jury resnlting  from  negligence  by  one  travelling  on  the  Lord's  day,  not 
from  necessity  or  on  charity,  Buch  travelling  being  in  itself  nnlawfol,  and 
necessarily  contributory  to  the  injury.  Smith  v.  jx.  R.  Co.  Mass.  ii.  364 ; 
120  Mass.  496.  I^fons  v.  Desotelle,  Mass.  v.  723 ;  124  Mass.  327.  Davis 
V.  Somervi'Ue,  Mass.  x.  206 ;  128  Mass.  594.  WaUaee  v.  Naetg.  and  Ex- 
press Co.  Mass.  XV.  872 ;  184  Mass.  95.    Day  r.  R.  R.  Co.  Mass.  xvL 
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3S5.     Per  contra,  Hatx  v.  Cohoet,  N.  Y.  zir.  247.    Knmelton  r.  JS.  R. 
Co.  Wis.  xvii.  543. 

42.  Ibid.  —  hywryfrom  Dog.  A  person  onlawfuDy  travelling  on  the 
Lord's  day  may  sue  the  owner  of  a  dog  illegally  assaulting  him  in  the 
highway.      White  v.  Lang,  Mass.  x.  336. 

43.  Ihid.  —  Walking  for  ExercxM.  Walking  on  Sunday  for  exercise 
in  the  open  air  is  not  against  the  statote  which  prohibits  travelling  on  the 
Lord's  day.     Davidson  v.  PortUmd,  Maine,  viiu  172;  69  Maine,  116. 

44.  Accident  on  Land  of  Parly  —  PreiumpUon.     Negligence  will  not  m.  Lsnd- 

be  presumed  against  a  party  to  an  aiciion  from  the  mere  fact  that  an  ?*?*fJ7i*"*' 
accident  occurs  upon  his  land.     Gramlich  v.  Wursi,  Fenn.  v.  844 ;  86  i^it. 
Penn.  St.  74. 

45.  Bridg*  ouer  J\ipai«  Wa/g —  Dted  bg  PMie.  Where  defendant 
erected  a  private  bridge  on  his  own  premiBes,  which  he  permitted  the 
public  to  use,  he  is  liable  for  iiijories  to  a  person  crossing  due  to  defects 
known  by  him.     Campbell  v.  Boyd,  N.  C.  xvlL  374 

46.  Place  of  Busineu  —  Visitor.  A  person  who  goes  to  the  place  of 
business  of  another,  not  by  invitation,  is  there  by  simeranoe,  and  at  hit 
own  risk.      Vietorg  v.  Btker,  N.  Y.  iii.  240 ;  67  N.  Y.  366. 

47.  Corporation  and  Leasee.  Damages  for  injuries  by  reason  of  neg- 
ligence  can  be  recovered  against  either  the  corporation  or  its  duly  aa 
thorized  lessee.     Quested  v.  R.  R.  Co.  Mass.  viii.  500. 

48.  Danger  to  the  Public  The  owner  of  property  is  bound  to  keep 
it  in  such  condition  that  it  will  not  endanger  an  innocent  member  of  the 
oommunlty.  Tarry  v.  AsktoH,  Q.  B.  Div.  ii.  114;  1  Q.  B.  Div.  814. 
Murray  v.  McShane,  Md.  ix.  178 ;  51  Md.  217. 

49.  Entering  bg  Invitation  —  Snare  on  Premises.  An  owner  of  land 
who  invites  persons  to.  come  on  his  premises  is  liable  for  an  injury  which 
results  from  a  snare  existing  on  the  land.  Beck  v.  Carter,  N.  Y.  iii. 
469;  68  N.  Y.  283.  Daois  r.  CongregatioHal  Soe.  Mass.  xi.  94:  l:b9 
Mass.  367.     Bennett  v.  B.  R.  Co.  S.  C.  U.  S.  xi.  209 ;   102  U.  S.  577. 

50.  Fire  Escape  —  Owner —  Tenant —  Statute.  Where  the  fee  of  a 
building  used  for  a  manufactory  was  in  one  person,  and  its  exclusive 
possession  and  control  in  another  as  tenant  from  year  to '  year,  under  a 
statute  requiring  the  ''  owner  "  of  such  premises  to  provide  fire  escapes, 
the  latter  alone  a  liable.     Schott  v.  Harvey,  Fenn.  xvii.  695. 

61.  Hotel  Keeper  —  Elevator  Opening  —  Guest  Ityured.  A  hotel 
keeper  permitting  an  elevator  opening  known  to  be  dangero«s,  whereby 
a  guest  is  injured,  is  guilty  of  gross  negligenoe.  Hagtoardy.  Merrill,  111. 
x.  730 ;  94  lU.  349. 

52.  Insane  Person  —  Guardian.  The  lunatic  and  not  his  guardian  is 
the  landlord,  and  he  is  liable  for  the  defective  condition  of  his  property, 
when  it  is  not  in  the  exclusive  occupancy  of  a  tenant.  Morain  v.  Devlin, 
Mass.  xiii.  399  ;  132  Mass.  87. 

53.  Misleading  Plaintiff.  To  bold  the  landlord  liable  for  n^ligence 
to  one  coming  on  the  premises  it  must  be  shown  that  he  so  misled  him 
that  he  suffered  from  a  defect  ICstlrr  v.  O'Gradg,  Mass.  xiiL  528; 
132  Mass.  139. 

54.  Ooerflovnng  Ldmd  —  Crops.  For  an  overflow  of  water  caused  by 
negligence,  an  adjoining  landowner  can  recover  the  injury  to  his  crops. 
S.  E.  Co.  V.  Joachim,  Tex.  xv.  637  ;  57  Tex.  452. 

55.  Owner  and  Grantee  liable.  Where  an  owner  and  his  grantee  are 
both  liable  at  the  option  of  an  injured  party,  the  former  may  adjust  and 
pay  the  actual  damage  without  action,  and  may  recover  indemnity  from 
the  other  party.    Mill  Co.  v.  Wheeler,  Minn.  xvi.  687. 

56.  Party-  WaU — Gontraelor's  or  his  Servants'  Acts.  The  bmlder  of  a 
party-wall  is  bound  to  prevent  negligent  acts  of  his  contractors.  Ptrci- 
vol  v.  Hughes,  Ct.  of  Appeal,  zv.  35 1. 
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57.  Penonal  Representativet  —  Fatting  Building.  Personal  repre^ 
sentatives  are  liable  individually  for  injuries  suffered  from  ilie  falling  of  a 
building,  owned  by  them  as  such  representatives,  through  their  negligence. 
Beef  Packing  Co.  v.  Stevens,  U.  S.  C.  C.  xiii.  485. 

58.  liid.  —  Recovery  by  Decedent.  No  action  by  personal  representa- 
tives will  lie  for  neglivence  where  the  person  injured  recovered  damages 
during  his  lifetime.     ZiUletoood  v.  New  York,  N.  Y.  xiv.  90. 

59.  Private   Way  —  Dangerous   Obstruction.     Where  the  defendant 

placed  in  a  private  road  adjoining  his  ground  a  hurdle  with  a  chevaux  de 

/rise  on  the  top,  he  is  liable  to  a  person  without  fault  who  has  his  sight 

destroyed  by  running  against  tbe  chevaux  defrise  in  the  dark.     Clark  r. 

Chambers,  Q.  B.  Div.  vi,  448  ;  38  L.  T.  R.  N.  S.  454. 

60.  Repairing  Building  —  Filing  Brick  —  Sidewalk  partly  Inclosed. 
Where  the  plaintiff,  a  child  eleven  years  old,  while  on  the  sidewalk, 
was  struck  by  a  falling  brick  from  a  building  undergoing  repairs,  the 
sidewalk  being  barred  by  a  plank,  but  offering  no  obstacle  to  the  pas- 
sage of  children,  tbe  question  of  contributory  negligence  was  properly 
left  to  the  jury.     Mauerman  v.  Senmarts,  Mo.  x.  639;  71  Mo.  101. 

61.  Scantling  in  Street.  An  action  for  injuries  resulting  from  the 
{ailing  over  a  piece  of  scantling  which  stretched  across  the  banquette  of 
a  street,  with  one  end  resting  on  the  door-sill  of  a  house  in  charge  of 
defendant,  cannot  be  sustained  in  the  absence  of  proof  that  defendant 
placed  tbe  scantling  there  or  knew  of  its  being  so  placed.  Jckerly  v. 
SuUivan,  La.  xv.  716. 

62.  Setting  Fire  on  One's  Premises  —  Injury  to  Another.  One  who 
negligently  sets  a  fire  on  his  own  land  is  liable  to  an  action  for  an  injury 
done  by  its  spreading  directly  to  the  property  of  another.  Krippner  v. 
BieU,  Minu.  xii.  338  ;  28  Minn.  139. 

63.  Sidewalk — Defect.  The  lessee  or  owner  of  a  house  over  which 
he  has  entire  control  is  liable  over  to  the  city  for  an  injury  caused  by  a 
defect  in  a  sidewalk,  if  the  city  pays  damages  for  such  injury.  Burt  v. 
Boston,  Mass.  iv.  179  ;  122  Mass.  223. 

64.  Tenant  as  Agent.  The  tenant  is  not  the  agent  of  the  landlord  in 
the  sense  that  the  latter  is  respiousible  for  the  damages  which  result  to 
third  persons  from  the  illegal  or  negligent  use  of  the  rented  premises  by 
the  former.      White  v.  Montgomery,  Ga.  iv.  282 ;  58  6a.  264. 

65.  Tenants  —  EUvator  Open.  Where  several  occupants  of  a  build- 
ing use  an  elevator  in  common,  the  duty  of  protecting  the  openings  is 
imposed  upon  the  occupant  whose  use  required  the  opening,  and  whose 
disuse  of  the  elevator  permitted  the  trap  to  be  closed.  Harris  v.  Perry, 
N.  Y.  xiv.  408.     See  DoneUy  v.  Jenkins,  N.  Y.  ix.  269. 

66.  Ibid.  —  Policeman  on  Duty.  A  policeman  in  the  performance  of 
his  duty,  visiting  a  building  to  secure  it  and  its  inmates,  can  recover 
against  the  owner  or  occupant  for  injuries  suffered  in  failing  through  an 
unguarded  elevator  entrance.     Parker  v.  Barnard,  Mass.  xvi.  369. 

67.  Ibid.  —  FaUing  Snow  and  Ice.  The  tenant  is  liable  to  passers  by 
in  negligence  for  injury  done  by  snow  and  ice  falling  from  a  roof  so  cod- 
Btructed  that  they  will  probably  fall.  Leonard  v.  Storer,  Mass.  1  Am. 
L.T.  R.414. 

68.  Ibid.  —  Visitors.  Persons  who  are  guests  of  a  tenant  must,  for 
injuries  caused  by  defects  in  tbe  premises,  seek  redress  from  the  tenant. 
Marihatl  v.  Heard,  Tex.  xv.  733.     Gwinnett  v.  Eamer,  Com.  PI.  L  84. 

69.  Ibid.  —  Defective  Water  Bowl.  A  landlord  is  not  liable  for  dam- 
age to  a  tenant  caused  by  the  negligence  of  another  tenant  in  leaving 
the  faucet  of  a  water  bowl  open  and  thus  overflowing  the  premises  with 
water.     Mc  Carty  v.  The  Savings  Bank,  Maine,  xv.  656. 

70.  Trespasser,  To  enable  a  trespasser  to  recover  for  an  injury  he 
must  show  a  wanton  or  intentional  injury  inflicted  on  him  by  the  owner 
of  the  land.    Gittespie  v.  McGowan,  Penn.  xiv.  876;  100  Penn.  St.  144 
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71.  Bnd. —  CSnUL  It  ia  error  to  hold  that  a  child  cannot  be  treated 
as  a  trespasser.     Ibid. 

72.  Ibid.  —  Kxeavation.  The  owner  of  a  lot  is  not  liable  to  a  tres- 
passer falling  into  an  excavation  on  his  property  not  ou  the  line  of  high- 
way.  Oramlieh  v.  Wurst,  Penn.  v.  344 ;  86  Penu.  St.  74.  OiJUspie  v. 
McGowan.  Penn.  xiv.  376  ;  100  Penn.  St.  144. 

73.  Defective  Wall  built  under  Contract  —  Acceptance.  When  a  wall 
built  under  a  contract  and  accepted  falls  by  reason  of  defective  construc- 
tion, the  employer  is  liable  for  damages  to  an  adjoining  land-owner. 
Gorham  v.  Gross,  Mass.  vi.  459 ;  123  Mass.  232. 

74.  Ibid.  —  Unconcealed  WdL  Where  a  child  eight  years  old  went 
upon  an  uninclosed  lot  and  fell  into  an  unconcealed  well  some  one  hun- 
dred yards  dbtant  from  the  highway,  the  owner  was  not  liable.  Gillespie 
Y.  MeGowan,  Penn.  xiv.  376 ;  100  Penn.  St.  144. 

75.  Wharf —  Cap  Logs.  Where  the  negligence  alleged  was  in  not 
providing  a  wharf  with  cap  logs,  the  defendant  may  show  that  the  pres- 
ence of  a  cap  log  would  have  interfered  with  the  loading  of  vessels  in 
the  course  of  his  business.  R.  R.  Co.  v.  Ervin,  Penn.  viii.  153 ;  87 
Penn.  St.  71. 

76.  Jbid. —  Outloms  Officers.  The  owners  of  a  wharf  are  liable  to 
customs  officers,  who  are  required  to  visit  the  premises  in  the  perform- 
ance of  duties,  for  personal  injuries  received  from  the  unsafe  or  unsuita- 
ble condition  of  the  wharf.  Low  v.  R.  R.  Co.  Maine,  zii.  397  ;  72  Maine, 
313. 

77.  Ibid.  —  Due  Care.  A  customB  officer  may  be  in  the  exercise  of 
dne  care  when,  in  the  course  of  his  duty,  he  passes  without  a  light  over  a 
wharf  where  a  foreign-laden  vessel  is  lying.     Ibid. 

78.  Ibid.  —  Obstruction  —  Liability  to  VesteL  A  wharf-owner  who 
receives  wharfage  for  vessels  moored  thereto  is  liable  to  vessels  for  in- 
juries received  from  obstructions  adjacent  thereto.  Petersburg  v.  Apple- 
garth,  Va.  iii.  636;  28  Gratt.  321. 

79.  Agistment — Burden  of  Proof .    Whether  an  agistor  was  negligent   iv.  MincelU- 
or  acted  in  a  wrongful  manner  is  a  qnestio.n  for  the  jury ;  the  burden  of  neous  Special 
proof  being  on  the  owner  of  the  cattle.     Kemp  v.  Phillips,  Vt.  xvi.   Heaa». 
539. 

80.  Jbid.  —  Mischievov*  Chceraeter  of  AnimaL  In  an  action  against 
him  for  want  of  reasonable  care,  an  agistor  cannot  defend  on  the  ground 
of  want  of  knowledge  of  the  mischievous  character  of  an  animal.  Smith 
V.  Chok,  Q.  B.  Div.  L  240 ;  I  Q.  B.  Div.  79-84. 

81.  Animals — Negligence — Animals  Fer a  Naturte.  He  who  keeps 
an  animal  fera  natura  in  a  public  place  will  be  liable  for  any  injury 
suffered  by  any  person,  if  he  shall  be  without  fault.  Spring  Co.  v.  Edgar, 
8.  C.  U.  S.  viii.  289 ;  99  U,  S.  645.  Marble  v.  Ross,  Mass.  v.  596  ;  124 
Mass.  44.      Vredenburg  v.  Behan,  La.  xii.  688 ;  S3  La.  An.  627. 

82.  Ibid.  —  Oare  required  of  Boy  in  treating  Animals  —  Contributory 
Negligence.  A  boy  can  recover  for  injuries  from  the  bite  of  a-  dog, 
though  he  was  old  enough  to  know  that  the  dog  would  be  likely  to  bite 
him  if  he  struck  him.    Ptumlegv.  Birge,  Mass.  v.  527;  124  Mass.  57. 

83.  Ibid,  —  Comparative  Negligence.  Where  a  jury  was  charged  that 
the  owner  is  liable  for  an  injury  done  by  a  vicious  animal,  though  the 
person  injured  showed  a  want  of  due  care  in  going  into  the  field  where 
it  was  kept,  if  they  think  the  owner's  negligence  was  greater  than  that  of 
plaintiff,  error  is  committed.  Held,  that  this  charge  stated  the  rule  of 
comparative  negligence,  where  that  of  contrihntory  nei;ligence  should 
faavo  been  stated.     MarbU  v.  Ross,  Mass.  v.  596 ;  1 24  Mass.  44. 

84.  Ibid.  —  Dangerous  Animals  —  Keeper  —  Statute.  Under  a  Wis- 
consin statute,  the  keeper  of  a  dog  who  bites  a  person  ie  liable  in  dura- 
ages,  without  proof  that  such  keeper  had  previous  knowledge  of  its 
mischievous  character.     SchaUer  v.  Connors,  Wis.  xvL  64. 
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85.  Ibid.  —  Highway -^  Animal  ilUgaUy  on  Highway — if^ury — £ta- 
HUty.  Where  an  animal  at  large  on  the  highway  does  an  iujiuy,  the 
owner  is  liable  without  reference  to  the  question  whether  the  animal  is 
Ticious.    Haldwin  t.  Emign,  Conn.  ziv.  616;  49  Conn.  113. 

86.  Ibid.  —  Loit  of  Animal  —  Vicioxu  Habit.  The  owner  of  an  ani- 
mal which  has  a  vicions  habit,  in  using  it,  contributes  to  its  death,  when 
that  results  from  such  vicions  habit,  and  he  cannot  reooTer  for  negligence. 
Parker  v.  Union  Woolen  Co.  Conu.  L  241. 

87.  Ibid.  —  Proximate  Caiite  —  Accident  caused  by  Dog.  Where 
plaintiif  was  thrown  from  her  carriage  by  her  horse  shying  at  a  dog  iu 
the  highway,  she  was  entitled  to  recover  against  the  owner  of  the  dog  by 
showiog  that  "  the  act  of  the  dog  was  the  sole  and  proximate  oaose  of 
the  shying  of  the  horse."    Dennison  v.  Lincoln,  Mass.  xiL  180. 

88.  Jbid.  —  Tretpatier —  Contributory  Negligence.  The  keeper  of  an 
animal  known  to  be  dangerous,  which  injures  another,  although  a  tres- 
passer, will  be  held  to  the  same  degree  of  responsibility  as  in  cases  of 
wanton  injury.     Marble  v.  Sou,  Mass.  v.  596  ;  124  Mass.  44. 

89.  Attorney^  and  CSient  —  Managing  Cause.  The  negligence  of  aa 
attorney  in  the  management  of  a  cause  is  to  lie  regarded  as  the  n^ligenoe 
of  the  client  himself.     Clark  v.  Ewing,  111.  ix.  404 

90.  Ibid.  —  Negligent  Search  of  Title  —  ITiird  Party.  An  action 
against  an  attorney  fur  the  negligent  searching  of  a  title  will  lie  at  the 
instance  of  the  client,  but  Dot  of  a  third  party.  Hank  v.  Ward,  S.  C.  U.  S. 
ix.  225. 

91.  Bailee.  Where  a  horse  and  wagon  are  injured,  the  owner  of 
tlie  horse  cannot  recover  damages  for  the  wagon  if  he  has  only  hired  it. 
Baug/iman  v.  R.  H.  Co.  Penn.  ix.  556. 

92.  Jbid. —  Bobbery  ^  HanM.  The  admission  to  a  bank,  after  banking 
hours,  by  a  watchman  of  person'^  iu  police  uniform,  and  other  persons 
with  them,  is  not  negligence  per  se  ;  and  the  bank  will  not  be  liable  to  a 
gratuitous  bailee  for  a  rolibery  by  tbera,  tlie  guard  being  overpowered. 
He  Haven  v.  Hank,  Penn.  i.  302 ;  81  Penn.  St.  96. 

93.  Boiler  Insurance  Company.  A  boiler  insuiance  company,  having 
negligently  given  a  certificate  of  maximum  pressure,  is  liable  to  persons, 
other  than  the  assured,  for  injuries  sustained  from  an  explosion,  when 
the  pressure  is  less  than  the  certificate's  maximum.  Bradley  v.  Ins.  Co. 
U.  S.  C.  C.  xvii.  453. 

94.  Ibid.  —  Latent  Defects.  A  boiler  insurance  company  is  not  luible 
if  the  boiler  explodes  in  consequence  of  a  latent  defect  therein.     Ibid. 

95.  Ibid,  —  Safer  Boilers,  it  is  not  negligeuce  on  the  part  of  a  boiler 
insurance  company  to  approve  a  boiler  which  is  approved  by  the  trade 
and  manufacturers,  although  there  may  be  a  safer  kind  made.     Ibid. 

96.  Boom  Company  —  IVethet  —  Flowage.  A  eompany  which  has 
constructed  a  boom  in  a  public  river  properly  and  by  authority  of  the 
legislature  is  not  liable  for  flowage  of  land  caused  by  an  extraordinary 
freshet,  even  though  the  damage  to  some  extent  may  have  been  ooea^ 
sioned  by  the  workis.     Borchardt  v.  Boom  Co.  Wis.  xiii.  640. 

97.  Bridge- Owner — Defective  Bridge — Hvidenee  of  Oenlrol.  Evi- 
dence that  on  the  day  after  an  accident  defendants  erected  a  railing  on 
the  bridge  was  properly  received  to  show  that  the  defendants  exercised 
control  over  the  bridge.  Morrell  v.  Peck,  N.  Y.  xiii.  634  j  88  N.  Y. 
898. 

98.  Ibid.  —  Toll-Bridge  —  Protection  to  Vessels.  The  owners  of  a  toll- 
bridge  are  not  obliged  to  use  piles  as  a  protection  from  vessels  using  the 
bridge.     Toll-bridge  Co.  v.  LangreU,  Conn.  xi.  461 ;  47  Conn.  228. 

99.  Builder —  Duly  to  provide  Suitable  Apparatus.  A  builder  most 
provide  suitable  apparatus  or  contrivances,  but  not  a  specific  device. 
Clark  V.  Locomotive  Works,  Mich.  i.  28  ;  32  Mich.  348. 


Digitized  by 


Google 


NEGUGENCB.  681 

100.  Rid.  —  Guard*  -<•  FcJlmg  MaUriak,  A  boilder  must  put  up 
sufficient  gaards  to  protect  paseera  by  from  being  injured  byMling  mate- 
rials, or  be  will  liable  in  negligence.  Jag«r  v.  Adams,  Mass.  ir.  99 ;  128 
Mass.  26. 

101.  Carrier  —  Bitt  of  Jjoding  —  Title  —  Ouitom.  A  carrier  issuing 
a  bill  of  lading  to  the  bearer  of  an  order  from  the  owner  is  guilty  of 
negligence,  notwithstanding  a  local  custom  to  that  effect,  and  is  liable  in 
damages  for  any  loss  suffered  by  a  party  making  advances  on  the  faith 
of  such  bill  of  lading.     Bank  v.  JR.  B.  Co.  N.  Y.  vL  86 ;  72  N.  Y.  188. 

102.  Jbid.  —  Fare  twt  Charged.  A  carrier  of  passengers  does  not,  by 
consenting  to  carry  a  person  gratuitously,  reliere  himself  of  responsibility 

for  negligence.      Walerlntry  v.  R,  R.  Co.  U.  S.  C.  C.  zvi.  £14.  > 

103.  Ibid,  —  Precaution.  The  duty  a  carrier  owes  its  passengers  is 
not  to  be  estimated  by  what  appears  after  tiie  accident,  for  the  first  time, 
to  be  a  proper  precaution.     Cleveland  t.  Steumhoat  Co.  N.  Y.  iiL  528. 

104  Jbtd,  —  Unauthorised  Act  of  Stranger.  A  carrier  is  not  liable 
for  an  injury  resulting  from  the  unauthorized  act  of  a  stranger.     Ibid, 

105.  Canal  Company  —  Diteharge  of  Boat  —  Hidden  Obttruetion. 
Where  a  Itoat,  in  being  discharged  by  a  canal  company  from  its  lock  into 
a  river,  struck  upon  a  log  at  the  bottom  and  sank,  the  company  was  ad> 
judged  not  negligent,  in  the  absence  of  knowledge  of  the  olietruction. 
Brady  y.  Canal  Co.  Penn.  xi.  849. 

106.  Independent  Contractor  —  Defective  Structvare,  Where  A.  con- 
tracts with  B.  to  paint  a  building  for  him,  he  undertaking  to  furnish  the 
necessary  staging  for  B.'g  use,  and  this  staging  is  tmilt  by  C.  for  A.,  and 
accepted  by  him,  if,  by  reason  of  some  bidden  defect,  the  staging  falls, 
and  D.,  cue  of  B.'s  workmen  on  the  staging,  is  injured  thereby,  he  can 
recover  damages  for  such  injury  against  A.  Muichey  v.  Church  Trustees, 
Mass.  vL  751 ;  126  Mass.  487. 

107.  Ibid.  —  Respondeat  Superior.  Where  A.  makes  a  contract  with 
B.  to  dig  a  ditcli  and  lay  the  pipe,  A.  furnishing  materials  and  a  man  to 
solder  pipe,  B.  is  an  independent  contractor,  and  is  alone  liable  for  the 
negligent  doing  of  the  work.     Smith  v.  Simmons,  Penn.  zvi.  282. 

1 08.  Deputy  MarshaL  A  deputy  marshal  of  the  United  States  cannot 
be  sued  for  a  neglect  of  official  duty ;  such  action  should  be  against  the 
marshal.     Mya  v.  Williamson,  6a.  v.  428;  59  Ga.  432. 

109.  Druggist  —  Poison  —  Label  —  Personal  Warning.  Where  cus- 
tomer called  for  "  black  draught,"  and  was  given  "  black  drops,"  a  deadly 
poison,  though  not  so  labelled,  the  druggist  is  liable  for  resulting  injuries 
if  he  failed  to  warn  the  customer  of  the  poisonous  character  of  the  drug. 
WoUfaH  V.  Beckert,  N.  Y.  zvi.  85.  And  see  Bank  v.  Ward,  S.  C.  U.  S. 
ix.  225.    Brovm  v.  Marshall,  Mich.  xiii.  466  ;  47  Mich.  576. 

110.  Expreu  Company  —  Truck  at  Station  —  Passenger  learning  Train. 
Where  a  person  having  alighted  from  a  car,  and  in  leaving  the  depot  is 
without  fault  of  his  run  over  by  a  baggage  truck,  the  owner  of  the  truck 
is  liable.     Gilson  v.  Express  Co.  N.  Y.  z.  786. 

111.  Fellow-Servants — Action.  A  servant  Is  liable  in  an  action  of  tort 
to  a  fellow-servant  for  an  injury  to  him  caused  by  negligence.  Oshome 
T.  Morgan,  Mass.  xL  841 ;  130  Mass.  102. 

112.  Ferry  Companies —  Construction  of  Ferry  Slip — Casualty.  Un- 
less an  injury  may  reasonably  be  expected  to  result  from  the  conditicm  of 
a  ferry  slip,  negligence  cannot  be  alleged  of  a  casual  accident  occurring 
thereon.    Lofliu  v.  Ferry  Co.  N.  Y.  xii.  246. 

118.  Ibid.  —  Blanketing  Loose  Horses  on  Ferry-Boat — Contributory 
Negligence.  Where  the  plaintiff's  horses,  no  one  standing  at  then-  head, 
took  fright  at  his  attempt  to  blanket  them,  and  rushed  off  the  ferry-boat, 
he  cannot  recover  for  their  loss  by  reason  of  his  contributory  negligence. 
Dudley  v.  Ferry  Co.  N.  J.  xvii.  661. 
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114.  Ibid.  —  Pautnger  ri$ing — Boat  running  into  Slip.  Where* 
fMtssenger  on  a  ferry-boat  approaching  its  slip  moves  forward  to  the  cabin 
door,  he  is  not  guilty  of  such  negligence  as  will  defeat  a  recovery  for 
injaries  due  to  the  boat  striking  with  undue  violence  against  the  slip. 
Ferrtf  Go.  v.  Monaghan,  Penn.  xi.  717. 

115.  Go*  Company — Escaping  Got,  A  gas  company  is  liable  for 
injaries  to  the  plants  in  a  greenhouse  sustained  by  its  neglect  in  allowing 
gas  to  escape  from  its  pipes  into  the  city  sewers,  by  which  it  passed  into 
the  plaintiff's  greenhouse.     Butcher  v.  Gat  Co.  R.  I.  vii.  61. 

116.  Aid.  —  Contributory  Negligence  —  ExpUmon.  Where  a  civil 
engineer  smelled  illuminating  gas  in  a  sewer,  and  nevertheless  entered 
with  an  exposed  light,  he  was  guilty  of  contributory  negligence.  Gat 
Co.  V.  Robinton.  Peon.  xiii.  253 ;  99  Penn.  St.  1. 

117.  Biid.  —  Proximate  Damaget,  A  gas  company  neglecting  to  re- 
pair a  defective  pipe  from  which  gas  escapes  into  a  sewer  and  causes 
an  explosion  therein  is  liable  for  the  damage  caused  by  the  explosion. 
Jbid. 

118.  Jbid,  —  Excavation —  Work  negligently  Done.  Where  plaintiff 
was  examining  the  gas  pipe  under  a  board  upon  which  was  piled  earth 
from  rhe  excavation  by  direction  of  H.,  su|>eriiitendent  of  defendant,  and 
was  injured  by  the  falling  of  the  board  and  earth,  under  the  proof  the 
company  was  the  defendant,  and  it  was  for  the  jury  to  say  if  the  work 
was  negligently  done.  Devine  v.  Gatlig/U  Co.  N.  Y.  z.  781 ;  22  Ilun, 
26. 

119.  Grantee  —  Mortgagee — Recording  Deed.  A  mortgagee  cannot  re- 
cover against  his  grantee  for  failure  to  record  his  deed,  whereby  bis  mort- 
gage debt  was  lost     Farrell  v.  McKee,  N.  Y.  ix.  588. 

120.  Jlighwayt  —  Driving  —  CoUition.  Where  the  acts  of  drivers  of 
colliding  vehicles  raise  questions  of  due  Care  in  crossing  each  other's 
course,  the  jury  must  determine  where  the  negligence  laid.  S.  Ji.  Co.  v. 
Middleton,  Penn.  iiL  504;  3  W.  N.  C.  486. 

121.  Ibid.  —  At  Night  —  Accident.  A  mon  may  travel  on  either  side 
of  the  road  or  in  the  middle,  and  in  case  of  a  collision  where  there  is  no 
neglect,  it  is  a  mere  accident  Dinltam  v.  RockKJf,  Maine,  xi.  397;  71 
Maine,  345.     Neanow  v.  Uftech,  Wis.  viii.  543 ;  46  Wis.  481. 

122.  Ibid  —  Horut  hitched  on  Highway —  Beaten  IVack.  Where 
plaintiff  hitched  his  team  by  the  roadside  in  such  manner  that  a  slight 
backing  would  place  the  buggy  in  the  beaten  track,  be  cannot  recover 
against  a  person  for  a  collision  who  keeps  to  the  beaten  track,  without 
wanton  injury.    Jotlin  v.  Le  Baron,  Mich.  x.  431  ;  44  Mich.  160. 

1 23.  Ibid.  —  Crotting  Street  —  Ordinance,  A  pt-i-son,  about  to  cross 
a  street  in  a  city  where  there  is  an  ordinance  against  fast  driving,  is  not 
guilty  of  contributory  negligence  in  presnming  that  others  will  conform 
to  such  ordinance,  in  the  absence  of  contrary  knowledge.  Baker  v.  Pen- 
dergatt,  Ohio,  vii.  728  ;  36  Ohio  St  494. 

124.  3id. —  Engine  on  Highteay.  A  steam  engine  may  l>e  used  as  a 
means  of  locomotion  on  a  highway.  S.  R,  Co,  v.  Nixon,  Tex.  iz.  156; 
62  Tex.  19. 

125.  Ibid,  — Bolting  Hone  —  Beyond  Control  of  Defendant.  Where 
a  horse  bolted  without  cause  and  could  not  be  controlled,  the  owner  will 
not  be  responsible  for  a  resulting  injury.  Manzoni  v.  Douglast,  C.  P. 
Div.  xii.  192. 

126.  Ibid,  —  Frightened  Hone  —  Previout  Knowledge  of  an  Obstruc- 
tion. Where  a  person  knows  of  an  obstruction  calculated  to  frighten 
horses,  and  drives  by  it  when  he  could  have  avoided  going  that  way,  he 
is  guilty  of  contributory  negligence.  P.  R.  Co.  v.  Taylor,  Penn.  xvii. 
441. 

127.  Ibid. — Racing  Hortet —  Fouling  Horte.     Where  a  race  horse  is 
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intentionally  fouled  by  the  r!der  of  another  horse  in  the  race,  and  is  in- 
jured, the  owner  of  the  horse  so  fouling  is  liable  for  the  injury  in  dam- 
ages.    McKay  v.  Irvine,  U.  S.  C.  C-  xiii.  387. 

128.  Ibid. — Runaway  Hone — Defective  Hamest.  A  buckle  having 
broken,  letting  the  breeching  down,  and  frightening  the  horse,  the  defect 
should  have  been  discovered  if  ordinary  care  had  been  exercised  in  ex- 
amining the  harness  before  it  was  used.     Blite  v.  Elasi,  N.  Y.  xi.  103. 

129.  Hotpital — Patient.  A  hospital  is  bound  to  use  reasonable  care  in 
the  selection  of  its  agents.  McDonald  y.  Hotpital,  Mass.  ii.  112;  120 
Mass.  432. 

130.  Ibid.  —  Free  Patient.  If  any  contract  can  l)e  inferred  between 
a  hospital  and  a  free  patient,  it  could  be  only  on  the  part  of  the  corpora- 
tion that  it  should  use  due  aud  reasonable  care  in  the  selection  of  its 
agents.     Ibid, 

131.  Ibid. —  Different  Means  of  Locomotion  on  Highway.  Wliere  in 
the  Qse  of  a  highway  by  two  persons  with  different  means  of  locomotion 
one  is  injured,  the  question  of  reasonable  conduct  and  management  on 
the  part  of  both  parties  must  be  left  to  the  jury  for  determination. 
Macomber  v.  Nicholt,  Mich.  iii.  344. 

132.  Ibid. — Care  in  Trantporting  Machinery.  Where  machinery  is 
being  transported  over  the  highway  it  is  negligence  not  to  have  a  suffi- 
dent  number  of  persons  in  charge  to  warn  others  of  the  danger.  Bet*- 
neU  v.  LoveU.  R.  I.  vii.  442;  12  B.  I.  166. 

133.  Market  —  For  Cattle  —  Safe-Keeping.  Tlie  owners  of  a  market 
for  the  sale  of  cattle,  who  receive  tolls  for  the  cattle  brought  to  the 
market,  are  bound  to  have  a  safe  place  for  them.  Lax  v.  Darlington, 
Ct.  of  Appeal,  ix.  294;  41  L.  T.  R.  N.  S.  481. 

134.  Mercantile  Agency  —  Erroneout  Information.  A  mercantile 
agency  is  not  liable  for  loss  to  a  subscriber  under  a  written  contract, 
wherein  it  is  expressly  agreed  tliat  the  agency  shall  not  be  responsible 
for  any  loss  caused  by  the  negligence  of  those  collecting  information. 
Duncan  v.  Dun,  U.  S.  C.  C.  viii.  299. 

135.  Merchant — Selling  Cartridge!  to  Boys — Toy  Pistol.  Where  a 
dealer  sells  pistol  cartridges  loaded  with  powder  and  ball  to  boys  of  ten 
and  twelve  years  of  ag*,  knowhig  of  their  intention  to  use  them  in  a  toy 
pistol,  he  is  liable  in  damages  for  an  accident  resulting  therefrom.  Bin- 
ford  V.  Johnson,  Ind.  xiv.  619 ;  82  Ind.  426. 

136.  Negotiable  Instruments  —  Draft — Owner  —  Wrojigful  Conversion, 
Negligence  in  the  custody  of  a  draft  does  not  disentitle  the  owner  to  re* 
cover  its  proceeds  from  a  person  in  wrongful  possession  of  it.  Arnold  v. 
Bank,  C.  P.  Div.  ii.  677;  L.  R.  1  C.  P.  578. 

1 37.  Ibid.  —  Neglect  to  collect  Collateral  —  Liability  of  Indorser. 
The  holder  of  a  promissory  note  secured  by  another  note  of  greater 
amoant  cannot  recover  against  the  maker  or  indorser  if  by  his  neglect  the 
collateral  note  has  been  bfirred.  Fennell  v.  McGowen,  Miss.  xi.  341 ;  58 
Miss.  261. 

138.  Notary  Public  —  Mistake.  A  notary  public  can  be  made  liable 
for  damages  resulting  from  a  mistake  in  taking  an  acknowledgment  only 
by  proof  of  a  clear  and  intentional  dereliction  of  duty  on  his  part.  Com- 
mottwealth  v.  Haines,  Penn.  xiii.  254 ;  97  Penn.  Su  332. 

139.  Parent  and  Child  —  Imputed  Negligence.  The  doctrine  of  im- 
puted negligence  does  not  prevail  in  the  State  of  Ohio,  and  a  child  of 
tender  years,  injured  by  the  fault  of  another,  is  not  deprived  of  a  right 
of  action  by  reason  of  contributory  negligence  on  the  part  of  a  parent  or 
guardian.  R.  R.  Co.  v.  Ormsby,  4  Am.  L.  T.  R.  116.  R.  R.  Co.  v. 
Manson,  Ohio,  vL  470;  80  Ohio  St.  451.  R.  R.  Co.  v.  Moore,  Tex.  xv. 
571.  The  rule  is  otherwise  in  Minnesota.  Fitzgerald  v.  R.  R.  Co.  Miun. 
xiv.  592  ;  29  Miim.  836. 
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140.  Ibid. — Due  Oart.  Ordinary  care  of  obild  by  parent  relieTes 
from  a  charge  of  negligence.  FaBon  v.  R.  R.  Co.  N.  Y.  L  271 ;  64  N. 
Y.  12.    if.  R.  Co.  V.  Long,  1  Am.  L.  T.  R.  169. 

141.  Ibid.  —  Parent  and  Child  together.  Where  a  child  eight  years 
old,  accompanied  by  its  father,  in  attempting  to  cross  between  two  cars 
gtandbg  on  a  public  street,  was  crashed,  in  an  action  by  the  child,  the 
father's  negligence  (if  any)  was  imputable  to  the  child.  Slilhon  y.  B. 
B.  Co.  Mo.  vi.  370 ;  67  Mo.  128. 

142.  Ibid.  —  Sui  Jurie.  In  case  of  an  accident  to  a  child  of  tender 
years  the  question  as  to  whether  it  was  sui  juris  is  for  the  jury.  Brya- 
not  V.  Jllenbrand,  N.  Y.  ix.  488.  Mvantich  v.  B.  S.  Co.  Tex.  xiv.  414 ; 
53  Tex.  123. 

143.  Rid. — Child  Fourteen  Tears  of  Age.  A  child  fourteen  years  of 
age,  in  the  absence  of  evidence  showing  a  lack  of  sufficient  discretion 
und^r  the  particular  circumstances,  will  be  held  aocoantable  for  contrib- 
utory negligence.     Nagle  v.  B.  B.  Co.  Penn.  viii.  404 ;  88  Penn.  St  85. 

144.  Ibid.  —  Ctiild  serving  Water  on  Car.  Where  a  child  seven  years 
of  age  was  permitted  by  his  mother  to  supply  persons  on  passenger  cars 

'  with  water  for  reward,  and  thereby  met  with  an  accident  by  which  he 
was  killed,  the  parent  could  not  recover.  &nith  v.  B.  B.  Co.  Penn.  ix. 
454 ;  92  Penn.  St.  450. 

145.  Phyticiant  and  Surgeons — Failure  to  observe  Inttructions.  A 
patient  cannot  recover  where,  hy  failing  to  observe  the  proper  instructions 
of  his  physician  and  sur;geoa,  be  contributes  to  bis  injury.  Geitelman\. 
Seott,  Ohio,  i.  57 ;  25  Ohio  St.  86. 

146.  Mid.  —  Bequetted  Operation — Permanent  Injury.  A  surgeon 
is  not  responsible  for  a  permanent  injury  due  to  an  operation  requested 
to  be  made  by  the  patient,  a  person  of  mature  judgment.  Gramtn  v. 
Boener,  Ind.  iv.  595  ;  56  Iiid.  497. 

147.  Ibid.  —  Contract  by  Third  Parly,  Surgeons  who  treat  a  patient 
unskilfully  may  be  liaMe  to  the  injured  party  even  though  some  third 
person  contracted  with  the  surgeon  to  perform  the  service.  Bank  v. 
Ward,  S.  C.  U.  S.  ix.  225. 

148.  Ibid.  —  One  not  a  Physician  Volttnleering  to  treat  Disease  —  SHeUl 
and  Liability  for  Injury.  A  person  who,  withovt  special  qualifications, 
volunteers  to  attend  the  siuk  can,  at  the  most,  be  required  to  exercise 
only  the  skill  usually  bestowed  by  persons  of  like  qualifications,  under 
like  circumstances,     ffiggins  v.  McCabe,  Mass.  vii.  179  ;  126  Mass.  18. 

149.  Becorder  of  Deeds  —  Incorrect  Certifcaie  —  Liability.  The 
person  ordering  the  search  only  can  sue  for  an  incorrect  certificate. 
Building  Asso.  v.  Houseman,  Penn.  xiii.  412;  Penn.  St.  256. 

150.  Ibid.  —  Borrower  making  Search  —  Mistake.  Where  the  re- 
corder signs  the  certificate  of  a  search,  which  he  allows  the  borrower, 
who  is  a  conveyancer,  to  make,  he  is  liable  to  the  leader  for  a  mistake  in 
the  search  ;  the  latter  is  not  guilty  of  contributory  negligence.     Ibid. 

151.  3id.  —  Deputy.  The  register  is  liable  tor  an  incorrect  search  by 
his  deputy.    Van  Schaick  v.  Sigel,  N.  Y.  xi.  103. 

152.  Stable-Keeper  —  Injury  to  Horse.  A  stable-keeper  is  not  an  in- 
surer of  the  safety  of  horses  stabled  therein,  but  is  bouud  to  exercise  a 
reasonable  and  proper  care.  Dermis  v.  Huyck,  Mich.  xiv.  243 ;  48  Midi. 
620. 

158.  Turnpike  Company  —  Pile  of  Stones  —  Frightened  Horses  — 
Notice.  A  turnpike  company  is  liable  for  injuries  due  to  a  failure  to  re- 
move a  pile  of  stones  on  the  road  calculated  to  frighten  passing  horses, 
due  notice  of  such  obstruction  having  been  given  to  the  secretary  and 
treasurer  of  the  company.  Eggletton  v.  Turnpike  Co.  N.  Y.  xL  711 ;  82 
N.  Y.  27«. 

154.    Water  Comjiany —  Contract  with  City  —  Fire  —  Action  by  dti- 
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ten.  Where  a  city  contracts  with  a  water  worfa  company  for  a  supply 
of  water  to  extingoisb  firee,  a  property  owner  cannot  recover  against  the 
company  for  the  loss  of  a  building  due  to  a  failure  of  water  supply. 
Davit  T.  Water  Works  Co.  Iowa,  xi.  II ;  64  Iowa,  59. 

15d.  Dttty  of  Town  Offieen.    Iiiotbiiig  more  can  be  demanded   of  v.  HnniciiMa 
township  officers  than  reasonable  iBtelligence  and  ordinary  care.     Medina  Cvrfontioia. 
V.  Perkins,  Mich.  xiii.  724 ;  48  Mich.  67.     Smith  v.  New  York,  N.  Y.  ii. 
89 ;  66  N.  Y.  295. 

156.  Defective  Bridge.  A  municipality  is  responsible  for  injuries 
arising  from  the  defective  condition  of  a  bridge  which  it  is  bound  to  keep 
in  repair.     Scranlon  t.  Dean,  111.  ii.  228 ;  38  Leg.  Int  231. 

157.  Hid.  —  Barricade.  Putting  up  a  sufficient  barricade  to  prevent 
travelling  over  a  bridge  will  protect  the  town  against  a  claim  for  negli- 
gence.   Mullen  V.  Rutland,  VL  xvi.  476. 

168.  Ibid.  —  Contributory  Negligence.  That  a  traveller  along  the 
highway  knows  that  a  bridge  thereon  is  defective  does  not,  as  matter  of 
law,  prevent  his  recovery  for  an  injury  sustained  thereby  in  passing  over 
it.      Commissioners  v.  Burgess,  Md.  xvii.  244. 

159.  Ibid. —  Swollen  &ream — Bridge  out  of  Repair.  One  who  at- 
tempts to  cross  a  swollen  stream,  the  bridge  over  it  being  out  of  repair, 
is  guilty  of  contributory  n^ligenoe.  Jaacton  v.  Commissioners,  N.  C. 
iii.  594;  76  N.  C.  282. 

160.  Defects  in  Public  Building  —  Building  not  in  PuUie  Use.  A 
town  is  not  liable  for  defects  in,  or  negligence  in  the  repair  of  a  building 
owned  by  it,  when  at  the  time  of  the  injury  the  town  is  not  using  the 
building  for  emolument  or  profit,  even  if  a  private  owner  would  be  liaUe 
under  similar  circumstances.  Larrabee  v.  Peahody,  Mass.  x.  206;  128 
Mass.  561. 

161.  Business  Acts.  A  town  managing  its  property  for  business  pur- 
poses is  liable  as  an  individual  person  for  the  negligence  of  its  agents  or 
servants.     Moulton  v.  Scarborough,  Maine,  xi.  7U4. 

162.  ChilZ  of  Tender  Tears.  A  municipal  corporation  is  not  bound 
to  observe  such  extraordinary  care  as  would  prevent  nocidents  to  careless 
persons  or  children  at  play.      Gavin  v.  Chicago,  111.  xi.  259 ;  97  111.  66. 

1 63.  Leak  in  Gas  Main  —  Constructive  Notice.     Constructive  notice 
of  a  leak  in  a  gas  main  may  be  found  from  the  fact  that  ten  days  before   ' 
the   explosion   gas  was  smelled  about   the  locality  of   the  accident  by 
several  witnesses,  including  a  patrolman.     Keteele  v.  Philadelphia,  Penn. 
xvii.  877. 

164.  Ibid. —  Dtity  of  giving  Notice  to  Authorities.  A  householder  into 
whose  house  gas  is  esciiping,  and  who  does  not  give  notice  thereof  to  the 
authorities  controlling  the  gas  lyorks,  cannot  recover  for  injuries  from  an 
explosion.     3id. 

165.  Ibid. — Explosion — Notice.  The  dty  is  liable  for  an  injury 
due  to  the  explosion  of  gas  escaped  from  a  main  controlled  by  it,  if  it 
had  notice  of  the  leak  iu  time  to  repair  before  the  explosion.     Rid. 

166.  Act  of  Mob.  At  common  law  a  municipality  is  not  liable  for 
damage  resulting  from  the  acts  of  a  mob.  Norristovm  v.  Fittpairi^ 
Penn.  x.  158.     See  Campbell  v.  Montgomery.  Ala.  i.  485;  53  Ala.  527. 

167.  Navigable  Rirer  —  Obstruction  —  Making  Jhinnel.  A  muni* 
cipal  corporation  is  not  responsible  for  a  temporary  and  reasonable 
obstruction  of  a  navigable  stream  by  a  coffer-dam,  for  the  purpose  of 
tunnelling  the  highway.  Transportation  Co.  v.  Chicago,  S.  C.  U.  S.  vii. 
385  ;  99  U.  S.  635. 

168.  Ordinance — Proof.  In  an  action  against  a  municipal  corpora* 
tk>ii  for  damages,  the  plaintiff,  in  proving  that  be  was  exercising  due  care, 
must  show  that  he  was  not  violating  a  city  ordinance.  Tu^e  v.  Lau>- 
rence,  Mass.  i.  149 ;  1 19  Mass.  276. 
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169.  Ibid.  —  Civil  Duty.  Neglect  to  comply  with  a  city  ordiuance 
will  not  create  a  liability  for  negligence,  the  only  liability  is  to  the  city 
for  the  penalty.     JS.  H.  Go.  t.  Enoin,  Penn.  vilL  153 ;  87  Peno.  St.  71. 

170.  Rid,  —  Violation..  The  violation  of  a  city  ordinance  where  an 
injury  has  been  inflicted  which  might  not  have  resulted  had  the  ordinance 
been  observed  is  evidence  of  negligence,  but  not  conclusive.  KnupU, 
Adm'r,  v.  Jee  Go.  N.  Y.  xii.  407. 

171.  Public  Nuisance  —  Neglect  to  Remove.  When  a  municipal  cor- 
poration hag  power  to  remove  a  dangerous  public  nuisance,  it  is  liable  in 
damages  for  injuries  resulting  from  its  failure  to  exercise  its  power. 
KiUy  V.  Kansas  Giiy,  Mo.  ix.  216 :  6<.)  Mo.  102. 

172.  Sewers  —  Nuisance.  Where  a  sewer  which  has  been  built  upon 
an  assessment  ou  the  neighboring  property  has  become  a  nuisance  from 
neglect,  and  not  from  the  plan  of  construction,  the  city  is  liable  for  in- 
juries to  the  neighboring  property.  Rowe  v.  Portsmouth,  N.  H.  ii.  1 19 ; 
58  N.  H.  291.     Hardy  v.  Brooklyn.  N.  Y.  xv.  218. 

173.  Sidewalk  —  Passenger  —  Knowledge.  If  a  person  using  a  side- 
walk knows  that  it  is  out  of  repair,  he  may  recover  for  an  injury  if  he 
exercise  ordinary  care  to  avoid  danger.  Munger  v.  MarshaUtown,  Iowa. 
XV.  496;  59  Iowa,  763. 

174.  Ibid. —  Open  Basement  Descents — Injuries  —  Negligence.  The 
failure  of  the  city  to  erect  barriers  around  open  basement  descents  will 
not  render  it  liable  for  resulting  injuries.  Beardsley  v.  Hartford,  Conn, 
ivii.  520. 

175.  Ibid.  —  Cellar  Doors  on  Sidewalk  —  Negligent  Use.  A  city  hav- 
ing notice  of  the  negligent  use  of  cellar  ways  opening  on  sidewalks  is 
liable  for  injuries  received  in  consequence  thereof.  (Mapman  v.  Macon, 
Ga.  i.  359 :  55  Ga.  556. 

176.  Ibid.  —  Ice  ou  Sidewalk  —  Contributory  Negligence.  A  person 
is  not  negligent,  in  passing  over  a  sidewalk  covered  with  ice,  and  if  he 
fall$,  using  due  care,  and  is  injured,  he  may  recover  from  the  city  in 
negligence.     £vans  v.  Utica,  N.  Y.  iii.  709;  69  N.  Y.  166. ' 

177.  Ibid. — Property  Owmrs — Ordinance.  The  failure  of  a  proj)- 
erty  owner  to  remove  snow  and  ice  from  his  sidewalk  is  not  negligence, 
notwithstanding  a  city  ordinance  requires  him  to  do  so.  Moore  v.  Gads- 
den, N*.  Y.  xvi.  241.  Taylor  v.  R.  R.  Co.  Mich.  xi.  163.  Hartford  v. 
TaleoU,  Conn.  xiv.  429  ;  48  Conn.  523. 

178.  Ibid. —  Opening  in  Sidewalk  —  Barricades —  Gas  Shut  Off.  A 
city  lamplighter,  in  shutting  off  the  gas  near  a  dangerous  hole  in  the 
sidewalk,  and  not  barricading  the  opening,  neither  does  an  act  nor  omits 
a  duty  by  which  the  city  is  responsible  for  injuries  to  one  falling  into  the 
opening  at  night.     Monies  v.  Lynn,  Mass^  i.  121 ;  1 19  Mass.  273. 

179.  3id.  —  Ordinary  Care.  Where  a  hole  in  the  sidewalk  can  be 
discovered  by  the  exercise  of  ordinary  care  the  city  is  not  liable. 
Cressey  v.  Postville.  Iowa,  xiv.  654 ;  59  Iowa,  62. 

80.  Streets  —  Barriers  Removed.  Where  the  barriers  of  a  street 
blocked  up  for  repairs  have  been  removed  without  fault  of  the  city,  the 
latter  is  not  liable  for  damages  occasioned  thereby  without  notice  of  such 
removal.     Klatt  v.  Milwaukee,  Wis.  xii.  704 ;  53  Wis.  196. 

181.  Ibid. —  Country  Road.  Where  a  bole  in  a  culvert  on  a  road 
twenty-three  feet  wide  frightened  plaintiff's  horse  and  threw  htm  into  the 
ditch,  the  failure  to  provide  a  railing  at  such  a  place  on  a  country  road 
was  not  negligence.     Spaulding  v.  Wiridow,  Maine,  xvi.  141. 

182.  Ibid.  —  Dangerous  Pktce.  A  town  is  lK>und  only  to  erect  bar- 
riers or  railings  when  a  dangerous  place  is  in  such  proximity  to  the  high- 
way as  to  make  travelling  on  the  highway  unsafe.  Puffer  v.  Orange, 
Ma«8.  iii.  660;  122  Mass.  389.  HiU  v.  Seekonk,  Mass.  3  Am.  L.  T.  R 
302. 
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183.  Ibid.  —  E^avcUion — Light.  Where  an  excavation  in  a  pnblio 
street  is  left  without  a  light  or  gnard,  an  action  may  be  maintained  against 
the  city  for  an  injury  occasioned  thereby,  although  the  excavation  was 
made  by  a  company  constructing  public  water  works.  Butler  v.  Bangor, 
Maine,  v.  431 ;  67  Maine,  385. 

184.  Ibid.  —  Whole  or  Pari  of  Street  —  Jury.  Whether  the  barriers 
fixed  in  repairing  a  street  indicate  that  the  whole  or  a  part  only  of  the 
way  is  closed  to  travel  is  a  question  for  the  jury  to  determine.  White  v. 
Boiton,  Mass.  ill.  660;  122  Mass.  491. 

185.  Ibid. —  Tow-Path.  Where  a  borough  street  runs  parallel  with  the 
tow-path  of  a  canal,  the  two  forming  a  narrow  passage,  Uie  city  is  not 
bound  to  erect  guards  on  the  tow-path.  South  Ukuton  v.  Reinhart,  Penn. 
xvi.  697. 

186.  Ibid.  —  Bear  Show —  Lieente.  That  a  license  is  granted  by  the 
city  "  to  give  a  bear  show  "  will  not  render  it  liable  for  the  neglect  of 
the  police  to  prevent  an  improper  use  of  the  streets  for  a  show  ground. 
Zittle  V.  Maditon,  Wis.  i.  511 ;  49  Wis.  605.     Reversing  S.  O.  v.  59. 

187.  Jbid.  —  Blasting  in  Streets  —  Duty  of  City.  It  is  negligence  in 
a  city  to  allow  an  excavation  in  its  streets  to  l>e  made  by  blasting  unless 
it  causes  such  care  to  be  used  that  others,  exercising  ordinary  care,  will 
not  be  injured  thereby.     Joliel  v.  Seward,  III.  xii.  395  ;  99  111.  267. 

188.  Rid.  —  Bridge  Part  of  Higkwfty.  Where  a  bridge,  apron,  or 
platform  forms  part  of  a  highway  the  city  is  liable  for  its  defective  con- 
dition whether  originally  built  by  it  or  not.  Johnson  v.  Milwaukee,  Wis. 
viii.  542 ;  46  Wis.  568. 

189.  Ibid. —  Coasting.  A  city  b  not  liable  for  an  injury  received  by 
a  person  from  a  sled  used  in  coasting,  although  the  city  authorities 
licensed  such  coasting  and  prepared  the  path  therefor.  Steele  v.  Boston, 
Mass.  X.  366 ;  128  Mass.  583.  Faulkner  v.  Aurora,  Ind.  xv.  434 ;  85 
Ind.  130. 

190.  IbieL  —  Contributory  Negligence  —  Kiwwledge  of  Passenger. 
Previoos  knowledge  that  a  street  was  out  of  repair  does  not  conclusively 
establish  contributory  negligence.  Mackenzie  v.  Northfield,  Minn.  xvL 
337 ;  27  Minn.  243.  Estelle  v.  Lake  Crystal,  Minn.  x.  810.  See  Craig 
V.  Sedalta,  Mo.  iii.  836 ;  65  Mo.  417. 

191.  Ibid,  — Testing  a  Knovm  Defect.  A  person  nndertaking  to  test  a 
known  defect  on  the  lughway  cannot  recover  against  the  city  for  damages 
resulting  thereby.     Forks  Township  v.  King,  Penn.  ii.  864. 

192.  Ibid. — Driving — Avoiding  Collision.  Where  A.  drove  his 
wagon  so  close  to  the  ditch  of  a  properly  constrncted  highway  that,  in 
order  to  avoid  a  collision  with  an  approaching  wagon,  he  turned  his  horses 
sharply  off  into  the  ditch  and  suffered  an  injury,  the  town  was  not  liable. 
Little  V.  Brockton,  Mass.  v.  237  ;  123  Mass.  511. 

193.  3id. — Dangerous  Road —  Guards.  Where  the  driver  left  his 
wagon  in  a  public  park,  the  road  being  dangerous  for  want  of  guards, 
to  seize  his  horse  by  the  bridle  to  prevent  bis  running  away  from  a 
threatened  fright,  the  city  is  liable  for  an  injury  resulting  from  such  run- 
ning away  before  the  driver  could  reach  the  horse's  head.  Hey  v.  Phila- 
delphia, Penn.  ii.  228 ;  81  Penn.  St.  44. 

194.  Rid.  —  Fast  Driving.  Where  the  defence  to  an  action  for  in- 
juries  due  to  a  defective  highway  is  the  fast  driving  of  the  plaintiff,  evi- 
dence is  admissible  that  on  other  occasions  he  had  driven  the  horse  at 
the  rate  of  a  mile  in  three  minutes.  Whitney  v.  Leominster,  Mass.  xviiL 
153. 

195.  Ibid.  —  Gutter  —  Severe  Jolt.  A  man  seated  on  a  loose  box  on 
a  wagon,  and  driving  the  same  over  a  gutter,  known  by  him  to  be  liable 
to  cause  a  severe  jolt,  is  bound  to  use  more  than  ordinary  care.  Xom- 
easter  v.  Kissenger,  Penn.  xii.  636. 
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196.  Ibid.  —  fforse-Raeitiff.  A  penonnsing  s  pnUic  highway  for  the 
express  purpose  ot  horse-racing  cannot  recover  against  the  town  for  in- 
juries due  to  a  defect  therein.  Mc  Carthy  v.  Poiwtad,  Maine,  t.  303  ;  67 
Maine,  167. 

197.  Ihid.  —  Runaway  Hone.  A  city  is  not  bound  to  keep  the  streets 
passable  for  horses  which  have  escaped  from  the  control  of  their  owners. 
Mots  V.  Burlington,  Iowa,  xv.  588. 

198.  Ibid. —  Orading  Street  —  Low  Landt — ffigh  Water  in  River. 
Where  a  city  constructed  a  street  unprovided  with  culverts,  on  low  lands 
between  two  rivers,  and  plaintiff's  land  was  in  consequence  overflowed, 
the  city  was  liable  for  resulting  damages.  Spelman  r.  Portage,  Wis.  iiL 
877 ;  41  Wis.  144. 

1 99.  Ibid.  —  Hidden  Defect*.  The  liability  of  cities  for  injuries  caused 
by  defects  in  the  highway  extends  to  hidden  defects.  Burt  v.  Boston, 
Mass.  iv.  179 :  122  Mass.  223. 

200.  Ibid.  —  Injury  —  Increased  by  TVeatment.  Where  a  traveller,  in- 
jured by  the  fault  of  the  city,  uses  ordinary  care  in  the  employment  of  a 
surgeon,  the  town  will  be  liable,  thoi^h  the  injuries  were  increased  by 
the  surgeon's  treatment.  Tuttle  v.  Farmington,  N.  II.  vi.  759 ;  58  N. 
H.  18. 

201.  Bnd.  —  Notice.  The  plaintiff  mnst  allege  and  prove  express 
notice  of  the  alleged  defect,  or  facts  from  which  constructive  notice  may 
be  inferred.     Montgomery  v.  Wright,  Ala.  xvi.  298. 

202.  Ibid.  —  Obstruction  —  Duty  to  Remove.  In  order  to  render  a 
city  liable  for  obstructions  in  its  streets,  it  must  appear  that  under  the 
particular  circumstances  of  the  case  it  was  its  duty  to  have  removed  them. 
Craig  v.  SedaHa,  Mo.  iii.  386 ;  65  Mo.  417.  EsUUe  v.  Lake  OrysUi, 
Minn.  x.  810;  27  Minn.  648. 

203.  Ibid.  —  Boy  Playing  in  ^reet.  That  a  minor  was  playing  in  a 
street  when  he  received  an  injury  due  to  an  unlawful  obstruction  is  no 
bar  to  a  recovery.     Donoko  v.  St.  Louis,  Mo.  xiv.  372. 

204.  Ibid.  —  Contributory  Negligence  —  Obstmctton  in  Plain  View. 
The  omission  to  avoid  an  obstruction,  in  plain  view,  in  a  highway,  is 
oontribatory  Diligence.  Tuffieee  y.  Stale  Centre,  Iowa,  xiii.  305  ;  57 
Iowa,  538. 

205.  Ibid.  —  (^stmction  —  Direct  Cause  —  Frightened  Horse. 
Where  an  obstruction  (as  a  trough  of  bright  red  color)  frightens  a  horse, 
which  throws  a  carriage  into  a  hole  in  the  highway,  it  cannot  be  dedared 
as  a  matter  of  law  that  the  cause  of  the  fright  was  one  of  the  direct 
causes  of  the  injury.  Gushing  v.  Bedford,  Mass.  vi.  718;  125  Mass. 
536. 

206.  Ibid. — Dead  Horse.  Where  plaintiff's  horse  took  fright  at  a 
dead  horse  whicli  had  been  allowed  to  remain  in  the  street  of  a  city  for 
more  than  twenty-four  hours,  iu  an  action  for  resulting  injuries  the  ques- 
tion of  n^ligence  is  for  the  jury.  Fritsek  v.  Allegheny,  Penn.  viii.  696; 
91  Penn.  St.  226. 

207.  Ibid. —  Vicimis  Habits  of  Horse.  In  an  action  to  recover  for  in- 
juries due  to  the  falling  of  plaintiff's  horse  over  an  obstruction  in  the 
highway,  defendant  may  show  vicious  habits  in  the  horse  as  well  after  as 
before  the  injury.  Maggie  v.  Outts,  Mass.  v.  462;  123  Mass.  535. 
Danids  v.  Athens,  6a.  i.  209. 

208.  Ibid.  —  Hydrant — Curb.  A  hydrant  on  the  curb  extending  into 
the  gutter  is  not  an  unreasonable  obstruction  of  the  street  by  the  city. 
Ring  V.  Cohoes,  N.  T.  vii.  725  ;  77  N.  Y.  83. 

2U9.  Ibid.  —  Notice.  It  it  is  necessary  in  making  a  city  improvement 
that  a  ridge  of  dirt,  eighteen  inches  high,  shall  be  left  in  the  street,  it  is 
negligence  on  the  part  of  the  city  not  to  give  sufficient  notice  of  the  ob- 
struction.    Chicago  V.  Brophy,  111.  ii.  224 
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210.  Jbid,  —  Sy  Private  Perton.  A  town  ia  liable  for  an  injary 
caused  by  an  obstmctiou  in  the  highway  though  the  obstroctioo  has  been 
erected  by  a  private  person  to  fix  the  path  in  front  of  his  property.  Ap- 
pleton  y.  Nantucket,  Mass.  iiL  179;  21  Mass.  161. 

211.  Ibid.  —  Snow.  In  a  northern  climate  that  a  highway  has  been 
rendered  impassable  by  drifts  of  suow  for  tliree  months  is  not  of  itself 
proof  of  negligence  on  the  part  of  the  town.  Burr  t.  Plymouth,  Conn, 
xiii.  520  ;  48  Conu.  460. 

212.  Ibid.  —  Unauthorized  Obttruetion  —  ResuUing  Iryury.  An  ob- 
straction  in  a  highway,  unauthorized  by  statute,  will  not  reuder  a  city 
liable  for  resulting  injuries.  Cuthing  v.  Bedford,  Mass.  vL  718 ;  125 
Mass.  536. 

213.  Ibid.  —  Ptdlic  Use.  Municipal  corporations  are  only  bonnd  to 
keep  such  streets  and  parts  of  streets  in  repair  as  may  be  necessary  for 
the  travelling  public.     Oraig  t.  SedaUa,  Mo.iii.  336;  65  Mo.  417. 

214.  Jbid. —  Quettion  of  Fact.  The  question  as  to  whether  a  high- 
way is  defective  or  not  is  for  the  jury.  Draper  v.  Ironton,  Wis.  v.  223  ; 
42  Wis.  696.    Eooney  v.  Randolph,  Mass.  ii.  57  ;  120  Mass.  581. 

215.  Ibid.  —  Repairs  —  Highway  by  Prescription.  A  municipal  cor- 
poration is  bound  to  keep  in  repair  a  public  way  by  prescription.  Could 
V.  Boston,  Mass.  ii.  57 ;  120  Mass.  300. 

216.  3id.  —  Owner —  Ordinance.  A  city  whose  charter  compels  it 
to  construct  and  repair  its  streets,  cannot,  by  ordinance,  shift  this  duty 
upon  lot  holders,  in  such  manner  as  to  render  them  liable  for  neglect  to 
repair.     Keokuk  v.  School  District,  Iowa,  x.  45  ;  55  Iowa,  150. 

217.  Jbid.  —  StattUory  Omission  —  Construction.  Although  the  term 
"  streets  "  was  omitted  from  a  section  of  a  statute  making  municipal  cor- 
porations liable  for  injuries  caused  by  defective  highways,  it  will  be  in- 
cluded by  implication.     Gould  v.  Boston,  Mass.  ii.  57  ;  120  Mass.  300. 

218.  Ibid.  —  Deffctive  Structure.  In  an  action  for  an  injury  resulting 
from  a  defective  structure,  the  questions  for  the  jury  are  whether  the 
structure  was  reasonably  safe  and  secure,  and  whether  it  was  made  in 
the  usual  and  ordinary  way,  and  whether  the  injury  sustained  was  one 
which  the  corporate  officers  might  and  ought  to  have  seen  was  likely  to 
result  from  such  a  structure.     Boston  t.  Neff,  Penn.  xvii.  59. 

219.  General   Questions  —  Advice  Notes — Loss  in  Advances.     For  YI.  Bulroacb. 
losses  suffered  by  advances  made  on  advice  notes  of  the  company,  negli- 
gently issued,  8  recovery  can  be  bad  against  it.     Coventry  v.  R.  R.  Co. 

Ct.  of  Appeal,  xvii.  382. 

220.  Ibid. — Condition  of  Bridge  oifer  Railway —  Defects.  A  railroad 
company,  whose  duty  it  is  to  keep  a  bridge  over  a  public  highway  in  re- 
pair, is  chargeable  with  a  knowledge  of  every  defect  which  could  have 
been  discovered  by  due  diligence.     R.  R.  Co.  v.  AfcLendon,  Ala.  z.  688. 

221.  Ibid.  —  Burden  of  Proof.  Under  Gen.  Stat.  1878,  c.  84,  §  60, 
the  burden  of  proof  rested  ou  the  railroad  company  to  show  affirmatively 
that  it  was  not  guilty  of  negligence.  Karson  v.  R.  R.  Co.  Minn.  xiiL 
433  ;  29  Minn.  12.  See  Stevens  t.  R.  R.  Co.  Maine,  iii.  214 ;  69  Maine, 
74. 

222.  Jbid.  —  Collision.  Where  a  passenger  is  injured  by  an  accident 
arising  from  a  collision  or  defective  machinery,  he  has  only  to  prove  the 
fact  of  the  accident  and  the  extent  of  his  injuries  to  establish  a  primd 
facie  case.     R.  R.  Co.  v.  Anderson,  Penn.  z.  790 ;  94  Penn.  St.  351. 

223.  Rid.  —  Burial  Bxpenses —  Evidence.  In  an  action  against  a 
railway  company  for  the  death  of  plaintiff's  decedent  it  is  not  competent 
to  show  that  the  company  offered  to  pay  the  burial  expenses  of  deceased. 
Campbell  v.  R.  R.  Co.  Iowa,  iii.  153.  See  Mvirphy  v.  R.  R.  Co.  N.  Y. 
xiii.  634 ;  88  N.  Y.  388. 

224.  Und.  —  Care  and  Caution  —  The  Sexes.     In  question  of  contrib- 

44 
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Qtory  D^ligenoe,  the  rale  as  to  reasonable  care  and  prndenoe  by  a  ttul- 
road  cotnpany  is  not  affected  bj  the  sex  of  the  plaintiff;  the  same  care 
and  caation  is  required  in  the  case  of  a  woman  as  of  a  man.  £.  S.  Oo. 
V.  Hasteneyer,  Mich.  ziii.  754 ;  48  Mich.  20.5. 

225.  Ibid, —  ChitdreH—  Tum-Tabh.  The  fact  that  a  tnro-Uble  was 
on  the  premises  of  the  railroad  company  does  not  relieve  the  company  of 
the  duty  to  exercise  toward  it  such  care  that  it  shall  not  become  a  dan- 

ferons  machine  for  children  attracted  to  it  for  amusement.     Jivantieh  t. 
i.  B.  Co.  Tex.  xiv.  414;  53  Tex.  123. 

226.  J&t'd — Child  on  Track.  The  engineer  of  an  approaching  train 
is  not  boand  to  stop,  where  it  is  reasonable  to  suppose  that  a  child  upon 
the  track  can  and  will  leave  the  tracJt  before  the  train  reaches  it.  RaH- 
road  Company  v.  Morgan,  Penn.  iii.  60.  R.  R.  Co.  v.  Ormthy,  Va.  4 
Am.  L.  T.  R.  117. 

227.  Ibid.  — Boy  Lying  $afely  on  TVaek.  Where  a  boy  fell  from  an 
up  train  and  lay  between  the  tracks  in  sudi  a  position  that  a  train  on  the 
down  track  would  pass  in  safety,  and  by  a  sudden  movement  he  threw  his 
legs  under  the  hind  wheels  of  the  last  car  and  was  killed,  there  was  no 
negligence  in  not  stopping  the  down  tr^n.  McKenna,  Adtn'r,  v.  R.  R. 
Co.  N.  T.  X.  152  ;  8  Daly,  804. 

228.  Jbid.  —  Concurring  Negligence  —  Other  Carrier.  In  an  action 
by  a  passenger  for  a  personal  injury,  against  a  defendant  whose  negli- 
gence directly  and  proximately  concurred  with  the  n^Iigenee  of  the  rail- 
road company,  the  concurrent  negligence  of  the  company  cannot  be  im- 
puted to  the  plaintiff.     Transfer  Co.  v.  Kelly,  Ohio,  xi.  24. 

229.  Ibid.  —  Connecting  Railroads  —  Respontibility  to  Owner.  In 
the  case  of  transportation  over  several  railroads  constituting  a  continuous 
line,  eadi  is  a  contractor  with  tlie  owner,  and  responsible  for  its  own 
negligence.  Sherman  v.  R.  R.  Co.  N.  Y.  ii.  865 ;  64  N.  Y.  254,  See 
BaUou  V.  R.  R.  Co.  Wis.  xiii.  676. 

230.  Ibid.  —  Conttruetion  in  Highway.  A  railroad  laid  throu^  a 
public  street  must  be  so  ocmstructed  as  not  necessarily  to  obstruct  or  to 
render  dangerotis  its* use  as  a  highway.  Johnton  v.  R.  R.  Co.  Minn.  xvii. 
249.     See  R.  R.  Oo.  v.  Taylor,  Penn.  xvii.  441. 

281.  3id.  —  Contributory  Ifegb'genee.  A  railroad  company  is  not 
liable  to  a  passenger  for  an  accident  which  he  might  have  avoided  by 
ordinary  attention  to  his  safety.  Powell  v.  R.  R.  Co.  Mo.  xv.  18.  Woods 
V.  Jones,  La.  xv.  656. 

232.  Ibid.  —  Riding  in  Caboose  Car.  There  is  no  presumption  of 
negligence  arising  from  a  passenger  riding  in  a  caboose  car  intended  for 
employees  of  the  company  only.  Creed  v.  if.  R.  Co.  Peno.  ▼.  667 ;  86 
Penn.  St.  139. 

238.  Ibid.  —  Crossing  at  Unauthorized  Place.  Where  the  plaintiff 
was  injured  by  fallin;;  into  a  pit  in  crossing  defendant's  tracks,  in  its  yard, 
at  a  place  known  to  be  dangerous,  instead  of  crossing  at  a  place  provided 
by  defendant,  the  company  is  not  liable.  Morgan  v.  R.  R.  Co.  U.  S.  C. 
C.  xl.  767.    R.  R.  Co.  v.  Mulherin,  Penn.  ii.  688 ;  81  Peon.  St.  866. 

284.  Ibid. —  Custom.  In  actions  against  raUroad  companies  it  is  not 
competent  to  show  the  custom  of  a  neighborhood  to  prove  want  of  con- 
tributory negligence.  Ormond  v.  R.  R.  Go.  Iowa,  xiv.  328 ;  88  Iowa, 
742. 

235.  Ibid.  —  Loading  at  Freight  ffoute.  Where  a  person  has  driven 
his  team  to  the  freight  house  by  direction  of  the  station  agent,  and  on  his 
assurance  that  no  trains  would  come  before  the  load  was  on,  and  within  a 
few  minutes  an  engine  has  struck  and  injured  one  of  the  horses,  there  is 
no  contributory  negligence,  if.  R.  Co.  v.  Findley,  Penn.  iv.  698  ;  4  W. 
N.  C.  81. 

236.  Rid.  —  Riding  on  the  Pilot  of  an  Engine.    The  pilot  of  an  en- 
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gine  is  obvionsly  a  place  of  peril,  «dA  one  ridins  there  in  a  collision  con- 
tributes to  an  injury  li«  suffers.  R.  S.  Co.  v,  Jone$,  S.  C.  XJ.  S.  v.  129 ; 
95  U.  S.  439. 

237.  3id.  —  Plaintiff  nUtUd.  If  the  defendant  by  bis  own  act  throws 
the  plaintiff  off  his  guard,  a  consequent  lack  of  vigilance  is  no  bar  to  his 
claim  for  damages,     fowler  v.  R.  R.  Co.  W.  Va.  xir.  189. 

238.  Ibid.  —  Proximate  Caute.  The  negligence  of  the  plaintiff  which 
will  defeat  his  claim  must  be  a  proximate  cause  of  tlie  injury.     Ibid. 

239.  lUd.  —  Walking  an  I'raek  —  Wanton  Injury.  Where  a  person 
places  himself  on  a  railroad  track,  where  there  is  no  crossing,  and  at  a 
known  point  of  danger,  and  is  run  down,  he  cannot  recover  unless  the 
defendant,  is  guilty  of  wantonly  injuring  him.  R.  R.  Co.  ▼.  Collins, 
Penn.  vii.  153 ;  97  Penn.  St.  405.  See  Cook  t.  R.  R.  and  Banking  Co. 
AIa.ziL856. 

240.  Jbid.  —  Wilful  Negligenoe.  Where  the  negligence  which  causes 
die  injury  is  wilfoi,  no  negligence  on  the  part  of  the  person  injured  will 
operate  to  relieve  the  wrong-doer  from  civil  responsibility.  Claxtona 
Adm'r.  v.  R.  R.  Co.  Ky.  v.  719 ;  13  Bush,  636. 

241.  Jbid.  —  Evidence  —  Employeetnot  Witnetae*.  The  failure  of  the 
company  to  introduce  the  testimony  of  its  employees,  who  were  on  the 
train  at  the  time  of  the  accident,  raises  a  presumption  of  negligence 
against  the  company.     Day  v.  R.  R.  Co.  La.  xvii.  365. 

242.  Ibid.  —  Obttrtution  Remaining.  It  is  error  to  allow  the  plaintiff 
to  show  that  an  obstruction  was  permitted  to  remain  after  the  occurrence 
of  the  accident  which  caused  the  injuries.  R.  R.  Co.  v.  Taylor,  Penn. 
xviL  441. 

243.  Rid.  —  Excaeationt  —  Guards.  A  railroad  company  is  entitled 
to  the  exclusive  use  of  its  grounds,  except  at  lawful  crossings  of  public 
and  private  ways.    R.  R.  Co.  t.  Martin,  Neb.  xvi.  22. 

244.  Ibid.  —  Exemption  from  Liability  —  Contract  Railroad  com- 
panies may  by  contract  exempt  themselves  from  liability  for  the  negli- 
gence of  their  servants,  other  than  from  that  which  is  gross  and  wilful. 
Arnold  V.  R.  R.  Co.  IlL  iiL  529  ;  88  111.  273. 

245.  Rid.  —  Financial  Condition  of  Plaintiff.  The  financial  condi- 
tion of  the  plaintiff  in  an  action  for  damages  for  alleged  negligence  is 
inunaierial.    R.  R.  Co.  v.  Lyde,  Tex.  xiv.  763 ;  50  Tex.  505. 

246.  Btid.  —  Injury  to  a  Person  while  riding  on  a  Hand-Car,  A  nul- 
road  company  is  not  liable  for  an  injury  to  one  caused  by  his  being  neg- 
ligently run  over  by  their  train  while  he  was  riding  between  stations  on 
a  baud-car.    Hoar  v.  R-  R.  Co.  Mune,  x.  528 ;  70  Maine,  65. 

247.  Rid.  —  Hudxmd  going  to  meet  his  Wife  —  Trespasser.  A  hus- 
band going  to  a  train  to  meet  his  wife,  is  not  a  trespasser,  and  will  be 
protected  against  the  negligence  of  the  company.  JUcKone  v.  R.  R.  Co. 
Mich.  xvii.  248. 

248.  Rid.  —  Position  of  Locomotive.  That  a  locontotive  attached  to 
a  train  was,  during  a  severe  storm  and  at  night,  run  hind  end  foremost 
with  the  tender  in  front,  is  evidence  of  negligence.  R.  R.  Co.  v.  Ander- 
son, Penn.  x.  790;  94  Penn.  St.  351. 

249.  Ibid.  —  Machinery.  The  test  of  diligence  required  of  railroad 
companies  in  furnishing  aud  maintaining  proper  cars,  etc,  is  that  of  ordi- 
nary care.  R.  R.  Co.  v,  Lyde,  Tex.  xiv.  438 ;  50  Tex.  505.  Jones  v.  R. 
B.  Co.  Ala.  xiL  486. 

250.  Rid,  —  Collision.  If  a  passenger  sitting  in  a  railroad  car  is  in- 
jured by  a  collision,  or  by  the  defect  of  any  part  of  the  machinery,  a 
prima  fade  case  of  negligence  is  established,  which  the  railroad  company 
must  rebut.     R.  R.  Co.  v.  Napheys,  Penn.  viii.  630 ;  90  Penn.  Su  135. 

251.  Rid.  —  Latent  Defect  —  in  Locomotive,  A  railroad  company 
carrying  passengers  is  bound  to  see  by  every  test  recogitized  as  necessary 
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by  experts  that  the  boiler  of  the  locomotive  is  in  a  safe  condition ;  bnt  it 
is  not  liable  for  a  defect  which  could  not  be  discovered  by  such  tests. 
Rubinion  v.  R.  S.  Co.  U.  S.  C.  C.  xiii.  357 ;  20  Blatch.  838. 

252.  Ibid.  —  Jn  Wheel.  Where  the  accident  is  the  result  of  a  latent 
and  undiscoTerable  flaw  in  the  wheel  of  the  car,  the  company  is  not  li- 
able.    Brown  v.  Skarpe,  Rec'r,  N.  Y.  x.  748  ;  22  Hun,  144. 

258.  Ibid.  —  Implied  Contract  at  to  Proper  Road  and  Cart.  As  to  a 
passenger  there  arises  a  contract  on  the  part  of  the  company  that  it  has 
for  that  purpose  provided  a  safe  and  sufficient  road  and  road-worthy  cars. 
Ibid.  R.  R.  Co.  V.  Anderton,  Penn.  x.  790;  94  Penn.  St  861.  See 
Dobieki  v.  Sharpe,  N.  Y.  xui.  603 ;  88  N.  Y.  208. 

254.  Ibid.  —  Act  of  Mail  Agent.  A  railroad  corporation  is  responsible 
to  a  passenger  who,  while  waiting  at  a  station  and  using  due  care,  is 
struck  by  a  mail  bag  thrown  from  its  mail  car  by  a  United  States  mail 
agent.     Snow  v.  R.  R.  Co.  Mass.  xvii.  466. 

255.  Ibid.  —  Pleading  —  Passenger  —  Employee.  Where  a  passenger 
is  injured  and  sues,  it  is  sufficient  if  he  states  generally  that  the  injury 
was  the  result  of  the  negligence  of  the  company ;  if  the  plaintiff  be  an 
employee,  it  would,  perhaps,  be  necessary  to  state  the  facts  constituting 
the  negligence.  Clark  v.  R.  R.  Co.  U.  S.  C.  C.  xv.  481.  Johnson  v.  R. 
R.  Co.  Minn.  xvii.  249.     See  Fowler  v.  R.  R.  Co.  W.  Va.  xiv.  189. 

256.  Ibid.  —  Severing  Fire  Base.  A  railroad  company  wjll  be  liable 
for  the  loss  of  a  building  on  fire,  when  it  drives  its  cars  over  the  fire  hose 
used  in  putting  out  the  fire  and  cutting  it  so  that  it  could  not  be  used. 
Casting  Co.  v.  R.  R.  Co.  1  Am.  L.  T.  R.  555. 

257.  Ibid.  —  Competent  Servants.  Railroad  companies  are  responsible 
for  injuries  to  their  passengers  arising  from  the  negligence  of  their  ser- 
vants, irrespective  of  the  question  of  care  in  their  selection.  Hoar  v.  R. 
R.  Co.  Maine,  x.  528 ;  70  Maine,  65.  See  R.  R.  Co.  v.  Taylor,  Penn. 
xvii.  441.     Harvey  v.  R.  R.  Co.  N.  Y.  x.  785 ;  19  Hun,  566. 

258.  Ibid.  —  Rale  of  Speed.  No  rate  of  speed  is  negligent  per  te, 
aside  from  statutory  or  municipal  regulations.  Cohen  t.  R.  R.  Co.  Kev. 
ix.  648;  14  Nev.  376.  Powell  v.  R.  R.  Co.  Mo.  xv.  18;  76  Mo.  80. 
See  nomas,  Adm'x,  v.  R.  R.  Co.  U.  S.  C.  C.  xii.  789 ;  19  Blatch.  533. 
R.  R.  Co.  V.  Long.  Penn.  1  Am.  L.  T.  R.  169. 

259.  Ibid.  —  In  City.  The  running  of  a  railwiiy  train  at  its  highest 
speed  through  the  crowded  streets  of  a  city  is  the  grossest  negligence. 
R.  R.  Co.  V.  Richardson,  Kan,  xii.  492;  25  Kan.  391. 

260.  Ibid.  —  Employee.  The  fact  that  a  train  was  run  at  an  unlawful 
rate  of  speed  within  a  city  is  no  ground  for  imputing  negligence  to  the 
railroad  company,  as  between  it  and  an  employee,  unless  his  injury  was 
caused  by  collision  with  an  object.  Lockwood  v.  R.  R.  Co.  Wis.  xiv. 
224. 

261.  Rnd.  —  Obttruetions  to  View.  Although  there  was  no  statutory 
obligation  uiwn  defendant  to  ring  a  bell  on  approaching  a  private  cross- 
ing, the  jury  might  find  it  was  negligence  to  omit  this  when  running 
rapidly  where  the  view  was  obstructed.  Tfiomat,  Adm'x,  v.  R.  R.  Co. 
U.  S.  C.  C.  xii.  739 ;  19  Blatch.  533. 

262.  Ibid.  —  Violation  of  Ordinance.  Where  an  ordinance  regulates 
the  speed  of  the  train,  it  is  negligence  to  exceed  the  rate  allowed.  Ma*- 
toth  V.  Canal  Co.  N.  Y.  i.  708. 

263.  Ibid.  —  Impassable  Exit  fron  Station  —  Fall  through  —  Caltie 
Guard.  Where  the  walk  from  defendant's  station  to  the  highway  was 
impassable  on  account  of  snow,  and  decedent  walking  along  the  track  to 
the  highway  fell  into  an  unguarded  cattle  guard  concealed  by  snow,  and 
was  killed  by  a  passing  train,  the  question  of  negligence  was  a  proper 
one  for  the  jury.     Hoffman  v.  R.  R.  Co.  N.  Y.  viii.  179  ;  13  Hun,  689. 

264.  Ibid.  —  Suicide  —  Injuries  Producing  Insanity.    A  nulroad  oom- 
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puay  is  not  liable  for  cbunages  becaose  of  the  death  of  one  who,  by  rea- 
son of  his  sufferings  from  injuries  caused  by  the  negligence  of  the  com- 
panj's  agents,  has  takeu  his  own  life.  Scheffer  t.  R.  S.  Co.  S.  C.  U. 
S.  xiv.  353;  105  U.  S.  249. 

266.  Ibid.  — IVack  —  Oatth  Train  —  Sufficient  Motive  Power.  Where 
a  train  of  defendants  loaded  with  plaintiffs  cattle  was  stopped  by  tlie 
fires  of  the  engine  being  extinguished  by  water  covering  the  track,  the 
conductor  kuowing  this  before  attempting  to  go  through  the  water,  the 
company  is  liable  for  injuries  to  the  cattle  caus^  by  a  failure  to  provide 
sufficient  motive  power.     BiUt  v.  R.  R.  Co.  N.  Y.  xi.  878  ;  84  N.  Y.  o. 

266.  Ibid.  — Cromng  —  Injury  to  Hone's  Foot.  Where  the  plaintiff's 
horse  injured  his  foot  in  the  space  between  the  rail  and  a  plauk  placed 
alongside  of  it  by. the  company,  the  space  being  unnecessarily  large,  the 
plaintiff  may  recover  in  negligence  as  a  matter  of  law.  Cuddehack  v. 
JeweU,  Rec'r,  N.  Y.  iz.  586 ;  20  liun,  187. 

267.  Ibid.  —  Rtmning  Condition,  A  railroad  must  have  its  road  in 
good  runniog  condition,  to  tlo  its  transportation  in  a  proper  way.  R.  S. 
Co.  V.  Burrows,  Mich.  i.  86 ;  33  Mich.  6. 

268.  Ibid. —  Waiver  —  Right  of  Way.  Although  an  owner  of  land 
may  bare  submitted  to  the  building  of  the  road  over  his  land,  he  does 
not  waive  his  right  to  damages.  R.  R.  Co.  v.  Jones,  Ala.  xiL  645 ;  68 
Ala.  48. 

269.  Crossing  Track  —  Presumption  of  Care.  Unless  there  is  appar* 
ent  negligence  by  the  plaintiff  it  will  be  presumed  that  he  acted  carefully 
in  crossing  the  track.  R.  R.  Co.  v.  Weber,  Penn.  2  Am.  L.  T.  B.  S64> 
R.  R.  Co.  V.  Weiss,  Penn.  vii.  56 ;  87  Penn.  St.  447.  RoUiny  Mill  v. 
Gmen,  N.  Y.  xiL  652 ;  100  N.  Y.  62.  Shaw  v.  Jewett,  N.  Y.  xiiu  22  ; 
86  N.  Y.  616;  S.  0.\x.ba5. 

270.  Ibid,  —  MvtHal  Care.  The  duty  of  railroad  companies  and 
travellers  crossing  the  track  is  mutual ;  no  greater  degree  of  care  is  re- 
quired of' one  than  the  other.  Stillson  v.  R.  R.  Co.  Mo.  vL  370;  65  Mo. 
123.  Cohen  v.  R.  R.  Co.  Nev.  ix.  648;  14  Nev.  376.  Shaw  v.  JeweU, 
N.  Y.  xiii.  22 ;  86  N.  Y.  616.  Laverenz  v.  R.  R.  Co.  Iowa,  xiii.  45; 
56  Iowa,  689.  Nehrbas  v.  R.  R.  Co.  Cat.  xv.  295 ;  62  Cal.  320.  See 
B.  R.  Co.  V.  Crawford,  2  Am.  L.  T.  B.  211. 

271.  Ibid.  —  Faibtre  —  "  To  Stop,  Look,  and  Litten."  One  crossing 
a  locomotive  railway  track  must  stop,  look,  and  listen  for  any  approacl^ 
ing  train,  and  if  he  do  not  do  so  and  is  struck,  or  otiierwise  injured,  by 
the  passage  of  a  train,  he  cannot  recover,  because  of  his  own  negligence. 
R.  R.  Co.  v.  Weber,  Pens.  2  Am.  L.  T.  R.  864.  Harlan  v.  R.  H.  Co. 
Mo.  iv.  352  ;  65  Mo.  22.  lUcher  v.  R,  R.  Co.  Mo.  iv.  575 ;  64  Mo.  484 
R.  R.  Co.  V.  Houston,  S.  C.  U.  S.  v.  164;  95  U.  S.  697.  Schultz  v.  R. 
R.  Co.  Penn.  v.  376.  Den  Blaker's  Ex'x  v.  R.  R.  Co.  N.  J.  viL  626 ;  3 
Stew.  240.  R.  R.  Co.  v.  JXmiek,  Adm'r,  III.  ix.  716;  96  III.  42.  R.  R. 
Co.  T.  State,  Md.  x.  662 ;  64  Mo.  1 13.  Gothard  v.  R.  R.  Co.  Ala.  xii.  69 ; 
67  Ala.  114.  Schofieid  v.  R.  R.  Co.  U.  S.  a  C.  xii.  547.  Tliomas, 
Adm'x,  T.  R.  R.  Co.  U.  S.  C.  C.  xii.  789 ;  19  Blatch.  533.  Lovering  v. 
if.  R.  Co.  Iowa,  xiii.  45 ;  56  Iowa,  689.  l\icker  v.  Duncan,  U.  S.  C.  C 
xiiL  100;  4  Woods,  552.  Salter  v.  R.  R.  Co.  N.  Y.  xni.  566;  88  N.  Y. 
42.  PUmmer  v.  R.  R.  Co.  Maine,  xiv.  367  ;  73  Maine,  691.  Field  v. 
R.  R.  Co.  U.  S.  C.  C  xiv.  674.  R.  R.  Co.  v.  Graves,  Tex.  xvi.  93. 
Recit  T.  Corbin,  N.  Y.  xvL  214. 

272.  Ibid.  —  Child  of  Tender  Tewrs.  An  adnlt  in  crossing  the  track 
most  use  his  eyes  and  ears,  but  a  different  rule  prevails  with  respect  to 
children  of  tender  years.  Davis  v.  R.  R.  Co.  N.  Y.  ix.  489.  McGovem 
V.  R.  R.  Co.  N.  Y.  iii.  434 ;  67  N.  Y.  417. 

273.  Bnd.  —  Defective  Track.  Where  the  track  at  the  crossing  is  de> 
fectiTe  the  force  of  rule  as  to  care  in  crossing  it  will  not  be  applied. 
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Ma$terson  v.  S.  R.  Co.  N.  Y.  x\l  478  ;  84  N.  Y.  247.    Baughman  v.  B. 
R.  Co.  Penu.  ix.  656. 

274  Ibid.  —  When  not  Excused  by  Oonduta  of  Defendamfa  Sertantt. 
Where  a  person  is  about  to  cross  »  railroad  and  is  warned  by  a  bjstander 
of  an  approaching  train  and  the  flagman  tells  bim  to  oeme  on,  he  is 
nevertheless  boand  to  stop,  look,  and  listen  before  attempting  to  cross 
the  track.     R.  R.  Co.  t.  Boyer,  Penu.  zi.  518  ;  97  Penn.  St.  91. 

275.  Riid.  —  Flying  Switch.  Where  a  train  intended  for  a  fljing 
switch  is  detached  some  three  quarters  of  a  mile  from  and  oat  of  tight  of 
a  crossing  and  is  sent  at  the  rate  of  from  ten  to  flfteen  miles  per  hoar 
down  a  main  track,  and  is  tkeu,  withont  warning,  soddenlj  thrown  upon 
a  siding  apon  which  a  person  is  walking  at  a  point  near  the  crossing,  (he 
company  will  be  held  guilty  of  negligence.  R.  R.  Oo.  v.  TVoi^rom, 
Penn.  xiv.  124. 

276.  Ibid.  —  Locomotive  on  Oromng.  Where  a  locomotiTe  blocks  a 
crossing  it  is  not  contribntory  negligence  for  a  person  desiring  to  cross  to 
go  upon  a  side  track  for  the  purpose  of  going  around  the  locomotive. 

md. 

277.  Ibid.  —  Stepping  on  Track  only.  The  fact  that  one  attempting 
to  cross  a  railroad  does  not,  at  the  instant  of  stepping  on  it,  look  to  as* 
certain  if  a  train  is  approaching,  is  not  condasive  evidence  of  a  dae  want 
of  care  on  his  part.  Plummer  \.  R.  R.  Co.  Maine,  xiv.  367  ;  73  Maine, 
591. 

278.  Ibid. — Other  CattM  of  Injury.  The  rule  as  to  stopping,  looking, 
and  listening  is  inapplicable  to  an  injury  resulting  froaa  an  entirely  dif- 
ferent cause.     BaughmoM  v.  R.  R.  Co.  Penn.  ix.  556. 

279.  Danger  Signals  —  Contributory  Negligence  —  Error  of  Judg- 
ment. When  the  neglect  of  the  engineer  of  a  train  to  sound  a  whistle  or 
ring  a  bell  when  approaching  a  highway  permits  the  trareller  to  drive 
into  a  dangerous  position  nnder  circumstances  which  allow  him  no  time 
for  reflecUon,  and  he,  acting  on  the  spur  of  the  occasion  in  bis  efforts  to 
avoid  danger,  makes  a  mistake  and  is  injured,  such  error  of  judgment 
is  not  contributory  negligence.  R.  R.  Co.  r.  Mller,  Mich.  ziL  66U  ;  46 
Mich.  532.     Cosgrove  t.  R.  R.  Co.  N.  Y.  xiii.  344. 

280.  Ibid. —  Failure  to  give  Signal — Proximate  Cause.  If  tbe  fail- 
ure to  ring  the  bell,  etc,  is  the  proximate  cause  of  the  injury,  the  railroad 
company  is  liable.  R.R.  Co.  r.  Nixon,  Tex.  ix.  156;  52  Tex.  19.  R. 
R.  Co.  \.  Hoffman,  111.  2  Am.  L.  T.  R.  460. 

281.  Ibid.  —  Absence  of  Flagman.  The  absence  of  a  flagman  from  a 
crossing  is  negligence.  R.  R.  Co-  v.  Rie/iardson,  Kan.  zii.  492 ;  25  Kan. 
391. 

282.  3id.  — Knowledge  of  Approaching  Train.  Where  the  plaintiff 
knows  of  the  approach  of  a  train,  failure  to  riris  a  bell  or  the  absence  of 
a  light  or  flagman  is  not  negligence.  Packatinskey  v.  R.  R.  Co.  N.  Y. 
xL845. 

283.  Ibid.  —  Highway.  Where  there  is  extensive  travel  upon  a  higfa> 
way  crossing  a  railroad  track,  the  company  must  give  sufficient  notice  of 
the  approach  of  trains.  R.  R.  Co.  ▼.  KUlip,  Penn.  vii.  440;  88  Penu. 
St.  405. 

284.  Ibid.  —  Turnpike.  Where  the  tradt  of  a  railroad  crosses  a  turn- 
pike, at  a  point  where  the  view  is  obstructed,  the  company  must  use  in- 
creased diligence  to  give  warning  of  an  approaching  train,  and  failure  to 
do  so  is  negligence.    R.  R.  Co.  v.  Ooetx's  Adm'x,  Ky.  xii.  616. 

285.  Ibid.  —  Licensee  on  Track.  A  mere  volunteer  or  licensee  on  tbe 
tracks  is  entitled  to  the  same  notice  of  an  approaching  train  as  a  passen- 

r.     SlaUerly  v.  R.  R.  Co.  Exch.  Ch.  ii.  608?  10  Ir.  Rep.  C.  L.  266. 
e  R.  R.  Co.  V.  Gnlbreath,  111.  1  Am.  L.  T.  R.  478. 

286.  Ibid.  —  Negaliee  Evidence.    The  failure  of  a  railway  engineer  to 
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pn  proper  signals  of  the  sppro*^  of  his  tram  may  be  established  to  the 
satisfoction  of  a  jary  by  negatiTO  as  against  positive  evidence,  and  the 
Bufflcieticy  of  the  evidence  is  a  question  for  the  jnry.  H.  Ji.  Co.  v.  Jiich- 
ardton,  Kan.  xii.  493;  25  Kan.  891.  Per  contra,  MeKtever  v.  B.  R. 
Co.   N.  Y.  xiii.  684;  88  N.  Y. 

287.  Ibid.  —  Uie  of  WMtde  on  Loeomotivt.  The  nnnecessary  and  ex- 
traordinary ose  of  a  locomotive  whistle  is  negligence.  R.  R.  Go.  v. 
KiUip,  Penn.  vii.  440 ;  88  Penn.  St  405.  Hudson  v.  R.  R.  Co.  Ky.  xiii. 
428 ;  8  McCrary,  249. 

288.  Fires  —  Spark*  from  Locomotire  —  Best  Appliances  —  Competent 
Snginter.  Where  the  best  contrivances  to  prevent  the  escape  of  sparks 
are  ased,  and  the  engine  is  run  by  a  competent  engineer,  the  company  is 
not  liable  for  fires  commnuieuted  by  escaping  sparks.  Goates  v.  R.  R. 
Co.  Mo.  L  417.  R.  R.  Co.  v.  LaUhaw.  Penn.  ix.  798  ;  93  Penn.  St. 
449.  Brusberg  v.  R.  R.  Co.  Wis.  xiv.  415 ;  65  Wis.  106.  Wilson  v.  R. 
R.CO.S.C.  xiv.  668 ;  16  S.  C.  587.    Hoffv.  R.  R.  Go.  N.  J.  xvii.  474. 

289.  Burning  Wood  in  Engine —  Court  and  Jury.  An  instmction 
that  homing  wood  in  an  engine  intended  for  the  nse  of  coal  is  negligence 
is  erroneous.     R.  R.  Co.  v.  PenneU,  111.  viii.  77  ;  94  III.  448. 

290.  Ibid.  —  Aeeumulation  of  Bnuhwood.  It  is  not  contribntory 
negligence  in  the  owner  of  land  along  a  railroad  to  allow  the  accumula- 
tion of  rnbbish  and  brushwood  on  his  property.  R.  R.  Co.  v.  Sehtdtz, 
Penn.  xi.  111. 

291.  Jbid.  —  Aeeumulation  of  ^utvings.  Where  plaintiff  in  erecting  a 
house  had  allowed  shavings  to  accumulate  which  communicated  the  fire 
from  defendants'  locomotive  to  the  house,  he  was  held  to  be  guilty  of  con- 
tribntory negligence.     Ooates  t.  R.  R.  Co.  Mo.  i.  417. 

292.  Defence  —  Insurance  Paid.  It  is  no  defence  that  the  owners  of 
the  cotton  burnt  held  policies  of  insurance  on  the  cotton,  and  that  the 
entire  loss  had  been  paid  by  the  insurance  company.  R.  R.  Co.  v.  Levi, 
Tex.  xvi.  569. 

293.  Intervening  Agency  —  Burning  Oil  on  Greek.  Where  the  acci- 
dent consisted  in  the  bursting  of  an  oil  car,  and  the  communication  of  the 
ignited  oil  by  means  of  a  creek  to  plaintiff's  property,  the  negligence  of 
the  engineer  in  failing  to  see  an  obstruction  was  held  to  be  a  remote 
cause,  and  the  company  not  liable.  Hoag  v.  R.  R.  Co.  Penn.  v.  80 ;  86 
Penn.  St.  15. 

294.  IbitL  —  Wind.  Where  sparks  from  a  locomotive  fire  the  prairie 
grass  and,  in  consequence  of  a  high  wind,  the  flames  are  communicated  to 
plaintiff's  house,  the  wind  is  not  to  be  considered  the  intervention  of  a 
new  agency.     Poeppers  v.  R.  R.  Co.  Mo.  vL  589 ;  67  Mo.  715. 

295.  Srid.  —  Idaterialt  of  House.  The  fact  that  a  building  situated 
near  a  railroad  is  constrncted  more  or  less  of  combustible  materials  is  not 
contribntory  negligence  so  as  to  prevent  the  owner  from  recovering  where 
it  was  destroyed  by  fire  negligently  issuing  from  a  passing  locomotive. 
R.  R.  Co.  V.  Hendrickson,  Penn.  ii.  195 ;  80  Penn.  St.  1^2. 

296.  Ibid.  —  Neglect  to  Save  Property.  A  railroad  company  is  not 
liable  for  such  property  as  could  have  been  saved,  even  though  the  fire 
destroying  it  results  from  their  negligence.  R.  R.  Go.  t.  Pennell,  111.  viiL 
77  ;  94  111.  448. 

297.  Olker  Fires.  It  may  be  shown,  in  the  absence  of  direct  evidence, 
that  other  fires  have  been  communicated  from  defendant's  entrines.  R. 
R.  Co.  V.  Stranahan,  Penn.  i.  51 ;  79  Penn.  St.  405.  R.  R.  Co.  v.  Hen- 
drickson, Penn.  ii.  195 ;  80  Penn.  St  182.  Loring  r.  R.  R.  Co.  Mass. 
xiii.  808 ;  189  Mass.  469. 

298.  Rid,  —  Same  Locomotive.  Where  the  fire  was  caused  by  sparks 
from  a  locomotive,  it  is  competent  to  show  that  the  locomotive,  on  other 
oocasions.  emitted  sparks  and  communicated  fire  to  property  along  the 
track.     R.  R.  Co.  v.  Rogers,  Va.  xiv.  509 ;  76  Va.  443. 
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299.  Pruumptiom.  In  an  action  in  damages  for  injury  caosed  bj  cin- 
ders from  an  engine,  the  fire  itself  is  prima  facie  evidence  of  negligence. 
Babeock  v.  R,  R.  Co.  Iowa,  zvii.  619.  Per  contra,  Rufher  t.  R.  R.  Co. 
Ohio,  Tii.  23;  84  Ohio  St.  96.  See  Sroum  v.R.R.  Go.  S.  C.  zviL 
569. 

300.  Ihid.  —  ^V«  n«ar  Track.  Where  a  fire  started  in  the  grass  near 
the  track  a  few  minutes  after  an  engine  bad  passed,  and  it  was  shown 
that  no  other  fire  and  no  other  person  was  in  the  vicinity  at  the  time,  the 
jury  may  find  that  the  fire  was  started  by  the  engine.  Kanon  v.  R.  R. 
Co.  Minn.  xiii.  433;  29  Minn.  12. 

301.  Jbid.  —  Remote  and  Proximate  Catue.  Whether  an  injury  by  a 
fire  communicated  from  a  locomotive  was  from  a  remote  or  proximate 
cause  is  a  question  for  the  jury.  R.  R.  Co.  v.  Hope,  Penn.  i.  272 ;  80 
Penn.  St.  373. 

302.  Ibid.  —  Sowing  Wheat  on  Right  of  Way.  That  the  plaintiff  had 
sowed  his  wheat  upon  land  within  the  right  of  way  of  the  railroad,  and 
had  permitted  the  stubble  to  remain,  was  not  negligence  per  u  which  pre- 
cluded a  recovery  for  the  stacks  of  wheat  burned.  SUtiten  v.  R.  R.  Co. 
Ga.  xiii.  553 ;  68  Ga.  180. 

303.  Pauenger  and  IVain  —  Alighting  from  Car  —  No  Apparent 
Caute  of  Injury.  Where,  after  the  train  had  come  to  a  rest,  a  plaintiff 
endeavoring  to  step  from  the  lowest  step  of  the  car  to  the  ground  frao> 
tured  her  knee-cap  without  any  apparent  external  cause,  the  mere  tuA 
was  not  sufficient  to  raise  a  presumption  of  negligence.  R.  R.  Co.  t. 
Napheys,  Penn.  viii.  630;  90  Penn.  St.  135. 

304.  Ibid. —  One  not  alighting  with  Due  Care  —  Drunken  Pattengert. 
Where  the  train  was  temporarily  stopped  some  distance  from  the  depot, 
and  plaintiff  boarded  such  train  in  search  of  his  wife  and.cliild,  and  in 
attempting  to  move  from  one  car  to  another,  by  passing  around  au  inter- 
vening car,  stepped  off  the  platform  into  a  culvert  fifteen  or  twenty  feet 
deep,  which  he  could  not  see  on  account  of  the  darkness  of  the  night,  the 
company  was  not  liable  for  his  injuries  even  though  the  lights  in  some  of 
the  cars  had  been  blown  out  by  drunken  and  disorderly  men.  Stile$  t. 
R.  R.  Co.  Ga.  xi.  89  ;  65  Ga.  370. 

305.  Ibid.  —  Stopping  at  Station  —  Sufficient  Notice  to  alight.  The 
mere  announcement  of  a  station  and  a  short  stop  will  not  make  the  com- 
pany liable  for  injuries  to  a  passenger  who  alights.  Lewit  t.  R.  R.  Co. 
Q.  B.  1  Am.  L.  T.  R.  187. 

306.  Ibid. —  Approache$  —  Aerott  Track* — Treipatsen  —  U»e  by  Pub- 
lic. There  was  not  contributory  negligence,  to  prevent  a  recovery  for  the 
killing  of  A.  by  an  express  train,  which  he  could  not  see,  by  reason  of  a 
standing  train,  lie  having  approached  the  station  with  intended  passengers, 
his  friends,  along  a  footway  for  railway  passengers  only,  trespassers  being 
forbidden,  when  the  public  was  permitted  to  use  this  path  without  any 
objection  from  the  company's  servants.  Slatterly  t.  R.  R.  Co.  £xch.  Cb. 
ii.  608 ;  10  Irish  Rep.  C.  L.  256. 

307.  Ibid.  —  Lights.  It  is  not  contributory  negligence  for  a  passenger 
to  cross  a  narrow  board  footway,  unlighted  and  without  guards,  at  night, 
in  passing  over  the  railroad  track.  Jamiton  y.  R.  R.  Co.  Gal.  xi.  217; 
65  Cal.  593. 

808.  Ibid.  —  Arm  on  Window  Sill.  It  is  not  negligence  in  law  for  a 
person  to  sit  iik  a  car  with  his  arm  resting  on  the  window  sill  and  wholly 
within  the  car.     R.  R.  Co.  y.  Brophy,  Penn.  xvii.  538. 

309.  Ibid.  —  Putting  Arm  out  of  Window.  A  passenger  who  protrudes 
his  arm  from  the  window  of  the  car  while  it  is  in  rapid  motion  is  guilty 
of  such  contributory  negligence,  if  it  is  struck  by  cordwood  piled  near  the 
track,  that  it  will  prevent  a  recovery  against  the  company.  Dun  v.  R. 
R.  Co.  Va.  xviL  699. 


Digitized  byLjOOQlC 


NEGLIQBNCB.  697 

310.  md.  —  Boy  Ordered  to  Leave  Train  in  Motion  —  "  Stealing  a 
Ride."  A  boy  eleven  yeara  old  jumping  from  a  car  while  in  motion 
ander  the  peremptory  order  of  the  coudnctor.  and  receiving  fatal  injuries 
in  consequence  thereof,  is  not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.    Benton  v.  R.  R.  Co.  Iowa,  xi.  837. 

811.  &id. —  Cancer  produced  by  Injury.  Where  a  female  passenger 
on  one  of  the  defendant's  trains  received  a  pei-sonal  injury  (a  blow  on  the 
breast)  by  reason  of  the  negligence  of  defendant's  employees,  and  one  of 
the  natural  consequences  was  the  production  of  a  cancer,  the  company 
was  liable  in  damages  for  such  result  from  the  injury  received.  R.  R. 
Co.  V.  Kemp,  Md.  xvii.  366. 

312.  Jbid. —  Grouing  Track  —  Paetenger  leaving  Train  at  Station- 
ary PoiiU.  Failure  to  stop,  look,  and  listen  by  a  passenger  leaving  or 
taking  a  train  at  a  stationary  point  is  not  u^ligence  per  le.  R.  R.  Co. 
V.  While,  Penn.  viii.  374.  BraueU  v.  R.  R.  Co.  N.  Y.  ri.  579  ;  84  N. 
Y.  241. 

313.  Ibid.  —  Freight  Train  running  by  Station.  Where  an  engineer 
of  a  freight  train  ran  it  rapidly  past  the  depot  while  a  passenger  train 
was  about  stopping  he  was  guilty  of  gross  negligence.  Terry  v.  Jewett, 
N.  Y.  vuL  825 ;  78  N.  Y.  338.  See  Malmiten  v.  R.  R.  Co.  Mich.  xiv. 
591 ;  49  Mich.  94. 

314.  Ibid.  —  Directing  Pastenger  to  leave  at  Wrong  Station  —  Subu- 
quent  Sicknet*.  Where  a  woman,  a  passenger,  was  directed  to  leave  a 
train  before  reaching  her  destination,  whereby  she,  being  pregnant,  be- 
came sick,  etc.,  the  railroad  company  was  liable  for  all  injuries  directly 
resulting  from  ilie  wrongful  act,  whether  they  could  have  been  foreseen 
or  not.  Brown  v.  R.  R.  Co.  Wis.  xiii.  542.  See  Filer  v.  R.  R.  Co.  N. 
Y.  iii.  840;  69  N.  Y.  124. 

815.  Jbid,  —  Closing  Boor — Porter.  The  porter  on  a  train  for  car- 
riage of  passengers  is  not  bound,  ordinarily,  to  give  notice  to  passengers 
of  the  opening  and  shutting  of  the  doors  of  a  car.  R.  R.  Co.  r.  Dmid- 
son,  Tex.  xvii.  729. 

3 1 6.  Ibid.  —  Hand  on  Framework  of  Door.  A  passenger  who  nnneo- 
essariiy  places  his  hand  on  the  framework  of  the  door,  so  that  when 
closed  it  must  get  injured,  is  guilty  of  contributory  negligence.     Ibid. 

317.  Ibid.  —  Door  careletuy  Closed  —  Jury.  Where  a  person,  thrown 
forward  by  the  sudden  starting  of  a  train,  puts  out  his  hand  to  recover 
himself,  and  has  it  crushed  in  the  door  shut  by  the  porter,  tbere  is  snffi- 
cieut  proof  of  negligence  to  send  the  case  to  the  jury.  Jackson  v.  R.  R. 
Co.  Ct.  of  Appeal,  iv,  496 ;  25  Week.  Rep.  No.  33.  Reversed,  H.  of  L. 
v.  636 ;  26  Week.  Rep.  Nos.  10  and  11. 

818.  Rnd.  —  Jumping  from  Train  —  Danger  of  Collision.  Where  a 
baggage  master  upon  a  train,  in  imminent  danger  of  collision,  jumps 
therefrom,  it  is  no  defence  to  an  action  for  injuries  sustained  that  the 
conductor  ordered  him  not  to  jump.  R.  R.  Co.  v.  Rhodes,  Ga.  ii.  31 1  ; 
56  Ga.  645.     Smith  v.  R.  R.  Co.  Minn.  xv.  274 ;  80  Minn.  169. 

319.  Ibid. — Jumping  off  at  a  Station  from  Mooing  Train  —  Failure  to 
Stop.  It  is  negligence  for  a  passenger  to  jump  frnm  a  train  in  motion  in 
order  to  get  off  at  a  station  which  is  his  destination,  and  where  the  train 
should  stop.    R.  R.  Co.  v.  Bangs,  Mich.  xiii.  337 ;  47  Mich.  470. 

320.  Ibid.  —  Insufficient  Stop.  It  is  negligence  in  a  passenger  to 
leave  a  train  whilst  it  is  in  motion,  even  though  the  company  did  not 
stop  a  reasonable  length  of  time  to  enable  the  passenger  to  alight  Bar- 
rows V.  R.  R.  Co.  N.  Y.  i.  1 15 ;  63  N.  Y.  566.  JeweU  v.  R.  R.  Co.  WU. 
xiii.  767 ;  54  Wis.  610.  Per  contra,  Singert  v.  R.  R.  Co.  Mo.  xiv.  406.  - 
Slrauu  V.  R.  R.  Co.  Mo.  xiv.  277. 

321.  Ibid.  —  Learing  Passengers.  The  rule  of  extraordinary  diligence 
applies  to  the  receiving,  keeping,  canning,  and  discharging  of  passengers. 
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It  does  not  apply  to  precautions  adapted  to  prevent  them  from  being  left, 
if  they  are  unnecessarily  late  in  taking  their  places  after  full  and  fair  op- 
portunity for  doing  so  safely  has  been  afforded.  £.  B.  and  Banking  Go. 
V.  Perry,  Gfc  iv.  422 ;  58  Ga.  461. 

322.  Ibid.  —  Leaving  Crowded  Train  —  At  Flag  Station.  Whether 
the  plaintiff  was  careless,  because,  as  a  crowded  tnun  approached  a  flag- 
station,  at  which  the  conductor  promised  him  to  stop,  he  rose  from  his 
seat,  endeavored  to  make  his  way  to  the  door,  reached  the  platform,  and 
thence  was  pushed  or  fell  to  the  ground,  is  for  the  jury  to  determine. 
Treat  v.  R.  R.  Co.  Mass.  xii.  529. 

323.  llnd.  —  One  not  a  Pauenger  leaving  Train.  Where  one,  not  a 
passenger,  went  upon  a  train  of  cars  which  had  stopped  at  a  station,  and 
while  be  was  upon  such  train  it  moved  off  without  ringing  the  bell  or 
sounding  the  whisUe,  and  without  notice  or  request  to  any  of  those  in 
charge  to  stop  the  train,  he  sprang  from  the  tmin  and  was  injured,  he 
cannot  recover  on  the  ground  of  contributory  negligence.  R.  R.  and 
Banking  Co.  v.  Letcher^  Ala.  xiv.  172. 

824.  3id. —  Opening  in  it*  Premises  for  Use  of  Express  Company. 
Where  the  plaintiff,  being  at  defendants'  depot  for  the  purpose  of  going 
upon  one  of  its  cars,  without  fault  of  his,  folk  down  an  opening  on  the 
defendant's  premises,  but  used  exclusively  by  an  express  company,  the 
raOroad  company  b  liable.    Beard  v.  R.  R.  Co.  Vt.  ii.  554 ;  48  Vt.  101. 

825.  3id.  —  Passenger  patting  from  Car  to  Car  on  Moving  Train  — 
Conductor's  Direction.  It  is  not  contribntory  negligence  in  a  railway 
passenger  to  pass  from  one  car  to  another,  when  the  train  is  in  motion,  to 
get  a  seat,  he  having  been  directed  to  do  so  by  the  conductor.  B.  B.  Co, 
V.  Kelley,  Ind.  xviL  208. 

326.  Ibid.  — Riding  oti  Platform  —  Collision.  Although  a  passenger, 
riding  on  the  platform  of  a  railway  train,  is  negligent,  if  he  is  injured  by 
the  negligence  of  those  in  the  following  oar,  whereby  a  collision  ooonrs, 
the  company  will  be  liable.     R.  B.  Co.  v.  Boudron,  Penn.  x.  156. 

327.  Jbid.  —  Injury  from  Sudden  Jok.  Where  a  prtissenger  is  injured, 
after  the  stopping  of  the  tr«n  and  while  in  the  act  of  alighting,  by  a  sud- 
den jolt  of  the  cars,  the  fact  that  he  got  upon  the  lower  step  while  the 
cars  were  in  motion  is  not  such  contributory  negligence  as  will  prevent  a 
recovery.      Wood  v.  B.  B.  Co.  Mich.  xiv.  724  ?  49  Mich,  870. 

828.  Ibid.  —  Standing  in  AisU  —  Train  in  Motion.  It  is  not  negli- 
gence in  a  passenger  to  leave  his  seat  and  stand  in  the  aisle  of  the  car 
whilst  in  motion  and  about  to  stop.  Barden  t.  B.  B.  Go.  Mass.  iii.  566 ; 
121  Mass.  799. 

829.  Ibid.  —  Stopping  TVain  —  Duty  of  Condvetor.  A  mere  volun- 
tary promise  on  the  part  of  a  conductor  to  wake  a  drowsy  passenger,  and 
a  failure  so  to  do,  whereby  the  passenger  was  carried  beyond  his  destina- 
tion, furnishes  no  case  for  recovery  against  the  railroad.  Munn  t.  B.  R. 
Co.  Ga.  xvii.  647. 

330.  Ibid.  —  Failing  and  Refuting  to  Stop.  Where  a  train  does  not 
stop  at  a  station  to  take  on  board  a  passenger,  to  his  injury,  and  it  appears 
that  the  employees  of  the  train  were  not  guilty  of  gross  n^ligenee  in 
passing  the  station,  the  passenger  can  recover  actual  damages  only. 
Where,  however,  the  engineer  or  conductor  sees  signals  to  stop,  and  dis- 
regards the  same,  punitive  damages  will  be  given.  Morse  v.  Ihmean, 
U.  S.  C.  C.  XV.  69. 

881 .  Killing  Cattle  —  Primd  Facie  Case  —  Statute.  Upon  proof  of  in- 
jury to  the  stock  of  the  plaintiff  by  a  railroad  company  a  primd  facie 

•  case  is  made.  B.  B.  Co.  v.  Carter,  Md.  xv,  437 ;  58  Md.  806.  B.  B. 
Co.  V.  Small,  Ala.  xiii.  776 ;  70  Ala.  499.  Schneider  v.  B.  B.  Go.  Mo. 
xiv.  55. 

882.  Ibid.  — Proof.    The  oonneodoo  between  the  omission  of  the 
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ttatotoiy  daty  (rin^g  th«  bell,  sounding  the  whiade,  etc.)  and  the  kill- 
ing  of  the  stock  complained  of  mast  appear,  or  the  plaintiff  must  fail. 
Braxton  v.  Ji.  R.  Co.  Mo.  xri.  274.  See  R.  R.  Oo.  v.  Miles,  Va.  xv. 
126;  76  Va.  773. 

333.  Ibid.  —  Bart  left  Down.  A  railroad  corporation  is  not  liable  for 
eattle  injured  or  killed  which  have  escaped  from  their  owner's  land 
through  fence  bars  left  down  at  the  farm-crossing  by  his  servants.  Hook 
▼.  R.  R.  Co.  N,  H.  ix.  848  ;  58  N.  H.  261.  See  Anutein  v.  Gca-dner, 
Mass.  xiii.  661 ;  132  Mass.  28. 

334.  Ibid.  —  Contributory  Negligence  —  Jury.  Contributory  negli- 
gence is  a  defence,  and,  unless  the  evidence  is  conclasive,  is  one  of 
mixed  fact  and  law  to  be  submitted  to  the  jury.  Johnson  t.  R.  R.  Co. 
Minn.  xiv.  726  ;  29  Minn.  426. 

336.  Ibid.  —  Ettray — Orotting.  If  a  railroad  company,  in  construct- 
ing its  road  at  a  highway  crossing,  leaves  it  in  such  condition  as  to  in- 
crease the  liability  of  injury  to  stray  cattle,  it  is  bound  to  run  its  trains 
at  that  point  with  reference  to  such  increased  liability.  Kuhn  v.  R.  R. 
Co.  Iowa,  i.  644 ;  42  Iowa,  420. 

3.'<6.  Ibid. — Ordinance.  Where  animals  are  allowed  to  stray  at  largp, 
in  violation  of  a  city  ordinance,  and  are  killed  by  trains  upon  a  railroad 
track,  the  owner  is  guilty  of  contributory  negligence.  Vanhom  v.  R.  R, 
Co.  Iowa,  xvii.  682 ;  S.  C.  liv.  460 ;  69  Iowa,  S3. 

337.  Ibid.  —  Extra  Cottt  in  Case*  of  Injured  Animalt.  The  legisla- 
tive provision  allowing  extra  costs  in  such  cases  is  not  unconstitutional  as 
being  discriminative  or  partial  legislation.  Johnson  v.  R.  R.  Co.  Minn, 
xiv.  725  ;  29  Minn.  425. 

338.  Ibid.  —  Fences  —  Defects.  A  railroad  company  in  maintaining 
fences  along  the  track  is  bound  only  to  reasonable  diligence,  and  is  not 
liable  for  injnries  occorring  to  cattle  which  have  come  on  the  track 
through  defects  in  fences  not  traceable  to  want  of  care.  R.  R.  Co.  v. 
Monroe,  Mich.  ziiL  18  ;  47  Mich.  152. 

889.  Ibid. —  Agreement  to  Repair  Fences  on  Railroad  Track.  Where 
the  owner  of  land  through  which  a  railroad  runs  agrees  with  the  company 
to  build  and  keep  sufficient  fences  on  both  sides,  and  by  reason  of  the  in- 
sufficiency of  the  fences,  his  cattle  stray  upon  the  track  and  are  injured, 
the  company  is  not  liable.     R.  R.  Co.  v.  Smiih,  Ohio,  i.  386. 

340.  Ibid.  —  Fright  —  Breach  of  Duly.  Where,  by  the  negligence  of 
railroad  company,  cattle  were  so  fri^tened  as  to  run  over  a  fence  on  to 
the  defendant's  tnioks,  where  they  were  found  dead,  it  is  no  defence  that 
one  of  the  fences  crossed  by  the  cattle  was  in  insufficient  repair  as  be- 
tween landlord  and  tenant.     Snees^  v.  R.  R.  Co.  Q.  B.  i.  886. 

341.  Ibid.  —  Statute — Conttrttelion.  The  New  York  statute  requir- 
ing corporations  to  fence  their  roads  does  not  apply  to  fences  to  protect 
those  walking  on  the  roads,  or  to  the  fencing  in  a  cut  Ditehett  v.  R.  R. 
Oo.  N.  Y.  iiL  66  j  67  N.  Y.  425. 

342.  Ibid,  —  Lookout.  That  the  engineer  was  on  the  lookout  on  one 
side  of  the  engine,  when  some  one  looking  out  on  the  other  side  might 
have  seen  far  enough  ahead  to  prevent  the  accident  will  not  relieve  the 
company  from  liability.  R.  R.  Co.  v.  Grable,  Tenn.  viii.  156 ;  2  Lea, 
246. 

843.  Ibid.  —  Permitting  Slock  to  Run  at  Large.  In  the  absence  of  neg- 
ligence contributing  to  the  accident,  the  owner  of  stock  who  permits 
them  to  run  at  large  can  recover  against  a  railroad  company  for  its  neg- 
ligence. Kuhn  v.  R.  R.  Co.  Iowa,  i.  544 ;  42  Iowa,  420.  Darlintf  v. 
R.  R.  06.  Mass.  iii.  90;  121  Mass.  118.  R.  R.  Co.y.  MwHigan,  Md. 
iiL  433;  46  Md.  486.  See  Cttrry  v.  R.  R.  Co.  Wis.  iii.  786;  43  Wis. 
665.     R.  R.  Co.  V.  Philippi,  Kan.  vi.  682 ;  20  Kan.  9. 

344.  Ibid.  —  Running  in  Pasture  —  Defective  Gate.     Where  stock 
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came  from  pasture  upon  the  track  throngh  a  defeoUve  gateway  in  the 
fence  erected  by  the  company,  it  is  not  conclusive  evidence  of  contribn- 
tory  negligence  that  the  plaintiff  allowed  his  domestic  animals  (those 
iu  question)  to  run  in  the  pasture,  although  he  knew  that  the  fence  was 
defective.     Evant  v.  R  R.  Co.  Minn.  xvL  527. 

345.  Ibid.  —  Stopping  Train  —  "  Head  Light."  It  is  negligence  in  a 
railroad  company  to  run  its  trains  on  a  straight  track,  in  the  night-time, 
at  such  a  rate  of  speed  that  the  train  cannot  be  stopped  in  the  distance  at 
which  the  engineer  can  see  cattle  or  other  obstructions  pn  the  track  by  the 
aid  of  the  head-light.  R.  R.  Co.  v.  Lyon.  Ala.  viii.  234 ;  62  Ala.  71. 
See  R.  R.  Co.  v.  Milttm,  Tenn.  vii.  761  ;  2  Lea,  262. 

346.  Ibid.  —  Stock  causing  Injury  to  Trains.  The  owner  of  stock  is 
liable  for  an  injury  resulting  from  a  collision  with  the  stock  trespassing 
on  a  railroad  track,  if  his  negligence  is  the  proximate  cause  of  the  injury. 
R.  R.  Co.  V.  Baldwin,  Md.  xv.  652. 

347.  Rid.  —  Wilful  Injury.  The  employees  of  the  company  are  not 
authorized  to  injure  the  animals  wilfully  or  carelessly,  though  they  are 
on  the  track  through  the  owner's  negligence,  but  are  bound,  to  use  rea- 
sonable care  to  avoid  injury.  Witherell  v.  R.  R.  Co.  Minn.  v.  597  ;  24 
Minn.  2G7. 

Til.  Shipping.  348.  Shipping  Cattle  —  Excessive  Heat.  Where  cattle  were  shipped 
on  an  iron  steamer  between  decks  in  July  and  some  of  them  died  from 
the  heat,  the  company  was  not  liable.  The  Powhattan,  U.  S.  C.  C.  xiv. 
486. 

349.  Collision  —  Pilot.  The  presence  of  a  compulsory  pilot,  employed 
by  the  master,  will  not  relieve  the  owner  from  liability  for  damage  done 
by  a  collision  with  another  vessel.  Cook  v.  Curtis,  N.  H.  xiii.  113  ;  58 
N.  H.  507. 

350.  Evidence  —  Res  Gestae.  In  an  action  for  injuries  received  ou 
board  of  a  vessel,  testimony  as  to  what  was  said  by  an  officer  of  the  vessel 
during  an  altercation  at  the  time  the  injuries  were  received  is  admissible 
as  part  of  the  res  gestae.     Brockett  v.  Steamboat  Co.  U.  S.  C.  C.  xvi.  773. 

351.  FaU  of  Berth.  For  injuries  suffered  from  the  fall  of  a  berth  on  a 
steamship  at  sea  the  owner  is  liable.  Smith  v.  Steam  Packet  Co.  N.  Y. 
ii.  753 ;  86  N.  Y.  408. 

352.  Freight  —  Discharge  of  Cargo  —  Damage  by  Rain.  Where  a 
steamship  discharges  a  cargo  of  cement  on  the  dock  in  rainy  weather,  and 
makes  no  effort  to  protect  it  from  the  rain,  the  vessel  is  liable  for  damages 
to  the  cargo.     Fleming  v.  Steamship  Staincliffe,  U.  S.  C.  C.  xv.  858. 

353.  Salvage  —  Owner  of  Goods  —  Negligence  of  Matter.  In  an  ac- 
tion by  an  owner  of  goods  taken  as  ^art  of  a  vessel's  cargo  for  extraor- 
dinary repairs,  the  burden  of  proof  to  show  negligence  on  the  part  of  the 
master  is  on  the  plaintiff.     Gregory  v.  OrraU,  U.  S.  C.  C.  xii.  417. 

354.  Ship's  Hatchtoays  Open  —  Guards.  A  ship-owner  is  not  bound  to 
keep  the  hatchways  of  the  ship  covered,  or  to  maintain  a  guard  at  tlie 
hatchways  to  protect  persons  from  falling  into  them.  Dicyer,  Adm'r,  v. 
Steamship  Co.  U.  S.  C.  C.  ix.  736 ;  17  Blatch.  472. 

355.  Ship-Master  stopping  at  Intermediate  Port  —  Damage  to  Con- 
signees. Where  the  captain  of  a  vessel  by  reason  of  the  lateness  of  the 
season  and  tempestuous  weather,  winters  at  an  intermediate  port,  he  is 
not  liable  in  damages  to  conbignees,  if  under  all  the  circumstances  he  acted 
as  a  reasonably  prudent  man.  Wilcox  v.  Five  Hundred  Tons  of  Coed,  U* 
S.  C.  C.  xiv.  321. 

856.  Falling  of  Stage  PUink  —  Prima  Facie  Evidence  of  Negligence. 
The  falling  of  a  stage  plank,  used  for  passengers  to  go  from  a  steamboat, 
while  a  passenger  is  walking  over  it,  is />nm(2 ybcte  evidence  of  negligence. 
Packet  Co  V.  Defries.  111.  x.  76 ;  94  111.  598. 

857.  Steamer  passing  another  in  Bell  Gate —  Collision.     Where  one 
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Steamer  sttempto  to  pass  another  in  Hell  Gate,  in  violation  of  a  rale  of  the 
supervising  inspectors,  its  owners  are  liable  for  injuries  resulting  from  a 
collision.     Enoin  v.  Steamboat  Co.  N.  Y.  xiv.  409. 

858.  Tug-Boca  —  CoUUion  with  Bote-boat  —  License.  In  an  action 
against  the  owner  of  a  steam-tug  for  running  down  and  injuring  the  plain- 
tiff who  was  in  a  row-boat,  whether  the  captain  was  licensed  as  a  master 
or  pilot,  and^the  right  of  the  tug  to  navigate  the  waters  where  the  acci- 
dent  occurred  are  immaterial  to  the  question  of  negligence.  Gilmore  v. 
Rou,  La.  xii.  658 ;  72  La.  An.  194. 

859.  Loss  of  Tow  —  Pilot.  The  owner  of  a  tow-boat  or  the  boat  itself 
is  liable  for  the  loss  by  negligence  of  a  vessel  in  tow,  though  caused  by  the 
negligence  of  a  licensed  pilot  directing  the  tug-boat  The  B.  M.  Norton, 
U.  S.  C.  C.  IV.  706. 

860.  Maintenance  of  Watch.     If  a  passenger  upon  a  sleeping  car  is  Till.  Sleeping 
robbed  while  asleep,  and  the  robbery  has  been  rendered  possible  by  the  *%''  Co^'P"- 
negligent  manner  iu  which  a  watch  has  been  kept  by  the  company's  em- 
ployees, the  company  is  liable.     Pullman  Palace  Car  Co.  v.   Gardner, 

Penn.  xvii.  24. 

861.  Evidence  —  Robbery  of  Another  Passenger.  That  another  pas- 
senger has  l)een  rubbed  on  the  same  night,  and  in  the  same  car,  as  the 
plaintiff,  may  be  given  in  evidence  to  show  negligence  on  the  part  of  the 
defendant's  employees.     Ibid. 

862.  Dtu  Care.  Street  railroad  companies  are  carriers  of  passengers, 
and  as  such  are  bound  to  extraordinary  diligence,  and  liable  for  negli- 
gence of  themselves,  their  agents,  and  employees  in  and  about  such 
carriage.  Holly  v.  R.  R.  Co.  Ga.  vii.  460;  61  Ga.  215.  R.  R.  Co. 
v.  Weams,  Ky.  xiv.  723,  749.  Watkins  v.  R.  R.  Co.  N.  Y.  ii.  818 ;  20 
Hun,  237. 

363.  Ibid.  —  Care  of  Driver.  The  driver  of  a  street  car  is  required  to 
use  no  greater  care  than  the  drivers  of  other  vehicles.  Falotio  v.  R.  R. 
Co.  N.  Y.  (Com.  PI.)  ix.  629 ;  9  Daly,  243. 

364.  Child —  Contributory  Negligence.  While  the  rule  of  contributory 
negligence  does  not  apply  to  the  case  of  a  child,  yet  one  driving  a  vehicle 
along  the  highway  has  a  right  to  presume  that  a  child  old  enough  to  run 
at  large  has  wit  enough  to  avoid  ordinary  danger,  and  that  it  will  not 
voluntarily  thrust  itself  into  peril,  and  hence  he  will  not  be  required  to 
guard  against  all  possible  danger  resulting  from  the  child's  own  careless- 
ness or  wilfulness.  R.  R.  Co.  v.  Connell.  Penn.  vii.  600 ;  88  Penn.  St. 
520.  Rtherington  v.  R.  R.  Co.  N.  Y.  xiii.  535  ;  88  N.  Y.  641.  See  R. 
R.  Co.  V.  Bemiee,  Penn.  ix.  689 ;  92  Penn.  St.  431. 

365.  Ibid.  —  Fender  —  Absence  of  only  Person  in  charge  of  Car  from 
Front  Platform —  Trespasser.  It  is  not  negligence  as  against  a  child  in- 
jured in  attempting  illegally  to  get  upon  the  front  platform  of  a  horse 
car,  that  the  said  platform  was  unprotected  by  a  fender  or  guard,  and 
that  the  driver  had  left  the  platform  in  the  discharge  of  his  duty,  it  not 
being  the  custom  to  provide  cars  of  the  class  to  which  the  car  in  the  case 
l>elonged  with  fenders,  or  with  more  than  one  attendant.  R.  R,  Co.  v. 
Connell,  Penn.  vii.  600 ;  88  Penn.  St.  520. 

366.  No  Conductor  —  Riotous  Fight.  A  declaration  which  alleged 
that  a  street  car  company  had  been  negligent  both  in  failing  to  provide 
a  conductor  on  its  car,  and  (through  its  driver)  in  failing  to  preserve 
order  and  to  eject  disorderly  persons ;  that  a  riotous  fight  arose  between 
other  passengers,  and  that  plaintiff  was  injured  thereby,  showed  a  cause 
of  action.     Bblly  v.  R.R.  Co.  Ga.  vii.  460;  61  Ga.  215. 

867.  Displaced  Rail.  A  street  railway  leaving  a  displaced  rail  in  its 
track  is  liable  for  injuries  resulting  therefrom.  Dominguez  v.  R.  R.  Co. 
La.  xviL  787. 

368.  Fa$t  Driving  of  Street   Car  —  Ordinance.    That  a  car  was 
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driven  at  a  rate  of  speed  forUdden  by  a  city  ordiuanoe  is  not  eonelnore 
proof  of  uegligence.     HaHUm  v.  R.  R.  Co.  Mass.  x.  637 ;  129  Maio.  127. 

369.  On  Front  Platform.  Whether  being  on  the  front  platform  of  a 
street  car  is  negligence  contribntuig  to  an  injury  sufEered  whilst  there,  is 
a  question  of  fact  for  the  jury.  Gimta  T.  R.  R.  Oo.  N.  Y.  m.  51 ;  67 
N.  Y.  596. 

370.  JbiiL  —  Sitting  on  Driver'*  Bar.  It  k  contributory  negtigenoe 
for  a  passenger  in  a  street  car  to  sit  upon  Uie  driving-bar  of  the  ear, 
there  being  sitting  room  within  the  car,  although  the  position  was  takea 
at  the  invitatiop  of  the  driver,  who  was  in  charge  of  tlie  car.  Dowme  v. 
Hendrie,  Mich.  xii.  698 ;  46  Mich.  498. 

371.  Ibid,'— Injury  after  Leaving  Car.  Where  passenger  is  injured 
by  the  negligent  starting  of  a  car,  while  alighting  from  the  front  plat- 
form, the  company  is  liable;  being  on  the  front  platform  did  not  eontri- 
bote  thereto.     Lax,  Adm'r,  v.  R.  R.  Co.  N.  Y.  x\.  99. 

372.  Rid. —  Tre^fMtter.  Even  if  the  plaintiff,  a  boy,  jumping  on  the 
front  platform  of  a  car  is  a  trespasser,  that  will  not  defeat  his  right  of 
action  for  the  company's  negligence.    Brermen  t.  R,  R.  Co.  Conn.  viL  40. 

373.  Ibid.  —  Boy  of  Twelve.  Tlie  same  degree  of  care  cannot  be  re- 
quired of  a  boy  of  twelve  as  of  an  adult  in  getting  ofi  a  iboriug  car. 
Criteey  v.  R.  R.  Co.  Penn.  1  Am.  L.  T.  B.  166. 

374.  Getting  on  a  Car  in  Motion.  It  cannot  be  said,  as  a  matter  of 
law,  that  it  is  always  negligent  for  a  person  to  get  on  a  street  ear  while 
it  is  moving,     ^maendorfy.  R.  R.  Oo.  N.  Y.  ir.  164 ;  69  N.  Y.  195. 

375.  Leaving  Car  —  Notice  to  Stop.  When  a  street  car  has  stopped, 
or  was  about  to  stop,  at  the  signal  of  an  alighting  passenger,  another 
passenger  who  wished  to  alight  at  the  same  time  was  not  guilty  of  negli- 
gence, in  not  giving  notice  of  his  wish.  Rathhone  v.  R.  R.  Co.  R.  I.  xiv. 
796;  13  E.  1.709. 

376.  Und,  —  When  in  Motion.  Where  a  boy  was  invited  by  the  «teiver 
to  ride  on  the  front  platform  of  a  car,  and  required  to  leave  it  while  ia 
motion,  the  company  was  held  liable.  R.  R.  Oo.  v.  Gray,  Penn.  iiL  397; 
3  W.  N.  C.  421. 

377.  Rfid. — Impending  Cottition.  A  passenger  may  leave  a  stre^ 
car  in  motion  when  there  is  a  dangerous  ocdlision  impending.  Ttoomey  v. 
R.  R.  Co.  N.  Y.  iii.  658  ;  69  N.  Y.  158. 

378.  Riding  on  Rear  IHatform  —  Lurch  of  Oar.  A  passenger  who 
remains  on  the  rear  platform  of  a  street  car  when  there  is  standing  room 
within  and  means  of  support,  as  straps  and  the  like,  cannot  recover  for 
injuries  suffered  by  him  from  being  thrown  from  the  platform  by  a  sud- 
den lurch  of  the  car  in  going  around  a  curve  at  the  customary  speed  used 
on  the  straight  portions  of  the  track.  Andrews  v.  R,  R.  Co.  D.  C  zv. 
330. 

379.  Removal  of  Person  from  Car  in  Motion  —  Jury,  Whether  it  is 
due  care  to  attempt  to  remove  a  person  from  a  street  car.  wliile  the  same 
is  in  motion,  is  a  question  of  fact  for  the  jury.  Healey  v.  R.  R.  Co.  Ohio, 
iii.  238  ;  28  Ohio  St.  28. 

380.  Speed  — Public  Croenng.  It  is  negligence  not  to  check  the 
ordinary  speed  of  a  street  car  at  a  public  crossing.  R.  R.  Co.  v.  MulAair, 
Penn.  viL  661. 

381.  Starting  Oar.  Where  a  car  is  started  in  an  uodsimI  manner,  so 
that  (tassengers  for  whom  no  seats  or  straps  are  provided  are  injured,  the 
company  will  be  held  liable.     R.  R.  Co.  v.  Swain,  Penn.  xv.  635. 

382.  Ibid. — AocidetU.  A  passenger  on  a  stfeet  car,  who  wanted  to 
smoke,  stood  on  a  lower  step,  forward,  having  hold  of  the  driving-bar  and 
the  iron  at  the  side  of  the  car.  A  trunk  prevented  his  getting  on  the 
platform.  After  stopping  to  water  the  horses,  the  driver  told  him  to  go 
to  the  rear,  and  as  he  was  stepping  down  the  car  started,  aad  he  was 
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thrown  down  and  injured.     Hdi,  the  company  was  not  liable  in  dani- 
ages.     Broum  v.  JR.  B.  Co.  Mich.  xiv.  627  ;  49  Mich.  153. 

383.  Injury  to  Ttltgraph  Worker —  CSontributory  Negligence.  Where 
the  plaint^  whUe  engaged  in  running  a  telegraph  wire  across  a  street 
where  the  company  bad  no  legal  right  to  run  wires  was  thrown  from  a 
pole  by  a  passing  street  car,  which  caught  the  slack  of  the  wire,  he  could 
not  recover  from  the  street  car  company  without  showing  that  the  driver 
of  the  car  recklessly  and  wautonly  drove  against  the  wire.  Banks  v.  B. 
B.  Co,  Mass.  xvii.  434. 

384.  Vehicle  on  Traei— Collision.  Where  a  person  drives  his  vehicle 
on  the  track  of  a  street  railroad,  and  refuses  to  get  off  the  track  (there 
being  opportunity)  to  allow  a  car  to  pass,  he  is  guilty  of  oontrilHitory 
negligence,  and  a  recovery  cannot  be  had  for  injury  caused  by  a  collision, 
though  the  driver  of  the  car  be  negligent.  Wood  v.  B.  B.  Co,  Mich, 
xvii.  691. 

NEOOTIABLE  INSTBUMENTS. 

I.   GbNBKAXLT.  VII.  ACCBPTAHOBS. 

II.  Neootiabilitt.  Yin.  Cbbcks. 

III.  Validitt.  IX.  Indorskhbht. 

IV.  AlTERATIOX.  X.  COLLATBBAL   SBCUBITT. 

V.  Considehation.  XI.  Fbotbst. 

VI.  AccoHxoDATion  Fafek. 

1.  Accord  between    Maker  and  Payee.     An  agreement  between  the   I.  Generally, 
maker  and  payee  of  a  promissory  note  by  which  a  less  amount  is  to  be 

paid  before  maturity  in  satisfaction  of  the  note  is  an  accord  executory. 
Sehvmder  v.  Lang,  Minn.  xiv.  178 ;  29  Minn.  254. 

2.  Bill  of  Lading — Factor  —  Original  and  Duplicate  Bills.  A  factor 
holding  cotton  consigned  to  him  by  the  owner,  who  has  mailed  to  him 
the  origuial  shipping  receipt,  without  even  a  letter,  cannot  treat  the  du- 
plicate receipt,  though  indorsed  iu  blank,  as  conveying  title  to  the  oon- 
eignment,  and  deal  with  the  holder  of  it  as  the  owner.  Tison  v.  Howard, 
Ga.  iii.  435;  57  Ga.  410. 

8.  Bonds  —  Coupons  —  Promissory  Note.  The  corporation  which 
issues  a  coupon  bond  is  in  the  position  of  the  maker  of  a  promissory 
note,  not  of  a  drawer  of  a  bill  of  exchange.  Gas  Co.  v.  Pinkerton,  Penu. 
X.  570 ;  95  Penn.  St.  62. 

4.  Compromise  —  Waiver  —  Election.  A  stipulation  that  the  failure 
to  pay  notes  given  upon  a  compromise  shall  invalidate  it,  is  for  the  beup 
efit  of  the  holder,  who  may  waive  the  settlement  and  recover  on  the  notes. 
Jones  v.  PuUen,  Ala.  xii.  328. 

5.  Date  —  Presumption.  The  law  presumes  that  a  note  was  executed 
on  the  day  it  bears  date.  Knisely  v.  Sampson,  111.  xii.  777.  See  Tred- 
well  V.  Bunt,  N.  C.  xiv.  27  ;  86  N.  C.  33. 

6.  Delivery  —  Indorsement  for  Bolder  for  Accommodation.  Where  A. 
signed  a  note  for  the  accommodatbn  of  B.,  payable  to  the  order  of  C, 
and  he  at  the  request  of  B.  indorsed  the  note,  not  for  the  purpose  for 
whicli  it  was  made,  but  to  enable  B.  to  negotiate  it,  there  was  a  sufficient 
delivery  for  the  purpose  of  binding  A.  to  a  bond  fide  purchaser  of  the 
note.     Morris  r.  Morton,  Neb.  xvi.  83. 

7.  Designation  —  Agent  —  Aclinn  against  Principal  Upon  a  nego- 
tiable promissory  note,  made  by  an  agent  in  his  own  name,  and  not  dis- 
closing on  its  face  the  name  of  the  prindpal,  no  action  lies  against  the 
principal.  Cragin  v.  Loeell,  S.  C.  U.  S.  xvL  739.  BartUu  v.  BawUy, 
Mass.  ii.  226}  120  Mass.  92.  Bank  v.  Cook,  Ohio,  xt.  57;  38  Ohio 
St.  442. 

8.  Ibid.  —  Agent's  Name  and  PrineipaTs  Name  both  on  Note.  Wlien 
the  names  of  the  principal  and  agent  both  appear  upon  the  instrument, 
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it  will  be  held  to  be  a  bill  or  note  of  him  who  signs  it,  nnless  it  satufao- 
torily  appears  that  he  signed  it  in  a  mere  ministerial  capadty,  intending 
to  bind  another.     Powers  v.  Brigg»,  111.  ii.  227 ;  79  111.  493. 

9.  Ihid.  —  Church  Trustees  —  Note  of  Church.  Verbal  evidence  that 
notes  given  by  church  trustees  for  an  organ  for  the  church,  and  signed 
by  them  as  such  trustees,  does  not  prove  that  the  notes  were  the  obliga- 
tions  of  the  church  itself.     3id. 

10.  Jbid.  —  Bill  of  Corporation.  A  bill  of  exchange,  headed,  "  Office 
of  Belleville  Nail  Mill  Co.,"  and  concluding,  "  charge  same  to  account  of 
Belleville  Nail  Mill  Co.,  A.  B.  Pres't,  C.  D.  Sec'y,"  is  the  hiU  of  the 
company.  Hitchcock  v.  Buchanan,  S.  C.  U.  8.  xiii.  674 ;  105  U.  S.  416. 
See  Crowell  v.  Osborne,  N.  J.  xiii.  186 ;  14  Vroom,  335. 

11.  Brid. —  Indorser  —  Receiver.  When  instruments  are  negotiable 
promissory  notes,  the  fact  that  the  indorser  was  a  receiver,  and  that  he 
so  described  himself  in  the  note,  will  not  prevent  a  suit  against  him 
thereon  individually.     Towns  v.  Rice,  Mass.  iii.  470;  122  Mass.  67. 

12.  Destroyed  Note  —  Fraudulent  Loss.  A  party  will  not  be  allowed 
to  recover  on  a  destroyed  note,  except  it  be  established  that  it  was  de- 
stroyed through  ignorance  or  mistake.  McDonald  v.  Jackson,  Iowa,  xiii. 
46;  56  Iowa,  64S. 

1 3.  Draft  —  Non-Payment  —  Penalty.  The  iive  per  cent,  damages 
for  non-payment  provided  by  statute  are  to  be  assessed  on  the  judgment 
rendered  ou  the  bill  of  exchange.  SkeUon  v.  Dustin,  III.  vii.  461 ;  92 
111.  49. 

14.  Interest  —  Days  of  drace —  Option  to  Pay.  A  negotiable  instru- 
ment bearing  interest  may  be  paid  before  the  days  of  grace  expire. 
Wyckofv.  Anthony,  N.  Y.  xi.  102  ;  9  Daly,  417. 

15.  Joint  and  Several  Note.  A  promissory  note  in  the  form,  "I 
promise  to  pay,"  etc.,  and  signed  bv  two  or  more  persons,  is  joint  and 
several.     Dill'v.  White,  Wis.  xii.  128. 

1 6.  Lost  Note  —  Execution.  The  common  law  rule,  that  it  is  essential 
to  a  recovery  upon  a  lost  note  to  prove  its  execution  and  delivery  still 
subsists  in  Texas.     Brown  v.  Dunn,  Tex.  xv.  285. 

17.  Maturity  —  Demand  Note  —  Statute  —  Intention.  A  statute  which 
provides  that  all  demand  notes  shall  become  due  four  mouths  after  date 
will  not  be  applied  to  such  a  note  which  is  given  for  a  loan  made  for  a 
term  of  years.     Seymour  v.  Itis.  Co.  Conn.  v.  493. 

18.  Ibid. —  Condition  —  Default.  A  stipulation  in  a  promissory  note, 
bearing  interest  payable  annually,  that  upon  a  failure  to  pay  interest  an- 
nually the  note  shall  be  due,  is  a  provision  for  the  benefit  of  the  payee, 
which  he  may  waive,  and  cannot  be  taken  advantage  of  by  the  maker  of 
the  note.     Watt  v.  Marsh,  Tenn.  v.  82 ;  9  Tenrf.  488. 

1 9.  Ibid.  —  Demand  Note  —  7\me  Note.  A  note  of  the  following 
tenor,  ■'  On  demand  after  date  we  promise,"  etc.,  is  an  ordinary  demand 
note,  payable  immediately  on  demand,  and  is  not  a  note  "  payable  on 
time,"  within  the  meaning  of  Stat.  1874,  c.  404.  Hitckings  v.  ildmands, 
Mass.  xiv.  311 ;  132  Mass.  338. 

20.  Ibid.  —  Holiday —  Note  falling  due  on  Sunday.  By  Rev.  p.  481, 
§  1,  a  note  falling  due  on  May  30th,  that  day  l)eing  a  Sunday,  does  not 
become  due  until  the  Tuesday  following.  Haggerty  v.  Engle,  N.  J.  xiii. 
84;  14  Vroom.  299. 

21.  Ibid.  —  Interest  payable  from  Later  Day  —  Memorandum.  A  note 
dated  December  5,  1870,  bearing  interest  from  April  1,  1871,  and  hav- 
ing upon  it  a  memorandum  that  the  maker  should  not  be  compelled  to 
pay  before  April  I,  1881,  will  not  mature  before  the  latter  date.  Sav- 
ings Institution  v.  Reed,  Mass.  vi.  622. 

22.  Ibid.  —  Payment  on  Resumption  —  Election  to  t<tke  Currency. 
Where  a  note  was  made  payable  on  a  day  certain  in  specie,  but  with  a 
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clause  in  it  that  the  promise,  to  pay  was  on  the  condition  that  the  hanks 
of  Tennessee  had  resumed  specie  payments  on  the  day  fixed,  and  if  they 
had  not,  then  it  should  be  payable  whenever  they  did  resume,  the  payee 
could  waive  payment  in  specie  and  recover  currency  without  waiting  for 
said  banks  to  resume.      fValter$  v.  AfcBee,  Tenn.  vi.  570 ;  1  Lea,  364. 

23.  Novation  —  Exchange  of  Note*.  The  exchange  of  notes  originally 
given  for  the  price  of  the  thing  sold  for  another  note,  in  which  the  same 
consideration  is  recited,  is  not  a  novation  of  the  debt.  Bergeron  v.  Patin, 
La.  xiv.  624. 

24.  Note  given  to  City  Official — Refutal  bg  dig.  Where  a  protnis- 
iiory  note  to  secure  an  hidebtedness  to  a  city  is  given  by  the  debtor  to 
the  treasurer  of  the  city,  and  the  city  declines  to  receive  it,  by  reason  of 
such  refusal  it  fails  of  inception  as  a  valid  contract.  Croweil  v.  Othorne, 
N,  J.  liii.  180;  14  Vroom,  335. 

25.  Partnership  Note  payable  to  Partner.  A  note  made  by  a  firm  and 
payable  to  one  of  its  members  is  valid  in  the  hands  of  an  indorsee.  Hap- 
good  V.  Walton,  Maine,  ii.  616;  6o  Maine,  570. 

26.  Note  payable  in  Pounds  Sterling.  A  promissory  note  payable  in 
pounds  sterling  or  English  sovereigns  is  payable  in  money  and  not  in  a 
commodity.    Xing  v.  Hamilton,  U.  S.  C.  C.  xiv.  139;  8  Saw.  167. 

27.  Pm/ment  —  By  Bank  Clerk  for  Neglect  to  Protest.  A  payment  to 
an  indorser  by  a  bank  clerk,  under  the  supposition  that  he  had  not  pro- 
tested the  note  in  due  time,  will  not  operate  as  payment  of  the  note ;  he 
may  recover  from  the  maker.  Forgarty  v.  Wilson,  Minn.  zv.  599 ;  30 
Minn.  285. 

28.  lUd.  —  Vendor  of  Property  Paying  Judgment  against  Him  as  In- 
dorser. A  vendor  who  has  taken  notes  for  the  purchase-money  may 
pay  the  judgment  recovered  against  him  as  indorser.  and  convey  title  to 
them  by  transfer;  the  notes  are  not  paid  by  him.  Howell  v.  MeCracken, 
N.  C.  xvi.  56. 

29.  For  Purchase- Money  —  Property  held  as  Security.  A  promissory 
note  taken  in  part  payment  of  the  purchase-money  of  property  sold  is 
fully  the  property  of  the  vendor,  though  he  retains  the  title  and  posses- 
sion of  the  property  as  security  for  the  unpaid  purchase-money.  Booker 
V.  Booker,  Ohio,  iii.  55. 

80.  Ibid.  —  Recovery.  A  recovery  cannot  be  had  for  the  purchase- 
money  of  negotiable  securities  upon  the  ground  that  they  had  been  de- 
clared void,  where  there  has  been  no  guaranty  of  validity,  and  no  fraud 
or  misrepresentation.  Orleans  v.  Pratt,  S.  C.  U.  S.  vii.  737 ;  99  U.  S. 
679. 

31.  Relation  between  Parties  —  Parol  Evidence.  Parol  evidence  is 
admissible  to  show  the  true  relations  of  the  parties  to  negotiable  paper, 
as  between  themselves,  where,  in  the  absence  of  such  proof,  the  law 
would  infer  a  different  relation.  Graves  t.  Johnson,  Conn.  xiii.  44 ;  48 
Conn.  160. 

32.  Rescission  —  Void  Negotiable  Instruments  BoughL  The  purchaser 
of  void  county  warrants  can  rescind  and  sue  for  the  price  paid.  WaJsh  v. 
Rogers,  Neb.  xvii.  501. 

33.  Security  Diverted —  Liability  of  Maker.  Though  the  holder  of  a 
mortgage  given  to  secure  a  note  has  used  it  for  his  own  purposes,  the 
purchaser  from  him  of  the  note  can  recover  from  the  maker.  IBel  v. 
Reay,  Gal.  i.  451. 

84.  Set-Off" — Maker  and  Payee.  A  negotiable  note  indorsed  before 
maturity  is  not  subject  in  tha  hands  of  the  indorsee  to  a  set-oS,  in  favor 
of  the  maker,  of  a  debt  due  by  the  payee  at  the  time  of  making  the  note. 
TredweU  v.  Mount,  N.  C.  xiv  27  ;  86  N.  C  83. 

35.  Surety — Joint  Promisor —  Original  Promisor.  A  person  who 
signs  a  note  as  surety  is  to  be  regarded  as  a  joint  promisor ;  if  he  signs 
46 
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his  name  on  the  bade  of  the  note  he  is  an  original  promisor.  Bie»  r. 
Cook,  Maine,  xi.  636 ;  71  Maine,  659. 
11.  Negotitbil-  86,  Word*  of  Negotiability.  Tiiough  the  words  "  bearer"  or  «' order" 
are  more  commonly  used  to  denote  negotiability,  they  are  not  essential ; 
any  other  words,  evincing  snch  an  int4-iit,  are  equally  efficient.  Porter  y. 
JoMetville,  U.  8.  C.  C.  x.  552. 

87.  Ibid  —  Delivery  only.  A  note  not  containing  words  of  negotiabil- 
ity, and  not  indorsed  or  assigned  by  the  payee,  will  not  show  title  in 
the  holder  by  delivery,  .lohtuon  v.  Dalton  City  Co.  Ga.  iii.  605  %  57  Ga. 
S98. 

88.  Word»  Dettroying  Neyotiability.  The  indorsement,  "  thte  note  is 
not  transferable,"  made  at  the  time  of  the  execution  of  a  note,  renders 
it  non-negotiable.     Freedmait  r.  Wagiur,  Tex.  vii.  797. 

39.  Amount  uncertain.  Where,  by  reason  of  provisions  appearing  on 
the  face  of  a  promissory  note,  the  amount  to  be  paid  is  rendered  uncer- 
tain, the  note  is  not  negotiable.  Smith  v.  AfarUmd,  Iowa,  xv.  172 ;  69 
Iowa,  645. 

40.  Atsiynment  of  Portion  of  Note.  Such  an  assignment  operates  to 
destroy  the  negotiability  of  a  note.     Golman  v.  Blum,  Tex.  xvi.  380. 

41.  Bill  of  Exchang«  —  Sufficient  Form.  An  order  drawn  thns: 
«  A.  B.  Please  pay  C.  D.  $189.  and  charge  same  to  me.  F.  G."  — is  a 
bill  of  exchange.     Jarvis  v.  Wilson,  Conn.  viii.  264 ;  46  Conn.  90. 

42.  Bonds.  A  hon&fide  purchaser  for  value  of  coupon  bonds  takes 
title  as  to  commercial  paper.  R.  R.  Co.  v.  Sprague,  S.  C.  U.  S.  xii 
129 ;  103  U.  S.  756.     Greenwell  v.  Hayden,  Ky.  ix.  681 ;  78  Ky.  332. 

43.  Ibid.  —  M€ti/ured  Coupon*  attached.  That  due  and  unpaid  coupons 
have  not  been  cut  from  a  negotiable  bond  is  not  a  fact  tending  to  show 
that  the  title  of  tbe  possessor  of  the  bonds  is  defective,  and  a  boncl  fide 
purchaser  for  value  will  take  title.  R.  R.  Co.  v.  Sprague,  S.  C.  U.  S- 
xii.  129 ;  103  U.  S.  756.  Per  contra,  Hinckley  v.  Bank,  Mass.  xii.  336 ; 
131  Mass.  147. 

44.  Ihid.  —  Municipal  Bondi.  Municipal  bonds  in  tbe  bands  of  a 
bond  fide  holder,  without  notice,  are  public  securities,  and  are  plaoed  on 
the  footing  of  bills  of  exchange.  Mount  Vernon  v.  Horey,  Ind.  iii.  22; 
52  Ind.  563. 

45.  Pay  Attorney »  Fee.  A  stipulation  for  the  payment  o<  an  attor- 
ney's fee  if  suit  is  brought  will  not  destroy  tbe  negotiable  character  of 
the  note.  Beard  v.  Bank.  Neb.  vi.  690.  Bcmky.  £Uit,  U.  S.  C.  C.  ix. 
432.  ffoKcntiein  v.  Bamet,  U.  S.  C.  C.  viii.  S26.  Per  contra,  Jones  v. 
Radatz,  Minn.  x.  737.  See  Morgan  v.  Edwards,  Wis.  xiii.  256;  68 
Wis.  599.     Fertilizing  and  Mcmuf.  Co.  v.  Newman,  Md.  xvii.  113. 

46.  Condition.  Unless  a  promissory  note  is  given  to  be  paid  abro- 
lutely,  without  any  condition  whatever,  it  is  not  a  n^otiable  instrument. 
CosieUov.  CrmoeH,  Adm'r,  Maes.  viii.  628;  127  Mass.  293.  Cushing 
v.  Field,  Maine,  x.  334.  Bank  ▼.  Green,  Md.  xiii.  625 ;  67  Md.  602. 
Grimson  v.  Russell,  Neb.  xvi,  728. 

47.  Contract  of  Sale,  A  promissory  note  for  a  reaper,  the  sale  to  be 
absolute  on  the  payment  of  the  note,  is  not  negotiable.  Bamk  v.  Arm- 
stronq,  Minn.  vii.  657  ;  25  Minn.  580.  KiUam  v.  Schoeps,  Kan.  xiL  723 ; 
26  Kan  310.     Per  contra.  Heard  y.  Bank,  Neb.  vi.  690. 

48.  Coupons  —  Jnteresl.  A  right  of  action  upon  a  bond  with  interest 
coupons  necessarily  carries  with  it  the  right  of  recovery  upon  the  ooo- 
pons,  including  that  for  interest  upon  non-payment  of  the  ooopoos  at 
maturity.     Rich  v.  Seneca  Falls,  U.  S.  C.  C.  xii.  677  ;  19  Blatoh.  558. 

49.  Ibid.  —  Overdue  Coupons.  Overdue  coupons  of  municipal  bonds 
which  have  not  matured  are  negotiable  by  the  law  merehant.  Thomp- 
son V.  Perrine,  S.  C.  U.  S.  xv.  289 ;  106  U.  S.  689.  Per  contra.  Stem 
V.  Bank,  La.  xv.  624. 
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50.  Foreign  Scrip  —  Imtatmejith  Scrip  of  a  foreign  government, 
issued  by  its  agents  id  England,  and  entitling  the  bearer  to  receive  a  bon4 
of  such  goTernment  on  payment  of  all  instalments  due,  is  a  negotiable 
instrument,  and  becomes,  by  mere  delivery,  the  property  of  a  bond  Jid$ 
purchaser  or  pledgee  for  value.     Goodwin  v.  Robartt,  H.  of  L.  ii.  678. 

51.  Gwtranty  —  Indorsement.  A  guaranty  is  not  negotiable,  nor  does 
it  become  so  by  being  indorsed  upon  negotiable  paper,  the  payment  of 
which  it  is  designed  to  secure.  Haydeny.  Weldon,  N.J.  xii,  305;  14 
Vroom,  128.  Per  contra.  Green  v.  Burrows,  Mich.  xii.  788  ;  47  Mich. 
70. 

52.  Indejtnite  Extmsicm.  A  promissory  note  payable  in  three  months 
with  a  clause  providing  for  an  irdelinite  extension  of  time  is  not  a  nego- 
tiable instrument.     Smith  v.  BUtrcom,  Mich.  xi.  400. 

53.  Ibid.  —  Interest—  Instalments  unpaid.  That  instalments  of  inter* 
est  are  overdue  on  commercial  paper,  when  purchased  for  value  in  good 
faith  will  not  affect  the  holder's  title.  Kelltf  v.  Whitney,  Wis.  vii.  12$; 
45  Wis.  110. 

54.  Ibid,  —  Uncertain  Rate,  A  promissory  note  for  a  certain  amount, 
payable  to  A.  or  hearer,  "  with  interest  the  same  as  savings  banks  pay," 
is  not  a  negotiable  instrument.  WhitweU  v.  Winshw,  Mass.  xv.  692  ; 
134  Mass.  343. 

55.  Lien  on  Real  Estate.  A  negotiable  promissory  note  is  not  ren- 
dered non-negotiable  by  a  statement  on  its  face  that  it  was  given  in  part 
payment  for,  und  is  secured  by,  a  lien  on  real  estate.  Duncan  v.  Grvf- 
wold's  Ex'x,  Ky.  v.  42 ;  13  Bush,  378. 

56.  Mere  Suspicion.  Mere  suspicion  of  infirmity  in  the  title  to  nego- 
tiable paper  or  kiiowle<lge  of  facts  that  would  excite  suspicion  in  the 
mind  of  a  prudent  man,  if  there  is  no  bad  faith,  will  not  affect  the  rights 
of  a  purchaser.     Kelly  v.   Whitney,  Wis.  vii.  126;  45  Wis.  110. 

57.  Note  in  Accord  and  Satisfaction.  A  note  given  in  settlement  of  a 
dbputed  claim  cannot  be  attacked  on  the  equities.  Jennison  v.  Stone, 
Mich.  i.  251  ;  33  Mich.  99. 

58.  Payment  in  Currency.  Ao  instrument  which  promises  payment 
to  order  of  a  certain  number  of  dollars  in  currency  is  negotiable.  Klau- 
ber  V.  Biggerstaff,  AVis.  ix.  292  ;  47  Wis.  551.  Laird  v.  Slate,  Md.  xvii. 
465. 

59.  PayaHe  "  on  Demand  or  in  Tlirte  Tears  "  —  Indorsee's  Suit.  An 
instrument  which  promises  to  pay  "  on  demand,  or  in  three  years  from 
this  date,"  is  not  a  negotiable  promissory  note  upon  which  an  indorsee 
can  sue  the  maker  upon  a  demand  made  by  him  within  the  three  years. 
Mahoney  v.  Fitzpatrick,  Mass.  xiv.  625;  133  Mass.  151. 

60.  Adding  Seal.  The  addition  of  a  seal  to  the  signature  of  the  maker 
of  a  promissory  note  destrovs  the  ues^otiability  of  the  note,  Rawson  v. 
Davidson,  Mich.  xv.  338 ;  49  Mich.  607. 

61.  Ibid. —  0/  Corporation.  The  affixing  of  a  seal  to  a  negotiable 
note  given  by  a  public  corporation  does  not  affect  its  negotiability.  Auer- 
bach  V.  Le  &teur  Mill  Co.  Minn.  xiii.  50. 

62.  School  District  Order.  A  school  district  order  is  not  a  n^oiiable 
instrument.  Bank  v.  School  District,  Penn.  il  148  ;  81  Penn.  St.  307. 
Martindale  v.  Harris,  Ohio,  iL  243 ;  26  Ohio  St.  379. 

63.  Secured  by  Mortgage.  A  negotiable  promissory  note  does  not  lose 
its  character  by  being  secured  by  a  mortgage.  Blumentkal  v.  Jassoy, 
Minn.  xiv.  52;  29  Minn.  177. 

64.  Ibid.  —  Memorandum.  A  note  payable  five  years  after  date,  with 
a  memorandum  upon  it  that  it  is  secured  by  mortgage  on  real  estate,  is 
not  commercial  paper.     Strong  v.  Jackson,  Mass.  iv.  385  ;  123  Mass.  60. 

65.  Ibid.  —  Mortgagee  to  fix  Time  of  Payment.  A  promissory  note 
secured  by  a  mortgage  payable,  principal  and  interest,  at  the  election  of 


Digitized  byLjOOQlC 


708  NEGOTIABLE  INSTRUMENTS. 

tbe  mortgagee,  wbo  is  the  holder,  is  not  a  negotiable  instrament.     SheUx 
T.  Silva,  Mass.  i.  274;  119  Mass.  137. 

66.«  Ibid.  —  Bill  of  Lading.  A  bill  of  lading,  thoagh  made  assignable 
by  statute,  has  not  the  full  character  of  negotiable  paper,  and  one  wbo 
has  stolen  it  cannot  convey  title ;  it  is  without  value.  Shato  v.  Banl; 
S.  C.  U.  S.  X.  129.     Tinm  v.  Howard,  Ga.  iii.  435  ;  57  Ga.  410. 

67.  Town  Obligaiions  not  under  Seal.  Instruments  not  under  seal, 
called  "  Town  of  Rochester  Bonds,"  declaring  that  tbe  town  had  caused 
these  presents  to  be  signed  by  the  chairman  of  the  board  of  supervisors, 
and  countersigned  by  the  town  derk,  the  obligation  stated  being  that 
the  town  is  justly  indebted  and  promises  to  pay  A.  B.  the  sum  of  $500. 
with  interest  as  set  forth  in  the  coupons,  are  negotiable  promissory  notes. 
Burleigh  v.  Rochetter,  U.  S.  C.  C.  xi.  458. 

68.  Town  Warrant*  —  Conditions  Precedent.  Town  warrants  in  pay- 
ment of  work  under  a  special  commission,  to  be  issued  only  after  inspec- 
tion and  approval  of  the  work,  are  not  negotiable  instruments.  East 
Union  Toumtkip  v.  Ryan,  Penn.  vi.  181  ;  86  I'enn.  St.  459. 

69.  Taxes  and  Like  Charges  to  be  paid.  A  note  payable  to  A.  or  his 
order,  or  to  bearer,  which  contains  an  agreement  to  pa}'  "  all  tuxes  and 
charges  in  the  nature  thereof  "  levied  upon  the  note  or  on  the  mortgage 
securing  it,  or  on  the  principal  and  interest  secured,  does  not  possess  the 
character  of  negotiable  paper.    Farquhar  v.  Ins.  Co.  U.  S.  C.  C.  vi.  676. 

70.  "  Without  Recourse" — "Secured  by  Mortgage."  Indorsement 
"  without  recourse  "  is  not  sufficient  to  put  a  party  on  inquiry,  nor  will  the 
words  "  secured  by  mortgage  "  on  real  estate,  have  such  effect.  KeUy  v. 
Whitney,  Wis.  vii.  126;  45  Wis.  110. 

III.  Validity.  71.  For  Adulterated  Fertilizer.  A  note  given  for  an  adulterated  fertil- 
izer is  void  even  in  the  hands  of  a  bona  Jide  purchaser.  Johnston  v.  Me- 
Connell,  Ga.  x.  893  ;  65  Ga.  129. 

72.  CHuiracler  ofPapei —  Discount  —  Director.  The  mere  fact  that 
the  person  who  recommends  the  discount  of  a  negotiable  not.e  by  a  bank 
is  a  director  of  the  bank  is  not  sufficient  to  charge  the  bank  with  knowl- 
edge of  the  character  of  the  paper.  Shaw  v.  Clark,  Mich.  xiv.  751 ;  49 
Mich.  384. 

78.  Duress.  Dui-ess  cannot  be  set  up  in  defence  of  a  negotiable  note 
bought  in  good  faith  before  maturity.  Bank  v.  Butler,  Micb.  xiv.  1 1 6. 
BeaU  V.  Neddo,  U.  S.  C.  C.  ix.  397. 

74.  Foreign  Note.  The  validity  of  a  note  made  in  Nebraska  and  pay- 
able in  New  York  is  to  be  determined  by  tbe  laws  of  Nebraska.  Joslin 
v.  MiUer,  Neb.  xv.  655  ;   14  Neb.  91. 

75.  Forged  Note  —  Acknowledgment  of  Signature.  Although  the 
signature  was  forged,  yet,  if  knowing  all  the  circumstances  as  to  that 
signature,  and  intending  to  be  bound  by  it.  the  pretended  maker  acknowl- 
edged the  signature  and  thus  assumed  the  note  as  his  own,  it  would  bind 
him  just  as  if  it  had  been  originally  signed  by  his  authority,  even  if  it 
did  not  amount  to  an  estoppel  in  pais.  Wellington  v.  Jackson,  Mass.  iii. 
241  ;  121  Mass.  157. 

76.  Fraud —  Note  made  by  Agent  to  Himself.  That  a  promissory  note, 
signed  by  an  agent  with  his  principal's  name,  is  drawn  payable  to  the 
agent's  order,  and  is  sold  by  him,  do  not  constitute  sufficient  grounds  for 
imputing  bad  faith  to  the  purchaser  in  a  case  where  the  agent  converted 
the  proceeds  of  sale  to  his  own  use,  and  intended  so  to  do.  Read  v.  Ab- 
bott, N.  J.  xvii.  372. 

77.  Ibid. —  False  Representations  of  Coobligor.  One  who  signs  a 
note  or  bond  cannot  avoid  his  liability  l>y  showing  that  he  was  induced  to 
sign  the  same  by  the  fraud  of  his  coobligor,  in  which  the  obligee  did  not 
participate.      Vass  v.  Riddick,  N.  C.  xvii.  502. 

78.  S>id.  —  False  Representations  of  Payee  —  For  Injury  Magnified. 
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Where  a  note  was  given  by  a  mother  for  an  injury  to  the  plaintifi  by  her 
son,  and  one  of  the  defences  was  that  the  plaintiff  falsely  and  fraudulently 
exaggerated  the  extent  of  the  injuries  received,  aud  the  presiding  justice 
instructed  the  jury  "  that  the  mere  magnifyiog  of  the  injuries  would  not 
of  itself  defeat  the  note;  but  if  the  defendant  falsely,  fraudulently,  delib- 
erately misrepresented  as  to  the  extent  of  his  injury,  and  as  to  the  mag- 
nitude of  his  claim,  it  would  discharge  tlie  defendaut,"  the  instruction 
correctly  stated  the  law.  Thompton  v.  Hind*,  Maine,  t.  14;  67  Maine, 
177. 

79.  Ibid.  —  Negligence.  Where  the  maker  or  indorser  of  a  negotia- 
ble note  signs  it  negligently  he  is  hound  for  it  in  the  hands  of  a  par- 
chaser  for  value,  without  notice.  Bank  v.  Lucas,  Ohio,  ii.  197.  FuAer 
V.  Van  Behren,  Ind.  x.  43 ;  70  Ind.  19.  Bank  v.  Steffe$,  Minn.  z.  434. 
Rowland  v.  Fowler,  Conn.  zi.  292  ;  47  Conn.  347.  Ba^k  v.  HiaU,  Cal. 
xii.  202.  Scojield  v.  Ford,  Iowa,  xiL  207.  Ruddle  v.  Dillman,  Ind.  xii. 
490  ;  74  Ind.  510.     Mackeg  v.  Peterson,  Minn.  xiv.  313  ;  29  Minn.  298. 

80.  Ibid. — Potte*sion  —  Presumption.  Possession  of  a  note  imports 
value  paid,  and  until  the  defendant  shows  fraud  in  its  procurement  or 
circulation,  the  plaintiff  need  not  prove  bis  payment  for  it.  GatwiUig  v. 
Stumet,  Wis.  ix.  62.    Darrow  v.  Blake,  Iowa,  xiv.  461. 

81.  Ibid.  —  Purchaser  Jbr  Value — Notice  of  Infirmilg.  A  holder, 
before  maturity,  for  value,  of  a  promissory  note  can  recover  upon  it, 
although  he  knew  it  was  obtained  by  fraud,  if  taken  in  the  usual  course 
of  business,  in  good  faith,  and  for  value.  Rileg  v.  Schawacker,  Ind. 
i.  387 ;  50  Ind.  592.  DiUingham  v.  Bood,  Maine,  iiL  598 ;  68  Mune, 
140. 

82.  Bnd.  —  Purchaser  for  Part  Value.  A  note  procured  by  fraud, 
without  the  negligence  of  the  maker,  is  not  good  in  the  hands  of  a  pur- 
chaser from  the  fraudulent  vendee  where  be  has  not  paid  full  value. 
MUard  v.  Barton,  R.  I.  zv.  123  ;  13  R.  I.  601. 

83.  Ibid.  —  Fraudulent  Reading.  If  one,  unable  to  read,  is  fraud- 
ulently induced  to  execute  a  note  by  misreading  to  him  the  day  of  pay- 
ment therein,  the  note  is  void.  Nielson  v.  Schuckman,  Wis.  xiiL  224 ; 
55  Wis.  638. 

84.  Rid.  —  Premium  Note.  Fraad  is  a  defence  to  a  premium  note  in 
the  insurer's  hands,  when  the  maker  relied,  as  persons  of  ordinary  pru- 
dence may  rely,  upon  the  reading  of  it  by  the  agent  of  the  insurer. 
Hopkins  v.  Ins.  Co.  Iowa,  xiii.  142;  57  Iowa,  203. 

85.  Imbecile  Maker  —  Notice.  A  note  taken  in  good  faith  and  in  a 
transaction  not  calculated  to  place  the  taker  upon  inquiry  may  be  recov- 
ered upon,  although  the  maker  is  an  imbecile,  and  iucompetent  to  do 
business.     Shoultert  v.  Allen,  Mich.  zvii.  339. 

86.  Indorser — Accommodation  Note  raised  in  Amount.  An  indorser 
is  not  liable  on  a  note  raised  in  amount  after  delivery  by  him.     Bank  v. 

Winchester,  Conn.  uL  597 ;  43  Conn.  891. 

87.  PubUo  Policy  —  Bastardy  —  Note  of  Father  of  Delinquent.  A 
promissory  note  of  the  father  of  one  to  whom  is  imputed  the  paternity  of 
an  unborn  bastard  child  to  the  mother,  for  the  child's  support,  is  without 
a  valid  consideration.     Potter  v.  Marine,  Ind.  i.  125. 

88.  Ibid.  —  To  suppress  Criminal  Prosecution.  A  note  given  to  aid 
in  the  suppression  of  a  criminal  prosecution  is  void.  Morrill  v.  Goode- 
now,  Maine,  i.  279  ;  65  Maine,  178. 

89.  Ibid.  —  Privilege  to  cut  Public  Timber  in  Violation  of  Statute. 
A  note  given  for  tlie  privilege  of  cutting  timl>er  on  public  land  of  the 
United  States,  in  violation  of  an  act  of  Congress,  is  void,  as  against  pub- 
lic poli^.     Swanger  v.  Mayberry,  Cal.  ziiL  9 ;  59  Cal.  91. 

90.  Ibid.  —  Forbearing  to  prosecute  for  Seduction.  A  promissory 
note,  the  sole  consideration  for  which  is  a  promise  to  forbear  suit  against 
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tb«  maker  for  the  8edu(itlot)  of  a  woman,  is  nudum  pactum.     Cltne  v. 
DempUton,  Ky.  x.  560 ;  78  Ky.  650. 

91.  llrid.  —  For  GamhKtig  Deit.  A.  note  for  a  gambling  debt  is  void. 
Evant  r.  Cook,  Neb.  il.  114;  11  Neb.  194. 

92.  IM.  —  Violation  of  Internal  Revemte  Laws.  A  promissiory  note 
given  for  the  purchase  of  whiskey  when  the  seller  has  not  complied  with 
the  internal  revenue  laws  is  a  valid  instrument,  and  most  be  paid. 
B(^er  V.  Bank,  Penn.  ix.  589 ;  92  Penn.  St.  898. 

93.  Rid.  —  "  Option  "  Transactions  —  SteUute.  Dealing  in  «  options  " 
is  neither  "gaming"  nor  "betting"  within  the  meaning  of  Comp.  LL. 
§  1996,  and  therefore  a  negotiable  note  given  in  such  transactions  is  not 
Within  the  sutute.  Shaoi  v.  Olark,  Mich.  xiv.  751 ;  49  Mich.  384.  Cun- 
ningham V.  Bank,  Oa.  xvii.  40. 

94.  3id.  —  WithdratBol  of  Candidate.  A  promissory  note  given  by 
third  parties,  in  consideration  that  a  candidate  for  a  public  office  shall 
withdraw  in  favor  of  another,  is  illegal.  Bam  v.  Smith,  Penn.  vL  59 ; 
«7  Penn.  St.  63. 

95.  Usury  —  Discount —'Void  BiB  of  Exchange.  Under  the  charter 
of  the  Ohio  Life  Insurance  and  Trust  Company,  tiie  discounting  of  a 
bill  of  exchange  at  a  higher  rate  of  interest  than  was  allowed  by  the 
charter  rendered  such  bill  void  in  the  hands  of  the  company.  KiUreth 
V.  BateSs  Ohio,  xiv.  59. 

IV.  Alteration.  96.  Rtde.  The  alteration  of  a  promissory  note  will  avoid  it  as  to 
those  who  do  not  anthorize  or  assent  to  the  alteration.  Bank  v.  SloweU, 
Mass.  V.  805 ;  128  Mass.  196.  Scojhld  v.  Ford,  Iowa,  xii.  207  ;  56 
Iowa,  370. 

97.  Blank  Accommodation  Note  —  Bon&  Fide  Holder,  A  blank  accom- 
modation note  m.^y  be  filled  in  by  him  for  whose  benefit  it  was  made,  and 
Will  be  binding  in  the  hands  of  a  purchaser  for  Value.  Johnston  Haree*- 
ter  Co.  V.  McLean,  Wis.  xv.  799. 

96.  Of  Amount  —  Figures.  The  figures  in  the  comer  of  a  note  are 
no  part  of  the  note,  and  an  unauthorized  change  in  them  does  not  vitiate 
it.     Ibid. 

99.  lUd.  —  Reduction.  Where  the  payee  in  a  note  changed  it  from 
$217.36  to  9208.12,  and  transferred  it  before  maturity  to  an  innocent 
purchaser,  the  alteration  vitiated  the  note,  and  there  could  be  no  recov- 
ery thereon.     Bctnk  v.  Shaffer,  Neb.  viii.  868. 

100.  Ibid.  —  Mistake —■  Recovery.  Where  an  alteration  is  made  under 
an  honest  mistake  of  right,  and  not  fraudulently  and  witli  a  view  to  obtain 
an  improper  advantage,  a  recovery  may  be  had  upon  the  original  consid- 
etvtion  of  the  note.     Rid. 

101.  Ibid.  —  Assignee's  Rights.  The  assignment  by  the  payee  of  an 
altered  note  transfers  to  the  assignee  all  the  rights  of  the  assignor  to 
the  original  consideration.     Ibid. 

102.  Burden  of  Proof .  Where  there  is  an  apparent  alteration  the 
burden  of  proof  is  upon  the  ))laintiff  to  establish  the  bote.  Dodge  v. 
Batkell,  Maine,  ix.  84;  69  Maine. 

103.  Court  and  Jury.  What  alteration  or  degree  or  kind  of  alteration 
of  a  promissory  note  may  exist  without  being  suspicious  enough  to  de- 
mand explanation  is  a  question  for  the  jury.     Rid. 

104.  Date '— Changing  Tear,  Changing  the  date  of  a  note  without 
consent,  from  April  1,  1872,  to  April  1,  1878,  is  a  material  alteration. 
Rogers  v.  Vosburgh,  N.  Y.  xiii.  252. 

105.  Rid.  —  Of  Check  to  Later  Day.  A  fraudulent  alteration  of  the 
date  of  a  check  by  which  payment  is  deferred  avoids  the  check.  Vance 
V.  Lowther,  ii.  146;  1  Exch.  Div.  176. 

106.  Ibid. —  Correction.  When  the  maker  of  a  note  inserts  acciden- 
tally in  its  date  an  erroneous  year,  the  alteration  afterwards,  without  his 
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odDsent,  so  H  to  make  the  date  correspond  to  the  year  in  which  the  note 
was  really  given,  is  not  a  material  alteration.  Hammer$chlag  v.  Bank, 
Tenn.  xvi.  122. 

107.  Indonement.  If  there  be  anything  in  the  indorsement  indicatiTe 
of  alteration,  the  onus  is  on  the  holder  of  the  paper  to  explain  the  appar> 
ent  alteration.     Smith  t.  Ferry,  Mo.  viii.  19  ;  69  Mo.  142. 

108.  Ibid.  —  Adding  iTtterett  Claute.  The  addition  of  an  interest 
olaose  to  a  promissory  note  without  the  consent  of  the  indorser  relenses 
the  latter  eren  as  against  a  bonti  Jide  holder  for  value.  Blakey  t.  John- 
son, Ky.  iv.  118;  13  Bush,  197.  Jiradletf  v.  Mann,  Mich.  t.  622;  37 
Mich.  1. 

109.  Ibid.  — Principal  adding  "  Inttrett  Payable  AnnuaUy  "  —  SurOy. 
The  addition,  without  consent,  by  the  principal  of  the  words  "  interest 
payable  annually,"  will  avoid  the  note,  as  to  the  surety.  Marsh  v.  Grif- 
jSx,  Iowa,  i.  448 ;  42  Iowa,  403. 

110.  Memorandum  or  Contract  severed  from  Note.  Where  there  is  a 
memorandum  or  contract  written  apoii  the  same  paper  qualifying  the 
terms  of  a  negotiable  promissory  note,  and  such  memonuidum  or  contract 
is  severed,  the  note  is  thereby  materially  altered.  Scofield  v.  Ford,  Iowa, 
Jtil.  207  ;  66  Iowa,  370. 

111.  Memorandum  Indorsed  before  Delivery.  A  memorandum  upon 
the  back  of  a  note  made  by  agreement  of  the  parties  l»efore  delivery  will 
bind  titem  as  if  it  were  written  ou  its  face  and  above  the  signature  of  the 
maker.     Grimison  v.  Russell,  Neb.  xvi.  723. 

112.  Negligence  —  AUeralion  readily  made.  A  maker  of  negotiable 
paper  will  be  liaUe  on  an  altered  note  to  a  bond  fide  holder,  who  takes  it 
in  the  usnal  coarse  of  his  business,  before  maturity,  if  he  issues  it  in  such 
a  condition  that  it  may  be  easily  altered  without  detection.  Broien  v. 
Jteed,  Penn.  i.  83 ;  79  Penn.  St.  370. 

118.  Note  Restored.  The  owner  of  a  promissory  note  can  recover  only 
on  the  note  bought  by  him  ;  he  cannot  recover  $500  on  a  note  for  that 
amonnt,  altered  by  tiie  aid  of  chemicals  to  a  higher  amount  and  nego> 
tiated  with  him  the  holder  for  such  higher  amount,  though  by  chemical 
aid  the  altered  amounts  have  been  restored,  the  maker  not  objecting  to 
such  restoration.     Bank  v.  Richmond,  Mass.  ii.  530;  121  Mass.  110. 

114.  Addition  by  Payee  to  his  Name.  An  adding  by  the  payee  to  his 
name  of  the  word  •*  collector,"  without  consent,  is  a  material  alteration. 
Tork  V.  James,  N.  J.  xiii.  341  ;  12  Vroom,  332. 

115.  Ibid.  —  Adding  of  Indorser  as  Payee.  Where  maker  in  good 
faith,  but  without  the  consent  of  the  second  indorser,  inserted  his  name 
also  as  a  payee  the  alterations  released  both  indorsers.  Aldrich  v.  Smith, 
Mioh.  vi.  586 ;  37  Mich.  468. 

116.  Payment  in  Ignorance  of  Alteration  —  Recovery.  Where  a  party 
to  a  promissory  note,  materially  altered,  pays  it  unwittingly,  he  may  re- 
cover the  payment  as  made  under  a  mistake  of  fact.  Fraker  r.  Little, 
Kan.  zi.  668 ;  24  Kan.  598. 

117.  Place  of  Payment  Changed — Indorser.  Changing  the  place  of 
payment  will  avoid  the  note  as  to  an  indorser.  Tovmsend  v.  Wagon  Co. 
Neb.  X.  814;  10  Neb.  615. 

118.  Plate  of  Payment  Inserted.  Inserting  a  place  of  payment  in  a 
promissory  note  is  a  material  alteration.  (Mariton  v.  Reed,  Iowa,  xvi. 
267. 

119.  Possession  of  Note— No  Knotaledge  of  Alteration,  To  a  defence 
of  alteration  of  a  note,  the  plaintiff  shows  a  complete  right  to  recover 
when  he  proves  that  he  or  his  agent  have  always  had  possession  of  the 
note,  and  that  neither  of  them  has  altered  it.  Brum  v.  Brum,  Mass.  xv. 
88. 

IM.  Adding  Set^t    A  seal  added  to  the  maker's  name  on  a  note,  after 
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its  execution,  without  his  kuowledge  or  conseut,  vitiates  the  contract. 
Vauffhan  v.  Fowler,  S.  C.  xi.  787  ;  14  S.  C.  855. 

121.  Stolen  Bond  altered — Bona  Fide  Bolder.  A  stolen  negotiable 
municipal  bood,  though  its  number  was  altered  by  the  thief,  will  be  good 
in  the  hands  of  a  purchaser  for  value  in  good  faith.  FUizaheth  v.  Force, 
N.  J.  vi.  565  ;  29  N.  J.  Eq.  587. 

122.  Surety.  A  material  alteration  of  a  negotiable  promissory  note 
will  relieve  the  surety,  though  the  alteration  gives  him  more  favorable 
terms.    Im.  Co.  v.  Courtney,  Ind.  vi.  712;  60  lud.  134. 

1 23.  Ibid.  —  Adding  Another  Surely.  The  addition  of  another  surety, 
without  consent,  will  avoid  the  note  as  to  the  surety  as  the  execution  of 
the  note.     Berryman  v.  Manker,  Iowa,  xii.  141 ;  56  Iowa,  150. 

1 24.  Erature  of  "  Security  "  opposite  Signer's  Name.  The  erasure  of 
the  word  "  security  "  opposite  the  name  of  one  who  signed  the  note  as 
surety  is  a  material  alteration,  and  avoids  the  note.  Rogers  v.  Tapp, 
Tex.  xiii.  157. 

V.  Consident-  125.  General  Rule.  The  holder  of  commercial  paper  taken  for  value, 
in  good  faith,  before  maturity,  cannot  be  affected  by  any  want  of  consid- 
eration, or  other  equity,  in  the  maker  or  iudorser.  Hotehldss  v.  Bank, 
S.  C.  U.  S.  2  Am.  L.  T.  R.  304.  Updegrafi  v.  Edvards.  Iowa,  Hi.  662 ; 
44  Iowa,  513.  Swall  v.  Clarke,  Cal.  iii.  118;  51  Cal.  227.  CoUint\. 
Gilbert,  S.  C.  U.  S.  iv.  455.  Cromwell  v.  County  of  Sac,  S.  C.  U.  S.  v. 
419.  Bank  v.  Cheney,  111.  vi,  710 ;  88111.  602.  Irtoin  v.  Bailey,  U.  S. 
C.  C.  viii.  426.  Murphy  v.  Lucas,  Ind.  v.  718 ;  58  Ind.  360.  BofJt  v. 
Mis,  U.  S.  C.  C.  ix.  204.  Greenvell  v.  Haydon,  Ky.  ix.  681 ;  78  Ky. 
332.  Bank  v.  Apperson,  U.  S.  C.  C.  xi.  288.  Weeb  v.  Waters,  xi.  486. 
Bank  v.  Gove,  Cal.  xvi.  263.  TredweUv.  Blunt,  N.  C.  xiv.  27;  86  N. 
C.  33.  Pugh  V.  Grant,  S.  C.  xiv.  661.  Sfiaw  v.  Clark,  Mich.  xiv.  V51 ; 
49  Mich.  884. 

1 26.  Acceptance  —  Drawer  also  Payee.  Where  B.  drew  a  bill  of  ex- 
change to  his  own  order,  and  L.  and  D.  were  the  drawees  and  accepted 
the  bill  unconditionally,  L.  could  not  plead  a  want  of  consideration  for 
his  acceptance.     Law  v.  Brinker,  Colo.  xvi.  380. 

127.  Ibid.  —  Presumption.  The  holder  of  an  accepted  bill  of  exchange 
is  presumed  to  he  a  bond  fide  bolder  for  value.  Harger  v.  Worrall,  N. 
Y.  iv,  155  ;  69  N.  Y.  870, 

128.  Accord  and  Satisfaction.  Drafts  in  settlement  of  a  litigation,  in 
the  absence  of  fraud  or  mistake,  cannot  be  resisted  upon  the  facts  grow- 
ing out  of  the  original  transaction.  Kidder  v.  Horrobin,  N.  Y.  vi.  663 ; 
72  N.  Y.  600. 

129.  Ibid.  —  Presumption.  A  note  in  settlement  of  a  controversy 
does  not  imply  a  consideration.  The  maker  may  show  that  nothing  was 
gained  or  lost  by  the  settlement.     Gunning  v.  Royal,  Miss.  xii.  790. 

130.  Bill  of  Lading  — Title  —  Notice.  The  purchaser  of  a  negotiable 
bill  of  lading  will  be  held  to  have  knowledge  of  the  defect  of  title,  when 
he  has  reason  to  doubt  the  holder's  title,  ^aw  v.  Bank,  S.  C.  U.  S.  x. 
129. 

131.  Bonds  —  Mortgage.  Where  bonds  secured  by  mortgage  have 
been  taken  from  the  mortgagor  without  consideration,  unless  the  mort' 
gage  is  assignable,  the  want  of  consideration  can  be  set  up  as  a  defence 
in  foreclosure  against  any  holder  of  the  bonds.  R.  R.  Co.  v.  Lowenthal, 
111.  viii,  681, 

132.  CIteck  —  Insolvent  Drawer  of  Bill  of  Exchange.  A  check  given 
in  a  sale  of  a  bill  of  exchange  made  by  an  insolvent  drawer  but  of  good 
reputation  is  good  in  the  hands  of  his  banker  who  has  a  claim  against 
him,     Misa  v.  Currie,  H.  of  L.  iii.  119. 

133.  Prevention  of  Performance  of  Condition  by  Peaces.  Where  the 
failure  of  an  indicted  person  to  appear  at  court  is  caused  or  procured  by 
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the  payees  of  a  note  given  to  secare  his  appearance,  no  recovery  can  be 
bad  on  the  instrument.     King  v.  King,  Ind.  z.  243 ;  69  Ind.  467. 

134.  Counsel  Feet.  Counsel  fees  are  a  sufficient  consideration  for  a 
negotiable  promissory  note.     Mouxxt  v.  Brown,  U.  S.  C.  C.  xvii.  359. 

135.  Equities  —  Notice.  Want  of  consideration  may  be  shown  by  a 
defendant  against  a  remote  party  to  negotiable  paper,  if  the  latter  took 
the  paper  with  a  knowledge  that  it  was  open  to  this  defence  against  an 
interme<liate  party.     Bank  v.  Ellis,  U.  S.  C.  C.  ix.  204. 

136.  Ibid. — Discount  at  Bank.  That  a  promissory  note  was  dis- 
counted at  a  bank  does  not,  under  the  statute,  cut  off  the  defence  of  want 
of  consideration  as  to  one  who  took  the  note,  after  its  discount,  with  full 
knowledge  of  the  facte.     Cline  v.  Templeton,  Ky.  x.  560 ;  78  Ky.  550. 

137.  Failure  of  Benefits.  A  failure  of  benefit  is  not  the  same  as  a 
failure  of  consideration  as  between  the  parties  to  negotiable  paper.  Pen- 
niman  v.  Winner,  Md.  x  428 ;  54  Md.  27. 

138.  Forbearance  —  Maturity.  When  the  consideration  of  a  note  is  a 
forbearance,  it  will  be  presumed  that  the  time  given  was  until  the  matu- 
rity of  the  note.     Holzworth  v.  Koch,  Ohio,  i.  331  ;  26  Ohio  St.  33. 

139.  Inadequacy  of  Price.  Inadequacy  of  price  must  be  such  as  to 
impeach  the  good  faith  of  the  purchase.  Booker  v.  Booker,  Ohio,  iii. 
55. 

140.  Indorsement.  An  indorsement  which  purports  to  pass  the  title 
to  a  negotiable  bill  imports  a  consideration.  Hook  v.  Pratt,  N.  Y.  viii. 
792:  78N.  Y.  371. 

141.  liidorser.  An  indorser  may  prove  that  he  became  a  party  to  the 
paper  without  consideration,  as  against  a  bolder  with  notice.  Bank  v. 
Brush,  U.  S.  C.  C.  xi.  595. 

142.  Interest  Unpaid.  When  the  interest  on  a  note  is  past  due  and 
anpaid  the  note  is  dishonored  and  the  purchaser  is  charged  with  the 
equities.     Hart  v.  Sticknei/,  Wis.  iv.  120  ;  41  Wis.  630. 

143.  Joint  Note  —  Division  of  Loan,  That  money  lent  on  a  joint 
note  was  divided,  with  the  lender's  knowledge,  did  not  change  the  char- 
acter of  the  note  so  as  to  make  each  liable  as  principal  for  one  half  and 
surety  only  for  the  remainder.  S/nall  v.  Older,  Iowa,  xiii.  658 ;  58 
Iowa,  326. 

144.  Ownership  —  Possession  of  Indorsee  —  Negotiation  of  Note.  In 
an  action  on  a  promissory  note,  the  presumption  from  ite  production  by 
the  indorsee  is  that  it  was  negotiated  before  maturity.  GatmUig  v. 
&umes,  Wis.  ix.  62  ;  47  Wis.  428. 

145.  Ibid.  —  Presumption  —  Wrongful  Diversion,  Although  posses- 
sion of  a  promissory  note  raises  a  presumption  that  the  holder  paid  value, 
the  presumption  is  destroyed  by  evidence  of  title  in  another  and  its  sub- 
sequent wrongful  indorsement  and  delivery.  Bat^  v.  Barber,  Iowa,  xii. 
722;  56  Iowa,  559.     Cfano  v.  McCarthy,  Ky.  xii.  113;  79  Ky.  409. 

146.  Ibid. —  Stolen  Paper.  If  negotiable  paper  is  lost  or  stolen,  and 
passed  in  the  ordinary  course  of  business,  before  maturity,  into  the  hands 
of  an  innocent  holder  for  value,  the  holder,  though  he  takes  it  from  the 
finder  or  the  thief,  gets  a  title  superior  to  that  of  the  real  owner.  Green- 
well  V.  Haydon,  Ky.  ix.  681 ;  78  Ky.  332. 

147.  Ibid.  —  Possession  —  Burden  of  Proof.  Possession  alone  of  a 
security,  negotiable  by  delivery  before  due,  is  presumptive  evidence  of 
title  thereto ;  but  where  such  security  is  proven  to  have  been  stolen  or 
otherwise  appropriated  in  fraud  of  the  rights  of  the  owner,  then  the  onus 
is  upon  the  possessor  to  show  that  he  took  it  bond  fide  and  for  value ; 
and  upon  his  showing  that,  then  the  owner  must  show  mala  fides — that 
is,  that  the  possessor  has  notice,  actual  or  constructive,  of  the  title  of  the 
true  owner.     Bank  v.  Trristees,  Ga.  viii.  266 ;  62  Ga.  284. 

148.  Ibid. —  Unindorsed  Paper.     The  presumption  of  fact  that  the 
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holder  of  unindorsed  paper  is  the  owner  is  not  available  to  him  in  an  ac- 
tion to  determine  its  ownership.  Rohertton  v.  Dutm,  N.  C.  xvi.  216. 
Tuah  T.  Becker,  Iowa,  vii.  480 ;  40  Iowa,  486.  See  Foreman  y.  Beck- 
with,  Ittd.  xii.  525. 

149.  Parties.  Inquiry  into  the  consideration  of  negotiable  paper  can 
only  be  made  between  privies,  or  immediate  parties  thereto.  Bank  v. 
Mis,  U.  8.  C.  C.  ix.  204.     Kennedy  v.  Goodman,  Neb.  xvii.  841. 

150.  For  Patent  Right  —  Required  Words  omitted.  The  innocent 
holder  of  a  note  given  for  a  patent  nght,  in  which  the  words  requit-cd  by 
the  act  are  not  inserted,  can  collect  it.  Want  of  consideration  cannot 
be  set  up  against  him.  Haskell  v.  Jones,  Penn.  v.  467 ;  86  Penn.  St. 
178.  Sunter  v.  Henninger,  Penn.  x.  674.  See  Pendar  v.  KeUey,  Vt  i. 
868. 

151.  Preemption  Right  —-  Abandonment.  The  abandonment  of  a 
preemption  right  to  land  is  a  snfficient  consideration  to  support  a  promise 
to  pay  a  note  given  to  induce  tlie  abandonment  by  one  who  wishes  to  suc- 
ceed to  the  right.     Byhee  v.  Wadlington,  Tex.  xii.  764. 

152.  Protest  of  First  Note —  Consideration  Failing.  Where  promis- 
sory notes  have  been  given  In  the  purchase  of  the  bonds  of  a  county, 
upon  notice  that  the  county  had  taken  proceedings  to  attack  the  validity 
of  the  bonds,  the  maker  is  not  bound  to  allow  his  first  note  to  go  to  pro- 
test, relying  on  a  defence  of  a  want  of  consideration  therefor,  since  the 
remaining  notes  may  be  transferred  to  parties  against  whom  the  defence 
could  not  be  sustained.  Orleans  v.  Pratt,  S.  C.  U.  S.  vii.  737 ;  99  U.  S. 
679. 

153.  Purchase  from  Indorser — Equities.  A  promissory  note  indorsed 
before  maturity  to  a  bondjtde  holder  is  free  from  equities  in  favor  of  the 
maker.  Updergrafl  v.  Edwards,  Iowa,  iii.  662 ;  44  Iowa.  513.  Swatt 
v.  Clarke,  Cal.  iii."  118;  51  Cal.  227.  Murphy  \.  Lucas,  Ind.  v.  718; 
68  Ind.  360.     Pugh  v.  Grant,  S.  C.  xiv.  661. 

154.  Purchaser  on  Speeulati<m.  The  purchaser  of  a  promissory  note, 
as  a  speculation,  before  maturity,  is  not  liound  by  the  vendor's  release, 
though  he  Is  the  payee,  and  is  not  put  upon  any  inquiry.  Schoen  v. 
Houghton,  Cal.  i.  565 ;  50  Cal.  528. 

155.  Recovery.  A  plaintiff  may  recover  on  a  promissory  note  to  the 
extent  of  the  consideration,  when  he  cannot  recover  the  whole  amount. 
Guild  v.  Belcher,  Mass.  i.  303.  Black  v.  Ridgway,  Mass.  xi.  842  ;  181 
Mass.  80. 

156.  Sale  of  Homestead  Claim  on  PtibKe  Lands —  Improvement.  The 
sale  and  surrender  of  a  homestead  claim  upon  the  public  lands,  together 
with  improvements,  is  a  good  consideration,  the  improvements  being  sub- 
jects of  legitimate  bargain  and  sale.  McWiUiams  v.  Bridges,  "Neb.  n. 
840 ;  7  Neb.  419. 

157.  Several  Defendants — Defence.  Where  the  consideration  of  a 
note  is  open  to  inquiry  at  all,  it  is  as  much  so  in  behalf  of  any  one  of  the 
defendants  as  of  all.     Freeman  v.  Ellison.  Mich.  vii.  899. 

158.  Transfer  for  Collection  by  Suit.  Want  of  consideration  in  one  to 
whom  a  note  has  lieen  transferred  for  collection  by  suit  is  not  a  defence. 
Mc  Williams  v.  Brid.jes,  Neb.  vi.  340 ;  7  Nf  b.  419. 

159.  Widow's  Note — Husband's  Debt —  Community  Property — Bar. 
The  note  of  the  widow,  for  the  debt  of  her  husband,  their  property  being 
in  community,  though  the  debt  wa%  outlawed,  will  be  supported  by  the 
debt  itself.     MuU  v.  Van  Trees,  Cal.  i.  564 ;  56  Cal.  547. 

VI._  Accommo-        160.  In  Blanh.     Ati  accommodation  note  delivered  in  blank  to  the 
dation  Paper,      beneficiary,  and  filled  in  by  him  by  authority,  is  good  In  the  hands  of  a 

purchaser  for  value,  without  notice.     Snyder  v.  Van  Doren,  Wis.  viH. 

446  ;  46  Wis.  602. 

161.  Drawer  and  Acceptor — Go-Suretiet — Implied  CotitrcuA.     Upon 
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*  draft  drawn  and  accepted  for  the  accommodation  of  the  payee,  and  paid 
by  the  acceptor,  the  latter  cannot  ncover  against  the  former.  Bamett  v. 
Totmg,  Ohio,  iii.  52 ;  29  Ohio  St  7, 

162.  In  donettient  —  Dif  count  for  Maker*  —  Payment.  If  the  indorse- 
tnent  was  for  the  aecommodatiou  of  the  matter,  the  holder  discounting  the 
paper  for  the  maker  cannot  recover  against  the  iudoreer.  Callahan  v. 
Bank,  Ky.  x.  807 ;  78  Ky.  604. 

1 63.  Ibid.  —  Diteharge '—  Wit/idrawittg  Levy  agattut  Maker.  The 
holder  of  a  note  who  withdraws  a  sufficient  levy  of  the  maker's  property, 
will  discharge  an  accommodation  indorser.  Priest  v.  fixation,  Mo.  xiv. 
316. 

1 64.  3id.  —  Joint  or  Sueeetsive  LiabiKty.  An  a<!Commodation  Indor- 
ser cannot  set  np,  in  an  action  against  him  by  his  indorsee,  that  there 
Was  an  agreement  betw^^n  them,  at  the  time  of  putting  their  names  to 
the  paper,  that  such  indorsement  should  constitute  a  joint,  and  not  a  suc- 
cessive, liability.    Johnson  r.  Ramsey,  N.  J.  xiii.  277. 

165.  Jbid.  —  Parol  Evidence  to  change  Character  of  Indorsers.  Parol 
evidence  is  not  admissible  to  show  that  indorsers  before  delivery  to  payee 
were  accommodation  indorsers,  or  sureties  only.  Allen  v.  Brown,  Alien 
t.  Suttriek,  Mass.  v.  621  -,  124  Mass.  284.  See  Bank  v.  Penfield,  N.  Y. 
iv.  65 ;  69  N.  Y.  603. 

166.  Ibid.  —  Precedent  Debt.  Ohe  who,  not  Induced  by  fraud,  indorses 
s  negotiuble  promissory  note  owned  by  another  for  his  accommodation, 
without  restriction  as  to  its  use,  k  liable  to  an  indorsee  who  receives 
it  in  good  faith  from  the  owner,  before  due,  as  collateral  security  for  au 
snteoedent  debt  of  such  owner.  Pitts  v.  Foglesong,  Ohio,  xiii.  539  ;  37 
Ohio  St.  676. 

167.  Ibid. — Subsequent  against  Prior  Indorser — Security.  A  sub- 
sequent accommodation  indorser,  who  has  realized  from  the  maker  the 
amount  of  the  note  paid  by  him,  through  the  security  he  held,  which, 
though  illegal  for  defects,  had  been  replaced  by  a  valid  instrument,  can- 
not recover  from  prior  accommodation  indorsers.  Rovland  v.  Smith, 
Conn.  XV.  710 ;  49  Conn.  404. 

168.  Joint  Note  —  Extension,  A  joint  maker,  signing  for  accommoda- 
tion only,  is  released  by  an  extension  granted  without  his  knowledge  or 
acquiescence.     Barron  v.  Cady,  Mich.  viii.  110;  40  Mich.  259. 

1 69.  Ibid.  -^  Verbal  Consent  to  Anticipate  by  Instalments.  A  verbal 
consent  that  the  maturity  of  the  note  shall  be  anticipated  by  payment 
by  instalments,  which  change  is  put  on  the  note  by  one  of  the  makers, 
is  not  binding  on  the  others.     Mitchett  v.  McHenry,  Iowa,  xvii.  894. 

170.  Ibid.  —  Surety.  In  an  action  at  law  against  two  makers  of  ft 
promissory  note,  one  cannot  defend  on  the  ground  that  he  was  an  accom- 
modation maker,  and  that  the  payee  bonnd  himself  by  contract  to  the 
other  maker  to  give  him  time  for  payment ;  the  remedy  is  by  suit  in 
chancery.     Anthony  v.  Friits,  N.  J.  xv.  726. 

171.  Lunatic's  Indorsement  —  Benefit  to  Him.  A  lunatic,  &8  accommo- 
dation indorser,  is  not  liable  to  a  holder  for  value  without  notice,  unless 
he  received  some  benefit  from  the  note.  Wirebach's  Bx'r  v.  Bank,  Penn. 
Xi.  671 ;  97  Penn.  St.  543. 

172.  For  Maker's  Protection  —  /Vtor  Indorsers.  The  contract  of  an 
ftccommodation  indorser  to  protect  the  maker  inures  to  the  benefit  of 
prior  indorsers.     In  re  Wilder,  U.  S.  C.  C.  x.  683. 

173.  Payment-^  Sale.  The  mere  payment  of  an  accommodation  note 
*t  the  bank  which  discounted  it,  by  the  payee,  will  not  transfer  the  title 
of  the  bank  to  a  third  party.  Lancey  v.  Clari,  N.  Y.  i.  862  ;  64  N.  Y. 
209. 

174.  Words  of  Acceptance.    The  words  «'I  take  notice  of  the  above,"  VII.  Aonpt- 
Wtitten  on  an  order  for  the  payment  of  money,  is  not  an  acceptance,  but 
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K  consistent  with  a  refusal  to  accept ;  and  the  payment  of  one  of  a  series 
of  such  bills  does  not  bind  the  payor  as  to  the  others.  Gook  v.  Baldwin^ 
Mass.  i.  681 ;  120  Mass.  317. 

175.  "  All  Money  Dtte."  In  a  draft  the  words  "  all  money  due  or  to 
come  due  to  me  "  are  equivalent  to  "  when  in  debt  to  the  drawer,"  and 
acceptance  of  a  draft  containing  such  words  is  a  promise  to  pay  only 
what  may  be  actually  due  to  the  drawer,  although  another  sum  may  be 
inferentially  stated  in  the  draft.  BryarU  v.  Hagerty,  Penu.  vi.  507 ;  87 
Penn.  St  256. 

176.  Breach  —  Action.  An  autliority  to  draw  a  bill,  and  the  promise 
to  accept  it,  inures  to  the  benefit  of  any  bondjide  holder  of  the  bill  who 
took  it  on  the  faith  of  the  promise,  and  he  may  sue  upon  a  breach  of  the 
promise.     Bartk  v.  Lynde,  Md.  ix.  211 ;  78  Md.  219. 

177.  Conditional  Acceptance.  A  conditional  acceptance  to  avoid  the 
general  liability  must  clearly  set  up  the  conditions  of  the  acceptance. 
Coffman  v.  Campbell,  III.  vi.  168;  87  111.  98. 

178.  Delivery  of  Shipping  Receipl$  on  Acceptance  —  Failure  of  Ac- 
ceptor. Delivery  of  shipping  receipts  to  the  acceptor  will  not  release  the 
drawer  as  against  his  discounter  to  whom  he  sent  the  receipts,  the  ac- 
ceptor failing  before  payment.     Bank  v.  Lembke,  Privy  Council,  ix.  128. 

179.  Brafl  withotU  Consignments  —  Agency.  The  acceptance  of  a  draft 
of  a  purchasing  agent  by  a  principal  will  bind  him,  though  he  has  given 
the  bank  discounting  the  draft  notice  that  he  will  not  pay  such  drafts  un> 
less  the  consignments  are  actually  in  shipment,  even  when  there  has  been 
no  shipment.     BoTik  v.  HaU,  S.  C.  U.  S.  iz.  129. 

180.  Drawer' »  Liahility.  The  liability  of  the  drawer  is  to  be  meas- 
ured by  that  of  the  acceptor,  whose  surety  he  is.  Rouquette  t.  Over- 
man, Q.  B.  i.  156;  10  Q.  B.  525. 

181.  Incomplete  Acceptance.  Unless  an  acceptance  is  complete,  the 
party  sought  to  be  charged  should  be  {)ermitted  to  show  all  that  was  said 
aiid  done  to  determine  whether  he  assented  to  the  request  to  accept. 
Cook  V.  Baldwin,  Mass.  i.  681 ;  120  Mass.  317. 

182.  Letter  Promising  to  Accept  —  Identification  of  Draft — Authority 
to  Draw.  A  letter  written  shortly  before  or  after  a  bill  is  drawn  describ- 
ing the  bill  clearly,  promising  to  accept  it,  binds  as  an  acceptance  as  to 
one  who  has  taken  the  bill  on  the  credit  of  the  letter.  But  a  simple  au- 
thority to  draw  for  a  sum  of  money  will  not  operate  as  an  acceptance. 
Bank  v.  Lynde,  Md.  ix.  211.     See  Bank  v.  Bensley.  U.  S.  C.  C.  x.  66. 

183.  Negligence  —  Acceptance  by  Designated  Officer  Persopcdly. 
Where  the  acceptance  of  a  draft  drawn  on  "  A.,  secretary  of  the  C.  Co.," 
was  accepted  by  A.  in  his  own  name,  and  the  bank  did  not  give  notice  of 
the  character  of  the  acceptance,  having  no  instructions  that  the  draft  was 
drawn  on  the  company,  the  bank  is  not  liable  for  loss,  there  being  au- 
thority in  the  state  for  regarding  such  words  of  addition  »»,  prima  facie, 
words  of  description  only.     Bank  v.  Bank,  U.  S.  C.  C.  x.  759. 

184.  No  Funds.  After  acceptance,  the  acceptor  cannot  set  up  want 
of  funds  of  the  drawer  in  his  bands.  Jarvis  v.  Wilson,  Conn.  viii.  264; 
46  Conn.  90. 

185.  Or<d  Acceptance.  A  parol  promise  to  accept  a  draft  is,  under 
the  laws  of  Illinois,  equivHlent  to  an  acceptance  of  the  draft,  and  the 
drawee  is  liable  therefor.  Scudder  v.  BaM:,  S.  C.  U.  S.  i.  15.  Jarvis 
V.  Wilson,  Conn.  viii.  264  ;  46  Conn.  90. 

186.  Payment  before  Maturity.  If  the  acceptor  of  a  draft  pays  it  be- 
fore it  becomes  due,  he  thereby  subjects  himself  to  such  defences  as  the 
drawer  may  have  as  against  the  original  payee.  Stark  v.  Alfred,  Tex. 
vi.218;  49  Tex.  260. 

187.  Signatures  —  Drawees,  The  drawees  of  negotiable  paper  are 
only  to  be  held  to  a  knowledge  of  the  genuineness  of  tlie  signatures  of  the 
drawers.      Wright  v.  Bank,  N.  Y.  i.  543  ;  C4  N.  Y.  316. 
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188.  Want  of  Security.  After  the  payment  of  an  acceptance,  the 
payee  cannot  be  held  liable  for  any  lack  of  security  on  the  draft.  Bank 
T.  Burkkam,  Mich.  i.  37  ;  32  Mich.  82H. 

189.  Check  Defined.    A  written  order  by  a  depositor  on  a  bank  to  pay   VUI.  Checks, 
from  money  deposited  to  his  credit  a  sum  of  money  to  A.  B.  or  order,  is 

a  check.     Bankv.  Coatet,  U.  S.  C.  C.  lii.  514. 

1 90.  Amoimt  —  Marginal  Figures.  The  amount  of  a  check  stated  in 
figures,  usaaliy  at  the  tmttom  or  top  of  the  left  hand  margin,  does  not 
control  the  amount  of  ihe  check,  especially  when  contradicted  by  words 
in  the  body  of  the  check.     Bank  v.  Bank,  lud.  x.  264 ;  70  Ind.  479. 

191.  MquitcMe  Assignment  —  Notice.  A  check  is  an  equitable  assign- 
ment of  the  deposit  to  its  amount,  and,  npon  notice,  the  bank  is  bound  by 
it.  Bank  v.  Coates,  U.  S.  C.  C.  xii.  614.  Savings  Institution  v.  Adae, 
U.  S.  C.  C.  xii.  385.  Per  contra,  Rosenthal  v.  BarJc,  U.  S.  C.  C.  ix. 
272.     Bank  v.  Bank,  Ind.  x.  264 ;  70  Ind.  479. 

192.  Forged  Check — Negligence.  The  drawers  of  a  check  are  not 
liable  to  third  persons  who  took  it  on  a  forged  indorsement,  though  they 
gave  it  to  the  forger,  who  falsely  represented  that  be   represented  the 

payees  of  the  check.    Rowe  t.  Putnam,  Mass.  xii.  278;  131  Mass.  281.  ' 

193.  Fund  to  meet  Checks  or  Drafts  —  Insoheticy  of  Depositors. 
Checks  or  drafts  will  be  payable  one  of  a  fund  deposited  to  meet  them  as 
against  trustees  of  the  depositors  who  become  bankrupts,  though  the  de- 
posit was  not  sufficient  to  pay  the  last  check  or  draft  in  full.  SeUgman  v. 
Wells,  U.  S.  C.  C.  ix.  570;  17  Blatch.  410. 

194.  Tfie  Contract.     An  indorser's  contract  and  liability  are  separate  IX.  Indorse- 
and  distinct  from  those  of  the  maker ;  he  agrees  that  the  instrument  will  »>«iit*- 

be  paid  by  himself,  if  not  paid  by  the  maker,  and  as  his  own  debt  and 
not  as  that  of  another.     Bank  v.  Mis,  U.  S.  C.  C.  ix.  204. 

195.  Ibid.  —  Lex  Loci.  The  contract  between  indorser  and  indorsee 
is  controlled  by  the  law  of  the  state  in  which  the  indorsement  was  made. 
Barber  v.  Bell,  111.  i.  32  ;  79  III.  49. 

196.  By  Agent  on  Parol  Authority.  An  indorsement  can  be  made  by 
an  agent  whose  aothority  was  conferred  by  parol.  Betters  v.  Bristol, 
Iowa,  xii.  14;  56  loVa,  41. 

197.  Blank  Jndorseritent.  Attendant  circumstances  cannot  be  shown 
to  explain  or  vary  the  legal  effect  of  an  indorsement  in  blank.  iSkelton 
V.  Dustin,  111.  vii.  461 ;  92  111.  49.  Jacques  v.  Denis,  Wis.  iv.  100.  Bel- 
den  V.  Hakn,  Iowa,  xvi.  1 08. 

1 98.  Ibid.  —  Blank  Filled  —  Erasure  and  Another  Name  Inserted.  The 
owner  of  a  promissory  note,  who  has  inserted  a  name  over  a  blank  indorse- 
ment, can  erase  that  name  and  fill  in  his  own  name.  Fawsett  V.  Ins.  Co. 
111.  xi.  220. 

199.  Of  Blank  Note  —  Amount  —  Agreement.  An  indorser  of  a  blank 
note  is  liable  for  the  amount  flUed  in,  notwithstanding  his  agreement  that 
the  maker  shall  put  in  a  less  sum.  Dvrcks  v.  Roberts,  S.  C.  xi.  29 ;  13 
8.  C.  338. 

200.  Date.  Indorsements  are  presumed  to  have  been  made  at  the 
time  they  bear  date.     Smith  v.  Ferry,  Mo.  viii.  19  ;  69  Mo.  142. 

201.  Deed  of  Trust.  Where  a  note  is  secured  by  a  deed  of  trust,  and 
the  holder  indorses  it  "  without  recourse,"  such  indorsement  carries  with 
it  the  deed  of  trust  as  a  security,  and  only  exempts  the  holder  from  per- 
sonal liability.     Bell  v.  Simpsnn,  Mo.  xiv.  245. 

202.  Delivery  —  Conditional  Delivery  —  Innocent  Indorsee  for  Value. 
Althoogh  the  maker  of  a  negotiable  note  put  it  in  circniation  in  viola- 
tion of  an  agreement  with  the  indorser,  an  innocent  indorsee  for  value  can 
recover  on  the  indorsement.     Graff"  y.  Logve,  Iowa,  xvii.  299. 

203.  Ibid.  —  By  Payee  —  Another  Indorser.  One  adding  his  name  to 
that  of  the  payee,  lielow  his  indorsement,  before  the  delivery  of  a  nego- 
tiable note  by  the  payee,  is  an  indorser.    Lilly  v.  Baker,  N.  C.  xviL  845. 
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204.  Ditcharg*  < —  Return  of  Payment  made  to  Indortee  by  Mittake. 
Where  au  iiidorsea  raceivei  money  from  the  bank  at  which  a  note  it 
payable,  the  payment  being  made  ander  a  mistake  as  to  the  amount  to 
the  credit  of  the  drawer,  and  after  repayR  the  amoant  to  the  bank,  the 
indorter  is  not  discharged.     Meredith  v.  Hainee,  Penn.  xvii.  727. 

205.  Drawer  and  Indorter  -.-  Draft  for  Salary.  A  draft  on  a  tity 
treasurer  for  a  certain  quarter's  salary  to  C.'s  order  is  a  negotiable  in- 
strument, and  upon  C's  indorsement  to  L.  the  retain  of  drawer  and  in- 
dorser  arises  between  the  drawer  and  C  Carran  v.  Little,  Ohio,  xviL 
439. 

206.  Extending  Payment.  An  eztansion  of  a  note  without  the  in- 
dorser's  consent  releases  him.  Day  v.  Martin,  Va.  zvi.  443.  /VoM  ▼. 
Bedden,  Mass.  ii.  503 ;  121  Mass.  116. 

207.  Forged  Indoreement  —  Ratificaiion.  A  forged  indorsement  of  a 
promissory  note  is  incapable  of  ratification.  ShitUr  t.  Vandiie,  Penn. 
ix.  657 ;  92  Peun.  St.  447. 

208.  Genuinenu*  of  Indortementi.  The  sale  and  delivery  of  a  negoti- 
able promissory  note  with  indorsements  thereon  are  a  warranty  of  the 
genuineness  of  the  indorsements.  AUen  v.  Clark,  Vt.  v.  879  ;  49  Vt. 
890.     Chain*  v.  McOrum,  Kan.  viii,  108  ;  22  Kan.  167. 

209.  General  Atfiguae.  An  assignee  for  the  benefit  of  creditors  can 
enforce  his  individual  claim  against  the  indorser  of  his  assignor  irrespee- 
tive  of  his  own  accounting.  Bailey  v.  Bergen,  N.  Y.  iii.  24 ;  67  N.  T. 
346. 

210.  Holder  an  £arly  Indorser  -^  Liability  of  Subeequent  Indortert. 
When  the  holder  of  a  negotiable  instrument  makes  an  early  blank  in- 
dorsement payable  to  himself,  lie  does  not  thereby  discharge  subsequent 
indorsers  from  liability.     Bank  v,  EUit,  U.  S.  C.  C.  iz.  483. 

211.  To  identify  Payee  —  Parol  Mcidtnee.  An  indorsement  in  due 
order  is  a  complete  contract ;  and  it  cannot  be  shown  by  parol  that  it 
was  put  on  the  instrument  to  identify  the  payee.  Stack  t.  Beach,  Ind. 
zii  588. 

212.  Instalments  — Notice  of  Payment.  Omission  to  give  an  indorser 
notice  of  previous  unpaid  instalments  does  not  relieve  him  from  liabil- 
ity for  ft  later  instalment.  Ins.  Co.  v.  Davis,  Mass.  iii  52 ;  121  Mass. 
121. 

213.  Interest  —  Balance.  An  indorser  is  liable  for  tbie  interest  on  so 
much  of  the  principal  as  has  not  become  due.     Ibid. 

214.  Irregular  Indorsement  — Indorser  as  Joint  Maker.  To  hold  a 
third  party  who  irregularly  indorses  a  promissory  note  as  joint  maker,  he 
must  have  participated  in  the  creation  of  the  note,  or  shared  in  the  oon- 
sideration  for  which  it  was  given.  Hayden  v.  Weldon,  N.  J.  zii.  305 ;  14 
Vroom,  128. 

215.  Joint  Maker —  Indorsement  for  Credit.  Where  one,  before  de- 
livery of  a  promissory  note,  indorses  the  same  for  the  purpose  of  giving 
the  maker  credit  with  the  payee,  the  liability  of  such  indorser  is  that  of 
a  joint  maker.  Good  v.  Martin,  S.  C.  U.  S.  iv.  661 ;  96  U.  S.  90.  Stein 
V.  Passmore,  Minn.  vi.  624;  25  Minn,  256.  Kantzmem  v.  Weiridt, 
Ohio,  ii.  146 :  26  Ohio  St,  330.  Herbage  v.  Mclntire,  Mich.  viii.  384; 
40  Mich.  337. 

216.  Judgment  against  Indorser —  Action  against  Maker.  The  jadg- 
ment  against  the  indorsers  is  not  a  bar  to  a  subsequent  action  against  the 
maker.    R.  R.  Co.  v.  Bank,  S.  C.  U.  S.  z.  289. 

217.  Judgment  Note —  '*  With  Reemarse"  —  LiabiUly  of  Indorser. 
Where  a  judgment  note  was  assigned,  with  the  indorsement  "  the  within 
for  the  use  of  H.  K.,  with  recourse,"  the  indorsers  were  liable  in  case  of 
non-payment     Kline  v.  Keiser,  Penn.  vii.  344. 

218.  Knowledge  of  an  Indorser  as  Officer  of  Corporation.    An  indorser 
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of  »  note,  M  to  prior  indorsen.  will  be  bold  to  hAve  notice  as  ao  iodirid- 
ual  bj  his  knowledge  aud  informatioo  M  president  of  a  eorporation. 
Lancatter  v.  CoUiru.  U.  S.  C.  C.  jcii.  102. 

219.  Liability  —  Suiny  Maker.  The  holder  of  a  promissory  oote  is 
not  required  to  resort  to  his  remedy  against  the  maker  before  prooeeding 
ambtt  the  indorser.  Gihton  T.  Parlin,  Neb.  xiv.  728 ;  13  Neb.  292. 
Barber  v.  BeU,  111.  i.  32  ;  77  111.  49, 

220.  Oh  making  Note.  Indorsement  by  the  payee  at  the  time  the 
note  is  signed,  in  order  to  enable  the  maker  to  negotiate  it,  does  not 
enlarge  his  liability.     Smith  v.  Long,  Mich.  viii.  788;  40  IVIich.  da5. 

221.  Btfore  Maturity.  Where  one  indorses  a  note  before  maturity, 
at  the  request  and  for  the  benefit  of  the  maker,  he  becomes  an  indorser 
by  the  act  and  is  liable  as  such.     Fitk  v.  Miller,  Cal.  xvL  330. 

222.  After  Maturity.  The  indorser  of  a  promissory  note  after  matu- 
rity, with  notice  that  there  had  been  no  demand  for  payment,  or  notice  of 
non-payment,  will  be  bound  on  his  contract.  Fell  v.  Dial,  S.  G.  xL  352. 
dtrtis  T.  Spragne,  Cal.  iii.  276 ;  51  Cal.  230.  Pickler  t.  HarUm,  Ma 
xiy.  754 ;  75  Mo.  678. 

22S.  Memorandum  of  Sale.  The  payee  of  a  negotiable  note,  who 
signs  his  name  on  the  Ixick  of  it  uiwlei-  the  words,  "  I  this  day  sold  and 
delivered  to  Catharine  M.  Adams  the  within  note,"  may  be  held  as  an 
indorser  of  the  note  in  a  salt  thereon  in  the  name  of  Catharine  M,  Adams. 
Adams  v.  Met/ten,  Maine,  iii.  378 ;  6G  Maine,  19. 

224.  Official  Title  added  —  Indorsee's  Claim.  Where  the  indorsee 
takes  a  note  in  payment  of  the  debt  of  a  corporation,  be  cannot  hold  one 
of  its  officers  personally  liable  on  his  indorsement  to  which  is  added  his 
official  designation.     Seyfert  v.  Lowe,  Penn.  viii.  280. 

225.  Emdence  to  Vary.  A  contract  of  indorsement  cannot  be  oontmr 
dieted,  explained,  or  modified  by  parol  evidence.  Day  v.  JTioa^>$on,  Ala. 
xi.  391 ;  65  Ala.  269.  Wright  v.  Remingtw,  N.  J.  viii.  369  ;  11  Vroom, 
48. 

226.  Payee —  Third  Person.  Until  the  payee  indorses  a  note  drawn 
to  order,  no  thii-d  person  can  become  au  indorser.  Smith  v.  Long,  Mich, 
viii.  788 :  40  Mich.  555. 

227.  Payment  —  Subseqttent  Lidorsement.  A  transaction  which 
amooots  to  payment  of  a  note  cannot  be  transformed  into  a  transfer  of  it 
by  a  subsequent  indorsement.     Loran  v.  Abbey,  Cal,  xiL  438,  460. 

228.  Primary  Liability  —  Presentment  —  Protest,  When  an  indorser 
of  a  note  is,  under  the  circumstances  of  the  case,  primarily  liable  in  that 
his  indorsement  gives  the  paper  its  legal  inception  and  validity,  he  remains 
liable  notwithstanding  the  note  was  not  presented  for  payment,  nor  pro- 
tested. Butler  V.  Slocomb,  La.  xiii.  74  ;  83  La.  An.  170.  Carpenter  v. 
MeLaughUn,  R.  L  ix.  291  ;  12  B.  I.  270. 

229.  Receipt  for  Interest  on  Note.  To  bind  Iba  signer  of  a  receipt  for 
interest  as  an  indorser  it  must  be  shown  that  the  signature  had  no  coo- 
nection  with  the  words  of  the  receipt.  Clark  v.  Whiting,  Conn.  vi.  580 ; 
45  Conn.  149. 

230.  Re-Indorsement  —  Jndorters  Discharged.  A  re-indorsement  of  a 
note  to  any  previous  indorser  extinguishes  the  liability  of  the  indorser 
to  him  and  of  all  subsequent  indorsers.  Howe  Machine  Co.  v.  Hedden, 
U.  a  G  C.  vL  136. 

281.  JRestriction  —  Payable  to  A,  A  Erection  in  a  promissory  note  to 
pay  A.  does  not  restrict  the  payment  to  liim ;  he  may  pass  it  by  indorse- 
ment, as  though  drawn  to  his  order.     Fawsett  v.  Ins.  Co,  111.  xi.  220. 

232.  Hid.  —  Title.  An  indorsement  on  negotiable  paper  to  A.  B. 
"  on  account  of"  the  indorser,  or  "  for  collection,"  is  a  restrictive  indorse- 
ment as  to  further  negotiatnlity  and  title  to  it  or  to  its  proceeds.  Bank 
v.  Bank,  U.  S.  C  C.  x.  797.  /VoUsr  v.  Harlan,  Mo.  xiv.  754 ;  75  Ho. 
678.     Fawsett  v.  Ins.  Co.  111.  xi.  220. 
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233.  Second  htdorter.  Indorsing  the  note  before  the  payee  imports 
only  the  contract  of  second  indorsee.  Hayden  t.  Weldon,  N.  J.  z.  305 ; 
14  Vroom,  128. 

234.  Security  —  Payee  and  Indorter  —  Agreement.  The  payee  of  a 
note  must  exhaust  his  security  before  he  can  proceed  agunst  the  indorser 
with  whom  he  has  made  a  separate  written  agreement  first  to  exhaust 
his  security.     Bank  t.  Hovmt,  Ga.  ii.  615;  56  Ga.  140. 

285.  Several  Note  —  Indorsement  by  One.  A  promissory  note  contain- 
ing the  words,  "  I  promise  to  pay  to  the  order  of  myself,"  having  been 
signed  by  two  persons  and  placed  by  one  of  them  in  the  hands  of  the 
other  to  be  by  him  put  in  circulation  for  his  own  l)enefit,  the  latter  may, 
before  the  note  is  due,  by  indorsing  his  name  thereon,  invest  a  bond  Jide 
holder  with  a  complete  title  thereto,  although  the  name  of  the  other 
maker  is  not  so  indorsed.  Bank  v.  Fowler,  Ohio,  xii.  439  ;  36  Ohio  St. 
534. 

236.  Subsequent  Indorsement  —  Joint  Liability.  Subsequent  indorse- 
ment does  not  make  the  indorser  jointly  liable  with  the  maker.  Freeman 
V.  Ellison,  Mich.  vii.  399. 

237.  TVansfer  by  Treasurer  of  Corporation.  An  indorsee  of  a  prom- 
issory note  payable  to  the  order  of  a  corporation  and  indorsed  thns: 
"  Charles  B.  Folsoro,  Treas.,"  by  one  who  holds  the  office  designated  and 
who  is  authorized  to  perform  the  financial  business  thereof,  takes  title 
thereby.   Russell  v.  Folsom,  Maine,  xii.  783. 

X.  Collateral  238.  Action  by  Holder  of  Collateral.    It  is  a  matter  of  indifference  to 

Security.  jj,g  maker  whether  the  holder  recovers  for  himself  or  as  trustee  for  the 

payee.     Logan  v.  Cassel,  Penn.  vii.  473  ;  88  Penn.  St.  288. 

239.  Conditional  Indorsement.  It  is  competent  to  show  that  a  note 
was  indorsed  and  delivered  to  be  held  by  the  indorsee  as  collateral  secu- 
rity, and  not  absolutely.      Wood  v.  Mathews,  Mo.  xii.  211. 

240.  DtUy  to  Sell.  One  holding  stock  as  a  collateral  security  for  a 
promissory  note,  is  not  bound  on  the  non-payment  of  the  note  at  maturity 
to  sell  the  stock,  without  notice  from  the  debtor  requiring  him  to  do  so. 
OfNeill  V.  Whigham,  Penn.  vii.  245 ;  87  Penn.  St.  394. 

241.  Extension  Given.  A  creditor  who  takes  a  negotiable  note,  before 
maturity  without  notice,  so  indorsed  that  he  becomes  a  party  to  the  in- 
strument, »%  collateral  security  for  a  preexisting  debt,  in  consideration 
of  nn  extension  of  time  to  the  debtor,  actually  granted,  is  a  holder  for 
value.  Oates  v.  Bank,  S.  C.  U.  S.  ix.  97.  Wood  v.  Seitzinger,  U.  8.  C. 
C.  x.  136.     R.  R.  Co.  V.  Bank,  S.  C.  U.  S.  x.  289. 

242.  Forged  Note.  Where  a  note  is  a  forgery,  a  mortg^e  collateral 
thereto  is  void.  Mersman  v.  Werges,  U.  B.C.  C.  xi.  146;  1  McCrary, 
528. 

248.  Holder  for  Value.  A  holder  of  a  promissory  note  as  collateral 
security  is  not  a  purchaser  for  value.  Royer  v.  Bank,  Penn.  iii.  746 ;  4 
W.  N.  C.  86.  Mack  v.  Baker,  U.  S.  C.  C.  v.  492.  Richardson  v.  Ri<x, 
Tenn.  vi.  183,  636;  9  Heisk,  290.  Greenwell  v.  Haydon,  Ky.  ix.  681 ; 
78  Ky.  332.    Bank  v.  Barbrr,  Iowa,  xii.  722  ;  66  Iowa,  559. 

244.  Matured  Note —  Debt  Paid  and  Indorsed —  Holder  for  Value. 
Where  the  indorsee  transferred,  for  value,  without  notice,  a  past-day  ne- 
gotiable note  indorsed  in  blank  by  the  payee,  and  deposited  with  him  as 
collateral  security,  though  the  debt  has  been  paid,  and  its  amount  in- 
dorsed on  the  note,  the  holder  will  take  Utie  as  against  the  payee.  Wood 
V.  McKean,  Iowa,  xvi.  518. 

245.  Payment  by  Instalments.  The  holder  of  collateral  security  on  a 
note  to  be  paid  by  instalments  may  apply  the  proceeds  to  unpaid  instal- 
ments.    Ins.  Co.  v.  Davis,  Mass.  iii,  62 ;  121  Mass.  127. 

246.  Payment  to  Payee.  Where  certain  negotiable  notes  were  trans- 
ferred as  collateral  security  before  maturity,  aiid  the  holder  brought  suit 
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against  ihe  maker,  who  pleaded  payment  to  the  original  payee,  to  prevent 
recovery  the  maker  must  prove  that  soch  payment  was  made  with  the 
knowledge  and  consent  of  the  bolder,  or  was  subsequently  ratified  by  him. 
Bank  v.  Taylor,  Iowa,  xr.  396. 

247.  Necetsilp  of  Protett.  One  who  receives  from  his  debtor,  as  ooU 
lateral,  negotiable  paper  of  a  third  person  indorsed  by  the  debtor,  if  he 
neglects  to  protest  it  for  non-payment,  thereby  makes  the  paper  his  own 
and  releases  his  debtor's  indorsement.  Whititn  v.  Wright,  Mich.  ii.  21 ; 
84  Mich.  92.     Per  contra,  Westphal  v.  Ludlow,  U.  S.  C.  C.  xi.  692. 

248.  Purehcutr  —  Attaching  Creditors.  A  purchaser  for  value,  with- 
out notice,  of  a  negotiable  note  held  as  collateral  security,  will  take  it  as 
against  attaching  creditors  of  the  owner.     Howe  v.  Strong,  Va.  iii.  86. 

249.  Rights  in  Mortgage  on  Transfer  of  Debt.  When  a  mortgage  is 
given  to  secure  the  payment  of  a  promissory  note  the  transfer  of  the  note 
carries  with  it  all  rights  in  the  mortgage  as  such  security.  Ku/mt  v. 
Bankes,  Neb.  xvii.  54. 

260.  Demand  —  Days  of  Grace.     The  law  of  the  place  of  payment  XI.  Protest, 
must  govern  as  to  whether  days  of  grace  are  allowed  on  commercial  pa- 
per.    Skeltim  V.  DutHn,  III.  vii.  461 ;  92  III.  49. 

251.  Before  Maturity — Duly  Received.  Notice  of  a  demand  made  be- 
fore the  maturity  of  the  note,  though  received  as  if  it  had  been  duly 
made,  will  not  bind  an  indorser.     Banking  Co.  v.  Wolf,  Penn.  vii.  247. 

262.  Ibid. —  Holiday  fatting  on  Sunday  —  Protest  on  Saturday.  A 
note  due  on  a  holiday,  which  falling  on  Sunday  is  observed  on  Monday, 
cannot  be  protested  on  Saturday ;  it  is  not  due  until  Tuesday.  Haggerty 
▼.  Engle,  N.  J.  xiii.  85 ;  14  Vroom,  299. 

258.  lbid.  —  Leap  Tear  —  February  28<A  and  29<A  One  Day.  The 
28th  and  29th  days  of  February  in  every  bissextile  or  leap  year  are  to 
be  computed  in  law  as  one  day.     Hefphenstine  v.  Bank,  Ind.  vi.  169. 

254.  Ibid.  —  Diligent  Search.  Presentation  of  a  note  at  the  maker's 
former  place  of  business  only,  when  he  occupies  a  dwelling-house  in  the 
town,  does  not  amount  to  that  diligent  search  which  is  requisite  to  ex- 
cuse demand.     Talbot  v.  Bank,  Mass.  x.  838. 

255.  Ibid.  — Draft —  Delay.  Where  no  time  is  specified  for  the  pres- 
entation of  a  draft  for  payment,  the  law  implies  that  it  shall  be  presented 
within  a  seasonable  time.  Delay  of  more  than  a  year  is  not  seasonable. 
Bank  v.  Bensley,  U.  S.  C.  C.  x.  66.  Allen  v.  £ldred,  Wis.  x.  575 ;  70 
Wis.  479.     Ba>^  v.  Htmk,  U.  S.  C.  C.  x.  759. 

256.  Ibid.  —  Maker  out  of  State.  An  indorser  is  liable  on  a  note  when 
he  has  waived  notice  but  not  demand,  though  there  has  been  no  demand 
made  by  reason  of  the  maker  having  left  the  state.  Whitely  v.  Allen, 
Iowa,  xii.  208 ;  56  Iowa,  224. 

257.  Bnd.  —  Indorser  —  Security.  Demand  and  notice  are  not  neces- 
sary as  against  an  indorser,  who,  at  the  date  of  the  maturity  of  the  note, 
has  sufficient  property  of  the  maker  in  his  possession  as  security  against 
his  liability.     Beard  v.  Westermann,  Ohio,  vii.  570 ;  82  Ohio  St.  29. 

268.  Ibid.  —  Of  Over-Due  Promissory  Note.  Demand  and  notice  of 
non-payment  are  necessary,  in  order  to  hold  the  indorser  of  an  over-duo 
promissory  note.     Dixon  v.  ClayviUe,  Md.  ii.  404  j  44  Md.  573. 

259.  Ibid.  —  Absent  Joint  McJeer.  Where  a  joint  maker  of  a  promis- 
sory note  at  its  execution  and  maturity  does  not  reside  in  the  state  where 
payment  is  to  be  made,  presentment  as  to  him%s  excused.     Luning  v. 

Wi*«,  Cal.  xvii.  284. 

260.  Ibid.  —  At  Place  of  Business.  Presentment  and  demand  of  pay- 
ment of  a  bill  of  exchange,  or  promissory  note,  is  sufRcient  if  made  at  the 
place  of  business  of  the  drawee  or  maker.  Wallace  v.  Crilley,  Wis.  viiL 
288. 

261.  Aid.  —  Place  of  Payment.    The  American  rule  does  not  require 
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the  holder  of  a  promissory  note  to  preeent  it  for  paymeDi  at  the  jhtee  «f 
payment  designated,  before  action  brovght  against  the  maker;  but  if  the 
maker  can  show  that  loss  has  occurred  by  reason  of  the  failure  to  make 
such  presentment,  the  holder  mast  bear  the  loaa.  £ank  v.  Zorm,  S.  C. 
xii.  155;  14  S.  C.  44. 

262.  Jbid. —  Date.  Dating  a  promissory  note  at  a  particular  place  is 
not  a  designation  of  such  place  as  the  place  of  payment  Bart  t.  Will*, 
Iowa,  ix.  82 ;  52  Iowa,  56. 

263.  Ibid.  —  Deposit  Where  a  promissory  note  is  payable  at  a  de- 
signated bank,  a  deposit  therein  of  the  amount  required  for  its  payment, 
on  the  day  of  payment,  and  leaving  the  amount  with  the  bank,  is  suffi- 
cient to  discharge  the  maker,  though  the  bank  afterwards  fails.  Lamtr 
▼.  Horan,  Iowa,  xi.  333 ;  55  Iowa,  75. 

264.  Ibid.  —  Time  of  Day.  A  draft  may  be  presented  at  any  timo 
within  the  business  hours  of  the  day  in  which  it  is  payable,  which  con- 
tinue during  the  whole  day  until  bed-time  in  the  evening,  except  in  case 
of  a  bank.     Skelton  v.  Dustin,  111.  vii.  461 ;  92  111.  49. 

265.  Ifotiee  —  Due  Diligence.  The  general  rale  is  that  notice  of  dis- 
honor must  be  given  the  day  after  it  is  received  by  the  person  wbosedaty 
it  is  to  forward  it,  or  by  the  next  practicable  mail  where  the  parties  live 
at  a  distance  from  each  other ;  and  at  the  residence  or  fdace  of  business 
of  the  person  entitled  to  receive  it.  Actual  timely  notice,  however, 
wherever  received,  is  good.  Dieken  v.  Hall,  Penn.  vL  765 ;  86  Fenn. 
St.  379. 

266.  AgetU —  Tenor  —  IfoHee.  If  a  bill  is  presented  and  acceptMioe 
according  to  its  tenor  is  refused,  and  the  agent  does  not  give  notice  there- 
of to  the  holder,  he  is  liable  for  the  loss  resulting  from  not  giving  such 
notice.     Bank  v.  Bat»k,  U.  S.  C.  C.  x.  759. 

267.  Ibid,  —  Bankruptcy  of  Drawer.  Where  the  drawer  becomes 
bankrupt,  notice  of  dishonor  at  his  former  place  of  business,  the  trustee 
not  being  known,  is  sufficient.  In  re  Bellman  ;  Ex  penU  Baker,  Ct.  oi 
Appeal,  iii.  596 ;  25  Week.  Rep.  454. 

268.  Draft.  A  party  to  a  bill  of  exchange  must  have  notice  of  dis- 
honor unless  he  has  no  remedy  against  any  other  person.  Tumer  v. 
Samson,  Ct.  of  Appeal,  iii.  840 ;  25  Week.  Rep.  240. 

269.  Foreign  Bill  —  Limit  —  Muil  Communication.  Notice  of  the 
protest  of  a  foreign  bill  given  within  thirty  days,  that  being  the  usual 
time  for  mail  communication,  is  sufficient.  Jktdetk  v.  Piece,  U.  S.  C.  G. 
vii.  675.  • 

270.  Ibid. — Notary's  SeaL  A  protest  of  a  foreign  bill  which  pur- 
ports to  be  sealed,  and  the  impression  affixed  to  the  notary's  name  de- 
clared to  be  his  seal,  is  sufficient.     Ibid. 

271.  Insolvency  of  Maker.  That  the  iudorser  suffered  no  injury  for  a 
failure  to  protest  because  of  the  insolvency  of  maker,  will  not  avoid  his 
defence  to  the  note  on  that  ground.  Whitton  v.  Wright,  Mich.  ii.  21 ;  S4 
Mich.  92. 

272.  Interest  on  Note.  An  accommodation  indorser  of  a  promissory 
note  payable  on  demand  with  interest  is  entitled  to  the  usual  notice  ii 
dishonor.     Sawyer  v.  BrowneR,  R.  I.  xiL  60  ;  13  B.  I.  141. 

273.  By  Mail.  A  protest  received  by  maU  by  one  indorser,  delivered 
to  another  indorser  on  the  same  day,  reaches  the  latter,  in  coDtemplatioa 
of  law,  as  soon  as  thou^  directly  forwarded  to  him  by  mail.  Btmiktt  v. 
Hawley,  Mass.  ii.  226;  120  Mass.  92.  Bank  v.  Smith,  Mass.  xiv.  16 ;  132 
Mass.  227.  See  Van  Brustt  v.  Vaugkau,  Iowa,  vii.  397 ;  47  Iowa,  145. 
Bank  v.  Wood,  Vt.  ix.  191  ;  61  Vt.  471. 

274.  Ibid.  —  Due  Inquiry  —  CHty  Directory  -.-  Several  Like  Noma. 
Where  in  a  directory  of  New  York  city  there  were  three  persons  of  the 
same  name,  and  the  notary  mailed  a  notice  to  the  address  of  the  first 
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name  which  was  received,  and  to  a  wife,  also,  the  husband  and  wi£e  har- 
ing  made  the  note,  and  who  bad  a  residence  in  a  saburb,  the  wife  sbowiag 
ahe  got  no  notice,  a  verdict  against  her  will  be  set  aside,  the  notary  not 
Itaving  used  dne  diligence.    Rigg$  v.  Malch,  U.  S.  C.  C.  xv.  681. 

275.  Bid.  —  City  Directory  of  New  York  —-  General  Addreu.  A. 
notice  directed  to  the  iudorsers  to  "  New  York,"  the  only  effort  to  find 
them  having  been  an  inspection  of  the  directory  of  that  city,  is  insuffi- 
aent.    Baer  v.  Lippert,  N.  Y.  ix.  624 ;  5  Hun,  452. 

276.  Ibid.-— Not  by  Direct  Boute  —  Sufficiency.  The  certificate  of 
the  notary  that  notice  of  protest  for  non-paymeut  was  given  by  mail, 
though  not  by  the  direct  route,  is  sufficient,  though  the  distance  was 
thereby  somewhat  increased.  Slaughter  \.  Farland,  Va.  viL  733 ;  Sd 
Gratu  131. 

277.  Jhid.  —  Semoval  not  Known.  Notice  of  the  protest  of  a  draft 
may  be  sent  to  any  of  tho  post-offices  at  which  the  drawer  received  hie 
letters  when  he  made  it,  if  he  has  moved  and  the  holder  has  not  been 
informed  of  the  change.     Menziet  v.  Bank,  Ky.  xUi.  273. 

278.  Change  o/Eetidenee.  Holders  of  notes  and  bills  are  not  bonnd 
to  a  continual  watch  over  the  movements  of  indorsers,  unless  they  have 
received  information  which  puts  them  on  inquiry.  Rowland  v.  Motet, 
Ck>nn.  xiiL  520 ;  48  Conn.  432. 

279.  Mid. '—  What  Pott-Office  —  Knowledge.  Where  the  holder  knows 
that  the  indorser  receives  his  letters  at  one  of  the  several  post-offices  in 
the  town,  the  notice  must  be  sent  to  that  office.  Robert*  v.  Tafl,  Mass. 
L547;  120  Mass.  169. 

280.  Ibid.  —  Usage.  Notice  of  protest  through  the  mail  to  an  indor- 
■er  of  a  note  payable  at  a  bank,  residing  in  the  same  city,  that  being  the 
customary  mode  of  service  by  the  banks  there,  is  a  sufficient  service. 
Benedict  v.  Ro$t,  S.  C.  xiv.  734 ;  16  S.  C.  629. 

281.  Notary't  Certificate.  The  protest  of  a  notary  is  prima  faeie 
proof  of  presentment,  demand,  and  refusal,  and  of  notice  to  the  indorser 
of  dishonor.    Fide  v.  Miller,  Cal.  xvL  330. 

282.  Rid.  —  No  Fund*.  A.  notary  public's  certificate  to  a  protest  is 
admissible  to  prove  that  a  draft  was  duly  presented,  and  its  non-payment, 
bnt  not  that  defendant  had  no  funds  to  meet  the  paper.  JElli*  r.  State, 
Tex.  xiii.  80;  10  Cl.  of  Appeals,  324. 

283.  Ibid.  —  RebiUtaL  Two  witnesses  are  not  required,  to  rebut  the 
certificate  of  a  notary  public  in  case  of  the  protest  of  a  foreign  bill  of 
exchange.    Spence  v.  Crockett,  Tenn.  i.  563. 

284.  Sufficiency  —  Letter  from  Holder  to  Indorter.  A  letter  addressed 
by  the  holders  of  a  note  to  the  indorser,  describing  the  note  and  stating 
that  it  was  unpaid  and  that  the  holders  looked  to  him  for  payment,  is  a 
sufficient  notice  of  dishonor.  Cromer  v.  Platl,  Mich.  vi.  243  ;  37  Mich. 
132. 

285.  Stid.  — Not  ly  Notary.  Notice  of  dishonor  need  not  be  given  by 
a  notary ;  it  may  be  given  by  any  holder  for  bunself  and  in  his  own  lan- 
guage.    Ibid. 

2(56.  Ibid. —  To  Pertonal  Repretentaiivet.  If  the  death  of  the  in- 
dorser before  maturity  of  the  note  is  known  to  the  holder  or  to  the 
notary,  notice  must  be  sent  to  the  personal  representatives,  if  they  can 
be  found,  with  reasonable  inquiry.  SmaUey  v.  Wright,  N.  J.  viii.  53 ;  14 
Vroom,  471. 

287.  Ibid.  —  Delay.  Notice  of  protest  must  be  given  promptly  to  the 
personal  representatives  of  an  indorser.  Bird  v.  Bank,  S.  C.  U.  S.  iti. 
182  ;  93  U.  &  96.  See  Smalley  v.  Wright,  N.  J.  viu.  53 ;  11  Vroom, 
471. 

286.  Rid.  —  Pretended  Notary.  Where  a  demand  is  made  and  notice 
given  to  the  indorser  by  a  person  acting  as  notary  public  in  violation  of 
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law,  the  notice,  proved  by  said  person  as  a  witness,  is  snflBcient  to  bind 
the  indorser.     Folk  v.  Lee,  Penn.  iz.  825. 

289.  Notice  on  Envelope  to  return  Letter,  A  notice  on  the  liack  of  the 
envelope  containing  a  notice  requesting  the  postmaster  to  return  if  not 
delivered  in  five  days  does  not  invalidate  the  service.  Benedict  v.  Bote, 
S.  C.  xiv.  734;  16  S.  C.  629. 

290.  Waiver.  When  an  indorser  waives  demand,  protest,  and  notice 
of  non-payment,  a  right  of  recovery  accraes  against  bim  as  soon  as  the 
note  becomes  dne.     Gibton  v.  Parlin,  Neb.  xiv.  728 ;  18  Neb.  292. 

291.  Rid.  —  Demand —  Waiver  of  Proteit.  A  waiver  of  protest  by 
an  accommodation  indorser  does  not  waive  the  necessary  demand  apon 
the  maker  of  the  instrument.  Sprague  v.  Fletcher.  Oreg.  x.  820 ;  8 
Oreg.  867. 

292.  Und.  —  Lachet  —  Indorser.  The  indorser  of  a  promissory  note, 
the  holder  of  which  has  failed  to  protest  or  to  get  a  waiver  of  protest, 
who  has  given  no  extension,  who  afterwards  negotiates  with  such  holder 
in  a  further  extension,  therein  waiving  protest,  cannot  plead  such  laches 
as  a  defence.    Ron  v.  Burd.  N.  Y.  v.  51 ;  71  N.  Y.  14. 

295.  Ibid.  —  Notice  and  Demand.  An  indorsement,  "I  waive  noUce 
and  protest,"  made  by  the  payee  on  a  note,  is  a  waiver  of  notice  and 
demand.      Wolford  v.  Andrews,  Mich.  xiv.  628  ;  29  Minn.  250. 

294.  Ibid.  —  Printed  Waiver  on  Back  of  Note.  At  the  time  the  note 
was  indorsed  and  delivered  by  the  payee,  there  appeared  on  the  back  of 
the  instrument  this  printed  matter :  "The  indorsers  waive  presentment, 
protest,  and  notice  of  dishonor."  This  waiver  was  not  signed  by  the 
payee  :  Held,  that  the  printed  matter  was  part  of  the  note,  and  to  be  re- 
garded as  if  written  upon  its  face.  Bank  v.  Ewing,  Ky.  zL  194  ;  78  Ky. 
264. 

296.  Ibid.  —  By  Payee  —  Other  Indoriert.  Where  the  payee  as  part 
of  his  indorsement  waives  demand  and  notice,  subsequent  indorsers  with- 
out qualification  will  be  held  to  waive  demand  and  notice  also.  Parthley 
V.  Heath,  Maine,  vii.  562 ;  69  Maine,  90. 

296.  3id.  —  Promiee  to  Pay.  A  promise  to  pay  a  note  after  matu- 
rity, with  knowledge  of  its  dishonor,  will  operate  as  a  waiver  of  protest 
Cfiven$  v.  Bank,  III.  v.  801 ;  85  III.  442.  See  Bauman't  Fit.,  Moyet's 
Appeal,  Peim.  vi.  814. 

297.  Ibid. —  Written  Waiver — Statutory  Provition.  Since  the  pas- 
sage of  the  statute  (c.  152,  Laws  of  1868)  now  embodied  in  R.  S.  &  32, 
§  10,  a  waiver  in  Maine  is  valid  only  when  in  writing  signed  by  the 
indorser  or  his  lawful  agent.  Parthley  v.  Heath,  Maine,  vii.  562;  69 
Maine,  90. 

NEW  YORK  CITY. 

1.  Board  of  Assistant  Aldermen  —  Elections  of  Members  — Jurisdic- 
tion. The  board  of  assistant  aldermen  of  the  city  of  New  York,  under 
the  statutory  authority  given  to  them  to  judge  of  the  elections  returns, 
and  qualifications  of  their  own  members,  do  not  exercise  that  authority 
to  the  exclusion  of  the  jurisdiction  of  the  supreme  court.  Me  Veany  v. 
New  York,  N.  Y.  ix.  787. 

2.  Increasing  Salary  of  Court  Attendant.  Under  the  provisions  of 
chapter  382,  Laws  of  1870,  prohibiting  the  supervisors  from  creating  any 
new  office  or  department,  or  increasing  the  salaries  of  those  in  ofiBce  or 
their  successors,  the  supervisors  had  no  authority  to  increase  the  salary 
of  a  court  attendant.  Rowland  v.  New  York,  N.  Y.  xii.  410 ;  12  J.  & 
Sp.  559. 

3.  Fire  Department  —  Dismissal  for  Disobedience  of  Orders  —  Ditd- 
pline  —  Discretion  of  Commissioners.  The  board  of  fire  commissioners 
is  the  best  judge  of- what  is  essential  to  maintun  proper  discipline  in  the 
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fire  department ;  and,  though  the  ponishmeDt  may,  in  a  j^ren  instance, 
have  been  severe,  when  no  rule  of  law  is  violated  the  court  is  bound  to 
affirm  the  proceedings.  People  v.  Board  of  Fire  CommiuioAert,  N.  Y. 
ix.  253. 

4.  Ibid.  —  Ditmiual  of  Officer  for  Luoxieation  —  Liquor  taken  because 
of  a  ChiU.  Where  the  uncontradicted  evidence  showed  that  the  relator, 
dismissed  for  intoxication,  took  the  liquor  because  of  illness  from  a  chill, 
the  conviction  must  be  reversed.     Ibid, 

5.  Und.  —  Removal  of  Superintendent  of  Telegraph.  Relator  was  not 
the  head  of  a  bureau,  nor  a  regular  clerk,  and  might  be  removed  by  the 
board  of  fire  commissioners  without  prior  notice  of  the  cause  of  removal. 
People  V.  Board  of  Fire  Commitnonert,  N.  Y.  xii.  632 ;  86  N.  Y.  149. 

6.  Ibid.  —  Removal  of  Clerk  in  Fire  Department  —  Vacating  Office. 
The  provisions  of  c  335,  LL.  1873,  relating  to  the  removal  of  regular 
clerks,  do  not  apply  to  a  case  where  the  officer  is  removed,  not  to  make 
way  for  another,  bat  because  his  services  are  no  longer  needed  or  be- 
cause there  are  no  funds  provided  for  his  payment.  Phillips  v.  New 
Fork,  N.  Y.  xiii.  634;  188  N.  Y.  245. 

7.  Police  Department  —  Removal  of  Policeman  —  Jurisdiction  —  Grim- 
ineU  Offence.  Falsely  swearing  upon  a  trial  of  one  Haggerty  is  not  an 
o£Fence  against  the  rules  of  disdpline  within  the  jurisdiction  of  the 
police  commissioners,  and  in  order  to  remove  an  officer  for  an  offence 
against  the  laws  of  the  land  he  must  be  convicted  in  a  court  of  justice ; 
hence  where  an  officer  is  convicted  of  such  a  charge  by  the  commissioners 
the  conviction  is  without  jurisdiction  and  must  be  reversed.  People  v. 
Board  of  Police  Commissioners.  N.  Y.  ix.  488. 

8.  lbi±  —  Evidence.  The  court  has  no  right  to  look  farther  than  to 
see  that  the  case  was  one  of  which  t^  commissioners  had  jurisdiction 
and  on  the  trial  of  which  competent  evidence  was  given  tending  to  estab- 
liah  the  charge.     Ibid.^ 

NOTABY  PUBLIC. 

1.  Certificate. — Judicial  Act.  The  certificate  of  a  notary  public  to  the 
acknowledgment  of  a  mortgage  or  other  deed  is  a  judicial  act  Common- 
wealth V.  Haines,  Penn.  xiiL  254. 

2.  Non-Resident.  A  non-resident  notary  public  has  no  authority  to 
take  an  affidavit  to  be  used  in  the  courts  of  North  Carolina.  Benedict  v. 
Hall,  N.  a  iv.  49 ;  76  N.  C.  113. 

NOTICE. 
L  Obitbiiallt.  II.  Bboobd. 

1.  Administrator's  Sale  —  Purchaser  —  Deed  not  made  —  Subsequent  !•  GciMnll.v. 
Deed  with  Nfitice.    One  who  purchases  land  at  an  administrator's  sale, 

and  pays  the  purchase  price,  acquires  an  equitable  interest  therein,  al- 
though no  deed  of  conveyance  be  delivered  to  the  purchaser,  and  such 
equity  is  superior  to  a  legal  title  subsequently  acquired  by  one  with  notice, 
actual  or  constructive.     Long  v.  Alining  Co.  Mo.  ix.  51 ;   68  Mo.  422. 

2.  Adoption  of  Constitution.  A  notice  that  a  proposed  constitution 
will  be  read  at  a  certain  time  is  not  a  notice  that  the  question  of  its 
adoption  will  then  be  considered.     EhrenfeUWs  Appeal,  Penn.  xiv.  793. 

S.  Agent  —  Knowledge  of  Attorney.  An  assignee  of  a  lease  for  year* 
employed  an  attorney  in  executing  a  mortgage  on  his  interest  in  the 
demised  premises.  Several  years  afterwards  the  defendant  employed  the 
same  attorney  to  investigate  the  title  of  the  same  premises  before  taking 
a  mortgage  on  the  fee.  Held,  that  the  defendant  was  not  bound  by  the 
attorney's  former  actual  notice  of  the  existence  of  the  leasehold  mortgage. 
apidmann  v.  Meet,  N.  J.xv.  509;  9  Stew.  199. 

4.  Ibid.  —  Vicious  Animal     The  agent's  knowledge  of  the  vicious 
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habits  of  a  dog  oimed  and  kept  l^  the  pfindpal  on  the  farm  managed 
by  him  in  the  knowledge  of  the  pnndpal.  Oorliu  V.  Smith,  Vt.  xU.  669 ; 
58  Vt.  532". 

5.  Ibid.  —  Employment.  Knowledge  of  an  agent,  obtained  prior  to 
his  employment,  will  be  an  implied  or  impnted  notice  to  the  principal, 
when  it  relates  to  a  matter  so  material  to  the  transaction  as  to  make  it 
the  agent's  duty  to  communicate  the  fact  to  his  principal.  Baniy.  CSiate, 
Maine,  zi.  809  ;  72  Maine,  226. 

6.  Deduction  of  Title.  One  who  uses  a  deed  in  the  necessary  drdno- 
tion  of  his  title,  which  discloses  an  equitable  title  in  another,  is  affected 
with  notice  of  the  trust  Holmet  t.  Holme$,  IH.  C.  xr.  185 ;  86  N.  C. 
205. 

7.  Grantee  under  Judicial  Sale  —  Vnauthorited  Conrtyanee  under  a 
Power.  The  grantee  of  the  interest  of  a  minor  h)  real  property,  taken 
under  a  judicial  order  of  sale,  h  not  affected  by  notice  ol  an  nnanthorized 
conveyance  by  an  executor,  with  power  to  sell  and  distribute,  the  period 
for  distribution  not  having  arrived.     Prentice  v.  Jantten,  N.  T.  ix.  449. 

8.  Legal  Advertisement  —  County  Jfewtpaper  —  Cirevlation  Oufrid* 
chiefly.  The  publication  of  a  notice  in  a  paper,  printed  in  one  county 
but  circulated  chiefly  in  another  county,  is  not  a  pnblicstion  in  a  legd 
sense  in  the  latter.     Lery  v.  Jamiion,  V.  8.  C.  C.  i.  52 ;  8  Saw.  869. 

9.  Jbid.  —  identity  of  Paper.  An  order  of  cotirt  directing  an  adrer- 
thement  to  be  inserted  in  a  certain  newspaper  will  be  sufficiently  complied 
with  if  published  in  a  newspaper  succeeding  to  that  named,  or  in  one  in 
which  such  newspaper  was  merged.  P.  £.  Co.  t.  B.  P.  Co.  8.  C.  V. 
S.  Tiii.  129. 

10.  Part  Conveyance.  A  purchaser  of  real  estate  is  not  bonnd  by  a 
prior  conveyance  of  a  portion  of  li#>  purchase,  unless  that  conveyance  is 
duly  recorded.     PvwU  t.  Myer$,  Mich.  I.  98 ;  82  Mich.  522. 

11.  Posseuion.  Actual  possession  of  land  under  a  claim  of  owner- 
ship is  notice  of  all  the  equities  of  the  holder.  MfcDovell  v.  Lvea$,  111.  xi. 
609  ;  97  III.  489.     See  Lathrop  r.  Bant,  M.  J.  viii.  791  ;  4  Stew.  278. 

1 2.  Jbid.  —  Cotenantt.  Possession  by  two  ooteuants  will  net  be  notice 
of  the  possession  of  a  third  who  holds  by  an  unrecorded  deed.  McBam 
V.  WiUon,  U.  S.  C.  C.  xii.  825. 

1 8.  JSi<£  —  Bttulting  Trust.  A  mortgagee  will  be  bound  by  a  result- 
ing trust  where  he  finds  one  other  than  the  mortgagor  in  possession,  and 
can  ascertain  the  true  state  of  the  ownership  by  inquiry.  Bove  v.  Beam, 
Penn.  xvii.  538. 

14.  "/n  Writing" — Printed  Notice.     A  "notice  in  writing "  of  an 
application  to  change  township  boundaries  may  be  printed  notice.   PeUon 
V.  Supervisors,  Mich.  xvii.  657. 
II.  Raoofd.  15.   Contents  of  Wills  and  Deeds.     Although  parties  may,  in  fact,  have 

had  no  knowledge  of  the  contents  of  a  will  and  deeds  through  which 
they  deraign  title,  they  are  charged  with  notice  hist  as  if  they  had  act- 
ually inspected  them.      Gaston  r.  Marrow,  Tex.  xiv.  68. 

16.  Actual  Notice.  Actual  notice  between  persons  claiming  under  dif- 
ferent titles,  from  the  same  party,  is  as  effectual  as  a  record.  JSelsey  ▼. 
KendaU,  Vt  i.  484 ;  48  Vt  24. 

17.  Assignees  of  Mortgage.  The  same  rule,  as  to  priority  of  title, 
prevails  between  assignees  of  a  mortgage  as  between  grantees.     Wiley  t. 

Williamson,  Maine,  vi.  76;  60  Maine,  71. 

18.  Ibid.  —  Possession.  An  assignment  of  a  note  and  mortgage  which 
are  not  in  the  possession  of  the  assignor  cannot  be  set  up  as  a  purchase 
in  good  faith  under  the  registry  laws.  (/Mitlcahy  y.  Knapp,  Hinn.  xii. 
52. 

19.  Attachment  —  Notice.  An  attachment,  not  recorded  by  the  town 
clerk,  creates  no  Hen  as  against  subsequent  bond  fide  purchasers  for  value 
without  notice.     Burchard  v.  Fairhaven,  Vt  il.  701 ;  48  Vt  827. 
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SO.  Ibid.  —  Certificatt  of  Levy.  If  no  certificate  of  levy  is  filed,  an 
attachment  creates  no  lien  as  against  bond  fide  purchasers  without  notice. 
Sank  V.  Cheney,  lU.  ri.  710;  88  111.  602. 

21.  ConttrucHve  Notice— Sxeeution  and  Ackncnehdigment  of  Deed. 
In  order  to  be  constructiTe  notice  to  sulraequent  purchasers  the  record 
of  a  conveyance  mast  show  npon  its  face  that  it  was  so  executed  and 
acknowledged  as  to  entitle  it  to  be  recorded.  Girardin  v.  Lampe,  Wis. 
xvi.  606. 

22.  Ibid.  —  Index.  Intermediate  the  filing  and  record  the  index  en- 
tries give  constructive  notice.     Terger  v.  Barz,  Iowa,  xi.  838. 

28.  Rid.  —  Mortgage  —  Recital  —  Real  Owner.  The  record  of  a  pur- 
chase-money mortgage  to  the  equitable  owner  upon  a  conveyance  by  the 
legal  owner  is  not  constructive  notice  of  title  out  of  A.  Lath  v.  Hardiek, 
U.  S.  C.  C.  V.  552 ;  5  Dill.  505. 

24.  Ibid.  —  Payment  of  Liens  —  Identification  of  Interett  of  Payor. 
The  doctrine  of  constructive  notice  does  not  require  a  purchaser  to  in- 
quire whether  the  persons  paying  assessments  intended  to  pay  upon  the 
particular  piece  of  land  to  which  the  payment  is  credited.  Oumen  v. 
New  York,  N.  Y.  ix.  247. 

25.  Ibid. — PropoKd  Street.  A  purchaser  of  the  land  through  which 
a  confirmed  street  on  a  city  plan  runs  has  constructive  notice  that  Ids 
land  may  be  taken  at  any  time  for  the  purposes  of  the  street.  Ake  v. 
Mason,  Penn.  xiv.  758. 

26.  Ibid.  —  ExtetU.  Constructive  notice,  flowing  exclusively  from 
matters  of  record,  can  never  be  construed  to  be  more  extensive  than  the 
facts  stated  on  the  record.  Ckde^s  Ea^rs  v.  Morris,  N.  J.  vi.  466 ;  29 
N.  J.  Eq.  222.     Berwind  v.  Barnes.  Penn.  xvii.  28. 

27.  Contract  of  Record — Nev  Convention.  The  terms  of  a  contract 
which  are  of  record  will  bind  a  purchaser  as  notice,  and  he  will  be  bound 
by  a  change  made  in  its  terms.  Jackson  v.  Blackwood,  Dist.  of  Col. 
ix.  43. 

28.  Deceased  Grantor —  Unrecorded  Deed  —  Purchasers  with  Notice, 
Purchasers  with  notice  from  the  heirs  or  devisees  of  a  deceased  grantor 
will  not  be  protected  against  vendees  under  his  unrecorded  grant.  Doz^ 
ier  r.  Bamett,  Ky.  vi.  429  ;  13  Bush,  457. 

29.  First  Deed.  The  record  of  a  deed  to  A.  before  a  deed  to  B., 
which  was  executed  before  the  deed  to  A.,  entitles  the  deed  of  A.  to 
priority.     McCormick  v.  Atkinson,  Va.  xvii.  541. 

30.  Existing  Incumbrance.  A  purchaser,  of  land  with  knowledge 
of  an  ontstanding  incumbrance,  or  with  information  sufficient  to  put 
him  on  inquiry  in  reference  thereto,  is  not  a  purchaser  "  in  good  faith." 
Mueller  v.  Brighttm,  Wis.  xiii.  97. 

81.  Index —  Mortgage.  The  index  forms  no  part  of  the  record.  Ins. 
Co.  T.  Dcdse,  N.  Y.  xiii.  279 ;  87  N.  Y.  267.  See  Dodd  v.  Doty,  111. 
xii.  267  ;  56  111.  393. 

82.  Marked  «  Filed  for  Record"  but  not  Left.  Merely  leaving  a  deed 
with  the  recorder  and  having  him  indorse  it  "  filed  for  record,"  and  then 
withdrawing  it  to  have  stamps  placed  upon  it,  is  not  sufficient  to  make  it 
a  matter  of  record.     Bank  v.  Cheney,  HI.  vi.  710 ;  88  111.  602. 

i&.  Mortgagee  ^  Convegcmeer  —  Appointing  Agent.  A  conveyancer 
cannot  constitute  a  person  to  be  his  principal's  agent,  so  that  ne  will 
be  l>ound  by  the  condition  of  the  record.  Building  Asso.  v.  Houseman, 
Penn.  vii.  664. 

84.  Parol  Defeasance.  One  who  purchases  land  with  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon  inquiry  as  to  the  existence 
of  a  parol  defeasance  of  the  recorded  deed  nnder  which  his  vendor  claims, 
which  inquiry  would  enable  him  to  discover  the  true  nature  of  his  ven- 
dor's title,  is  chargeable  with  notice.    Helms  v.  Chotdboum;  Wis.  tU.  158. 
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35.  Quitclaim  Deed —  Warranty  Deed — Preference.  The  prior  ree- 
ord  of  a  deed  of  release  and  quitclaim  will  give  it  preference  over  a  deed 
of  the  same  land  previously  execated,  unless  the  intention  is  clearly  mani- 
fested not  to  include  in  the  quitclaim  deed  the  land  mentioned  in  the  other 
deed.     Brown  v.  Coal  Co.  HI.  x.  242  ;  97  111.  214. 

86.  Satisfaction  —  Mortgage  Debt  not  Due.  That  the  debt  which  is 
secured  by  the  mortgage  is  not  due  does  not  operate  to  put  the  subse- 
quent incumbrancer  on  notice  where  satisfaction  appears  upon  the  record. 
OgU  V.  Turpin,  lll.xiii.  12;  100  111.  148. 

37.  Purchater  at  Sheriff's  Sale.  The  purchaser  at  sherifiPs  sale  is 
affected  with  notice  by  the  records  and  possession  at  the  time  of  the  sale. 
McBane  v.  Wilson,  U.  S.  C.  C.  xii.  825. 

38.  Tax  Deed.  As  to  registration  tax  deeds  stand  upon  the  foodng  of 
other  deeds.     Oconto  Co.  v.  Jerrard,  Wis.  vii.  764. 

39.  Recording  Toum  Plat.  A  condition  in  a  deed,  that  it  is  not  to 
take  effect  until  a  town  plat  is  recorded,  is  not  fulfilled  by  merely  spread- 
ing a  plat  upon  record.     Thomas  v.  Eekard,  III.  vii.  43 ;  88  III.  593. 

40.  Void  Deed.  The  record  of  a  void  deed  to  secure  creditors  binds 
nobody.     McCormick  v.  Atkinson,  Va.  xvii.  541. 

41.  In  Wrong  County  —  Mistake  as  to  County  Lines.  That  a  deed  was 
recorded  in  the  wrong  county,  from  erroneous  information  as  to  the 
county  line,  will  not  give  the  record  any  validity.  Adams  v.  Hoyden, 
Tex.  xvii.  639. 

NtnSANCB. 

1.  Authorized  Act — At  Common  Law.  That  which  the  law  author- 
izes cannot  be  proceeded  against  as  a  nuisance  at  common  law.  Trans- 
portation Co.  V.  Chicago,  S.  C.  U.  S.  vii.  385 ;  99  U.  S.  685. 

2.  Ibid.  —  By  Statute.  The  state  cannot  prosecute  as  a  nuisance  that 
which  itself  hus  authorized.     People  v.  PUmk  Road  Co.  Mich.  vi.  370. 

8.  Abatement  —  Police  Power.  A  city,  under  its  police  power,  can 
abate  a  nuisance  without  adjudication  as  to  whether  there  is  in  fact  a 
nuisance.     Joyce  v.  Woods,  Ky.  ix.  645 ;  78  Ky.  386. 

4.  Rid.  —  By  Private  Perton.  A  public  nuisance  cannot  be  abated 
by  a  private  person,  unless  he  is  specially  injured  by  it  qua  public  nui- 
sance.    Bawden  v.  Lewis.  R.  I.  xii.  27  ;  13  R.  I.  189. 

5.  Bnd.  —  Breach  of  Peace.  Any  person  injured  by  a  public  nuisance 
may  abate  it,  provided  its  abatement  does  not  involve  a  breach  of  the 
peace.     Turner  v.  Hokxman,  Md.  x.  634  ;  54  Md.  1 48. 

6.  Ibid.  —  Sheriff  and  Deputies.  The  sheriff  or  his  deputy  may  abate 
a  public  nuisance  in  a  highway,  and  arrest  those  who  resist.     Udd. 

7.  Adjoining  Otoner  —  Accumulation  of  Water.  The  owner  of  land 
is  bound  to  prevent  the  accumulation  of  water  on  his  premises  in  such 
manner  as  to  overflow  adjoining  land.  Jutls  v.  Hughes,  N.  Y.  iii.  184 ; 
69  N.  Y.  267. 

8.  Ibid.  —  Adjoining  Occupier  raising  Walls  —  Smoking  Chimneys. 
An  action  will  not  lie  for  damages  for  a  nqisance  by  an  owner  of  a  house 
for  twenty  years  against  the  occupant  of  adjoining  premises  for  raising 
the  walls  of  his  house,  and  piling  timber  thereon,  so  as  to  cause  his, 
plaintiff's,  chimneys  to  smoke.  Bryant  v.  Lefevre,  Ct.  of  Appeal,  viii. 
409  ;  40  L.  T.  R.  N.  S.  579. 

9.  Rid.  —  Projecting  Wall.  Where  a  property  owner  is  unable  to 
improve  his  house  by  reason  of  the  projection  of  a  brick  wall  on  the  ad- 
joining lot,  the  latter  is  a  nuisance,  although  it  is  secure.  Meyer  v.  Metz- 
for,  Cal.  ill.  599;  51  Cal.  142. 

1 0.  Charter  —  License  —  Right  of  Property  in  Owner  —  Right  of 
Property  in  Others.  A  charter  granting  the  right  to  exercise  an  occnpa- 
tion  of  property  which  may  become  a  nuisance  is  a  sufficient  license  until 
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revoked.    FetiiUmng  Go.  v.  Hyde  Park,  S.  C.  U.  S.  Tii.  225;  97  U.  S. 
659. 

11.  Oontinuinff  Nuitanee  —  Action*.  One  who  creates  a  nuisanoe 
upon  anoUier's  land  is  under  a  legal  obligation  to  remove  it.  And  suc- 
cessive actions  may  be  brought  until  he  is  compelled  to  do  so.  Canal 
Oo.  T.  HiUskings,  Maine,  L  707 ;  65  Maine,  140. 

12.  Ibid,  —  Da4gMg«*.  In  an  action  for  an  injury  resolting  from  a 
continuing  nuisance,  it  is  inappropriate  to  instruct  the  jury  that  the  meas- 
ure of  damages  is  the  diminution  in  the  value  of  the  property.  Canal 
Go.  V.  Hitchingt,  Maine,  L  707  ;  65  Maine,  140.  Bighy  \.  Numan,  Cal. 
vU.  647  V  58  Cal.  408. 

13.  lind.  —  Erection  by  Previotu  Otoner.  A  request  to  abate  is  un- 
necessary, if  the  defendant  had  notice  of  a  nuisance  existing  on  his  laud 
at  the  time  of  the  conveyance  to  him.  Broder  v.  Saillard,  Chan.  ii.  314; 
2  Chan.  Div.    692.     Dickton  v.  R.  S.  Co.  Mo.  x.  247 ;  71  Mo.  576. 

Wayland  v.  Kansas  City,  Mo.  xiv.  179. 

14.  Ibid.  —  Statute  of  Limitations.  In  a  continuing  nuisance  the 
plaintiff  may  recover  all  damages  accruing  within  six  years  prior  to  tho 
date  of  his  second  writ.  P^mtiss  v.  Wood,  Same  v.  Aldrieh,  Mass.  xiv. 
278.    R.  R.  Co.  v.  AfcLendon,  Ala.  x.  688. 

15.  Ibid.  —  Notice  to  Remove.  The  continner  of  a  nuisance  is  entitled 
to  notice  and  opportunity  to  remove  it,  before  suit  brought.  Siman  v. 
BarthU,  Minn.  v.  657 ;  24  Minn.  448. 

1 6.  Ibid.  —  Waiver.  The  right  to  notice  is  waived  by  the  continuer 
of  a  nuisance  when  he  bases  his  defence  to  an  action  to  abate  it  upon 
grounds  other  than  want  of  notice,  and  proceeds  to  trial  upon  such  de- 
fence.    Ibid. 

17.  Damages.  The  damages  in  an  action  for  a  nuisance  must  be 
limited  to  such  as  the  plaintiff  had  received  at  the  date  of  the  writ. 
Ga»al  Co.  v.  Hitehings,  Maine,  L  707 ;  65  Maine,  140.  BigUyy.  li/unan, 
Cal.  vii.  647 ;  53  Cal.  403. 

18.  Dilapidated  Wall —  Highway.  A  dilapidated  wall  is  a  nuisance  if 
it  imperils  the  safety  of  travellers  on  a  highway.  Murray  v.  McShane, 
Md.  ix.  178;  51  Md.  217. 

1 9.  Equitable  Defence  —  Right  lo  Maintain  by  Grant  or  Prescription. 
In  an  action  to  abate  a  nuisance,  the  fact  that  the  defendant  has  a  right 
by  grant  or  prescription  to  maintain  the  alleged  nuisance  may  be  set  up 
as  a  defence.     Peunoyer  v.  AUen,  Wis.  xL  622  ;  51  Wis.  360. 

20.  Entire  Injury  —  Injury  to  Use.  Where  the  injury  to  real  prop- 
erty affects  its  entire  value,  recovery  must  be  had  therefor  in  a  single 
action ;  but  when  its  entire  destruction  is  not  involved,  separate  actions 
may  be  brought  for  the  damage  accruing  from  time  to  time.  Dickton  v. 
R.  R.  Co.  Mo.  X.  247;  71  Mo.  575. 

21.  Grantor  —  Covenant  of  Warranty.  A  grantor  will  be  liable  for 
tiie  continuance  of  an  existing  nuisance,  where  he  has  conveyed  with 
covenants  of  warranty.  LohmiUer  v.  Water  Power  Co.  Wis.  xi.  792 ; 
59  Wis.  683. 

22.  Information — Interest  of  Public — Subj eel-Matter.  The  infor- 
mation for  a  public  nuisance  must  show  what  interest  the  public  has  in  the 
subject-matter  of  the  complaint  Messersmidt  v.  People,  Mich.  xii.  210  ; 
46  Mich.  437. 

28.  Injunction  —  Equitable  Relief —  When  granted.  In  suits  to  en- 
join a  nuisance,  equity  will  not  relieve  if  the  plaintiff  has  adequate  redress 
at  law,  and  a  greater  injury  would  ensue  by  enjoining  than  by  a  refusal 
to  enjoin.     Daniels  v.  Water  Works,  Iowa,  xvi.  658. 

24.  Ibid.  —  Great  Outlay  and  Giving  Employment  as  a  Defence,  It  is 
nota  defence  that  a  nuisance  has  cost  great  sums  of  money  and  gives  em- 
ployment to  a  large  number  of  persons.  Lead  Co.'s  Appeal,  Penn.  xi. 
246;  96  Penn.  St  116. 
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25.  Rid.  —  Erection  —  Mitoppel.  A  plaintiff  who,  at  the  tim«  of 
erection  of  a  nuisance,  being  ignorant  of  the  consequences  natnrailj 
floving  therefrom,  made  no  complaint,  is  not  estopped  from  filing  a  bill 
for  an  injunction  after  the  oousequenoes  of  the  nuisance  have  become 
manifest.     Ikid. 

26.  Ibid.  —  Inconvenient  Building.  A  ooart  of  equity  will  not  re- 
quire a  merely  inconvenient  building  to  be  remoTcd  on  the  ground  that  it 
i»  a  nuisance.    Otarkr.  Donaldson,  111.  zv.  395  ;  104  111.  689. 

27.  Ibid.  —  Lead  Work*  in  Agricultural  DiitrieL  A  lead  works  in 
an  agricaltural  district,  whose  vapors  poison  the  neighboring  land,  n  a 
nuisance.     Lead  Co.'*  Appeal,  Penn.  xi.  246 ;  96  Penn.  St.  116. 

28.  IbieL  —  Livery  Stable.  A  livery  stable  in  the  residential  part  of  a 
eity  is  not,  per  te,  a  nuisanee.     Mint  v.  Ruttell,  U.  S.  C.  C.  vii.  265. 

29.  Ibid.  —  Personal  Discomfort  —  Damages  —  Injunetisn.  An  an- 
noyance which  so  disturbs  the  possessor  of  property  (hat  its  ordinary  use 
cannot  be  exercised  in  physical  comfort  is  a  nuisance,  for  which  damages 
will  be  given  at  law,  and  an  injunction  granted  in  equity.  S.  S.  Co.  y. 
murch,  S.  C.  U.  S.  XV.  673. 

80.  Ibid —  Powder  Magazine —  Public  Highway.  The  erection  of  a 
powder  magazine  near  a  highway,  in  a  growing  neighborhood,  will  be 
enjoined.      Weir  r.  Kirk,  Penn.  1  Am.  L.  T,  R.  87. 

81.  3id.  —  Private  Btnying- Ground.  A  private  borying  ground  ia 
not,  per  se,  a  nuisance.  Kingsbury  v.  Fhteer*,  Ala.  xii.  585  ;  65  Ala. 
479. 

82.  Ibid. —■  Sfaughter-I/oute  —  Trial  of  Fad— Issue  of  Fact  ovt  of 
Chancery.  Upon  the  question  whether  in  fact  a  slanghter-hoose  is  a 
naisaiice  an  issue  of  fact  may  be  framed  out  of  chancery.  Pnmer  v. 
Pendleton,  Va.  xiii.  62;  76  Va.  516. 

33.  Ibid.  —  PrimA  Facie  Case  —  Burden  of  Proof.  A  slanghter-house 
in  a  city  is  not  a  nuisance  per  se,  but  »prim6  facie  nuisance,  the  burden 
of  disproving  which  is  upon  the  defendant  Pruner  t.  Pendleton,  Va. 
xiii.  62 ;  75  Va.  516.  Woodyrar  v.  Sehaeffer,  Md.  xiii.  588;  57  Md.  1. 
Bushnett  r.  Robeson,  Iowa,  xvii.  709. 

34.  Ibid  —  JExtension  of  City  Limits.  That  a  slaughter-house  had 
existed  outside  the  city  limits  for  twenty  years  is  not  a  defence  to  an  ac- 
tion for  its  abatement.     Siefried  \.  Bay*,  Ky.  xvii.  150. 

35.  Rid.  —  Highway —  Health  and  Comfort.  To  constitute  a  slangb- 
ter-house,  on  or  near  a  public  road,  a  nuisance  to  passers-by,  it  must 
materially  affect  their  health  or  eonfort.  PhiUips  v.  State,  Tenn.  viii. 
788. 

86.  Ibid.  —  Statute  —  Prohibition.  A  statute  which  empowers  a  ma- 
nicipal  corporation  "  to  regulate  the  erection,  use,  and  continuance  of 
slaughter-houses  "  gives  the  right  to  prohibit  their  continuance.  Orvnin 
r.  People,  N.  Y.  x.  818. 

87.  Ibid  —  Slaughter-Houte  and  Brewery — PcUtUion  of  Stream,  An 
Injunction  wUl  be  allowed  restraining  the  owners  of  slaughter-houses  and 
breweries  from  polluting  a  stream  to  the  injury  of  a  mill  owner.  Wood- 
year  v.  Sehaeffer,  Md.  xiii.  688  !  57  Md.  1. 

88.  Jbid.  —  StaNe  —  Injury  to  Adjoining  Property.  A  stable  built  so 
bear  the  dwelling  of  another  as  to  interfere  with  its  comfortable  enjoy- 
ment is  a  nuisance.  Broder  v.  SaiUar^,  Chan.  ii.  814;  2  Chan.  Div. 
692. 

89.  Ibid.  —  Statute,  A  statnte  which  authoricee  judgment  of  abate- 
ment in  actions  at  law  for  damages  by  private  nuisance  abrogates  the 
remedy  in  equity  to  abate  private  nuisances.  Remington  r,  Foster,  Wis. 
T.  222;  42  Wis.  609. 

40.  Ibid.  —  Steam  Whistle.  A  steam  whistle  may  be  used  in  the  re^ 
alar  coarse  of  business.     Parker  v.  Union  Woolen  Co.  Coon.  i.  241. 
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4).  LtMtBord  and  linant.  A  nuisance  on  real  property  renders  the 
ovrner  liaUe,  and  not  the  tenant,  if  it  existed  at  the  time  of  the  demise. 
Ifemlick  v.  Me  Goiter,  N.  T.  x.  748 ;  22  Hun,  622. 

42.  3id.  The  party  liable  for  damages  resultioff  from  a  nuisance  not 
In  existence  at  the  time  of  making  a  lease  is  the  lessee.  Ditchett  v.  R. 
R.  Oo.  N.  Y.  iii.  66;  67  N.  Y.  426. 

43.  Ibid.  —  Opening  on  Sidewalt —  Ouard*.  Where  the  owner  of 
premises  fuls  to  properly  gnard  an  open  area  on  the  sidewalk,  he  creates 
»  publio  nuisance  and  is  liable  for  resulting  injuries.  Bueiching  y.  Gat- 
light  Oo.  Mo.  xi  676.     Morgan  v.  Bridge  Oo.  V.  8.  C  C.  vi.  707. 

44.  Mnd.  —  Light  and  Air.  A  reasomkble  opening  in  the  sidewalk, 
for  the  purposes  of  light  and  ventilation,  is  not,  per  se,  a  nuisance.  King 
V.  TVioimaaon,  Petin.'vii.  185. 

45.  Mid.  —  Repairt.  The  tenant,  not  the  landlord,  is  liable  for  nni- 
sances  originating  during  his  occupancy;  otherwise,  however,  where  the 
landlord  is  responsible  to  the  tenant  for  repairs.  Barn*  v.  Colien,  Mich. 
XV.  758.     Somem'  Appeal,  Penn.  vii.  442. 

46.  Municipal  Corporation  —  Board  of  SeaUh  —  Finding — Notice  to 
Owner.  A  finding  by  a  board  of  health  that  a  nuisance  exists  upon  par- 
ticalar  property,  without  notice  to  the  owner,  is  a  mere  nullity.  Button 
V.  Oamden,  N.  J.  iv.  819  ;  39  N.  J.  182. 

47.  Jirid. —  Oeerjiow  of  Sewage -^  Damages.  In  an  action  against  a 
local  board  of  healUi  to  restrain  the  flowing  of  sewage  on  the  plaintiffs 
land  damages  will  not  be  allowed.  Flower  v.  Legton  Local  Board,  Cu 
of  Appeal,  ir.  596 ;  25  Week.  Rep.  No.  28. 

48.  Ibid.  —  Oonttntdng  Nuttance.  A  town  which  succeeds  to  the 
ownership  of  a  highway  is  not  liable  for  a  continning  nuisance  unless 
knowledge  thereof  is  shown.  Morse  v.  Fair  Baven,  Conn.  xiv.  76 ;  48 
Conn.  220. 

49.  3id.  —  Notice  to  Remove.  Where  a  corporation  erects  a  nuisance 
in  the  highway,  and  the  city,  having  notice  of  such  erection,  does  not 
cause  its  removal,  it  becomes  liable  to  any  one  injured  by  said  nuisance. 
BstelU  V.  Lake  Crystal,  Minn.  x.  810;  27  Minn.  243. 

60.  Bfid,  —  Proposed  Improvement  —  PvbKc  Convenience  —  Injunc- 
tion. Where  a  proposed  improvement  will  entail  pecuniary  loss  to  an 
individual,  but  be  a  public  convenience,  it  will  not  be  enjoine<l.  Daugh- 
In  V.  Warren,  N.  C.  xiii.  667 ;  81  N.  C.  186.  Per  contra,  Morse  v. 
Fair  Haven,  Conn.  xiv.  76 ;  48  Conn.  220. 

61.  Ibid.  —  Street  Obstructions -^  Building.  The  temporary  obstruc- 
tion of  a  street  necessary  for  the  erection  of  a  building  does  not  constitute 
a  nuisance  if  not  unreasonably  prolonged.  State  v.  Omaha,  Neb.  xv. 
680. 

62.  Ibid.  —  Building  Bridge.  The  obstruction  of  a  street  for  the  pur- 
pose of  erecting  thereon  an  extensive  iron  bridge  in  lieu  of  a  woodeti 
one,  over  a  wide  railroad  cut,  is  not  a  nuisance  if  not  unreasonably  de- 
kyed.     TaggU  v.  Atlanta,  Qa.  ii.  468. 

58.  Ibid.  —  TVencA  in  Highway.  A  borough  council  may  authorize  a 
private  person  to  dig  a  trench  in  the  highway  for  the  purpose  of  laying 
pipe  to  convey  water  to  his  house,  and  it  will  not  be  a  public  nuisance. 
Smith  V.  Simmons,  Penn.  xvi.  282. 

64.  Ibid,  —  Watercourse  —  Insufficient  Channel.  A  municipal  CON 
poration  in  the  possession  of  a  waterconrse  is  liable  for  any  future  nui- 
Mmoe  due  to  an  insufficiency  of  means  to  carry  off  the  flow.  SeBick  ▼. 
JfaU,  Conn.  x.  690;  47  Conn.  260. 

66.  Ibid.  -"  Wooden  Building  in  Oitg  Limits.  A  wooden  building 
within  the  limits  of  a  dty  is  not,  per  se,  a  nuisance,  although  its  erection 
be  prohibited  by  law.  It  may  become  such  by  the  manner  in  which  it  is 
used.     Fields  v.  Stoieleg,  Penn.  xiii.  698. 
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56.  Obitrueliotu.  Anything  unlawfully  placed  npon  the  land  oi  an- 
other, which  can  and  ought  to  be  removed,  constitutes  a  nuisanoe.  Canal 
Co.  V.  Bitchings,  Maiue,  i.  707 ;  65  Maine,  140.  Tcaty  r.  Athton,  Q.  B. 
Div.  iL  114;  1  Q.  B.  Div.  114. 

57.  3id, — Filling  up  OanaL  The  filling  up  of  a  canal  by  a  solid 
embankment  unlawfully  placed  there  constitutes  a  nuisance.  Ccenal  Co. 
V.  HitchitiffS,  Maine,  i.  707 ;  65  Maine,  140. 

58.  Ibid.  —  Dam  —  Con$lruction  of  Building  —  Removal  of  Sidewalk 
and  Curb.  Where  the  defendants,  though  under  license  from  the  city, 
in  constructing  a  house,  removed  the  sidewalk,  curb,  and  gutter,  and  buUt 
a  dam  to  prevent  water  from  running  into  the  excavation,  it  is  a  nuisance, 
and  they  are  liable  to  any  one  injured  thereby.  Marit  v.  Auociation, 
N.  Y.  xi.  99. 

59.  Ibid.  —  let  Pond.  A  dam  built  across  an  arm  of  the  sea  into 
which  a  fresh-water  creek  empties  for  an  ice  pond  is  a  nuisance.  Dytr 
V.  Curtis,  Maine,  zii.  332. 

60.  3id.  —  Watercourse.  Where  a  railroad  company  to  supply  water 
for  running  its  trains  diverts  a  natural  watercourse,  it  is  liable  in  dam- 
ages to  riparian  owners.     Anderson  v.  S.  R.  Go.  Ky.  xvii.  683. 

61.  Ibid.  —  Navigable  Waters  —  Bridge —  Act  of  Congress  —  Slate 
Statute.  Where  a  bridge  over  navigable  waters  has  been  authorized  by 
Congress  and  the  state  legislature,  it  is  not  a  public  nuisance,  or  an  un- 
lawful structure.  Miller  v.  The  Mayor,  U.  S.  C.  C.  x.  168;  18  Blatoh. 
212. 

62.  Ibid.  —  Indictment.  The  remedy  for  obstrucdng  a  navigable 
stream  is  by  indictment.  That  a  person  alone  navigates  the  stream  does 
not  show  that  his  injury  differs  in  kind.  Blackwm  v.  R.  R.  Co.  Sfass. 
iv.  351 ;  121  Mass.  1. 

63.  Jbid.  —  Of  Street  —  Abatement.  A  lot  owner  may  maintain  an 
action,  in  his  own  name,  against  a  person  erecting  an  obstruction  in  a 
street  as  a  nuisance,  and  recover  damages.  Schulte  v.  Transportation 
Co.  Cal.  i.  640 ;  50  Cal.  592. 

64.  Ibid,  — Particular  Injury.  An  action  for  special  damages,  by 
reason  of  an  obstruction  of  a  public  street,  cannot  be  maintained  unless  it 
appears  that  the  plaintiff  has  suffered  injury  different  in  kind  from  that 
sustained  by  the  public.     Bigley  v.  Nunan,  Cal.  viL  647 ;  53  Cal.  403. 

65.  Ibid.  —  Driving.  A  person  driving  a  vehicle  in  such  a  manner 
as  to  impede  the  right  of  others  to  the  use  of  the  highway  is  guilty  of  a 
public  nuisance.     Turner  v.  Holtzman,  Md.  x.  634  ;  54  Md.  148. 

66.  iWdl  —  &reet  covered  by  Water  —  Obstruction.  Until  a  street  in 
the  city  of  San  Francisco,  covered  by  the  waters  of  the  bay,  b  made 
capable  of  being  used  as  a  street,  the  owner  of  a  lot  fronting  on  the  same 
cannot  maintain  an  action  for  the  abatement  of  an  obstruction  therein  as 
a  nuisance.     George  v.  Transportation  Co.  Cal.  i.  672  ;  50  Cal.  589. 

67.  Ibid.  —  Tide  -  Waters.  Any  obstruction  of  navigation,  between 
high  and  low  water  mark,  is  a  nuisance,  and  it  never  acquires  the  right 
to  exist  by  prescription.     Dyer  v.  Curtis,  Maine,  xiL  332. 

68.  Real  and  Personal  Damages —  Sale  of  Land  Pending  Action, 
Where  plaintiff,  pending  an  action  for  damages  to  himself  and  his  land 
from  a  nuisance,  conveys  the  land,  he  can  recover  only  for  personal  in- 
juries.     Wolfe  V,  Manuf.  Co.  Conn.  x.  628;  47  Conn.  231. 

69.  Reversioner  —  Right  to  Sue.  A  reversioner,  not  in  possesaioD, 
cannot  bring  an  action  on  the  case  in  respect  of  acts  causing  a  nuisanoe 
without  injury  to  the  reversion.    Cooper  y.  Crabtree,  Chan.  Div.  xiii.  704. 

70.  Flow  of  Surface  Water  —  Railway  RoadrBed.  That  a  railway 
company,  in  constructing  its  road-bed,  has  filled  np  an  artificial  ditch  on 
the  land  of  a  third  person,  by  which  surface  water  was  conducted  to  a 
river,  the  road-bed,  as  constructed,  turning  back  the  water   upon   the 
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premises,  is  no  gronnd  of  action.     0*  Connor  v.  R,  R,  Co.  Wis.  ziL  191 ; 
52  Wis.  526. 

PARDONS. 

1.  Conditum$.  Pardons  may  contain  special  conditions.  Semmei  v. 
C.  5.,  S.  C.  U.  S.  L  6 ;  91  U.  S.  21.  Arthur  v.  Craig,  Iowa,  v.  690 ;  48 
Iowa,  264. 

2.  ConfiieeUed  Property.  Pardon  for  treason  will  not  restore  confis- 
cated propertT,  for  that  is  condemned  by  au  exercise  of  belligerent  rights. 
Semmei  t.  U.  S.,  S.  C  U.  S.  i.  5 ;  91  U.  S.  21. 

3.  Jbid.  —  Amneaty  ProetamtUion.  The  Amnesty  Prodamation  ex- 
cepts from  its  benefits  property  affected  by  legal  proceedings  under  the 
laws  of  the  United  States.     Ibid. 

4.  Delivery  —  Cotmct  —  Receipt  h)  Cuttodian.  Delivery  of  a  pardon 
granted  to  a  convict  is  essential  to  its  operation ;  its  transmission  through 
the  mail  to  the  warden  or  costodian  of  the  prisoner  and  its  receipt  by 
him  is  a  sufficient  delivery  to  the  prisoner.  Rx  parte  Powell,  Ala.  zviL 
891. 

5.  For  Dittinel  Offence —  Other  Offencet.  A  pardon  granted  by  the 
president  of  the  United  States  for  a  distinct  offence  cannot  embrace  any 
other  offence  for  which  separate  penalties  and  panishments  are  prescribed. 
In  re  Weimer  and  Reynoldt,  U.  S.  C.  C.  vii.  88. 

6.  Its  Extent.  The  effect  of  a  pardon  granted  by  a  governor  is  to  re- 
lieve the  accused  of  the  punishment  annexed  to  the  offence  for  which  he 
was  convicted,  and  of  all  penalties  and  consequences,  except  political  dis- 
abilities, growing  out  of  the  conviction  and  sentence.  Edwardey.  Com- 
monwealth, Ya.  xvii.  286. 

7.  Overloading  Pastmgen  in  Steamboat  —  Remimon  of  Penalties. 
The  power  given  by  Congress  to  the  secretary  of  the  treasury  to  remit 
penalties  imposed  by  statute  for  carrying  passengers  in  steamboats  beyond 
the  number  permitted  by  law  does  not  infringe  upon  the  pardoning  power 
of  the  president.     Polloek  v.  The  Laura,  U.  S.  C.  C.  xii.  452. 

PABSNT  AND  CEULD. 

1.  Action  for  Causing  Death  of  Child —  At  Common  Law.  An  action 
will  not  lie  at  common  law  by  the  father  of  a  child  against  a  druggist 
who  caused  the  death  of  the  child  by  negligently  selling  morphine  when 
qainine  was  called  for.     Gann  v.  Woman,  Ind.  x.  201 ;  69  Ind.  458. 

2.  Acts  of  Child.  A  father  is  responsible  for  the  acts  of  his  minor  son 
oonunitted  in  his  presence  or  under  circumstances  showing  that  they  were 
done  with  his  knowledge  or  authority,  express  or  implied.  Dunks  v. 
Cfrey,  U.  S.  C.  C.  x.  721. 

3.  Adt^  Child — Services —  Compensation.  As  between  parent  and 
an  adult  child,  whenever  oompeusation  is  claimed  in  any  case  by  either 
against  the  other  for  services  rendere<l,  or  the  like,  it  roust  be  determined 
from  the  particular  circumstances  of  that  case  whether  the  claim  should 
be  allowed  or  not.     Barshherger  v.  Alger,  Va.  viii.  158;  81  Gratt.  52. 

4.  Bastard —  Colored  Child —  Acknowledgment.  The  restriction  con- 
tained in  art.  221,  Code  of  1825,-namely,  '■  No  other  proof  of  acknowl- 
edgment shall  be  permitted  in  favor  of  children  of  color "  having  l)een 
repealed,  children  of  color  have  now,  whatever  be  their  descent,  the  right 
to  prove  their  acknowledgment  in  the  same  manner  as  white  children. 
Succession  of  HibeH,  La.  xiii.  239 ;  33  La.  An.  1099. 

5.  Rrid.  —  Marriage  of  Pregnant  Woman.  The  marrying  of  a  woman 
with  child  operates  as  an  adoption  of  the  child.  The  husband  is  liable 
for  its  rapport,  being  in  loco  parentis.  State  v.  Shoemaker,  Iowa,  xviL 
149. 

6.  Bid.  —  Motket's  Custody.    A  girl   of  fourteen  was   seduced  and 
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delivered  of  an  Ulegitimate  child,  aod  left  it  (hoping  to  be  able  to  paj 
for  its  maintenance)  in  tlie  custody  of  strangers,  but  was  unable  t« 
maintain  the  child,  and  six  years  later  being  then  the  mistress  of  a  per- 
son, not  the  child's  father,  she  applied  for  delivery  of  the  child  to  her 
aister  and  brother4n-law,  who  were  respectable  people,  HIdd,  she  was  en- 
titled to  an  order  for  the  child.     Reff.  v.  Na$h,  Ct.  of  Appeal,  xvi.  31. 

7.  Credit  to  Minor  Son.  Where  credit  for  clothing  has  been  given  to 
a  minor  son,  his  father  will  not  be  boand.  Bcaieli  v.  Afoore,  N.  Y.  iz. 
626 ;  9  Daly,  235. 

8.  Daughter's  Service*  —  Temporary  £ImploynutU.  A  father  retails 
the  legal  right  to  claim  the  services  of  a  daughter  though  she  is  tempo- 
rarily employed  elsewhere.     BUmchard  v.  JUley,  Mass.  ii.  425. 

9.  jEnumeipalion  —  Contract  loith  Hi*  Child.  A  father  may  contract 
with  his  minor  scm,  whom  be  has  manumitted,  and  the  contract  will  be 
binding  upon  the  father.  Brovm  v.  Pyle.  Penn.  vi.  88.  Ikuik*  v.  Greg, 
U.  S.  C.  C.  X.  721. 

10.  liid.  —  Decah  cf  Faifter.  The  son,  by  the  death  of  the  parent, 
is  emancipated,  and  may  repudiate  a  contract  disposing  of  his  service* 
made  by  the  parent  in  hb  lifetime.     Borne*  v.  Barnes,  Conn.  zvH.  743. 

11.  Jbid.  —  Receiving  and  Spending  Mornings.  The  fact  that  the  sod 
is  permitted  to  receive  and  spend  his  own  earnings  does  not  work  an 
emancipation.     Dunk*  v.  Oreg,  U.  S.  C.  C.  x.  721. 

12.  Inf  unction  —  Contempt  —  Failure  to  Eaoereise  Parental  ContnA. 
Where  a  minor  son  who  had  not  been  emancipated  was  the  practical  head 
of  an  agency  of  which  liis  father  was  the  nominal  bead,  and  an  injunctioB 
was  served  on  the  father  forbidding  the  sale  of  certain  goods,  and  the 
son,  with  the  knowledge  of  his  father,  who  exercised  no  parental  author- 
ity to  restrain  him,  continued,  as  agent,  the  sale  of  such  goods,  the  father 
disobeyed  the  injunction,  and,  although  not  acting  fraudulently,  was  in 
contempt.     Ibid. 

13.  Legitimacy — Presumption — SebuttaL  While  the  principle  ex- 
pressed in  tlie  maxim,  pater  est  quern  nupHcB  demonslrant,  is  entitled  to 
great  influence,  yet  the  question  of  the  paternity  of  a  child  bom  in  wed- 
k)ck  is  one  of  fact  to  be  determined  upon  competent  evidence,  and  such 
evidence  is  not  limited  to  the  proof  of  impossibility  of  access.  Shuler  v. 
Bua,  S.  C.  xiiL  156 ;  15  S.  C.  421. 

14.  Ibid.  —  Prohibitory  Law  Repealed.  A  child  whose  parents  at  the 
time  of  conception  could  not  contract  marriage  because  one  of  them  was 
a  colored  person  could  legally  be  acknowledged  after  the  prohibitory 
law  was  abolished.     Succession  of  Hehert,  La.  xiiL  289 ;  38   La.  An. 

■   1099. 

1.5.  Medical  Attendance  —  For  Adult  Daughter.  A  father  is  not  liable 
for  medical  attendance  furnished  an  adult  daughter  who  resides  with  him 
as  part  of  his  family.     Blackleg  v.  Laba,  Iowa,  xvii.  712. 

1 6.  Ibid.  —  Parent's  Absence.  Where  a  physician  is  called  in  by  a 
third  person  to  treat  a  minor  child  of  an  abiseDt  parent,  upon  a  sadden 
and  great  necessity,  the  parent  will  be  liaUe  as  for  necessaries ;  the  third 
person  will  be  considered  his  agent  Raoul  v.  Newman,  Ga.  v.  554 ;  59 
Ga.  408. 

17.  Minor  under  PuNie  Avthority.  Whenever  a  minor  is  sabjected 
by  law  to  a  special  authority  («.  g.  a  sheriff's  posse  eomitatu*)  the  parental 
responsibility  for  the  acts  of  the  minor  ceases  during  the  existence  of 
such  subjection.     Coats  v.  Roberts,  La.  xvii.  528. 

18.  Minor's  Wages  —  Action  for  Wages  of  Minor.  For  the  wages  of 
a  minor  son  a  father  is  the  proper  party  to  bring  the  action.  Rhodes  r. 
Matifidd,  N.  Y.  xi.  108. 

19.  Necessaries  from  Child —  Contract.  In  the  absence  of  an  express 
contract  the  law  will  not  presume  a  promise  on  the  part  of  tiw  parant  to 
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pay  for  neoeMsries  furniahed  by  a  obiUL     U.  &  t.  JBart,  U.  S.  C.  C. 
xi.  10. 

20.  Posthumous  Cftild —  LUerest  in  EstaU.  A  poAthumoiu  child  takes 
an  estate  in  its  condition  at  his  birth.  Such  contingent  interest  as  he 
possessed  was,  in  a  sale,  by  the  law  of  Virginia,  represeuted  by  the 
children  in  bebg.     Kttotts  t.  Suams,  8.  C.  U.  S.  i.  62 ;  91  U.  S.  688. 

21.  Step-Falber  in  Loco  Partntii  —  Rights  and  Liabilities.  Where  a 
step-father  receives  a  step-son  into  his  family,  he  is  entitled,  while  stand- 
ing in  loco  parentis,  to  the  rights  and  is  subject  to  the  liabilities  of  an 
actual  parent.  Smith  v.  Rogers,  Kan.  x.  693.  Gerdes  r.  Weiser,  Iowa, 
xi.  169;  54  Iowa,  591. 

22.  Support  of  Parent.  There  is  no  legal  obligation  apon  a  child  to 
support  a  parent.  U.  &  v.  Httrt,  U.  S.  C.  C.  xi.  10.  Oroff  v.  SJMul- 
ding,  N.  H.  x.  341. 

23.  Surrender  of  Child  by  Parent.  A  parent  may,  by  agreement, 
surrender  the  custody  of  an  infant  child  so  as  to  transfer  the  legal  custody 
of  the  child  to  him  to  whom  it  is  surrendered.  Bonnet  v.  Netemeyer, 
Iowa,  xvi.  172. 

24.  Ibid.  —  Contract  —  Sevoeation.  The  father  of  an  infant  may,  by 
voluntary  contract,  transfer  bis  parental  power  over  his  child  to  another, 
and  such  a  coutract  is  not  revocable  except  for  sufficient  legal  ressons, 
such  as  bad  treatment  of  the  child  and  the  like.  Bentley  v.  Terry,  Ga. 
iv.  205. 

26.  For  Trespass  or  Negligence  of  Child —  Liability.  When  a  boy  is 
shot  intentionally  or  carelessly  by  another  boy  with  a  shot  gun  loade<l 
with  powder  and  fired  oflf  on  one  of  the  streets  of  New  Orleans,  the  father 
of  the  boy  who  discharged  the  gun  is  liable  for  damages  for  the  injury 
inflicted  and  suffering  caused  thereby.  Marionneaux  v.  Brugier,  La. 
xvL  208. 

PABTIBS. 

1.  Agent— Note  Indorsed  in  Monk  for  CoUeotion.  A  collection  agent 
who  holds  for  collection  a  note  payable  to  order,  and  indorsed  in  blank 
by  the  owner  for  the  purposes  of  collection,  can  sue  in  his  own  naiae. 
Boyd  V.  Corbitt,  Mich.  vi.  336;  37  Mich.  52. 

2.  Executor  —  Creditor  of  Testator  suimj  Legatees.  Where  an  execu- 
tor has  paid  the  residuary  estate,  he  is  not  a  necessary  party  to  a  suit 
by  a  creditor  of  the  testator  against  the  residuary  legatees.  JStuUer  v. 
Fotmg,  Ct.  of  Appeal,  viii.  608 ;  41  L.  T.  R.  N.  S.  142. 

3.  filing  Answer  by  Leave.  A  person  by  filing  an  answer,  with  leave 
of  court,  thereby  becomes  a  party  to  the  action.  Rosenthal  v.  Sutton, 
Ohio,  vi.  342 ;  31  Ohio  St.  436. 

4.  Infant  Defendant  —  Bill  taken  —  Pro  Confesso.  A  bill  in  equity 
should  never  be  taken  pro  confesso  against  an  infant  defendant.  Tucker 
V.  Beam,  Maine,  i.  410 ;  65  Maine,  352. 

6.  Jbid.  —  Guardian.  While  infants  can  answer  only  by  guardian, 
the  suit  must  nevertheless  be  directed  against  them.     Jbid. 

6.  Ibid.  —  Real  Estate,  Infants  must  be  made  parties  to  bills  in  equity 
affecting  their  title  to  real  estate.     Ibid. 

7.  Joint  Parties  —  Discontinuance  as  to  One.  Whero  parties  defend' 
ant  are  sued  upon  a  joint  contract,  a  discontinuance  against  one  will 
operate  as  a  discontinuance  as  to  all.  Munn  v.  Haynes,  5lich.  xii.  864 ; 
46  Mich.  140. 

8.  Joint  and  Several  Defendants  —  Severance  of  Action.  Where  the 
liability  of  the  defendants  is  joint  and  sevaral,  upon  the  death  of  one,  a 
severance  of  action  will  be  allowed,  bo  that  it  may  proceed  against  the 
survivor  and  the  representatives  of  the  decedent.  Seanum  v.  Slater,  U. 
S.  C.  C  xvL  743. 
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9.  Married  Woman  —  Suit  hy  Next  Friend  —  AbatemtnL  Wbero  a 
married  woman  brought  troTer  in  her  own  name  by  next  friend,  neither 
her  capacity  to  aae  in  her  lok  name  nor  the  technical  propriety  of  suing 
by  next  friend  coald  be  questioned  on  trial  under  the  general  issue. 
Royee  v.  Vandeuten,  Vt.  iv.  617;  49  Vt.  26. 

10.  Partnerihip.  Under  a  covenant  between  the  defendant  and  S.  and 
such  other  partners  as  be  may  associate  with  him  under  tlie  name  of  "  S. 
&  Co."  the  agreement  being  signed  by  "  S.  &  Co.,"  with  other  references 
to  "  S.  &  Co."  therein,  all  those  who  were  partners  at  the  time  of  the 
execution  of  the  agreement  may  join  in  an  action  upon  it.  Seymour  t. 
R.  R.  Co.  S.  C.  U.  S.  IV.  195 ;  106  U.  S.  820. 

11.  Party  in  Interest  —  Action  on  Judgment  to  hit  Use.  An  action 
brought  by  the  real  party  in  interest  in  his  own  name  in  New  York, 
upon  a  judgment  recovered  in  another  state  to  his  use,  will  be  sustained. 
Greene  v.  Ins.  Co.  N.  Y.  xi.  541 ;  84  N.  Y.  572. 

12.  Surety —  JVust  against  Co-Surety  —  Collaterals  —  As  Party  Per- 
son paid  by  Surety.  In  an  action  by  a  surety  against  his  co-surety,  to 
establish  a  trust,  and  compel  tlie  latter,  from  the  proceeds  of  collaterals 
in  his  hands,  to  reimburse  him  for  money  paid,  the  person  to  whom  pay- 
ment was  made  is  not  a  necessary  party  to  the  action.  Rosenthal  t.  Sut- 
ton, Ohio,  vL  343  ;  31  Ohio  St.  436. 

13.  Ibid.  —  Deed  of  Trust —  IVustee.  In  a  suit  by  surety  to  cancel 
a  conveyance  of  land  in  trust  to  recnre  a  note  of  the  principal,  the  trustee 
is  a  necessary,  not  a  nominal,  party  to  the  suit.  Teal  r.  Walker,  U.  S.  C. 
C.  V.  202. 

PARTITION. 

1 .  Aggregation  of  Funds  in  One  Mortgage.  Tho  aggregation  in  one 
mortgage  of  the  funds  of  several  beneficiaries  by  a  public  officer  charged 
with  the  investment  of  funds  in  court  may  be  made.  Chesterman  v.  Ry- 
land,  N.  Y.  x.  210. 

2.  Collation  —  Grandchildren  —  Death  of  Parent  before  Grandparent 
Grandchildren  coming  to  the  partition  of  their  grandfather's  estate  when 
their  own  father  died  before  the  grandfather  are  not  bound  to  collate 
what  their  father  received  before  bis  death.  Calhoun  v.  Crossgrove,  La. 
xiii.  307 ;  83  La.  An.  1000. 

3.  Disability  of  Parties  —  Practice.  In  partition,  infancy  or  other 
disability  will  not  stop  the  suit,  but  such  parties  in  interest  must  be  pro- 
tected until  the  disability  is  removed.  Austin  v.  S.  JR.  Co.  U.  S.  C.  C. 
xvi.  548 

4.  Funds  in  Court  —  Investment  —  By  City  Chamberlain  —  Direction 
of  Court.  Funds  in  partition  of  infants  deposited  with  the  chamberlain 
of  the  city  of  New  York  may  be  invested  by  him  without  any  direction 
from  the  courts.     Chesterman  v.  Eyland,  N.  Y.  x.  210. 

5.  Interference  with  Active  Trust.  A  partition  will  not  be  allowed 
where  it  will  interfere  with  the  active  trusts  of  the  testator.  Taylor  v. 
Grange,  Chan.  Div.  ix.  96.  Morse  v.  Morse,  N.  Y.  xii.  585;  85  N.  Y. 
58. 

6.  At  Law  or  in  Equity.  The  rights  of  the  parties  to  a  suit  for  parti> 
tion  may  as  effectually  be  enforced  at  law  as  in  equity.  Hopkins  v. 
Medley,  111.  xiL  427;  99  III.  509. 

7.  Legatees — Conversion  —  Executor  after  Power  of  Sale  Extinguished 
—  Parties.  The  legatees  upon  electing  to  prevent  a  conversion,  or  upon 
electing  to  reconvert,  may  have  a  partition  or  sale  of  the  land,  and  an 
executor  is  not  a  necessary  party  to  the  bill.  Prentice  v.  Janssen,  N.  Y. 
ix.  449. 

8.  Owelty  —  Lien.  Owelty  in  partition  constitutes  a  first  lien  on  the 
purpart  of  the  former  tenant  in  common,  and  u  entitled  to  priority  over 
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a  mortgage  of  bis  undivided  interest  given  by  said  tenant  before  tbe  par- 
tition.    McCandUii'  Appeal,  Fenn.  xiii.  92 ;  10  W.  N.  C.  No.  33. 

9.  ScUe  —  Gantling  of  TeneiuenU.  Where  a  partition  in  kind  cannot 
conveniently  be  made,  the  property  should  be  sold  to  effect  the  partition. 
Property  cannot  be  conveniently  divided  where  soch  division  would  ne- 
cessitate the  cantling  of  tenements  to  an  injurious  extent.  Meyer  v. 
Pargovd,  La.  xv.  897. 

10.  Ibid. —  Cott  of  Improvement*.  Upon  a  partition  and  sale  a  co- 
tenant  will  be  charged  with  his  proportion  of  the  cost  of  improvements 
which  he  has  authorized  or  acquiesced  in.  Prentice  v.  Januen,  N.  Y.  ix. 
449. 

11.  3id.  —  Real  and  Pergonal  Property  in  One  Parcel — Discretion. 
In  a  partition  suit  the  court  has  power  to  direct  the  sale  of  real  and  per- 
sonal property  in  one  parcel  when  it  is  to  the  interest  of  all  parties  to 
make  such  sale.     Ibid. 

12.  Tenant!  in  Common — Judgment  —  Lien.  A  voluntary  partition 
made  by  tenants  in  common  will  not  prevail  against  the  lien  of  a  judg- 
ment against  one  of  such  co-tenants  rendered  prior  to  such  a  partition. 
Emson  v.  Polhemtu,  N.  J.  iv.  488;  1  Stew.  489. 

13.  Ibid.  —  Parol  Agreement.  A  parol  agreement  for  the  partition  of 
land  between  tenants  in  common  is  valid,  if  it  be  followed  by  occupancy 
in  pursuance  thereof.     Pipes  v.  Buckner,  Miss.  ii.  22 ;  51  Miss.  848. 

14.  JJirf. — Parol  Severance  —  Distinct  Tracts.  The  right  to  sever 
the  tenancy  in  common  is  not  afiected  by  the  fact  that  tbe  parol  partition 
relates  to  lands  contained  in  separate  and  distinct  tracts.     Ibid. 

15.  Trust  &tate.  A  trust  estate,  when  the  reasons  are  sufficient,  and 
no  prejudice  to  the  estate  will  arise,  may  be  partitioned  in  equity.  Wet- 
more  V.  Zabriskie,  N.  J.  vi.  373 ;  2  Stew.  62. 

16.  Widow  and  Administratrix  of  Deceased  Son  of  Testator  —  As 
Party.  The  widow  and  administratrix  of  a  deceased  son  of  the  testator 
is  a  necessary  party  to  the  action  of  partition.  Peyser  v.  Wsndt,  M.  Y. 
xui.  666  ;  87  N.  Y.  322. 

PARTNERSHIP. 

I.  The  Relatiox.  III.  Contbacts  akd  Dbbts. 

II.  Assets.  IV.  Dissolution. 

1.  Contract — Intention — Interests.     A  partnership,  between  parties,   I.  Tfle  ReU- 
can  result  only  from  the  intention  of  the  parties ;  where  there  is  no  con-   ''<"'* 
tract,  there  must  be  a  joint  interest  in  the  property,  a  right  to  share  in 

the  profits,  and  a  right  of  control  over  the  property  and  business.  Chaf- 
fraix  T.  Lafitte,  La.  xv.  695 ;  30  La.  An.  631.  Oroswell  v.  Lehman, 
Ala.  ii.  116;  54  Ala.  568.  Curry  v.  Fowler,  N.  Y.  ix.  757 ;  14  J.  & 
Sp.  195.  Wyekoff  V.  Anthony,  N.  Y.  xi.  102.  Day  v.  Stevens,  N.  C. 
xvii.  181.  Richards  v.  Grinnell,  Iowa,  xvii.  649.  See  Harvey  v.  Mc- 
Adams,  Mich.  i.  45 ;  32  Mich.  472. 

2.  Ibid.  —  Profits  —  Agency.  The  right  to  participate  in  the  profits 
of  a  business  is  a  strong  p*tmu/a«(«  test  of  partnership,  but  it  is  not  con- 
clusive. Whether  such  participation  establishes  the  relation  of  principal 
and  agent,  is  the  true  test.  In  re  Howard  ;  Ex  parte  Tennant,  iv.  523  ; 
26  Week.  Rep.  No.  42.  Curry  v.  Fowler,  N.  Y.  ix.  757 ;  14  J.  &  Sp. 
196. 

8.  Ibid.  —  Compensation,  An  agreement  to  pay  and  to  receive  a  per- 
centage of  the  business  as  compensation  for  services  is  not  a  partnership 
agreement.  Ross  t.  Parkyns,  Eq.  Cas.  i.  115 ;  L.  R.  20  £q.  Cas.  331. 
Sangston  y.  Hack,  Md.  ix.  117;  51  Md.  173.  Nicholaus  v.  Thielges, 
Wis.  xi.  144 ;  50  Wis.  491.  Partridge  v.  Kingman,  Mass.  xi.  .503  ;  130 
Mass.  476.  Holbrook  t.  CBeme,  Iowa,  xii.  118;  56  Iowa,  45.  Seo 
Channon  t.  Stewart,  111.  xiv.  556;  108  111.  541. 
47 
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4  IHd. — Moiuy  Lant  —  Jrupectimt  of  Aeeottnta.  An  agreemeet  ta 
lend  money  in  which  it  is  stipolated  that  a  percentage  of  the  profiu  of 
the  business  shall  be  paid  to  the  lender,  and  that  the  aocounts  shall  be 
open  to  the  lender's  inspection,  does  not  necessarily  constitute  the  lender 
a  partner.  RicAardton  v.  Hugkitt,  N.  Y.  vilL  177 ;  76  N.  Y.  55.  la  rt 
Ward,  Tenu.  riii.  136.  SmeltUg  Co.  r.  Smith,  &.  I.  xi.  517 ;  18  £.  L 
27.     Curry  v.  FowUr,  N.  Y.  ix,  757  ;  14  J.  &  Sp.  195. 

5.  Accotoits  —  Acee$$  and  Vouchert.  A  partner  who  has  charge  of 
the  bosiness  is  bound  to  keep  regular  and  accurate  accounts,  and  give  the 
other  partners  access  to  them,  and  to  all  Toocher*.  Webb  t.  Fordye*, 
Iowa,  xi.  259  ;  55  Iowa,  11. 

6.  Hid.  —  CX«ab  dravm  by  Membtr.  Where  a  partner  draws  at  will 
money  of  the  firm  on  checks,  it  is  bis  duty  to  account  to  tlie  firm  for  th« 
same.     Ibid. 

7.  Md.  —  hUerett  on  Advances.  There  is  no  rule  of  law  wliich  pre- 
dadea  a  partner  from  receiving  interest  on  money  advanced  beyond  his 
share  to  the  firm.     Baker  v.  Mayo,  Mass.  xi.  124;  129  Mass.  517. 

8.  AgrieuUttral  Partnership.  Where  the  landlord  furnished  teams  and 
feed  for  them,  and  the  tenant  supplied  labor  and  provisions  of  the  gross 
product  of  the  crop  to  be  divided  between  them,  without  any  account  of 
expenditure  made  by  either,  there  was  not  an  agricultural  partaovhipw 
Bay  V.  Stevens,  N.  C.  xvii.  181. 

9.  Ibid.  —  Letting  on  Shares.  An  agreement  by  wUch  landlord  and 
tenant  each  furnish  half  the  stodc,  share  in  payment  of  taxes,  and  divide 
the  proceeds  of  a  farm,  constitutes  a  "  letting  on  shares,"  and  not  a  pait' 
nership.     Brown  v.  Jacquttte,  Penn.  x.  818;  94  Penn.  St.  113. 

10.  Attorney^  Firm —  Comnureial  Partnership.  A  partnership  be- 
tween attorneys  at  law  or  between  agents  collecting  claims  is  controlled 
by  the  same  principles  of  law  as  are  commercial  partnerships.  JJenver  v. 
Boane,  S.  C.  U.  S.  viiL  83 ;  99  U.  S.  863. 

11.  Jbid.  —  Refusal  of  Partner  to  eontinua  in  Cause  —  Buerest  m 
Fees.  The  refusal  of  an  attorney  at  law  to  continue  witli  his  partners  in 
the  prosecution  of  a  cause  will  deprive  him  of  any  part  of  the  fees  earned 
subsequent  thereto.     Ibid. 

12.  Business  under  a  Title — Member  and  Director -^  Withdrawal — 
Subsequent  Creditor  —  Notice.  A  person,  a  member  of  a  banking  asso- 
ciation under  a  banking  name,  and  a  published  director  thereof,  will  be 
liable  for  the  account  of  a  subsequent  creditor  who  was  not  informed  of 
his  withdrawal  from  the  firm,  except  by  the  dropping  of  his  name  from 
the  direction.     (Mark  v.  Fletcher,  Penn.  xL  755. 

13.  Buying  Property  —  Profits.  Where  parties  agree  to  purchase 
property  which  is  afterwards  to  be  sold  for  their  benefit,  the  legal  pre- 
sumption is  that  the  profits  are  to  be  shared  equally.  Smith  v.  Oilman, 
Md.  xiv.  657  ;  57  Md.  183. 

14.  Collateral  Business  —  Agreement.  In  a  partnership  to  condueta 
commission  and  warehouse  business,  in  which  one  partner  is  to  furnish  the 
buildings  and  fixtures,  and  the  other  to  conduct  the  business,  the  former 
failing  to  supply  more  than  certain  storage  room  can  have  no  interest  in 
the  profits  of  the  private  stores  of  the  latter,  provided  he  gave  all  proper 
attention  to  the  firm  business.  PameU  v.  Rolnns4>n,  Oiu  iv.  13;  58 
Ga.  26. 

15.  Common  Fund — Profits.  An  agreement  between  three  pertons 
by  which  a  certain  sum  fnnn  a  common  fund  is  placed  in  an  enterprise 
under  the  management  of  one,  all  sharing  in  the  profits  after  deducting 
the  sum  so  advanced,  constitutes  a  partnership.  Bbtrris  v.  HiUegas,  CaL 
ix.  738. 

16.  Continuation  after  Term.  Where  a  partnership  formed  under  vfif 
des  and  limited  as  to  time  is  silently  continued  after  the  ezpiratioD  of 
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the  period  preacribed  for  its  duration,  it  is  to  be  treated  as  eontinuing,  bt^t 
dissolqble  at  the  will  of  aov  oue  of  them.  Sangston  t.  Hack,  Md.  ix. 
117  ;  51  Md.  173.     Cox  v.  WUloughbv,  Chan.  Div.  ix.  696. 

17.  Ibid. —  Deceased  Partner' t  iTUerest' — Liability  of  hie  General 
Estate,  Unless  a  deceased  partuer  directs  in  clear  terms  that  his  general 
estate  shall  be  chargeable  with  the  losses  of  the  partnership,  a  provision 
of  his  will  that  his  interest  in  the  partnership  shall  be  continued  will 
bind  only  that  interest.  Snnth  v.  Ay»;  Smith  v.  Bank,  S.  C.  U.  S.  ix. 
683;  101  U.S.  320. 

18.  Bnd.  —  For  Benefit  of  Third  Person  —  Privity.  Where  the  arti- 
cles provide  that,  when  the  business  reaches  a  certain  degree  of  profit- 
ableness, a  specified  sam  of  money  shall  be  paid  the  plaintiff,  he  cannot 
enforce  specific  performance,  or  obtain  damages  for  a  refusal  to  continue 
the  business.     Greentaood  v.  Sheldon,  Minn.  zvii.  115. 

19.  Failure  to  Complete  Corporation  —  Liability  of  Menders  for  Debts. 
Where  persons  attempted  to  incorporate  an  association,  but  having  failed 
to  file  the  articles  of  association  with  the  proper  officer,  they  acquired  uo 
corporate  existence,  all  the  members  of  the  association  were  liable  for  its 
debts,  nor  were  any  exempt  from  liability  because  they  had  paid  for  the 
stock  subscrilied  by  them.     Jiichardson.  v.  Pitlz,  Mo.  xi.  403. 

20.  Ibid.  —  Unincorporated  Society — Liability  of  its  Jfembers.  All 
the  members  of  an  association  are  liable  for  debts  contracted  in  its  name ; 
none  are  dormant  partners.  Shamhirg  v.  Ruggles,  Penn.  iii.  813 ;  3  W. 
N.  C.  293.     R.  Ji.  Co.  V.  Pearson,  Mass.x.  81 ;  128  Mass.  445. 

21.  Ibid.  —  Incoming  Member  —  Old  Debt  —  Payment  of  Ittterest. 
Payment  of  interest  by  a  banking  association,  on  a  debt  existing  when  a 
new  member  came  in,  will  not  of  itself  show  an  assamption  of  such  debt. 
Shambvtrg  v.  Buggies,  Penn.  iii.  313 ;  3  W.  N.  C.  293. 

22.  Firm  Name  — Limitation  —  Amentbnent.  The  mere  firm  name  is 
amendable.  And  that  amendment  may  be  made  after  the  time  limited  by 
the  statute  in  which  a  debt  can  be  recovered.  King  v.  Fox,  Penn.  L 
60. 

23.  Firm  Name  Continued  —  Indorsement  —  Notice.  Where  a  retiring 
partner  permits  the  firm  name  to  be  used,  though  notice  of  dissolution 
was  mailed  to  all  persons  dealing  with  the  firm,  he  will  be  liable  upon  an 
indorsement  in  the  firm  name  to  a  discounter  thereof,  who  had  not  had 
nodce  of  dissolution.  Jkmk  v.  Hert,  N.  Y.  xiv.  374.  Gammon  r.  Huse, 
III.  xii.  585  ;  100  111.  234. 

34.  General  Assignment  —  By  One  Partner  —  Insolvency.  One  mem- 
ber of  an  insolvent  firm  cannot  make  a  general  assignment  without  the 
assent  of  the  other  partners  if  they  are  accessible.  Holland  t.  Drake, 
Ohio,  4  Am.  L.  T.  B.  479.  Lieb  y.  Pierpoat,  Iowa,  xiv.  77 ;  58  Iowa, 
469. 

25.  Holding  Out.  Where  a  debtor  mortgaged  his  stock  of  goods  to  a 
firm,  and  with  the  knowledge  of  one  member  the  business  was  carried  on 
by  the  debtor  in  the  firm  name,  the  firm  is  liable  for  credit  given  the  lat- 
ter.    Tobacco  Co.  v.  Jenison,  Mich.  xiv.  335 :  48  Mich.  459. 

26.  Investmtnt  of  Funds  —  Leviable  Interest.  When  the  profits  of  a 
transaction  in  which  two  or  more  are  interested  are  invested  in  property 
by  one  of  the  partners,  the  other  partners  have  no  leviable  interest  prior 
to  an  assent  to  inch  purcbasei.  Becht  t.  Hankey,  Minn.  vi.  308 ;  25  Minn. 
212, 

27.  Interest  of  Member  in  Firm  Assets.  The  interest  of  a  partner  in 
a  firm  consists  in  his  share  of  the  assets  after  all  accounts  are  settled 
among  the  partnen  and  all  debts  paid.  Lambert  v.  GriJgUh,  Mich.  xv. 
628. 

28.  Limited  Liability  —  In  Foreign  Courts.  In  the  absence  of  any 
acta  of  a  special  partner  whereby,  oader  the  general  principles  of  law,  he 
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woald  incnr  the  liability  of  a  general  partner,  his  limited  liability  is  rec- 
ognized and  protected  by  the  coarta  of  other  states,  according  to  the  law 
of  the  state  in  which  the  limited  partnership  is  formed.  Lawrence  v. 
Bateheller,  Mass.  xii.  785 ;  131  Mass.  504. 

29.  Ibtid. —  Guarantied  Profit*.  An  agreement  by  which  a  partner 
was  to  receive  one  eighth  of  the  profits  and  bear  tlie  losses  in  the  same 
proportion,  and  that  if  in  any  year  his  profits  should  not  amount  to 
$2,500,  that  then  he  should  be  credited  a  sura  eqnal  to  that  amount,  is  a 
guaranty  of  a  clear  annual  gain  of  S2,500.  Welth  y.  Canfield,  Md.  xvi. 
719. 

30.  Majority  of  Members  —  Authority  over  Property.  A  majority  of 
the  members  of  the  partnership  can  make  a  valid  sale  of  the  property  be- 
longing to  the  firm  without  the  consent  of  the  minority,  when  there  is  no 
fraudulent  combination  to  injure  or  oppress  the  minority.  Staple*  v. 
Sprague,  Maine,  xvii.  243. 

31.  Member*  —  Contract  —  Admi*tion —  Evidencf.  A  general  ad- 
mission by  A.  that  B.  is  his  partner  may  be  overcome  by  testimony  as  to 
the  real  agreement  between  the  parties.  Nicholaus  v.  Thielge*,  Wis.  xi. 
144;  50  Wis.  49. 

82.  Ibid.  —  Evidence  —  MercatUile  Agency  —  DecUtrationt  of  Third 
Partiet.  In  an  action  by  a  creditor  of  a  firm  to  charge  the  defendant  as 
a  member,  neither  the  reports  from  a  mercantile  agency  nor  the  declara- 
tions of  other  third  parties  are  competent  evidence  to  establish  such  lia- 
bility.     Cook  V.  Penrhyn  Slate  Co.  Ohio,  xi.  277. 

33.  Ibid. —  Contract  of  Member — Reliance  of  Creditor.  When  the 
conduct  of  a  party  is  relied  upon  to  charge  him  as  a  member  of  a  firm,  it 
should  appear  that  the  creditor  trusted  the  firm  on  the  faith  of  such  party 
being  a  member.     Ibid. 

SX  New  Firm  of  Part  of  Old  Member*  —  Debt*.  Where,  after  dis- 
solution, some  of  the  members  made  a  new  firm,  that  concern  is  liable  for 
the  debts  of  the  old  partnership.  Strong  v.  Nile*,  Conn.  vi.  427 ;  45 
Conn.  62. 

35.  One  Person  Conducting  Busineu.  That  all  the  important  acts  of 
the  business  were  done  by  one  man  and  in  his  own  name  is  evidence  of 
the  non-existence  of  the  partnership.  Menge*,  Adm'r,  v.  Eyster,  Penn. 
vi.  697. 

36.  Option  to  become  Member.  Where  A.  has  the  option  to  become  a 
member  of  the  firm  of  B.  and  C.  in  a  certain  transaction,  on  making  his 
election,  he  becomes  a  member.  Montgomery  v.  Machine  Work*,  S.  C.  U. 
S.  i.  587 :  92  U.  S.  257. 

37.  Ownership  of  Good*  —  Interest  in  Profits.  A  person  may  be  a 
partner  in  the  profits  without  Iteing  a  partner  in  the  ownership  of  the 
goods.     Beekt  v.  Hankey,  Minn.  vi.  308;  25  Minn.  212. 

38.  Profits  made  in  Another  Bustnets.  The  right  of  one  partner  to 
share  in  the  profits  made  by  another  partner  in  another  business  carried 
on  in  contravention  of  the  partnership  articles  is  confined  to  three  cases, 
viz.,  where  the  profits  have  arisen,  1,  by  use  of  the  partnership  property ; 
2,  from  a  rival  business  ;  or  8,  by  taking  an  unfair  advantage  of  his  con- 
nection with  the  partnership.  Dean  v.  McDowell,  Ct.  of  Appeal,  v. 
734 ;  26  Week.  Rep.  No.  25. 

39.  Profits  Deferred  to  pay  Advance*  by  Member*.  Where  three  per- 
sons agreed  to  operate  a  "  mining  property  as  a  company,"  but  no  divi- 
sion of  profits  was  to  be  made  until  two  of  the  parties  were  reimbursed 
for  moneys  advanced  in  the  enterprise,  a  copartnership  was  created. 
^fbee  V.  Hawkett,  U.  S.  C.  C.  xiv.  259. 

40.  Service*  —  Compensation.  A  partner  is  not  entitled  to  compensa- 
tion for  his  services  in  the  business  of  the  partnership,  unless  there  is  an 
agreement  to  that  effect.  Forrer  v.  Forrer'*  Eafrs,  Va.  vi.  1 87 ;  29  Gratt. 
134     StMini  v.  WiUard,  Vt.  xiL  766;  53  Vt.  665. 
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41.  Speci<d  Parttur  —  Tnut  Fundi  eonverted  by  Partner.  A  special 
partner,  who  has  become  a  general  one  by  his  neglect  of  the  statutory 
provisions  regulating  such  partnerships,  is  liable  to  the  estate,  of  which 
his  partner  was  executor,  for  the  act  of  the  latter  in  converting  securities 
of  the  estate  to  the  use  of  the  partnership.  Guillou  v.  Peterson,  Penn. 
viii.  248;  89  Penn.  St.  163. 

42.  Special  Venture.  Where  persons  agreed  to  cut  and  pack  for  sale 
a  quantity  of  ice,  and  after  deducting  all  expenses  from  the  proceeds  of 
sale  to  divide  the  residue  in  equal  shares,  a  partnership  was  created  be- 
tween them.     Staples  v.  Sprague,  Maine,  xvii.  243. 

43.  Third  Partiet.  The  manner  in  which  a  person  holds  himself  out 
to  the  public  with  respect  to  his  relations  to  a  partnership  will  determine 
the  extent  of  his  liability  ;  not  a  private  understanding  between  himself 
and  the  firm.      William*  v.  Rogert,  Ky.  viii.  305;  14  Bush,  776. 

44.  Action  in  Name  of  Person  under  Disabilities  as  One  of  Firm, 
The  use  of  the  name  of  a  person,  as  a  member,  who  is  disabled  from 
acting,  is  not  a  violation  of  the  statute  providing  against  the  use  of  the 
name  of  a  party  not  interested  in  the  partnership  business.  Zimmerman 
V.  JSrfiard,  N.  Y.  xi.  280 ;  83  N.  Y.  74. 

4d.  Bailee  —  Stored  by  One  Partner  —  Delivery  to  Another.     Where  11.  Assets. 
a  partner  stored  partnership  property  with  a  warehouseman,  claiming  it 
as  his  own  and  talcing  a  receipt  therefor  in  his  individual  name,  a  delivery 
to  another  partner  was  a  valid  delivery.    OrotwellY.  Lehman,  Ala.  ii.  1 16 ; 

54  Ala.  363. 

46.  Goods  —  Rescission  of  Contract.  Groods  sold  to  the  firm  of  B.,  C. 
and  A.,  or  their  proceeds,  on  the  rescission  of  the  vendor  for  fraud,  cannot 
be  taken  to  satisfy  the  creditors  of  B.  and  C,  as  a  firm.  Montgomery  v. 
Machine  Works,  S.  C.  U.  S.  i.  587 ;  92  U.  S.  257. 

47.  Death  of  Member  —  Business  Continued  —  Litdnlity  of  Estate. 
Where  the  articles  provide  that  the  death  of  a  partner  shall  not  end  the 
relation,  but  that  his  executor  shall  act  in  his  stead,  the  general  estate  of 
such  partner  will  be  bound  for  the  debts  of  the  firm.  Sodgett  v.  Bank, 
Conn.  xii.  719. 

48.  Good- Will — Solicitors.  In  the  case  of  a  firm  of  solicitors  there  is 
nothing  which  can  be  sold  or  valued  as  a  partnership  asset  analogous  to 
the  "  good-will  "  of  a  trading-firm.  ArundeS  y.  Bell,  Ct.  of  Appeal,  xviL 
224. 

49.  Insolvent  Partnership  —  Sale  by  Survivor  —  Administrator.  The 
sale  of  property  by  the  survivor  of  an  insolvent  partnership,  though  au- 
thorized by  the  deceased  partner's  will  and  for  the  purpose  of  paying 
partnership  debts,  is  void,  unless  he  first  qualify  as  administrator  and  o^ 
tain  a  license  to  make  the  sale.  Jffill  v.  IVeat,  Maine,  v.  593 ;  67  Mtdne, 
501. 

50.  Interests  Severed  —  Action.  Partners  may  sever  their  interests 
and  contract  between  themselves  with  reference  to  partnership  property, 
and  upon  such  contracts  actions  may  be  maintained  as  between  strangers. 
Davies  v.  Skinner,  Wis.  xvii.  30. 

51.  New  Lettse,  One  partner  cannot  obtun  a  new  lease  in  his  own 
name;  the  renewal  will  be  considered  as  a  graft  upon  the  old  stock. 
MUchell,  Ex'r,  v.  Read,  N.  Y.  xii.  473 ;  84  N.  Y.  886. 

52.  Partner  Appropriating  Firm  Property —  Notice.  A  creditor  can- 
not retwn  money  or  property  of  the  partnership  knowingly  received  by 
him  in  payment  of  a  member's  debt.  Thomas  v.  Pennrich.  Ohio,  iii.  899 ; 
28  Ohio  St.  55.  Johnson  v.  Bersey,  Maine,  x.  401 ;  70  Maine,  74. 
Davis  V.  Mediary,  Minn.  xi.  200.     Rhodes  v.  MeKean,  Iowa,  xi.  608 ; 

55  Iowa,  547.     Bank  v.  Campbell,  Va.  xii.  766.     Sheehy  v.  Graves,  Cat. 
xiii.  267  ;  58  Cal.  449. 

53.  Paying  Partner's  Debt — Consent — Creditors.     Creditors  cannot 
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attack  tbe  approprktion  o{  firm  propertr  to  a  parteer't  «m,  wben  tiie 
otbur  members  have  auented  thereto.  Majifield  t.  £mi(mr,  Kj.  ziii. 
74. 

54.  Primary  LieMUty  for  Firm  DtbU.  Partnership  property  is  pri- 
marily liable  for  partnership  debts.  Ros*  ▼.  Hendermm,  N.  C.  iv.  211 ; 
77  N.  C.  177.  Hard  v.  MiUigcm,  N.  Y.  ix.  688.  .Bowen  t.  JW&n^ 
Neb.  zv.  214.  ShalcUford^t  Adm'r$  t.  CSark,  Mo.  xvi  789.  Boop  t. 
Mtrrim,  Neb.  ZTii.  116. 

55.  Property  Putduutd  hy  Mentber—Ute  hy  Firm —  ThMl  PerwM. 
Tbe  purchase  of  personal  property  by  a  nembier,  with  individrnJ  fonds, 
•ad  its  ai^cation  to  firm  nses,  with  the  acquiescence  of  the  parchaaer, 
works  a  couTersion  to  partnership  property,  as  to  third  persons.  Ptmrn 
T.  WiUoH,  Minn.  tL  656;  25  Minn.  189. 

56.  Parthattr  of  Partner'i  Inttrett  —  Egmtin,  Pnrehaser  of  a  part- 
ner's interest  in  partnership  property  takes  subject  to  partnership  equi- 
ties. i2oMT. /fen<^«>n,N.  C.  It.  211;  77  N.  C.  177.  Mari$'w.  Say- 
ward,  Cal.  i.  567  ;  50  Cal.  57.  BamdaU  t.  Jolmtmt,  K.  I.  ziL  415 ;  13 
B.  I.  338.  CUmtnU  t.  Jeuvp*,  N.  J.  zvi.  628.  Boop  t.  Hermt,  Neb. 
xvii.  116.     See  Hattelmatt  v.  Dougkua,  Ind.  ii.  300 ;  52  Ind.  252. 

57.  Real  EttOte  —  When  Partnenkip  Proprrty.  Keal  estate  purchased 
with  the  funds  for  tbe  purposes,  and  appropriated  to  the  nses  of  a  part- 
nership, is,  in  eqai<7,  presumed  to  be  partnership  property,  and  it  is, 
under  such  circumstances,  immaterial  whether  the  l^al  title  is  takes  iu 
the  name  of  a  part  or  all  of  tbe  partners.  Hogte  v.  Xotr,  Ner.  ▼.  118. 
Bant  V.  Satpyer,  Ohio,  ziv.  601 ;  38  Ohio  St.  839.  Diyyt  t.  Amn, 
Ya.  xviL  578. 

58.  JUd,  —  Cottrtrtion  —  ImuraiHie  PeUey.  The  purchase  of  real 
estate  and  policies  of  life  insurance  by  a  partner  with  firm  assets  fraudu- 
lently appropriated,  and  afterwards  conveyed  to  his  wife,  will  render  the 
latter  a  trustee  for  the  firm  and  its  creditors  for  the  amoaat  realized  on 
the  sale  of  the  land  and  the  collection  of  the  polfeies.  Shdtr  t.  7row- 
brie^,  N.  J.  T.  214 ;  1  Stew.  595. 

59.  Bfid.  —  Deed  to  Member§  —  DeteripHve  Word*  —  Judgment  — 
Lien.  Where  a  deed  for  real  property  is  made  to  the  memb««  of  a  firm 
by  their  individual  names,  and  to  the  names  is  added  **  doin|;  bosiaeas 
under  the  style,"  etc,  and  all  the  members  of  tha  firm  subsequently  jtnn 
in  a  confession  of  judgment  over  their  individual  names  and  seals,  and 
add  thereto  words  like  to  those  used  in  the  deed  and  describing  them  as 
partners,  the  judgment  is  a  lien  upon  the  land  and  will  bind  it  in  tbe 
bands  of  a  subsequent  purchaser  from  the  finn.  Lauffer  v.  Ottttt,  Peno. 
vii.  874;  87  Penn.  St  479. 

60.  Ibid.  —  Dower  —  AgrtomtiU.  Real  property  owned  by  a  firm 
will  not  be  treated  as  personalty  in  the  absence  of  an  agreement  between 
the  partners,  and  is  subject  to  dower.  Lvwt  v.  L«mt,  Ky.  vi  142;  IS 
Bush,  688. 

61.  Ibid. — Heirt.  The  real  estate  of  a  partnership  is  the  property  of 
the  firm  for  all  parposes  of  the  business  <A  the  firm  ;  tbe  interest  of  tbe 
heirs  of  a  partner  is  to  be  considered  with  relation  thereto.  Botntm  v. 
Sinker,  Ind.  xi  529.     Holme$  v.  Sdf,  Ky.  xii.  14 ;  79  Ky.  897. 

62.  Ibid.  —  Individual  Real  Property  brought  «»(o  Firm  —  Capital 
Stoek.  Individual  real  property  brought  into  the  partnership  at  tbe  tine 
of  its  formation  or  af terwanls,  and,  by  proper  agreem«tt  of  the  partners, 
converted  into  partnership  property  and  appropriated  to  its  uses,  becomes 
a  portion  of  the  capital  stock,  and  will  be  treated  in  equity  as  personalty, 
although  standing  in  the  name  of  an  individual  partner.  Hoj^  ▼.  Lote, 
Nev.  V.  118. 

63.  Ibid.  —  Priority  of  Firm  Creditort-  In  the  distribation  of  real 
estate  owned  by  a  partnership  firm  creditors  are  entitled  to  priority  over 
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iadiTidoal  creditors.  Spauldit^  v.  Wibon,  Ey.  xv.  S96 ;  80  Ky.  589. 
Digg*  ▼■  Brown,  Va.  xvii.  578.  Breea  v.  Riehardion,  Colo.  xvi.  864. 
See  iro«i«  v.  X010,  Nov.  v.  118. 

64.  hid. —  TiUt  in  Name  of  Member —  Trutt.  Where  real  estate  is 
purchased  with  partnership  funds  for  the  beuefit  of  the  partnership,  and 
title  taken  in  name  of  one  partner,  a  trust  arises  to  the  partners  by  im- 
plication of  law.  FairchUd  v.  Fairchild,  N.  Y.  ii.  867  ;  64  N.  Y.  471. 
-Siani's  Ex'r  v.  Klein,  S.  C.  U.  S.  xii.  641 ;  104  U.  S.  18. 

65.  Sale  by  Partner  of  hi*  Interest —  To  One  of  the  Firm — Creditors. 
The  transfer  by  one  partner  of  his  interest  to  his  copartner,  as  against 
firm  creditors,  is  a  question  of  good  faith.  Shirmer  v.  Huher,  U.  S.  C.  C. 
viiL  898.  OboHey  t.  Weil,  Md.  iv.  577 ;  47  Md.  277.  Case  t.  Beaure- 
gard, S.  C.  U.  S.  vii.  481. 

66.  Ibid.  —  Consent  of  Partners  — Creditors  —  Fraud —  Waiver.  The 
sale  by  a  partner  of  his  interest  with  the  consent  of  his  fellow  partners 
is  valid  as  against  general  creditors ;  or  if  he  sells  in  fraud  of  his  partners, 
tbey  may  waive  the  fraud,  nud  creditors  cannot  object.  C<%se  v.  Beaure- 
gard, 8.  C.  D.  S.  vii.  481 ;  99  U.  S.  119.  Coakleg  v.  Weil,  Md.  iv.  577 ; 
47  Md.  277. 

67.  Ibid.  — 8tM  used  in  the  Business —  Creditors.  An  assignment  of 
partnership  assets,  to  indemnify  a  partner  for  an  adtance,  being  still  used 
hi  the  firm  business,  is  fraudulent  as  against  firm  creditors.  Graswitt  v. 
ConnaJly,  Va.  iii.  57 ;  27  GratU  19. 

68.  Bankruptcy —  Omission  of  a  Partner  in  the  Petition  —  Discharge,    in.  Debu. 
Failure  to  name  one  of  the  partners  iu  a  petition  in  bankraptcy  is  canse 

for  a  refusal  to  grant  a  discharge.  Bank  v.  Iron  Co.  U.  S.  C.  C.  vi. 
579, 

69.  Buying  on  Credit —  Contract — Notice  —  Liability  of  A^mbers. 
Where  the  managing  partner  buys  goods  on  time  when  he  ought  to  have 
bought  for  cash,  aocording  to  a  partnership  agreement,  each  member  id 
liable  for  the  debt  even  though  the  seller  had  knowledge  of  thcagree- 
■eat.    Johnson  v.  Bemheim,  N.  G.  xiv.  58. 

70.  Contracts  —  Non-  Commercial  Firm.  A  partner  may  bind  the  firm 
in  all  business  relating  to  the  partnership,  and  in  the  regular  couree  of 
business,  whether  the  copartnership  he  commercial  or  non-commercial. 
Moody  V.  Wiley,  Ky.  xiiL  IS.  Judge  v.  Braswell,  Ky.  iii.  602 ;  18  Bush, 
67. 

71.  Contract  under  Seal  —  Parol  Assent.  A  sealed  contract  made  by 
one  partner  in  the  firm  name  does  not  bind  another  partner  without  his 
oonsent  which  may  be  shown  by  parol.  Herzog  v.  Sawyer,  Md.  xvii. 
464. 

72.  Exeemtion  against  Member —  Seizure —  Trespass.  The  seizure  of 
firm  chattels  under  execution  against  an  individual  partner  is  trespass. 
Sanborn  v.  Eoyee,  Mass.  xiv.  312;  182  Mass.  594. 

73.  Ouanmly.  The  partnership  relation  per  se  does  not  authorize  a 
partner  to  guaranty  the  obligation  of  a  third  party.  Osborne  t.  Carr, 
Minn.  xv.  52. 

74.  Hiring  of  Horse  for  Firm  Uso.  The  hiring  of  a  horse  for  a  part- 
nership purpose,  to  be  used  by  an  agent  of  the  firm,  is  within  the  scope  of 
the  authority  of  either  partner.     Rhodins  v.  Story,  Tex.  vi.  62. 

75.  Jtidgment  —  Against  Firm,  as  such.  A  judgment  against  a  firm 
by  its  firm  name  binds  each  member,  so  far  as  the  matters  therein  adju- 
dicated are  concerned.     Marsh  v.  Marsh,  Iowa,  xiii.  396. 

76.  Ibid.  —  By  Confession.  Partners  have  no  implied  authority  to 
oonfesa  judgmenu  for  each  other.  Soper  v.  Frey,  Mich.  vL  147 ;  87 
Mich.  236.  Conery  v.  Rotehford,  La.  xiv.  559.  Per  contra,  Ron  v. 
HotoeVL,  Penn.  iii.  694;  84  Penn.  St  129. 

77.  Statute  of  Limitatians — Firm  IMt  paid.   The  plea  of  limitations 
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cannot  avail  against  tbe  oltum  of  a  partner  for  money  paid  in  behalf  of 
the  firm.     Turner  v.  HoUoway,  Md.  xvii.  400. 

78.  Loan  to  Partner  —  Ute  of  Money.  One  member  of  a  commercial 
firm  may  borrow  money  in  the  firm  name  aiid  bind  it  by  a  promise  to  re- 
pay, unless  restricted  by  a  partnership  agreement,  of  winch  the  lender 
bad  notice,  and  the  latter  is  not  bound  to  show  that  tbe  firm  actually  used 
the  money.  Wagner  \.  Frethel,  N.  H.  ii.  405  ;  66  N.  H.  495.  Merri- 
weather  v.  ShiflM,  Va.  xi.  623.  See  Stimton  v.  Whitney,  Mass.  xii.  49 ; 
130  Mass.  591. 

79.  Money  Borrowed  on  Partner'M  Credit  —  Ute  by  Firm.  Money  bor- 
rowed by  one  partner,  on  his  individual  credit,  will  not  become  a  debt  of 
the  firm  by  being  used  in  its  basiness.  Bank  v.  Sawyer,  Ohio,  xiv.  505, 
601 ;  38  Ohio  St.  339.  Stebbins  v.  WiUard,  xii.  766 ;  58  Vt  665.  See 
WcUker  v.  Bank,  Penn.  xiii.  280 ;  98  Penn.  St.  67. 

80.  Note  Signed  in  Memhert'  Names.  If  a  partner  sign  the  names  of 
the  individual  partners  to  a  note  before  a  firm  name  is  adopted,  the  pre- 
sumption is  that  he  was  authorized,  and  that  the  other  partners  knew  of 
the  note.     Kitner  v.   Wkitiock.  111.  vii.  107  ;  88  111.  513. 

81.  Notet  made  by  One  Member  of  Two  Firms  —  Liability.  Where  a 
member  of  two  firms,  having  the  same  firm  name,  makes  a  promissory 
note  in  tbe  common  ^rm  name,  it  is  a  question  of  fact  which  of  tbe  firms 
is  liable  to  the  holder  of  the  note.  Bank  r.  Hibbard,  Mich.  xiv.  496 ;  48 
Mich.  452. 

82.  Note  for  Partner's  Debt.  A  firm  noto  taken  for  a  partner's  debt 
is  not  binding  on  the  partnership.  Bank  v.  NoderhiU,  N.  Y.  ix.  752. 
See  Banking  Co.  v.  Beatson,  C.  P.  Div.  viii.  224. 

83.  Note  of  Partner  for  his  Portion  of  Debt.  Where  one  member  of 
a  firm  gives  his  own  promissory  notes  for  half  of  a  debt  due,  under  an 
agreement  tliat  he  should  be  discharged  from  further  liability,  be  is  re- 
leased. Ludington  v.  Bell,  N.  Y.  vii.  727 ;  77  N.  Y.  188.  Greenwald  v. 
KasUr,  Penn.  v.  245 ;  86  Penn.  St.  45. 

84.  Owners  of  Ship  —  Contract  of  One.  Where  a  ship's  husband  and 
mapagiug  owner  made  a  purchase  for  tbe  ship's  use,  a  coSwner  jointly 
interested  with  him  in  the  voyage  is  liable  for  the  price.  Davidson  v. 
Donaldson,  Ct.  of  Appeal,  xv.  703. 

85.  Partner  Delivering  Property  to  Creditors  in  Payment.  The  deliv- 
ery to  the  creditors,  by  one  partuer,  of  the  firm  property  at  its  market 
v«due,  in  payment,  u  a  lawful  disposition  of  it.  Hopfentack  v.  Uopftn- 
tack,  N.  Y.  X.  152 ;  9  Daly,  647. 

86.  Payment  —  Individual  Note  of  Partner.  The  taking  of  the  indi- 
vidual note  of  one  member  of  a  firm  is  not  a  payment  of  the  firm  debt, 
unless  it  be  affirmatively  shown  that  the  note  was  taken  in  payment. 
Hoeflinger  v.  WiUs,  Wis.  ix.  424. 

87.  Proposed  Partnership — Purchase  by  One  as  Conlribulion.  The 
purchase  of  property  on  his  own  account  by  a  person  in  contemplation  of 
entering  into  a  partnership,  which  property  afterwards  goes  into  the  firm 
assets,  will  not  render  the  other  members  liable  as  for  a  partnership 
debt.  McGary.  Drake,TeBn.v.  S47.  See  McNaughton's  Appeal,  Fenu. 
XV.  474. 

88.  Suretyship.  In  tbe  absence  of  a  special  authority  one  partner 
cannot  bind  his  associates  jointly  with  himself  by  a  contract  of  suretyship 
or  guaranty.  Shaaber  v.  Bushong,  Penn.  xvii.  697.  Avery  v.  SaweU, 
Wis.  xviL  700. 

89.  Torts.  Every  member  of  a  firm  is  responsible  for  the  tortious  acts 
committed  by  an  agent  of  the  firm  in  matters  connected  with  the  busi- 
ness, and  a  partner,  acting  in  their  name  and  with  their  knowledge,  is 
regarded  as  their  agent.  Alexander  v.  State,  Ga.  i.  186 ;  56  Ga.  478. 
Ball  V.  Founts,  N.  C.  J.yi.  501.  Seaman  v.  Ascherman,  Wis.  xvL  541. 
Tenney  v.  Foote,  111.  x.  43 ;  95  111.  99. 
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90.  Marriagt.    A  marriage  between  partners  operates  an  instanta-  IV.  DisMlo- 
neous  dissolution  of  the  partnership.     B(U$eU  v.  St^xirdton,  Mich.  xvi.   *'<">- 

755. 

91.  Notice  —  AdvertwmerU  —  Dealers  —  New  Customers.  A  public 
advertisement  in  the  usual  way,  and  to  a  usual  extent,  is  sufficient  to  pro- 
tect a  retiring  partner  against  liability  to  new  customers,  with  whom  he 
has  had  no  previous  dealings ;  but  as  to  persons  with  whom  previous 
dealings  have  been  had,  notice  of  the  dissolution  must  be  specially  ad- 
dressed or  personally  communicated,  or  it  must  be  shown  that  they  had 
adequate  means  of  knowing  the  fact  Attstin  v.  Holland,  N.  Y.  iv.  887  ; 
69  N.  Y.  571.  Nicholson  v.  Moog,  Ala.  xL  606 ;  65  Ala.  471.  Sham- 
burg  V.  Buggies,  Penn.  iii.  318 ;  8  W.  N.  C.  293.  Rose  v.  Coffield,  Md. 
ix.  470;  53  Md.  18.     Backut  v.  Taylor,  Ind.  xv.  107;  84  Ind  503. 

92.  Jbid,  —  Mercantile  Agency.  In  case  of  dissolution  and  no  notice  by 
publication  given,  information  from  a  mercantile  agency,  to  whom  it  was 
given  by  the  old  firm  and  not  subsequently  contradicted,  can  be  relied  upon 
by  third  parties  dealing  with  the  apparent  firm.  Backus  v.  Taylor,  Ind. 
XV.  107  ;  84  Ind.  503. 

93.  Real  Estate  —  Equitable  Conversion.     A  partnership  agreement  a.  Asset*, 
that  three  months  after  the  death  of  either  tbo  partnei-ship  property 
should  be  valued,  and  the  survivor  should  have  a  year  in  which  to  pay 

over  to  the  personal  representatives  of  the  deceased  partner  his  share, 
operates  as  an  equitable  conversion  of  the  real  estate,  the  deceased  par^ 
uer  dying  intestate.     Maddock  v.  Asthury,  N.  J.  ix.  786  ;  5  Stew.  181. 

94.  Ibid.  —  Sale  by  Surviving  Partner  —  Equitable  Title.  A  surviv- 
ing partner  may  sell  partnership  real  estate  to  pay  firm  debts,  and  equity 
will  compel  heir  or  devisee  of  deceased  partner  to  convey  to  the  pur- 
chaser the  legal  tide.     Shank's  Ex'r  v.  Klein,  S.  C.  U.  S.  xii.  641. 

95.  Executor  Suing  for  Testator's  Portion  of  Claim.  An  executor  of 
one  of  the  members  of  a  firm  cannot  maintain  an  action  upon  a  joint 
claim  belonging  to  the  copartnership  for  the  share  of  the  deceased  parU 
ner.     Eirby  v.  R.  R.  Co.  U.  S.  C.  C.  xi.  494. 

96.  Good  Will.  Upon  dissolution  the  good  will  is  part  of  the  assets. 
Shepherd  v.  Boggs,  Neb.  viii.  755. 

97.  Marshalling  Firm  Assets  —  Non-Resident  Creditor  — Federal  Juris- 
diction. A  non-resident  creditor  of  a  partnership  dissolved  by  the  death 
of  its  members  may  proceed  in  the  first  instance  in  the  federal  court  for 
a  marshalling  of  the  firm  assets.     Fiske  v.  Gould,  U.  S.  C.  C.  xIt.  2. 

98.  Note  Executed  to  Firm  after  Death  of  Member.  The  surviving 
partner  may  maintain  an  action  upon  a  promissory  note  executed  in  the 
firm  name  after  the  death  of  one  of  the  members.  Manning  v.  Smith, 
Nev.  xii;628;  16  Nev.  85. 

99.  Patent.  Where  a  partnership  owns' letters  patent,  such  letters  pat- 
ent are  a  part  of  the  assets  of  the  firm ;  and  upon  the  death  of  one  part- 
ner must  be  treated  like  its  other  assets.  Freeman  v.  Freeman,  Mass. 
ivii.  497. 

100.  Ibid. —  Inventor  a  Partner.  The  right  to  manufacture  and  sell  a 
patented  article  is  in  all  the  members  of  a  partnership  owning  the  patent 
and  not  in  the  partner  who  was  the  inventor ;  and  this  right  may,  upon 
dissolution,  be  exercised  by  any  and  all  of  the  members  of  the  former 
firm.     Condy  t.  Mitchell,  v.  446  ;  26  Weekly  Bep'.  No.  15. 

101.  Power  of  Partner  to  Dispose  of  Assets.  Any  one  of  a  former  firm 
can  dispose  of  its  property,  as  he  is  the  agent  for  the  other  parties  in  in- 
terest.    Thursby  v.  Lidgerwood,  N.  Y.  iii.  601  ;  69  N.  Y.  198. 

102.  Sale  at  Auction.  A  provision  in  partnership  articles  that  the 
effects  should  be  sold  at  auction  applies  to  the  goods  only.  Jones  t. 
Butler,  N.  Y.  xiv.  27. 

lOS.  Sale  by  Decree—  On  Credit—  Title.     Where  the  court,  in  pos- 
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b.  Contracts 
and  Debt«. 


e.  Accounting. 


Msnoa  xoAbt  a  deoree  of  dissolation,  sells  the  aaseta  to  one  of  the  part- 
Ders,  he  takes  a  good  title,  although  the  sale  was  on  credit  and  notiiing 
was  ever  paid.  Graham  v.  Mc  OuUougk,  Eq.  Cas.  L  61 ;  L.  R.  20  Eq. 
Cao.  897. 

104.  SMngf  Property  on  G'tdiL  Where  the  articles  of  dissolution 
give  the  liqaidating  partner  authoiity  to  settle  claims,  hu  may  sell  the 
property  ol  the  firm  on  credit,  if  the  firm  had  customarily  sold  on  credit. 
Pttry't  Appeal,  Peon.  xiv.  156. 

105.  Agreement  of  (^editor  to  Look  to  Siirvivtng  Member.  A  promise 
by  a  firm  creditor  on  dissolution  to  look  to  the  surviving  partner  for  the 
payment  of  his  debt  must  have  a  consideration.  Walstrom  t.  Hopkint, 
Penu.  zv.  73-2.  See  Smith  v.  Shetden,  Mich.  iii.  120 ;  4  Am.  L.  T.  R. 
93:  86  Mich.  42. 

106.  Anntiitg.  Where  the  articles  provide  for  an  annuity  out  of  the 
net  profits,  on  Uie  death  of  a  member,  to  go  as  he  should  direct,  the  bene- 
ficiary will  take  the  allowance  free  from  the  debts  of  the  deceased. 
Murray  v.  Flmvdl,  Ct.  of  Appeal,  xviL  788. 

107.  Retaining  Attorney  for  Other  Partners.  One  member  of  a  late 
firm  has  no  authority,  unless  specially  given,  to  retain  nn  attorney  at  law 
to  defend  tho  other  members.  Bowler  t.  Button,  Ya.  vii.  92 ;  80  Gratt. 
266.    MaB  v.  Laning,  S.  C.  U.  S.  8  Am.  L.  T.  R.  105. 

108.  Contract  for  Pertonal  Services —  Reseimon.  A  contract  with  a 
partnership  for  personal  services  cannot  be  rescinded  because  of  the  dis- 
solution of  the  firm.     Lawson  v.  Baehman,  N.  Y.  x.  250. 

109.  Debts  —  Admission  of  Partner.  A  partner  cannot  bind  his  former 
associates  by  his  admission  of  indebtedoMS.  Nichols  v.  While,  N.  Y.  ziL 
488 ;  85  N.  Y.  861. 

110.  Ibid. — Debts  Assumed — Bankruptcy  —  Claim  Prond  —  Ciimm 
against  Estate  of  Partner  of  Old  Firm.  Where  a  partnership  was  dis- 
t^ved  and  its  liabilities  were  assumed  by  a  new  firm,  one  who  has  proved 
a  debt  due  from  the  old  firm  against  the  new  firm  in  bankruptcy  proceed- 
ings  and  received  dividends  cannot  recover  against  the  estate  of  tiie  out- 
going partner  of  the  old  firm.     Rtgetter  v.  lA>dge,  V.  S.  C.  C.  zi.  213. 

111.  New  Contracts.  The  liquidating  partner  cannot  make  new  con- 
tracts in  adjusting  the  liabilities ;  as  giving  notes.  Smith  v.  SAelden, 
Mich.  iii.  120 ;  4  Am.  L.  T.  R.  93;  86  Mich.  42. 

112.  Note  after  Dissolution.  A  partner  has  no  authority  after  dissola- 
tion to  give  a  note  in  the  firm's  name,  whether  in  payment  of  a  preiixist- 
ing  debt  or  in  renewal.  Rose  v.  CoJUeld,  Md.  ix.  470;  58  Md.  18. 
Hayden  v.  Oretcher,  Ind.  xii.  616. 

118.  Note  of  Firm  to  Partner — Action.  Neither  a  partner  nor  his 
assignee  can  sue  the  firm,  at  law,  even  after  its  dissolution,  for  the 
amount  of  a  note  made  by  the  firm  to  the  partner ;  the  remedy  is  in 
ecputy.     Davis  v.  Merrill,  Mich.  xrii.  369. 

114.  Action  for  Sum  Due  —  Agreement  to  Pay  Debit.  An  acUon  can 
be  maintained  by  the  partner  agreeing  to  pay  the  debts,  for  any  balance 
due  npon  an  accounting,  before  he  has  paid  the  debts.  Cochrane  y.  Allen, 
N.  H.  ix.  183  ;   58  N.  H.  250. 

116.  Cancellation  —  Fraudulent  Agreement  —  Inconsistent  CUnmt. 
That  the  plaintiff  prays  for  the  canceliaticn  of  a  partnership  agreement 
for  fraud,  or  for  an  accounting  and  dissolution,  will  not  render  his  bill 
invalid  for  inconsistent  claims.  Bagot  t.  Eatton,  Ct.  of  Appeal,  v.  62 ; 
36  Weekly  Rep.  No.  5. 

116.  Compensation —  Winding  Up.  Unless  it  is  agreed  that  a  surviv- 
ing or  liqnidatiag  partner  may  charge  for  his  services  in  winding  up  the 
affairs  of  the  firm,  he  is  not  entitled  to  compensation.  Cameroti  v.  Mran- 
dsco,  Ohio,  i.  642  ;  26  Ohio  St.  190.  Denver  v.  Roane,  8.  C.  U.  S.  viiL 
38;  99  U.  S.  855.  Slebbint  T.  WtOard,  Vt.  xiL  766;  5S  Vt.  665. 
Shelton  t.  Knight,  Ala.  xiv.  141. 
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117.  Oompromite  htf  Partner.  A  member  oan  recover  only  upon  the 
aoiouiit  paid  in  compromise  of  the  firm's  debt,  thoygh  be  gave  his  note 
for  the  debt  after  the  dissolution  of  the  partnership.  Liiuucu/  v.  Smith, 
Ky.  xii.  562. 

118.  Correctness  of  Aecownt  Admitted.  A  bill  fur  an  accoantiiig  may 
properly  be  brought  in  equity,  though  the  defendant  has  admitted  the 
correctness  of  the  account  of  the  plaiutiS.  Pereonett*  v.  Pryme,  N.  J. 
xii.  791. 

119.  Death  —  Diseoverg.  The  personal  representatives  of  a  deceased 
partner  may  by  a  bill  iu  equity  compel  the  sarriving  partners  to  aocount 
for  the  partnership  property,  and  for  a  discovery  of  the  property.  Den' 
ver  V.  Roane,  S.  C.  U.  S.  viiL  33 ;  99  U.  S.  355.  Jiirin/  v.  R.  R.  Co. 
U.  S.  C.  C.  xiv.  739. 

120.  Ibid.  —  Interest  ~— Change  of  Time  of  Aceountinff.  Where  in 
OBse  of  death  the  partner's  share  was  to  be  taken  as  of  the  date  of  the 
previous  half-yearly  accounting,  a  substitution  of  a  yearly  accounting 
will  not  affect  the  claim  of  his  estate  to  the  proper  half-yearly  statement. 
Lowes  y.  Lowes  ;  re  Lowes,  Chan.  Div.  vi.  608;  88  L.  T.  R.  M.  S.  709. 

121.  Exeeutor's  Sale  to  Surviving  Partner.  An  executor  can  sell  tho 
interest  of  his  testator  in  the  firm  to  the  surviving  partner.  JSmball  r. 
JUneoin,  111.  xii.  616. 

122.  Foreign  Tribunal — Motion  for  a  Receiver  —  Stq;/  of  Proceedings. 
When  partners  have  agreed  to  refM-  disputes  to  a  foreign  tribunal,  tho 
ooart  will  not  assume  jurisdiction  in  respect  of  the  same  matters  unless 
it  is  shown  that  the  rights  of  the  parties  cannot  be  sufficiently  protected 
by  the  foreign  tribunal.  Law  v.  Garrett,  Cu  of  Appeal,  vi.  80 ;  26 
Week.  Bep.  No.  22. 

123.  Laches.  Dday  in  demanding  an  accounting,  to  constitute  laches, 
must  have  occurred  sobseqoeut  to  dissolution.  Harris  v.  UiUegas,  Cal. 
ix.  738. 

124.  LegaHty  of  Business.  To  an  action  for  an  accounting,  it  is  not  a 
valid  defence  that  the  partnership  was  formed  to  carry  on  au  illegal  buu> 
ness.     Pleufer  v.  Maltbg,  Tex.  xL  790 ;  54  Tex.  454. 

125.  Loss  of  Oapitcd.  In  a  partnership  accounting  the  loss  of  capital 
most  be  equally  distributed.  Jones  v.  Butler,  N.  Y.  xiv.  27.  Sangston 
T.  Bitck,  Md.  ix.  117 :  51  Md.  173. 

126.  Pwrtntrs  are  Trustses  —  R^esentatives  of  PariMsrs.  Where 
one  partner  has  retired,  or  become  bankrnpt,  or  died,  the  partners  or 
their  representatives  still  remain  yttoit  trustees.  Hogt  v.  Sprague,  U.  & 
C.  C.  viu.  616. 

127.  SettUment —OrediU  to  Partner  on  Books.  Where  a  credit  to« 
retiring  partner  appeared  upon  the  books  of  the  firm,  prior  to  a  settle- 
ment with  him,  it  is  presumptively  embraced  in  the  settlement.  Lambert 
T.  Griffith,  Mich.  xv.  628.     See  Turner  v.  BoUowag,  Md.  xvii.  400. 

128.  Rfid.  —  Frattd  or  Mistake.  A  final  settlement  of  mutual  accounts 
will  not  be  set  aside  except  for  fraud  or  mistake.  Birkett  v.  Bird,  Wis. 
xiv.  735.     Loesser  v.  Loesser,  Ky.  xvi.  867. 

129.  Jbid.  •'—Long  Acquiescence.  A  settlement  acquiesced  in  for  ten 
years  will  not  be  disturbed  except  upon  clear  proof  of  mistake  or  fraud. 
Augsburg  v.  ITower,  N.  Y.  ill  278 ;  68  N.  Y.  619. 

ISO.  Suits  between  Partners,  The  right  of  a  partner  to  recover  from 
a  copartner  in  any  form  of  action  arises  only  after  settlement  of  ail  part- 
nership business.  Stanberry  v.  Cattell,  Iowa,  xL  701 ;  55  Iowa,  617. 
DaHing  v.  dark,  B.  I.  xii.  122 ;  IS  R.  L  134 

PARTY-WALL. 
1.   Ownership.     The  owners  of  a  party-wall  are  not  tenants  in  com* 
mon,  but  owners  in  severalty  of  so  much  as  stands  upon  each  lot,  sub- 
ject to  the  easement  of  support.     Andrae  v.  HazUtine,  Wis.  xviL  64. 
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2.  Inenating  Dmenriotu.  The  owner  of  one  side  of  a  part  j-wall 
msj,  within  bis  own  Jot,  increase  the  thickness,  length,  or  height  of  the 
wall,  if  no  injury  thereby  will  occur  to  the  adjoining  building.    Ibid. 

PATENTS. 
I.  Gbmbsai.  Qvbstioiis.  IV.  Rc-Issva. 

II.   IhVBHTION.  V.   LlOBKSKK. 

III.  Pdblic  Use.  VL  Inpbixoembxt. 

I.  Generally.  1.   Claim — Speeifieation  —  Description.     Every  claim  of  the  patent 

has  reference  to  the  descriptiTe  part  of  the  specification  ;  the  words  "  sub- 
stantially as  specified"  need  not  be  inserted.  MaUhewt  v.  Sehoenberger, 
U.  S.  C.  C.  X.  621.  Bruce  v.  Marder,  U.  S.  C.  C.  xiiL  486.  See  Loril- 
lard  V.  McDowell,  Penn.  4  Am.  L.  T.  R.  163. 

2.  Abandonment- — Laier  Applicant.  A  patent  may  be  granted  for  a 
meritorious  invention  as  against  another  later  applicant,  unless  there  is  a 
clear  abandonment,  after  a  refusal  to  issue.  BuUard  v.  Pittsburgh,  U.  S. 
C.  C.  xiv.  325. 

3.  Ibid.  —  For  Nine  Yean  —  Sale  without  Content.  A  delay  of  nbe 
years,  where  it  is  shown  that  the  ioveDtor  had  used  every  effort  to  pros- 
ecute his  invention,  though  a  sale  was  made  but  without  bis  consent, 
will  not  establish  an  abandonment.  Smith  v.  Dental  Vulcanite  Co.  S. 
C.  U.  S.  4  Am.  L.  T.  R.  74 

4.  Conilntction.  A  patent  is  a  grant,  and  is  to  be  liberally  construed 
in  favor  of  the  grantee  to  effectuate  the  intentions  of  the  parties  to  it 
Adair  v.  Thatfer,  V.  S.  C.  C.  ix.  401 ;  17  Blatch.  468. 

5.  Debts  of  Inventor —  S(de.  The  interest  of  an  inventor  in  a  patent 
right  may  be  sold  and  the  proceeds  applied  to  the  payment  of  his  debts. 
Murray  v.  Ager,  D.  C.  xi.  698  ;  Aff'd  S.  C.  U.  S.  xiii.  613. 

6.  Ibid.  —  Assignment  of  Patent  —  Trustee.  If  the  inventor  refuse 
or  neglect  to  make  the  necessary  assignment  required  by  the  statute 
within  a  limited  time  a  trustee  will  be  appointed  to  make  tlie  assignment. 
Rid, 

7.  Ibid. —  License  —  Consideration.  A  license  to  use  a  patented  arti- 
cle may,  through  a  bill  in  equity,  be  subjected  to  execution  to  satisfy  a 
judgment  recovered  for  a  failure  to  pay  the  cousideratiou  for  the  license. 
Matthews  v.  Green,  U.  S.  C.  C.  xvii.  455. 

8.  Ibid.  —  Supplementary  Proceedings.  A  patent  may  be  required  to 
be  assigned  to  a  receiver,  under  proceedings  supplementary  to  execution. 
Bank  v.  Robinson,  Cal.  xii.  70.     GiUeU  v.  Bate,  N.  Y.  xii.  630. 

9.  Defective  Specification  —  Cure.  A  patentee  may  surrender  a  pat- 
ent which  contains  a  defective  specification,  and  receive  anotlier  in  which 
a  proper  specification  is  inserted,  and  any  future  violation  of  the  patent 
wUl  be  enjoiued.     Schneider  v.  Bassett,  U.  S.  C.  C.  xiv.  578. 

10.  Foreign  Patetit  —  Limitation.  A  patent  which  has  been  previ- 
ously patented  abroad  runs  for  seventeen  years  from  the  date  at  which 
the  foreign  patent  took  effect  in  the  patentee's  favor.  Nathan  v.  B,  £. 
Co.  U.  S.  C.  C.  ix.  504.  BaU  Refrigerating  Co.  v.  GiUeU,  U.  S.  C.  C. 
xiv.  357.  Gramme  Electrical  Co.  v.  Amoux  and  Hochhausen  Co.  U.  S 
C.  C.  xvi.  359. 

11.  Interfering  Patents  —  Rev.  Stats.  §  4918.  The  intention  of  Con- 
gress in  §  4918  of  the  Rev.  Slats,  was  to  affoid  to  owners  of  interfering 
patents  a  speedy  and  complete  remedy  through  the  rourts  according  to 
the  course  of  equity.    Lockwood  v.  Cleveland,  U.  S.  C.  C.  xi.  567. 

12.  Judicial  Sale —  Use  of  Machine.  A  sheriff's  sale  of  a  machine 
which  is  covered  by  a  patent  carries  with  it  a  right  to  use  the  particular 
machine  sold  to  the  full  extent  that  it  could  have  been  used  by  the  exe- 
cution debtor.      Wilder  v.  Kent,  U.  S.  C.  C.  xv.  525. 

13.  Ibid. —  Waiver.    Where  patented  machines  have  been  sold  on  a 
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judicial  sale  in  an  action  wherein  the  plaintifE,  the  owner  of  the  patent, 
was  a  party  and  conseuted  to  the  decree  of  sale,  the' owner  of  the  .patent 
will  be  held  to  have  parted  with  the  exclusive  right  to  his  invention  so 
far  as  the  machines  are  concerned,  and  the  purchasers  at  such  a  sale  have 
a  right  to  use  such  patented  machines.  Detweiler  v.  Voege,  U.  S.  C.  C. 
xii.  198. 

14.  Jurisdiction  —  State  Court  —  Invention  Ineidentatty  Involved. 
Where  an  action  or  suit  is  brought  upon  a  contract,  as  for  a  royalty,  and 
the  validity  or  constrnction  of  a  patent  is  incidentally  involved,  the  state 
courts  have  jurisdiction.     Teas  v.  Allbright,  N.  J.  xiv.  712. 

1 5.  Notice  —  Record.  The  titles  to  patents  being  required  by  law  to 
be  recorded,  a  purchaser  of  a  patent  has  a  right  to  rely  upon  the  appar- 
ent record  title  so  long  as  he  acts  in  good  faith,  the  same  as  a  purchaser 
of  real  estate  has.  Secomhe,  Adm'r,  v.  Campbell,  U.  S.  C.  C.  ix.  708  ;  18 
Blatch.  108. 

16.  Ibid. —  Unpatented  Invention.  No  assignment  of  an  nnpatented 
invention  is  required  by  the  Revised  Statutes  to  be  recorded,  unless  it  is 
an  assignment  on  which  a  patent  is  to  be  issued  to  the  assignee.  Wright 
V.  Handel,  U.  S.  C.  C.  xii.  682 ;  19  Blatch.  595. 

1 7.  Peddhi't  License  —  SeUinff  Patented  Article.  That  a  peddler  was 
selling  under  a  patent  will  not  prohibit  a  municipality  from  imposing  a 
peddler's  tax  on  him.     People  v.  Russell,  Mich.  xv.  503. 

1 8.  Proper  Applicants  —  Death  —  Amendment  hy  Attorney.  A  patent 
will  not  be  issued  except  to  the  inventor  or  his  personal  representatives ; 
his  attorney  cannot  amend  the  application,  and  take  out  the  patent  after 
the  inventor's  death.  Manuf.  Co.  y.  Manuf.  Co.  U.  S.  G.  C.  x.  297 ; 
18  Blatch.  208. 

1 9.  Rights — Not  Patented — Sale.  Rights  growing  out  of  an  invention, 
though  not  patented,  may  be  sold.  Hammond  v.  Organ  Co.  S.  C.  U.  S. 
ii.  869 ;  92  C.  S.  794. 

20.  Vacating  Letters  —  Fraud  in  Obtaining  —  Suit  in  Equity  by  the 
United  States.  The  United  States  may  maintain  a  suit  in  equity  to  va- 
cate letters  patent  upon  the  groaud  of  fraud  of  the  patentee  in  obtaining 
the  letters.     U.  S.  v.  Gunning  U.  S.  C.  C.  xvi.  741. 

21.  Action  to  Annul — Evidence  —  Record  of  Suit  in  Another  Dis- 
trict. In  a  suit  to  annul  a  patent  the  record  of  a  suit  between  the  same 
parties  in  another  district  is  conclusive  where  the  defendant  had  em- 
ployed  counsel  to  defend  the  suit  Felting  Co.  v.  Felting  Co.  U.  S.  C. 
C.  X.  720. 

22.  Aggregation.      The  use  of  a  rivet  or  eyelet  at  each  edge  of  a  n.  Invention, 
pocket  opening  in  pantaloons,  etc.,  to  prevent  the  ripping,  is  a  patentable 
invention.     Strauss  ▼.  King,  U.  S.  C.  C.  ix.  675 ;  18  Blatch.  8. 

23.  Mere  Attachment  of  Articles.  An  attachment  of  a  kindler  to  a 
bundle  of  kindling  wood  is  not  a  patentable  invention.  Alcott  v.  Toung, 
U.  S.  C.  C.  vii.  552. 

24.  Cognate  Use.  The  adoption  for  the  fastening  and  laying  of  metal- 
lic shingles  of  the  means  which  had  always  been  employed  for  laying  and 
fastening  wooden  shingles  is  not  an  invention.  Iron  Co.  y.  Roofing  Co. 
U.  S.  C.  C.  XV.  779. 

25.  For  Combination.  To  render  a  combination  patentable  there 
must  be:  1.  A  novel  assemblage  of  parts  exhibiting  invention.  2.  A 
cooperation  of  said  parts  producing  a  new  result.  Hoffman  v.  Toung, 
U.  S.  C.  C.  I.  259.  Haiks  v.  Van  Warmer,  S.  C.  U.  S.  1  Am.  L.  T.  R. 
76.  * 

26.  Ibid.  —  Common  Result.  The  coSperation  required  need  not  be 
simnltfuieous.  but  the  parts  must  act  unitedly  to  a  conunon  and  unitary 
result.     Hoffman  y.  Toung,  U.  S.  C.  C.  x.  259. 

27.  Ibid. —  Convenience — Utility.      A  combination  of  elements,  to 
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oonstitute  an  ioTontion,  mutt  iaTotve  mora  than  ooBrenieBoe  or  utilitj ; 
it  mu^  produoe  a  new  ooion.  Attaching  a  rubber  to  a  lead  peo<Al  is  not 
a  patentable  combination.  Recktndorf  v.  F«6tr,  S.  C.  U.  S.  8  Am.  L. 
T.  E.  304 

28.  Ibid.  —  Meebanieal  Skitt  only.  A  device  whiefa  is  merely  the  re- 
sult of  mechanical  skill,  and  not  of  inTention,  is  not  patentable.  Window 
Ckaiter  Co.  v.  Bo$ie}/,  U.  S.  C.  C.  x.  67.  PhtUipt  v.  Detroit,  S.  C.  U. 
S.  xvu.  772. 

29.  Aid.  —  New  Combinatiom  of  Li*  Part*.  If  a  patented  inTention 
consists  of  a  combination  of  numerous  parts,  including  in  it  other  new 
and  useful  oombinatioBS  of  less  of  the  same  parts,  it  would  seem  that  the 
patentee  is  entitled  to  the  exclusive  use  of  the  Imser  combinations,  as 
well  aa  to  the  exclusive  use  of  the  whole.  HoUy  v.  Vergerme*  Machine 
Co.  U.  S.  C.  C.  xL  364.  OooUdgt  v.  Me  Cone,  U.  S.  C.  C.  1  Am.  L.  T. 
R.  214. 

30.  Rid.  —  New  Ulementt  with  Old.  A  patent  for  a  combination  of 
new  elements  with  old  may  secure  the  new  elements  by  themselves  as 
well  as  the  combination.  American  Diamond  Sock-boring  Co.  v.  SnA' 
erland  Falie  Marble  Co.,  Sa$ne  t.  Skeldons,  U.  S.  C.  C.  x.  9. 

31.  Jbid.  — Novelty.  To  show  novelty  the  article  must  be  more  effica- 
cious or  possess  new  properties  hj  a  combination  with  other  ingredients, 
not  from  a  mere  change  of  form  produced  by  a  mechanical  division. 
Glue  Co.  V.  Upton,  S.  C.  U.  S.  vi.  67 ;  97  C.  S.  3, 

32.  Jbid.  —  Old  and  Familior  Devieet —  Some  Uited.  A  machine  em- 
ploying some  of  certain  old  and  familiar  devices  will  not  infringe  a  com- 
bination of  such  devices.     Fawrot  v.  Hawet,  U.  S.  C.  C.  x.  420. 

33.  Ibid.  —  Separate  Aetioti  of  Part*.  A  new  result  must  arise  from 
the  reunion  of  the  elements  of  the  combination,  and  not  simply  frotn  the 
separate  action  of  each  element  Slaweom  y.  S.  B.  Co.  U.  S.  C.  C.  iz. 
539;  17  Blatch.  512. 

84.  Ibid. —  SubttUute  —  New  Function,  The  use  of  all  tbe  parts  <A 
a  combination  except  one,  and,  instead  of  that,  what  was  known  at  the 
date  of  the  patent  to  be  a  proper  substitute  for  the  omitted  part,  is  an  in- 
fringement. But  there  is  no  infringement  in  the  use  of  any  other  substi- 
tute which  forms  a  new  function.  Gill  y.  )F«&,  S.  C.  U.  8.  2  Am.  L.  T. 
R.  101. 

35.  Ibid. —  With  Other  Patent*.  A  connection  or  combination  of  a 
patented  device  or  improyement  with  other  devices  may  be  the  subject  of 
a  valid  subsequent  patent.     McMillan  v.  Reet,  U.  S.  C.  C.  ix.  544. 

36.  ConttTHClion  —  How  Nature  emd  Scope  to  be  Aecertained.  The 
nature  and  scope  of  a  patented  invention  are  to  be  ascertained  not  merely 
from  the  title  given  to  it  in  tbe  patent,  but  from  the  entire  instrument, 
including  the  schedule  and  specification,  and  all  explanatory  drawings 
thereto  annexed.     Bterke  y.  Partridge.  N.  H.  x.  810 ;  58  N.  H.  849. 

37.  Frid.  —  Extent  of  Inventor'*  Right*  —  C*es.  The  inventor  of  a 
machine  is  entitled  to  the  benefit  of  all  the  uses  to  which  it  can  be  put, 
DO  matter  whether  he  conceived  the  idea  of  the  use  or  not     Ibid. 

88.  Convenience,  only  —  Stove.  Where  the  relation  between  the  por- 
tions of  a  stove  is  the  same  in  the  arrangement  of  the  patented  stove  aa 
another  in  prior  use,  and  the  only  difierenoe  is  one  of  degree  or  one  of 
convenience,  it  does  not  iuTolve  invention.  Perry  y.  Foundry  Co.  N. 
Y.  xiv.  486. 

39.  Book  Designed  at  a  Guide  —Cepyrighl.  An  invention  of  a  regis- 
ter with  spaces  arranged  for  bonds  and  coupons,  and  namUbred  and  des- 
ignated to  show  what  are  outstanding,  and  to  preserve  those  which  are 
paid  as  vouchers,  is  a  subject  for  a  patent,  and  not  a  copyright,  although 
in  book  form.  Muneon  y.  The  Mayor,  U.  S.  C  C  z.  185 ;  18  Blatdi. 
287, 
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40k  Deeirim  of  Patmt  Offiet — Be*  Adfuditiaia.  The  deeirioa  of  the 
patent  ofiBce  as  to  the  qaestion  of  prioritj  is  rM  adjudicata  as  between 
the  parties  to  it.     Shuter  v.  Dwi$,  D.  S.  C.  G.  xvi.  6. 

41.  Dttiga'—SuA$equsnt  PataUfor  Machine  —  Limitation.  There 
majr  be  a  patent  for  a  design,  and  sabsequent  patent,  within  two  jears,  for 
a  BMchanioai  combination  empioring  the  same  shape.  CoUettdtr  v.  Grtf' 
/M,  U.  S.  C.  C.  X.  8. 

43.  Rid.  —  Jfeehanical  OomliHotioH.  Where  a  patent  is  granted  for 
a  design,  and  more  than  two  years  afterward  a  patent  is  granted  to  the 
same  po^on  for  a  mechanical  combination  employing  the  same  shape,  the 
gnbject-matter  of  the  two  is  not  the  same,  and  the  latter  is  not  void  for 
describing  and  claiming  the  same  thing  as  the  former.     Ibid, 

43.  Different  Improvements  and  Maehine*.  One  patent  may  be  taken 
for  different  improvements  in  a  single  noachine;  and  one  patent  may  in- 
dnde  two  or  more  machines  or  improvements,  each  of  which  b  or  may 
be  auxiliary  to  produce  the  same  general  result.  Burke  t.  Partridge, 
N.  H.  X.  810 ;  58  N.  H.  849. 

44.  Ditelaimer —  Adding  to  Patent.  A  disclaimer  can  add  nothing  to 
a  patent.     WhiU  t.  Mant^.  Co.  IT.  S.  C.  C.  xri.  101. 

45.  Division  of  Device.  A  patent  cannot  be  evaded  by  dividing  the 
patented  device  into  two  parts,  which,  when  combined,  will  produce  the 
same  result  as  that  produced  by  the  pateated  device,  and  in  substantially 
the  same  way.     Strobridge  v.  Lindsay,  U  S.  C.  C.  xi.  784~ 

46.  Drawing  —  Specifcation.  The  drawing  attached  to  the  speoifica* 
tion  may  be  looked  at  to  explain  a  doubtful  specification,  but  cannot  sup- 
ply an  entire  want  of  a  daim.  Tinier  v.  Manuf.  Co.  U.  S.  C.  C.  ix. 
278 :  1  Fed.  Rep.  138. 

47.  Driving  Gearing  Patented  for  Threshing  Machine  Protected  in 
Sawing  Machine.  An  "  improved  driving  gearing,"  included  in  the  speci> 
fication  of  a  patent  gratted  for  an  "  improvement  in  threshing  machines," 
is  protected  by  the  same  patent  when  applied  to  a  sawing  machine.  Burke 
T.  Partridge,  N.  H.  x.  810;  68  N.  H.  849. 

48.  Form.  Every  inventor  is  entitled  to  his  own  specific  form  so  long 
as  it  differs  from  those  of  his  competitors  and  does  not  include  theirs. 
WortA  V.  Bromeing,  U.  &  C.  C.  ix.  204. 

49.  Rid.  —  Old  Features.  Where  certain  features  of  a  claim  have  ex- 
isted before  their  use  by  the  inventor  he  can  only  daim  modifications  of 
the  form  embodying  those  features.  Barker  v.  Todd,  U.  S.  C.  C.  xiv. 
680.    Adams  v.  Loft,  D.  S.  C.  C.  viii,  612. 

50.  Ibid.  — At  Substance.  Where  form  is  of  the  substance  of  an  in- 
vention it  is  not  to  be  disregarded.  Btmg  and  Bushing  Co.  v.  Hoffman, 
U.  S.  C.  C.  xiL  582 ;  20  Blatch.  8. 

51.  Improvements  —  Bg  Two  Persons.  Where  two  persons  make  im- 
provements  on  an  invention  each  is  entitled  to  the  improvements  he  makes 
and  to  his  own  form  of  machine  only.  Nathan  v.  B.  R.  Co.  U.  S.  C.  C. 
ix.504. 

52.  Ibid.  —  Non-Patentable  Improvements.  A  non-patentable  inven- 
tion or  imfMovement  is  not  the  subject  of  an  exclusive  right  or  property, 
but  is  common  property  open  to  all  the  worid.  Albright  v.  Teas,  N.  J. 
xviL  278. 

58.  Nooeky  —  Presumption.  In  a  case  of  alleged  interference,  where 
it  is  attempted  to  overthrow  the  letters  patent  of  the  defendant  on  the 
gronnd  of  want  of  novelty,  a  presumption  of  novelty  arises  from  the  is- 
suance of  the  patent  Eeckendorf  v.  Faber,  S.  C.  U.  S.  8  Am.  L.  T.  B. 
804.  Wire  Bo<A  Sewing  Co.  v.  Stevenson,  U.  S.  a  C.  xiii.  422.  Frriit 
Co.  V.  Curran,  U.  S.  C.  C.  xiu  421 ;  7  Saw.  280. 

54.  Ibid.  —  Prior  Process  —  Different  Mechanism.  An  invention  is 
noi  anticipated  by  a  prior  process  capable  of  producing  the  same  re> 
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salts  hj  a  diffSsreBt  mechanism.     Gottfried  r.  Barthohmae,  IT.  S.  C.  C. 
vi.  890. 

55.  Procet*  Patent  —  Curing  Fish  —  Removing  Injurious  Matter. 
An  improvement  in  the  process  of  caring  fish  by  the  removal  of  the 
mucous  membrane  is  patentable,  when  it  was  not  formerly  known  that 
such  membrane  was  injurious  to  the  keeping  quality  of  the  fish.  Orotodl 
V.  Harlow,  U.  S.  C.  C.  ix.  538. 

56.  Ibiid.  —  Ibid.  —  Similar  Result.  A  process  patent  is  void  for  want 
of  novelty,  if  it  has  been  anticipated  by  the  use  of  instrumentalities  which 
produce  a  result  similar,  although  not  the  same  in  extent  or  desirability. 
Downton  v.  Mill  Co.  U.  S.  C.  C.  ix.  462. 

57.  Obligation  to  Construct —  Patent  of  Citizen.  If  the  invention  of  a 
citizen  is  such  that  when  constructed  according  to  the  model  and  specifi- 
cations filed,  it  will  operate  successfully  as  a  practical  and  useful  thing, 
the  patent  is  valid.  Broadnax  v.  Stock  Yard  and  Transit  Company,  U. 
S.  C.  C.  xi.  6. 

58.  Old  Machine  to  New  Use.  When  the  new  use  is  so  remote  from 
the  old  use  that  a  court  or  jury  can  say  that  a  new  idea  has  been  discov- 
ered, a  patent  will  be  sustained,  ifaffitt  v.  Rogers,  U.  S.  C.  C  xiL 
418. 

59.  Packing  Plasterer's  Hair.  A  method  by  which  plasterer's  hair  is 
put  into  small  packages  and  compressed  into  convenient  shape  for  sale  to 
the  trade,  so  that  the  compressed  bale  may  be  separated  into  convenient 
smaller  packages  as  desired,  is  not  putentable.  King  v.  Frostel,  U.  S.  C. 
C.  viii.  490. 

60.  Particular  Construction.  Where  the  whole  structure  is  not  new 
a  patent  cannot  be  construed  as  covering  the  whole,  but  roust  be  re- 
stricted to  the  particular  construction  invented.  Whitman  v.  Seamart,  U. 
S.  C.  C.  ix.  306. 

61.  Sufficient  Description — Uncertainty — Process  Patent.  A  pro- 
cess patent,  the  specification  of  which  does  not  describe  instrumentalities 
by  the  use  of  which  the  desired  result  can  be  obtained  by  those  skilled  in 
the  art  at  the  time,  is  void  for  uncertainty.  Downton  v.  Mill  Co.  U.  S. 
C.  C.  ix.  462. 

62.  Seientifie  Knowledge  —  Dismissal.  Where  it  is  apparent,  in  the 
light  of  scientific  investigation,  that  there  is  no  invention,  a  bill  to  re- 
strain the  infringement  of  a  patent  should  be  dismissed  without  looking 
into  the  testimony.     Brown  v.  Piper,  S.  C.  U.  S.  i.  88  ;  91  U.  S.  37. 

63.  Screw  to  Push  and  Pull —  Projections  and  Inclines.  A  patent  for 
a  screw  which  works  both  ways,  either  pulling  or  pushing,  does  not  cover 
projections  and  inclines  which  will  only  pall.  Zane  v.  Soffe,  U.  S.  C. 
C.  ix.  465 ;  2  Fed.  Rep.  229. 

64.  Separable  Parts  of  Same  Invention  Patented  separately.  Separate 
patents  for  severable  parts  of  the  same  invention  may  be  granted,  al- 
though the  invention  is  fully  described  in  each  of  them  to  explain  the 
purpose  and  mode  of  operation  of  the  parts  covered  by  the  claims.  Me- 
Milan  V.  Reed,  U.  S.  C.  C.  ix.  544. 

65.  Separate  Patents  for  the  Machine  and  the  Process  and  ProduH 
thereof —  Expiration  at  DiffereiU  Times  of  such  Patents.  A  patentee  of 
a  machine  may,  within  two  years  thereafter,  obtain  patents  for  the  pro- 
cess involved  therein,  and  for  the  product  thereof,  and  the  latter  patents 
will  be  valid  after  the  first  has  expired.  McKay  v.  Dihert,  U.  S.  C.  C. 
xi.  386. 

66.  Small  Articles.    In  patents  for  small  articles  slight  difEerenoes  are 
often  important ;  and,  if  such  things  are  patentable  at  all,  it  must  almost 
always  be  in  virtue  of  a  more  useful  adaptation  to  the  n«6ds  of  commerce 
by  small  changes  of  structure,  which  in  a  great  raacliine  mi^t  be  merely  f, 
alternate,  modes  of  reaching  a  part  of  a  general  result.     Emerson  v.  Ho««,  ■' 
U.  S.  C.  C.  xii.  450. 
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67.  StAitilution  of  Material.  Where  the  result  of  the  substitution  of 
one  material  for  another  is  a  superior  product,  having  new  capabilities 
and  functions,  the  substitution  is  an  invention.  Smith  v.  Dental  Vulca- 
nite Co.  S.  C.  U.  S.  4  Am.  L.  T.  R.  74. 

68.  Tobacco  Tagt.  A  device  to  mark  and  identify  each  separate  plug 
of  tobacco  as  being  of  a  particular  quality,  origin,  or  manufacture,  by  tin 
labels  or  tags  having  the  inscription  upon  them  and  prongs  extending 
backwards  from  their  edjres  pressed  into  the  plugs,  involved  invention 
sufficient  to  sustain  a  patent.     LoriUard  v.  Carroll,  U.  8.  C  C.  xii.  644. 

69.  Two  Patents — First  Application.  Of  two  |>aieuts  for  the  same 
invention,  the  one  last  granted  is  void,  although  it  may  have  been  first 
applied  for.     McMillan  v.  Rees,  IT.  S.  C.  C.  ix.  544. 

70.  Ibid.  —  Construction  —  Claim  and  Specijication.  Whether  two 
patents  cover  the  same  invention  must  be  determined  by  reference  to 
their  claims,  and  not  by  their  specifications.     Ibid. 

71.  Necessary  Condition.     The  non-existence  of  a  public  use  is  a  con-   m.  PuWic 
dition  precedent  to  the  validity  of  a  patent     Manning  v.  Isinglass  and  ^f*- 
Glue  Co.\x.  337. 

72.  Abandonment  —  Like  Invention.  An  abandonment  of  a  mechan- 
ical structure,  the  operative  merit  of  which  has  been  demonstrated  by  trial, 
will  inure  to  the  public;  and  no  subsequent  inventor  will  take  any  right 
therefor.     Pickering  v.  McCidlough,  U.  S.  C.  C.  vi.  101. 

78.  Abandoned  Experiment.  An  abandoned  experiment  is  not  such  a 
publication  as  will  render  invalid  a  patent  subsequently  granted  for  a 
similar  invention.     Pickering  v.  Miller,  U.  S.  C.  C.  xv.  645. 

74.  Ibid,  —  Experiments  at  Hequest  of  Another  Person.  A  patentee's 
claim  of  priority  is  not  destroyed  by  the  fact  that  prior  experiments  had 
been  made,  and  that  his  were  a  continuation  thereof.  Damon  v.  £!ast- 
vick,  U.  S.  C.  C.  xiv.  644. 

75.  Early  Sketches  and  Drawings.  If  reasonable  diligence  has  been 
used  in  perfecting  and  adapting  it,  the  patentee  may  put  in  evidence,  to 
sliow  novelty,  the  sketches  and  drawings  of  bis  inceptive  inventions. 
Kneeland  v.  Sheriff,  U.  S.  C.  C.  x.  234,  517. 

76.  Means  of  Knowledge  —  Actual  Knowledge.  Where  the  public 
have  the  means  of  knowledge  of  an  invention,  they  will  be  conclusively 
presumed  to  have  actual  knowledge.  Perkins  v.  Card  and  Glazed  Paper 
Co.  U.  S.  C.  C.  X.  7. 

77.  Sale.  Sales  in  the  usual  course  of  business,  whether  absolute  or 
conditional,  made  more  than  two  years  before  an  application  for  a  patent 
is  filed,  if  they  are  sales  of  the  patented  thing,  work  a  forfeiture  of  the 
patent.  And  a  single  sale,  whether  absolute  or  conditional,  has  this  effect. 
Henry  v.  Soapstone  Co.  U.  S.  C.  C.  ix.  706. 

78.  Ibid.  —  Unauthorized  Sale.  Under  the  Patent  Acts  of  1 836  and 
1839  the  public  use  and  sale  of  patented  articles  without  the  consent  or 
allowance  of  the  inventor  does  not  invalidate  the  patent.  Davis  v.  Fred- 
ericks, U.  S.  C.  C.  xvii.  102. 

79.  Use  in  Factory.  The  use  of  an  invention  in  a  factory  where  any 
person  may  see  it  is  a  public  use.  Manning  v.  Isinglass  and  Glue  Co. 
ix.  337. 

80.  Use/or  Profit  only.  Public  use  of  an  invention  by  the  patentee 
before  the  application  for  a  patent  will  not  work  a  forfeiture  of  his  title 
unless  it  clearly  appears  that  the  use  was  solely  for  profit.  Emery  v. 
Cavanagh,  U.  S.  C.  C.  xvi.  100. 

81.  Power  to  Issue  —  Rev,  Stats.  §  4916. '  The  power  of  the  commis-  rv.  Re-Issue, 
sioner  of  patents  to  grant  a  re-issued  patent  is  confined  to  cases  where  the 

origioftl  patent  is  invalid  by  reason  of  defective  specifications  or  too  wide 
a  claim;  where  the  error  has  arisen  through  mistake  or  accident  and 
without  fraud,  and  where  no  new  matter  is  introduced  into  the  speciflca- 
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tion.  JZfftMT  T.  Ramer,  U.  S.  C.  C.  xi.  555.  Memr  y.  Maxheimer,  V. 
S.  C.aiiL519. 

82.  Commitsioner't  Dueretion,  Whether  a  re-issue  shall  be  given  is 
within  the  discretion  of  the  oommissioner  of  patents.  Smitfi  v.  Merruxm, 
U.  S.  C.  C.  xi.  729. 

88.  J$ngnment —  Notice  to  Repre$entatives.  It  seems  that  no  action 
on  the  part  of  the  personal  representatives  of  a  deceased  patentee,  who 
has  assigned  his  patent,  is  regarded  as  necessary  for  a  re-issue.  Kettber^* 
Appeal,  Penn.  vi.  154. 

84.  Avermentt  oj  Petition.  In  order  to  confer  jarisdiction  upon  the 
oommissioner  of  patents  to  grant  a  re-issue  of  a  patent  it  is  not  necessary 
that  the  petition  should  aver  that  the  patent  vras  completely  invalid  and 
inoperative.  It  is  not  indispensable  that  the  petitioner  should  use  the 
exact  phraseology  of  the  statute  if  he  employs  language  which  accurately 
conveys  its  legal  meaning.     Teleff.  Oo.  v.  Wiley,  U.  S.  C.  C.  xvL  129. 

85.  Combination  —  Lets  Parti  with  Subttitute.  A  patent  for  a  combi- 
nation of  four  parts  cannot  be  re-issued  for  a  combination  of  three  parts 
with  a  substitute  for  the  fourth,  unless  it  was  known  as  a  proper  subsUtnte 
at  the  date  of  the  original  patent.  GiUy.  Wellt,  S.  C.  U.  S.  2  Am.  L.  T. 
R.  101. 

86.  Different  Tnventioni.  A  re-issne  of  a  patent  is  void  when,  upon  its 
face,  it  is  for  a  different  invention  from  that  embraced  in  the  original 
patent.     Putnam  v.  Tinkham,  U.  S.  C.  C.  xi.  78. 

87.  Dieclaiming  Void  Claim.  One  claim  in  a  re-issue  may  be  void 
without  necessarily  invalidating  the  other  claims.  T)fler  v.  GaOoway,  U. 
S.  C.  C.  xiv.  486. 

88.  Enktrgement —  Vie.  Because  one  mode  of  use  of  an  invention 
only  is  mentioned  in  a  patent  the  patentee  is  not  confined  to  that  use  in  a 
re-issue.  The  gist  of  an  invention  is  the  apparatus  or  combination  of 
parts  and  not  any  particular  instrumentality  by  which  it  is  put  in  motion. 
Broadnax  v.  Stock  Yard  and  Trantit  Company,  U.  S.  C.  C.  xi.  6. 

89.  Ibid.  —  Lcushei.  When  an  application  for  the  re-issue  of  a  patent 
is  made  for  the  purpose  of  enlarging  the  scope  of  the  patent,  the  rule  of 
laches  should  be  strictly  applied.  MiUtr  v.  Bridgeport  Brau  Oo.  S.  C. 
U.  S.  xiii.  257  ;  104  D.  S.  350. 

90.  Explicit  Claim  —  State  of  the  Art,  Where  the  daim  is  explidt  it 
will  not  b«  altered  by  reference  to  the  state  of  the  art  Bridge  Co.  v. 
Iron  Co.  S.  C.  U.  S.  v.  65;  95  U.  S.  274 

91.  Feeding  Machine.  A  patentee  cannot  obtain  a  re-issne  of  his 
patent  to  cover  the  method  of  feeding  a  machine  by  a  distinctly  different 
motive  power.     Oil  Cup  Co.  v.  Sifeam  Lubricator  Co.  U.  S.  C.  C.  xi.  41. 

92.  Immaterial  Change.  A  slight  change  in  a  patented  article,  not 
affecting  the  mode  of  operation,  the  manner  of  construction,  or  the  func- 
tion performed,  will  not  invalidate  a  reissue.  McCreary  v.  Cantd  Oo.  U. 
S.  C.  C.  X.  728. 

98.  Lachet  —  Mere  Inspection  of  Patents.  When  it  is  apparent  on  the 
face  of  the  reissued  patent,  by  a  mere  comparison  with  the  original  patent, 
that  the  delay  in  asking  for  the  re-issue  was  nnreasonable,  the  courts  may 
decide  that  there  was  laches,  and  dedare  the  re-issue  to  be  contrary  to 
law,  and  void.  Miller  v.  Bridgeport  Brass  Co.  S.  C.  U.  S.  xiii.  267  j  104 
U.  S.  350. 

94.  New  Matter.  A  re-issne  of  a  patent  which  contains  new  matter  ia 
void.  Felting  Co.  v.  Haven,  U.  S.  C.  C.  L  16;  8  Dill.  181.  Bung  and 
Bushing  Co.  v.  Hoffman,  U.  S.  C.  C.  xiL  682 ;  20  Blatch.  8.  Manuf. 
Co.  V.  Manuf.  Co.  U.  S.  C.  C.  xii.  513. 

95.  Ibid.  —  Test.  That  is  new  matter  where,  by  any  change  in  the 
original  spedfication  and  claim,  a  new  and  different  composition  is  se- 
cured. Felting  Oo.  v.  Haven,  U.  S.  G.  C.  L  16 ;  3  Dill.  131.  See  Ohem- 
icai  Paint  Co.y.  Mixed  Paint  Co.  U.  S.  C  C  xii.  771. 
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9S.  PuMie  Ute.  It  i8  not  a  defence  to  the  validity  of  a  re-igstied 
patent  that  the  invention  patented  was  in  paUic  use  for  two  years  before 
the  date  of  the  re-issue.  Shcuo  y.  Lead  Oo.  U.  S.  C.  C.  ziii.  456.  See 
Searies  v.  Bouton,  U.  S.  C.  C.  ziii.  456. 

97.  Bepugnancy.  To  impeach  a  re-issne,  it  most  appear,  in  the 
absence  of  frand,  that  the  invention  described  therein  is  repugnant  to  the 
original.     Andrews  v.  Wriffht,  U.  S.  C.  C.  vi.  198. 

98.  Jiettatement  in  Re^iuue.  It  is  competent  for  a  patentee  to  restate 
his  invention  in  a  re-issue,  so  as  to  point  out  and  claim  a  characteristic 
feature  which  is  not  clearly  stated  in  the  original  patent.  Woven^  Wire 
Mattress  Co.  v.  Wire-  Web  Bed  Co.  U.  S.  C.  C  xii.  858.  Smith  v.  Denttd 
Vtdcanite  Co.  S.  C.  U.  S.  4.  Am.  L.  T.  R.  74. 

99.  Subsequent  Improvements.  When  the  claims  of  an  original  patent 
are  by  a  reissue  expanded  for  the  purpose  of  covering  sulweqaent  im- 
provements, the  reissue  is  vwd.  Newton  v.  Manuf.  Co.  U.  S.  C.  C.  zv. 
196. 

100.  Tool — Its  Operation.  A  re-issne  to  enable  the  patentee  to  claim 
the  actual  operation  of  a  tool  in  detail  is  lawful.  Smith  v.  Merriam,  U.  S. 
C  C.  zL  729. 

101.  Assignment.    Any  assignment  of  a  patent  short  of  the  entire  and  T.  Uceniee. 
«nqnalified  monopoly  is  a  mere  license.     Theberath  v.  Celluloid  Manuf. 

Oo.  U.  S.  C.  C.  z.  826. 

102.  Defence  of  Invalidity  of  Patent.  The  licensee  of  a  patent  cannot 
dispata  its  validity.  Adie  v.  Clark,  Ck  of  Appeal,  iii.  25 ;  8  Chan.  Div. 
184. 

108.  md. — Revocation.  A  licensee  who  has  agreed  not  to  contest 
the  validity  of  the  patent  may  set  up  its  invalidity  when  bis  license  is  re- 
voked, and  he  is  sued  as  an  infringer.  Wooster  v.  Manuf.  Co.  U.  S.  C. 
C.  zv.  524.  Mayo  v.  Whitney,  N.  Y.  z.  234.  Mcmuf.  Go,  v.  Myers,  tfc 
S.  C.  C  zii.  6.  See  Ingersott  v.  Jewett,  U.  S.  C.  G.  iz.  105 ;  16  Blatch. 
318. 

104.  "  On  Locomotives  hereafter  Owned  or  Operated."  A  license  to  a 
railroad  company  to  use  an  invention  on  its  locomotives  on  its  road,  or  on 
any  road  or  roads  which  may  be  "  hereafter  owned  or  operated  by  said 
company,"  permits  the  licensee  to  use  the  invention  on  locomotives  after- 
wards required  by  it,  and  on  roads  not  operated  or  held  by  it  at  the  date 
of  the  license.     Matthews  v.  R.  R.  Co.  U.  S.  C.  C  zii.  294. 

105.  Royalty  —  Equitable  Assignee  —  Use  out  of  Territory.  An  equi- 
table assignee  of  the  patent  may  demand  and  recover  the  royalty  for  a  use 
out  of  the  territory  licensed.  Burke  v.  Partridge,  N.  H.  z.  810 ;  58  N. 
H.349. 

106.  Ibid, —  Verbal  Assignment.  A  verbal  assignment  of  a  patent 
vests  in  the  assignee  an  equitable  right  to  grant  licenses  and  collect  royal- 
ties.    Ibid. 

107.  Ibid.  —  Settlement  with  Infringer.  The  licensee  must  pay  the 
royalty,  where  he  has  given  an  infringer  a  license,  on  settlement  of  their 
controversy.     Rodgers  v.  Torrant,  Mich.  iz.  548. 

108.  Ibid.  —  Invalidity.  Unless  the  invalidity  of  the  patent  is  as- 
serted by  the  prior  inventor,  and  his  machines  are  put  on  the  market,  the 
royalty  must  be  paid.  Angier  v.  Eaton,  Col*  and  Bumham  Oo.  Penn. 
xiiL  589 ;  98  Peon.  St  594. 

109.  Ibid.  —  Notice.  Royalties  paid  where  the  licensee  is  informed 
that  the  patent  is  contested  cannot  be  recovered  on  a  defeat  of  the  pat. 
ent.     McKay  v.  Jackman,  U.  S.  C.  C.  xvi.  163. 

110.  Limited  License —  Owner  as  Party.  A  licensee  for  limited  par^ 
poses  in  specified  places  cannot  sue  alone  for  infringement ;  the  owner  of 
the  entire  right  must  be  made  a  party.  Tdeg.  Oo.  v.  Brooklyn,  U.  S.  0. 
C.  XV.  40.    IngaUt  v.  Tice,  U.  S.  C.  C.  ziii.  676. 
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111.  Mawifacturer — Suece$*on.  Where  an  assignor  deals  io  the 
matter  of  tlie  coatract  and  the  manufacture  with  the  "  successors  "  to  a 
manufacturer,  to  whom  he  has  assigned  a  riglit  to  use  an  invention,  he 
will  be  held  to  have  assented  to  the  use  of  the  inveniiou  by  the  succes- 
sors.    Hammond  v.  Organ  Co.  S.  C.  U.  S.  il  369  ;  92  U.  S.  794. 

112.  Rettrietion.  Patented  articles  sold  with  a  notice  upon  them  that 
they  are  to  be  used  once  only  and  are  sold  subject  to  such  restriction,  an 
injunction  will  be  granted  against  their  use  a  second  time  in  any  bands. 
Cotton  Tie  Supply  Co.  v.  BuUard.  U.  S.  C.  C.  ix.  70;  17  Blatch.  160. 

113.  Sale — Jiefusal  to  Supply  —  Manufacture.  When  a  patentee 
sells  the  use  of  a  patent,  on  a  refusal  by  him  to  supply  the  article  the 
purchaser  may  manufacture.  Hammond  v.  Organ  Co.  S.  C.  U.  S.  iL  369 ; 
92  U.  S.  794. 

VI.  Infringe-  114.  Preliminary  Injunction — When  Granted.     A  preliminary  injuno- 

tion  should  be  grauted  only  when  the  title  of  complainant  and  the  in- 
fringement are  admitted,  or  are  so  clear  and  palpable  that  the  court  can 
entertain  uo  doubt  on  the  subject.  Machine  Co.  v.  Adams,  U.  S.  C.  C. 
V.  102.     lUingiworth  v.  Spaulding,  U.  S.  C.  C.  xii.  354. 

115.  Ibid.  — Adjitdication.  Upon  an  application  for  a  preliminary  in- 
junction, ordinarily  it  should  be  shown  that  the  claims  of  the  patent  bad 
been  construed  by  a  court  of  competent  jurisdiction,  or  that  they  had 
been  practically  construed  by  the  general  acquiescence  of  that  part  of  the 
public  naturally  cognizant  of  the  extent  of  the  monopoly.  The  point  of 
infringement  must  be  clearly  made  out.  Steam  Gauge  and  Lantern  Co. 
V.  Mi'ler,  U.  S.  C.  C.  xii.  449  ;  20  Blatch.  388. 

116.  3id,  —  Compromise.  The  injunction  will  not  be  granted  where 
the  court  has  held  the  defendant's  patent  invalid,  but  the  adjudication  has 
been  set  aside  upon  an  agreement  of  compromise  between  the  parties. 

ftfentlarge  v.  Pentlarge,  U.  S.  C.  C.  xiv.  579. 

117.  Rid.  —  Decree  by  Content  —  Final  Hearing.  A  preliminary  in- 
junction will  not  be  granted  to  restrain  an  infringement  of  a  patent  upon 
a  decree  entered  by  consent  after  granting  an  application  for  a  prelimi- 
nary injunction.  Such  an  injunction  can  be  allowed  only  after  full  in- 
vestigation of  the  act  and  a  final  hearing.  De  Ver  Warner  v.  Bastett, 
U.  S.  C.  C.  xii.  35. 

118.  Ibid.  —  Inoperative  Patent.  A  preliminary  injunction  will  be 
granted  where  the  defence  is  that  the  patent  was  inoperative  on  the  speci- 
fications, which  objection  was  made  Itefore  the  commissioner,  and  had 
been  overruled.     Halliday  v.  Pirkhardt,  U.  S.  C.  C.  xiii.  422. 

119.  Ibid.  —  Inventor  and  Assignor  as  Defendant.  A  preliminary  in- 
junction will  be  granted  against  a  defendant,  (he  inventor,  who  has  as- 
signed the  patent  to  complainant,  leleg.  Co.  v.  Carey,  U.  S.  C.  C.  xvii. 
264. 

120.  Ibid.  —  License  Proposed  if  Damages  are  Paid.  Where  the 
complainant  does  not  desire  to  enjoin  defendant,  who  is  responsible,  pro- 
vided be  will  accept  a  license  and  pay  damages,  a  preliminary  injunction 
will  not  be  granted.  Grape  Sugar  Co.  v.  Grape  Sugar  Co.  U.  S.  C.  C. 
xiii.  548  ;  20  Blatch.  386. 

121.  Ih'd.  —  Re- Issue  —  Laches  — Responsibility  of  Defendants.  A 
preliminary  injunction  will  not  l>e  granted  on  a  patent  and  the  re-issue 
where  there  has  been  marked  laches,  and  there  is  no  allegation  of  irre- 
sponsibility of  defendants.     TiUinghast  v.  Hicks,  U.  S.  C.  C.  xiv.  578. 

122.  Ibid. —  Right  to  Sell  Invention.  The  owner  of  an  exclusive  right 
to  sell  a  patented  article  within  a  certain  territory  is  entitled  to  a  prelim- 
inary injunction  in  a  suit  brought  to  restrain  a  violation  of  bis  contract 
by  the  patentee  or  his  assignee.  Goddard  v.  Wilde,  U.  S.  C.  C.  ivL 
617. 

123.  Accounting  —  Expiration  of  Patent.    The  court,  in  a  proper 


Digitized  byLjOOQlC 


PATENTS.  767 

case,  will  decree  an  accounting,  although  the  patent  has  expired  Binoo 
the  commencemeut  of  the  suit.     Adamt  v.  Moru,  U.  S.  C.  C.  xvii.  268. 

124.  Action  —  AttignmeiU.  A  right  of  action  lor  damages  for  in> 
fringement  of  a  patent  may  be  assigned.  HamihoK  v.  Rollins,  U.  S.  C. 
C.  iv.  561. 

1 25.  Assignee*  —  Foreign  Manufaeture  —  Cttstom-Hotise  Agent.  The 
appellants  were  the  assigueee  of  a  patent  in  the  United  Kingdom  for 
making  certain  explosives  leas  dangerous  to  handle  and  transport.  The 
respondents  acted  as  custom-house  agents  for  a  foreign  firm  who  manu- 
factured the  patented  article  abroad  and  sent  it  to  England  for  trausship- 
nent  and  reexportation.  Held,  that  the  conduct  of  the  respondents  was 
not  an  exercise  or  user  of  the  invention  for  which  an  action  would  lie 
against  them  for  an  infringement  of  the  patent.  Nobek  Explosives  Co. 
T.  Jones,  H.  of  L.  xri.  159. 

126.  Assignment —  Of  Full  Rights — Suits.  An  assignment  of  the 
exclusive  right  to  manufacture  aud  sell  takes  all  the  right  of  tlie  assignor, 
and  the  assignee  may  enforce  the  patent  in  hb  own  uume.  Nellis  v. 
Alanuf.  Co.  Penn.  xiv.  26a 

1 27.  Attachment  —  Injunction  —  Difference  in  Machine.  An  attach- 
ment will  not  issue  for  the  violation  of  an  injunction,  where  the  machine 
ma<le  and  sold  was  somewhat  different,  and  had  been  patented.  Onder- 
donk  V.  Fanning.  U.  S.  C.  C.  ix.  737;  19  Blatch.  303. 

128.  Ibid.  —  Intention  —  CounseL  Disobedience  to  an  injunction  is 
a  contempt  of  court,  and  the  makiug  and  selling  of  certain  powder  by 
defendants  legally  is  not  less  a  contempt  because  they  did  not  think  they 
were  infringing  or  were  advised  that  they  were  not  infringing.  Powder 
Co.  V.  Powder  Manuf.  Co.  U.  S,  C.  C.  xii.  517. 

129.  Combination  Patent  —  Use  of  Part.  The  use  of  one  part  of  a 
combination  patent  is  the  use  of  the  combination.  Adair  v.  Thayer,  U. 
S.  C.  C.  ix.  401.     Matthews  v.  Spangenbergh,  U.  S.  C.  C.  xv.  261. 

130.  Corporation  —  A  Sole  Owner.  Where  one  owns  all  of  the  stock 
of  a  corporation  which  is  infringing  a  patent,  he  may  be  sued  personally 
for  the  violation  of  the  patent  right.  Smiilt  v.  Laundry  Machinery  Co. 
U.  S.  C.  C.  XV.  75. 

131.  CoOs.  Where  in  infringement  a  decree  was  given  for  the  orator 
for  $100  profits,  the  costs  should  be  imposed  upon  the  defendant.  Umer 
V.  Kayton,  U.  S.  C.  C.  xvi.  292. 

132.  Damages  —  License — Other  Machines.  A  decree  for  uontinal 
damages  for  infringement  of  a  patent  against  the  manufacturer  of  infring- 
ing machines  does  not  operate  as  a  license  to  the  manufacturer  or  his 
vendee  as  to  all  existing  infringing  machines  made  by  the  manufacturer. 
Make  v.  Greenwood  Cemetery,  S.  C.  U.  S.  xv.  741. 

133.  Ibid. —  Use  in  Other  Countries.  Although  a  patent  can  give  no 
protection  abroad  in  the  sale  of 'machines  there,  damages  will  be  allowed 
for  the  infringement  by  the  manufacture  in  the  United  States  for  sale  in 
other  countries.     Haroester  Go.  v.  Harvester  Co.  U.  S.  C.  C.  xii.  553. 

134.  Decree  —  Accounting — Costs.  In  a  suit  for  infringement  it  is 
proper  for  the  decree  to  direct  an  account  of  the  gains,  savings,  and  ad- 
vantages of  the  infringement  as  well  as  the  profits,  and  to  award  costs  to 
be  taxed.      Cobum  v.  Schroder,  U.  S.  C.  C.  xii.  389 ;  19  Blatch.  493. 

135.  Decree  in  Favor  of  A. — Gains  and  Profits — Suit  by  B.  as 
Owner — Demurrer.  A  bill  in  equity  by  B.  to  reach  the  avails  of  a  de- 
cree in  favor  of  C.  for  the  gains  aud  profits  of  the  infringement  of  a 
patent,  the  plaintiff  claiming  to  be  the  real  owner  of  the  patent,  will  be 
dismissed.     Secombe  v.  Campbell,  U.  S.  C.  C.  x.  686 ;  18  Blatch.  108. 

186.  Defence  —  Plea  of  Non- Infringement —  Answer.  A  plea  of  non- 
infringement, without  answer,  is  improper,  and  on  motion  it  will  be 
stricken  from  the  files.  Starp  v.  Reissner,  U.  S.  C.  C.  xii.  611;  20 
Blatch.  10. 
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187.  Ibid.—Prititid  PuNieation  —  Prior  Patent.  That  the  iiiTentioii 
daimed  had  been  patented  or  described  in  a  printed  publication  most  be 
Bet  up  by  answer,  hot  by  a  technical  plea.  CcntUek  t.  McKetion,  U.  S. 
C.  C.  xiL  281 ;  19  Blatoh.  158. 

188.  Ibid.  —  Want  of  Novelty  —  Ptoof.  The  defendant  mast  esUb- 
lish  affinuatiyely  klie  defence  of  a  want  of  novelty  beyond  a  reasonable 
donbt.  Smith  v.  Dentai  Vulcanite  Co.  S.  C.  U.  S.  4  Am.  L.  T.  R.  74. 
Shirley  y.  Sanderson,  U.  S.  C.  C.  xi.  733.  Konold  v.  EMn,  U.  S.  C.  C. 
T.  427.     Strauts  t.  King,  U.  S.  C.  C.  ix.  675 ;  18  Blatcb.  8. 

189.  Ibid.  —  Substanct  of  Other  Proees*  or  Article.  To  show  a  want 
oi  novelty  the  thing  relied  upon  to  sustain  the  defence  most  embody  the 
anbstauce  of  the  patented  process  or  article.  SewaU  v.  Jonet,  S.  C.  U.  S. 
8  Am.  L.  T.  R.  120. 

140.  Demurrer  —  Antwer  —  Election.  Where  the  defendant  in  in- 
fringement demnra  and  answers  to  the  whole  bill,  he  must  elect  whether 
he  will  stand  on  the  demurrer  or  the  answer.  Adanu  v.  Howard,  U.  S. 
0.  C.  xii.  770. 

141.  Designs  — Comparison  for  Identity.  In  infringement  of  a  patent 
for  a  design,  the  court  may  compare  the  design  placed  on  defendant's 
articles  with  the  design  of  the  patent  to  determine  by  comparison  the 
question  of  identity  of  the  deeigns.  Jennings  v.  Kiboe,  U.  S.  C.  C.  xuL 
420  ;  20  Blatch.  353. 

142.  Employee's  Use.  Where  a  patented  invention  was  nsed  in  the 
defendant's  factory  by  a  man  who  worked  by  the  piece,  and  sapplied 
his  own  tools,  the  defendant  is  liable  for  an  infringement.  Wooster  v. 
Marks,  U.  S.  C.  C.  ix.  201 ;  17  Blatch.  868. 

143.  JBvidence  —  Adjudiealions  against  Other  Parties.  Decrees  ob- 
tained by  plaintiff  against  other  parties  adjudicating  the  validity  of  the 
patent  are  not  competent  evidence  against  the  defendant.  MaUhetet  v. 
Manuf.  Co.  U.  S.  C.  C.  xviL  424. 

144.  Expiration  of  Patent.  Devices  made  according  to  a  patent,  but 
which  have  been  made  and  combined  since  the  expiration  of  the  patent, 
we  not  an  infringement  of  the  patent,  or  violative  of  an  injunction  order 
restraining  infringements  during  the  term  of  the  patent.  American  Dia- 
mond Roekrboring  Co.  v.  Sutherland  Falls  Marble  Co.  ;  Same  v.  SheUons, 
U.  S.  C.  C.  X.  9. 

145.  Ibid.  —  Date  of  Manufacture.  An  injunction  to  restrain  the  use 
of  a  patented  device  s^ter  the  expiration  of  the  patent  will  be  granted 
<Hily  as  to  machines  maiiufaotured  during  the  existence  of  the  patent. 
Reay  v.  Rau,  U.  S.  C.  C.  xv.  424. 

146.  Faite  Statement  of  Infringement.  An  injunction  will  not  be 
granted  ou  the  suit  of  a  patentee  against  a  person  falsely  representing 
that  the  plaintiffs  patent  infringes  upon  a  patent  owned  by  himself ; 
thereby  deterring  others  from  purchasing  the  plaintiff's  invention.  Whito- 
head  v.  Kitson,  Mass.  i.  487 ;  119  Mass.  484. 

1 47.  Ibid.  —  Form  of  Machine.  Where  a  patent  for  a  sewing  nucbine 
which  included  the  form  of  the  frame  in  the  shape  of  the  letter  G,  an  in- 
junction would  not  lie  to  restrain  any  one  from  making  machines  in  that 
f<»m.     Willcox  and  Gibbs  Machine  Co.  v.  Frame,  U.  S.  C.  C  xvi.  29a 

148.  Foreign  Adjudication.  In  a  suit  for  infringement  evidence  that 
the  invention  was  previously  patented  in  France,  and  that  in  litigation 
there  the  patent  had  been  adjudged  invalid,  is  immaterial  and  inadmissi- 
ble.    Comely  v.  Marekwaid,  U.  S.  C.  C.  xvi.  102. 

149.  Form  of  Machine  Changed  by  Third  Party.  A  manufacturer 
cannot  be  held  responsible  for  any  change  in  the  form  of  his  machine 
made  by  third  parties  after  it  has  left  the  manufactory.  DeLong  v. 
Biclford,  U.  S.  C.  C.  xiv.  486. 

150.  Indefinite  Compromises  —  Damages.    Nominal  damages  will  be 


Digitized  byLjOOQlC 


PATENTS.  769 

swarded  where  the  pateotee  has  compromiBed  in  five  instances  and  there 

has   been  actual  payment  in  two   cases   only,   and   then  for  different  • 

amoonts.    MatAnrs  r.  Spcu^enhtrg,  U.  S.  C.  C.  xir.  773 ;  20  Blatch. 

482. 

151.  JnjtmcHon  —  Account.  Where  the  allowance  of  an  injunction 
will  csnae  much  greater  injury  to  the  respondent  than  benefit  to  the  com- 
plainant, the  court  may  refuse  an  injunction  and  make  a  decree  for  an 
aceount  only.     MeOreary  \.  Canal  Co.  U.  S.  C.  C.  z.  723. 

182.  Ibid.  —  Against  Carrier —  Carrier  a*  Agent — See.  4921  Rev. 
Stat.  An  injunction  may  be  issued  to  restrain  a  company  from  trans- 
porting articles  which  are  infringements  upon  the  complainant's  patents. 
The  carrier  in  such  case  is  the  agent  and  serrant  of  the  infringing  own- 
ers (d  the  goods,  in  promoting  and  effecting  their  sales.  Cottort  Tie  Sup- 
ply Co.  V.  MeOreadg,  U.  S.  C.  C.  riii.  811 ;  17  Blatch.  291. 

153.  Ibid.  —  Hxpiration  of  Patent.  A  bill  filed  one  day  before  a 
patent  expires,  to  restrain  defendant  from  infringing  tho  patent,  will  be 
dismissed  with  costs.     Davis  t.  Smith,  U.  S.  C.  C.  xvii.  549. 

154.  Aid.  -^  Against  Member*  of  Astociation.  The  unauthorized  use 
of  a  patent  by  the  agents  of  an  association  in  its  business  is  a  use  by  each 
of  tlie  members,  and  each  is  liable  to  be  enjoined.  T^tr  v.  GcdUmay, 
U.  S.  C.  C.  xiv.  771. 

155.  Ibid.  —  Second  Injunction.  Where  an  injunction  has  been 
ipranted  restraining  an  infringement,  the  court  will  not  grant  another  in- 
jHoetion  in  another  suit  against  the  same  defendants  to  restrain  the  in- 
frrngement  of  the  same  patent  by  a  similar  ap{>aratus.  Teleg.  Co.  v. 
Pearce,  U.  S.  C.  C.  xvii.  452. 

156.  Jurisdiction— License  —  Revocation.  Where  a  license  to  use  a 
patented  invention  was  granted  and  afterwards  terminated,  and  a  suit 
brought  for  the  infringement  of  the  patent  and  the  defendant  denied  that 
it  had  sold  machines  embodying  the  inventions,  the  question  of  infringe- 
ment was  necessarily  involved  and  the  federal  court  had  jurisdiction  of 
the  action.  Smith  v.  Laundry  Machinery  Co.  U.  S.  C.  C.  xiii.  S59 ;  20 
Blatch.  860. 

157.  lAcense—  Proof.  The  defence  that  what  was  done  was  done 
under  a  license  is  an  afflrmative  defence  to  be  made  out  by  proof.  Wat- 
ton  v.  Smith,  U.  S.  C.  C.  xi.  733. 

158.  Licensee  as  Plaintiff.  A  licensee  cannot  sue  for  infnngement 
thoi^h  be  bad  tho  exclusive  right  in  the  territory.  Hill  v.  Whiteomb, 
U.  8.  C.  C.  1  Am.  L.  T.  R.  382. 

159.  Machines  not  Used,  but  to  be  Used.  If  it  appear  that  defendant 
has  on  his  premises  two  machines  and  is  threatening  to  use  them,  and 
that  plaintiff  has  requested  him  to  desist,  which  he  refuses  to  do,  there  is 
sofBeient  ground  for  an  injunction.      Fiskv.  Clark,  U.  S.  C.  C.  zi.  214. 

160.  Manual  Labor  Producing  Result.  It  is  not  an  infringement  of  a 
machine  to  produce  the  same  result  by  manual  labor.  Schalscha  v.  Sutro, 
U.  8.  C.  C.  xvu.  291. 

161.  Necessary  Party — Licensee.  A  person  who  has  by  license  the 
right  to  use  a  patent  for  a  specified  purpose  is  not  an  indispensable  party 
to  a  suit  upon  the  patent  for  the  infringement  thereof.  Nellis  v.  Jaanuf. 
Co.  Penn.  xiv.  260. 

1 62.  Ifoiiee  —  No  Mark  on  Patented  Article  —  Verbal  Notice.  "Verbal 
notice  of  infringement  is  a  sufficient  compliance  with  the  statute.  Phar- 
macol Association  v.  Tilden,  U.  S.  C.  C.  xv.  98. 

168.  Overclaim.  Where  the  inventor  only  claimed  an  improvement 
in  applying  power  from  below  instead  of  above,  but  the  patent,  claim,  and 
specification  included  an  entire  machine,  the  patent  is  not  valid.  Moguire 
T.  Hames,  U.  S.  C.  C.  xL  45 ;  18  Blatch.  821. 

164.  Part  of  Article  —  Damages.     Where  an  invention  b  limited  to 
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some  part  of  an  article  the  damages  for  infringement  must  be  measured 
,  by  the  increased   profits  of  sale ;  and  where  there  is  no  increase  in  the 

price  charged,  nominal  damages  only,  and  au  injunction,  will  be  allowed. 
Miier  v.  Brown,  U.  S.  C  C.  xvi.  585. 

165.  Partial  Infringement  —  Damages.  Where  only  one  of  six  claims 
of  a  patent  was  infringed  the  full  license  fee  will  not  be  allowed  as 
damages.      Wooster  v.  SimoTison,  U.  S.  C.  C.  xvi.  35. 

166.  Proper  Plaintiff.  The  party  in  interest  must  sue  in  his  own 
name  for  an  infringement.  Goldsmith  v.  Paper  Collar  Co.  U.  S.  C.  C. 
ix.  640  ;  18  Blatch.  82. 

167.  .Plea  hy  A.  that  he  is  the  Agent  of  B.,  who  it  Sued  in  Another 
Court.  In  a  suit  for  au  infringement  of  a  patent,  a  plea  that  the  defend- 
ant is  an  employee  of  a  firm,  and  only  solicits  orders  for  the  goods  of 
the  firm,  receiving  a  commission  on  the  sales  effected,  and  that  a  bill  has 
been  filed  in  another  circuit  against  such  firm  for  the  same  grievances, 
will  be  overruled.     Steiger  v.  Heidelherger,  U.  S.  C.  C.  xL  212. 

1 68.  Process  Patent  —  Equivalent.  Where  defendants  treated  tobacco 
in  a  method  similar  to  the  process  patented  by  plaintiffs,  except  that  they 
used  an  equivalent  for  the  gum  arable  used  by  the  plaintiff  to  produce  the 
same  effect,  there  vras  an  infringement.  Kimhail  v.  Hess,  U.  S.  C.  C.  xv. 
683. 

169.  Ibid.  —  Instrumentality  Applied  by  Inventor.  The  owner  of  a 
process  patent  who  places  in  a  manufactory  instrumentalities  capable  of 
effecting  a  result  similar  to  those  claimed  in  his  patent,  without  notice  of 
his  monopoly,  is  estopped  from  asserting  an  infringement  thereof.  Dovn- 
ton  v.  Mill  Co.  U.  S.  C.  C.  ix.  462. 

170.  Profits  —  Definition.  In  an  action  for  infringement  of  a  patent 
the  profit  of  the  use  of  the  patent  is  the  difference  between  cost  and 
yield.  Burdett  v.  Estey,  U.  S.  C.  C.  x.  519.  Knox  v.  Mining  Co.  U. 
S.  C.  C.  vii.  325. 

171.  lUd' — '■'■Driven  Wells" — Use  —  Presumption.  In  a  suit  for 
infringement  of  a  patent  for  driven  wells  the  fact  that  a  well  was  put 
down  so  that  it  could  be  used  raises  a  presumption  that  there  were  some 
profits,  and  au  allegation  that  the  transaction  was  not  profitable  would 
not  meet  the  presumption  so  as  to  defeat  an  accounting.  Andrews  v. 
Creegan,  U.  S.  C.  C.  xi.  527  ;  18  Blatch.  113. 

172.  Ibid. —  Increasing  Damages.  Upon  a  decree  for  the  amount  of 
the  gains  and  profits,  there  is  no  ground  for  a  motion  to  increase  the 
damages  under  §§  4919,  4921  of  the  Revised  Stutules.  Campbell  v. 
James,  U.  S.  C.  C.  x.  686 ;  18  Blatch.  92.  Locomotive  Safety  Truck  Co. 
V.  R.  R.  Co.  Penn.  x.  39. 

173.  Ibid.  —  Interest.  Where  infringement  is  deliberate  and  inten- 
tional, interest  will  be  allowed  on  profits  from  the  time  they  are  wrong- 
fully detained.     Burdett  v.  Estey,  U.  S.  C.  C.  x.  519. 

174.  Ibid. —  Loss  Reduced.  A  loss  which  was  reducetl  by  the  use  of  a 
patent  is  an  element  of  gain  in  an  accounting  on  an  infringement.  Meirt 
V.  Conover,  S.  C.  U.  S.  iv.  67.    Knox  v.  Mining  Co.  US.  C.  C.  vii.  325. 

1 75.  Ibid.  —  Royalty.  Where  there  is  a  fixed  royalty  ni>on  the  intro- 
duction of  an  invention  at  the  time  of  its  first  use  by  the  infringer,  that 
royalty  will  be  the  measure  of  damages  both  at  law  and  in  equity.  Loco- 
motive Safety  Truck  Co.  v.  R.  R.  Co.  Penn.  x.  39.  Per  contra,  Knox 
V.  Mining  Co.  U.  S.  C  C.  vii.  325. 

176.  Ibid. — Interest.  Interest  may  in  such  case  be  allowed  even 
before  final  decree,  as  the  damage  was  liquidated  at  the  time  the  infringe- 
ment began.     Ibid. 

177.  Ibid.  —  Saving  in  Cost  of  Work.  It  is  now  well  settled  that 
savings  in  cost  by  infringement  of  patent  may  be  recovered  as  profits. 
Campbell  V.  James,  U.  S.  C.  C.  x.  103;  18  Blatch.  92. 
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178.  Ibid.  —  Ftderal  OffieiaL  One  who  has  effected  savings  in  his 
official  character  as  pustiuaster  by  iofriogemeot  of  a  patent  is  liable  to 
the  owner  of  the  patent  for  the  amount  saved  thereby.     Ibid, 

179.  Ibid, —  To  what  Time — Of  what  Machines.  The  account 
should  be  extended  to  the  time  of  the  taking  the  account,  including  tho 
profits  resulting  from  the  use  of  the  invention,  whether  by  use  of  a  par- 
ticular machine  at  the  time  of  the  commencement  of  tlie  snit,  or  of  oth- 
ers subeeqaently  constructed  and  used.  Knox  v.  Mining  Co.  U.  S.  C.  C. 
viL  325. 

180.  Het  Adjudicata.  The  owner  of  a  patent  is  concluded  by  an  ac- 
tion at  law  for  damages  for  an  infringement.  Child  v.  Iron  Work*, 
U.  S.  C.  C.  xvii.  548. 

181.  Replacing  Worn-Out  Parts.  Where  a  patent  covers  as  an  en- 
tirety a  machine  composed  of  separate  and  distinct  parts,  the  purchaser 
of  such  macliine  from  the  patentee  will  not  infringe  by  replacing  such 
parts  as  they  wear  out,  the  identity  of  the  machine  being  retained. 
Gottfried  v.  'Brewing  Co.  U.  S.  C.  C.  xii.  449. 

182.  By  Servant  of  the  Crown.  The  common  law  right  of  the  crown 
to  infringe  a  patent,  granted  by  it  to  a  subject,  extends  to  its  servants 
employed  by  it  in  manufacturing  the  patented  article  for  the  crown's  use. 
Dixon  V.  Arms  Co.  Q.  B.  Div.  ii.  149. 

183.  Several  Patents — Multifarious  Bill.  An  infringement  of  sev- 
eral patents  for  different  inventions  will  arise  only  where  the  inventions 
are  capable  of  conjoint  use,  and  are  so  used  by  the  defendant.  Barney 
V.  Peck,  U.  S.  G  C.  xv.  549. 

184.  Ships'  Pumps  —  Master  as  Defendant  —  Ship-Owner  not  brought 
in — Injunction.  Unless  the  master  of  a  ship  who  is  sought  to  be  en- 
joined i^ainst  infringing  a  patent  in  ships'  pumps  demands  that  the 
owners  shall  be  made  defendants,  an  injunction  will  be  granted  against 
him.     Adair  v.  Toung,  Ct.  of  Appeal,  ix.  325  ;  31  L.  T.  R  N.  S.  361. 

185.  Surrender  —  Pending  Suits.  The  surrender  of  a  patent  is  a 
legal  cancellation  of  it,  and  pending  suits  thereon  fail.  Meyer  v.  Pritch- 
ard.  S.  C.  U.  S.  iii.  437.     Mevs  v.  Comyoer,  S.  C.  U.  S.  iv.  67. 

186.  Trustee  de  son  Tort.  The  federal  courts  have  no  equity  jurisdic- 
tion of  an  action  to  recover  profits  for  infringing  a  patent,  on  the  tiieory 
that  such  profits  should  be  treated  as  trust  funds,  and  the  infringer 
considered  as  a  trustee  de  son  tort.  Sayles  v.  H.  B.  Co.  U.  S.  C.  C. 
viL  743. 

187.  Use  in  British  Waters  —  Attention.  That  patented  pumps  have 
not  been  used  in  British  waters  is  not  a  sufficient  defence ;  if  they  are 
ou  board,  and  ready  for  use,  it  will  be  presumed  that  there  is  the  inten- 
tion to  use  them.  Adair  v.  Toung,  Ct  of  Appeal,  ix.  325 ;  31  L.  T.  B. 
N.  S.  361. 

188.  Use  by  United  States  or  their  Agent  Neither  the  government 
nor  its  agent  can  use  a  patented  improvement  without  a  license  from  the 
patentee.  Colgate  v.  Teleg.  Co.  U.  S.  C.  C.  ix.  166;  17  Blatch.  308. 
Campbell  v.  James,  U.  S.  C.  C.  viii.  455. 

189.  Use  of  Patent —  Newly  Invented  Part.  A  party  cannot  escape 
liability  for  infringement  when  he  appropriates  the  complainant's  inven- 
tion, although  by  the  location  of  a  part  of  the  device  an  additional  office 
is  performed  which  may  invoke  sufficient  invention  to  sustaiu  a  patent  to 
defendant.     Zenn  v.  Kaldenberg,  U.  S.  C.  C.  xv.  614, 

PAUPERS. 
1.  Estoppel —  Payments.     Payments  by  a  town  which  is  not  the  place 
of  settlement  will  not  estop  it  to  deny  its  liability,  thongh  these  pay- 
ments were  made  without  denial  of  any  liability.      Norridgewock  t. 
Madison,  Maine,  x.  144 
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2.  Second  Marriag*  —  Pretumption  of  Death,  If  a  woman  marry  B^ 
and  he  subsequently  deserts  her,  and  one  month  after  his  desertion  she 
removes  to  another  state,  and  six  jeara  later  there  marries  C,  having 
never  heard  from  B.  in  the  mean  time,  the  law  will  not  authorize  her  to 
presume  that  B.  is  dead ;  and  in  the  abeenoe  of  other  proof  that  he  was 
dead,  her  marriage  with  C.  is  invalid,  and  by  it  she  acquires  no  settlement 
in  the  town  of  C.'s  legal  settlement.  Hyde  Park  v.  Ctmton,  Mass.  xi. 
502. 

8.  Suppliet —  Tried,  A  town  cannot  recover  for  supplies  to  a  pauper 
committed  without  trial,  upon  the  warrant  of  two  overseers  of  the  poor. 
Portland  v.  Bangor,  Maine,  8  Am.  L.  T.  B.  485. 

PAYMENT. 

1.  AceoHMi  —  Burden  of  Proof.  Where  payment  is  the  defence  to 
an  account  admitted  to  be  correct,  the  burden  of  proof  is  upon  the  de- 
fendant.    Magenan  v.  Bell,  Neb.  xv.  S09 ;  IS  Neb.  247. 

2.  Appropriation  —  Avthorized  Appropriation.  The  appropriation  of 
property  under  a  rightful  authority  does  not  authorize  the  application 
afterwards  to  another  purpose.  Avera  v.  McNeil,  N.  C.  iv.  180 ;  77 
N.  a  60. 

3.  Bnd.  —  Bittt  for  Collection  —  Acceptcmcee.  A  bank  may  appro- 
priate, in  payment  of  its  acceptances  of  an  insolvent  correspondent,  pro- 
ceeds of  bills  remitted  to  it  by  its  correspondent  Be  GothetUnirg 
Commercial  Co.  Chan.  Div  ix.  696. 

4.  Ibid.  —  Controverey.  A  creditor  cannot,  at  his  discretion,  appro- 
priate payments  made  by  his  debtor  after  a  controversy  has  arisen  con- 
cerning such  payments.     Applegate  v.  Koons,  Ind.  xii.  332 ;  74  Ind.  247. 

5.  Mid.  —  By  the  Court  —  Surety.  The  rule,  which,  in  the  absence 
of  appropriation  by  the  parties,  appropriates  in  the  way  most  advan- 
t^eous  to  the  creditor,  will  not  be  applied  to  the  prejudice  of  a  surety. 
f^ghtman'e  Appeal,  Penn.  xii.  27. 

6.  Ibid.  —  Crediior't  Right.  When  the  debtor  directs  no  application 
at  the  time  of  payment,  the  creditor  may  apply  any  time  before  judg- 
ment or  verdict.     Briee  v.  Hamilton,  S.  0.  z.  27. 

7.  Ibid.  —  Depoeit  —  Of  Principal t  Money  —  Advances  and  Debts  of 
Agent,  Where  an  agent  deposits,  in  his  own  name,  the  money  of  his 
principal  with  one  who  believes  it  to  be  the  property  of  the  agent,  such 
third  person  may  appropriate  the  money  to  the  payment  of  advances 
made  by  him  to  such  agent  on  the  strength  of  such  deposit ;  but  he  can- 
not, as  against  the  principal,  appropriate  the  same  to  the  payment  of  an 
antecedent  debt  of  the  agent  to  hnn.  Wilson  v.  GaBfraitn,  Tex.  xiv. 
608. 

8.  Ibid.  —  Insurance  —  For  Bondholders  —  Judgments.  Where  prop- 
erty insured  for  the  benefit  of  the  bondholders  of  a  corporation  is  burned 
and  all  the  bonds  are  held  by  one  person,  who  has  two  judgments,  the 
earlier  for  interest  and  the  other  for  principal,  the  latter  is  a  superior 
lien  on  the  insurance  money  to  that  of  an  intermediate  judgment  of  a 
third  person.     Cook  v.  Tome,  U.  S.  C  C.  ziii.  185. 

9.  3id.  —  Mortgage  —  Aeeotmt  —  Bankruptcy.  Where  a  person  in- 
debted on  mortgage  and  account  to  the  same  person  directs  a  payment  to 
be  applied  to  the  mortgage,  the  creditor  cannot,  as  against  the  debtor's 
assignees  in  bankruptcy,  apply  it  to  the  account.  Stewart  v.  Hopkins, 
Ohio,  vL  681 ;  30  Ohio  St.  502. 

10.  Rid,  —  Mortgages  —  Unsecured  Accounts.  Where  the  earlier 
items  of  an  account  are  secured  by  mortgage,  and  the  later  unsecured, 
payments  after  the  time  for  payment  mentioned  in  the  mortgage  should 
be  {q>plied  to  the  liquidation  of  the  unsecured  amount.  SehueUnbttrg  v. 
Martin,  U.  S.  C.  C.  x.  280. 
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11.  Hid. — iTedted  Inteiti  —  Evidence.  A  naked  intent  in  the  mind 
of  the  debtor,  not  commnnicated  to  his  creditor,  as  to  the  application  to 
be  made  of  moneys  paid  to  such  creditor  cannot  be  sliown.  Briee  r, 
Hamikon,  S.  C.  x.  27. 

12.  Ibid.  —  Open  Account  —  Deductions  for  Non-Performance.  The 
ordinary  rule  of  the  application  of  payments  in  the  order  of  the  items  of 
indebtedness  does  not  apply  to  a  rnoiiing  acconut  to  cot  out  claims  for 
deduction  for  bad  workmauship.  Tube  Co.  \.  Whittington,  Peun.  z.  258 ; 
99  Penn.  St.  139. 

13.  md. —  ISbo  Notet — Change — Ihdorurt.  A  creditor  having 
applied  a  payment  to  one  of  two  notes  held  by  him  against  the  same 
party  cannot,  with  the  consent  of  the  debtor,  change  it  to  the  other  note 
80  as  to  bind  the  indorsers.     Harding  t.  Wormleg,  Tenn.  i.  510. 

1 4.  Jbid.  — By  Surety — Vintriout  Interest  paid  by  Principal,  Usurious 
interest  paid  eo  nomine  by  the  principal  in  a  promissory  note  cannot  be 
applied  pro  tanto  on  the  note  by  a  surety.  Bank  v.  Bingham,  Yt.  ▼!. 
186 ;  50  Vt.  105. 

1 5.  Assessment  —  VaNdity  —  BettermeiU  —  Protest.  An  assessment  on 
real  estate  for  betterments  m  widening  a  street,  when  once  paid,  though 
invalid,  cannot  be  recovered  unless  paid  after  a  notice  of  a  sale  of  the 
real  estate,  or  nnder  a  protest  in  writing  by  the  person  paying,  in  accord- 
ance with  Gten.  Stats,  c.  12,  §  56.  Knowles  v.  Boston,  Plood  v.  Same, 
Mass.  zi.  196;  129  Mass.  551. 

1 6.  Ibid.  —  Evidence  —  Memorandum  on  Collector's  Books.  A  merao- 
randam  of  a  protest  made  by  the  treasurer's  clerk  on  his  books  under  the 
instructions  of  his  employer,  and  also  stated  iu  the  receipt  given,  cannot 
operate  as  a  written  protest.     Rid. 

17.  Ibid.  —  Remedies.  Where  the  assessment  is  void,  the  taz-payer 
may  pay  under  protest  and  sue  to  recover ;  or  he  may  sue  in  trespass,  or 
ejectment,  or  take  a  writ  of  certiorari  if  his  property  is  taken.  Murp/^ 
v.  7%«  Mayor,  Del.  x.  765. 

18.  Assignment  by  Agent —  Payment  to  Assignee  for  Articles  Ordered. 
Where  a  foreman  acts  for  the  owner  in  his  absence,  and  makes  contracts 
to  manufacture,  he  can  borrow  money  for  the  use  of  the  works,  and 
assign  the  contracts  as  security,  and  payment  to  the  assignee  is  payment 
for  the  articles  ordered.     Hoskins  v.  Swain,  Cal.  xiv.  648;  61  Cal.  888. 

19.  Entry  on  Bond — Limitation  —  Proof  Aliunde.  Credits  on  a 
bond,  to  repel  the  presumption  of  payment,  must  be  proved  to  have  been 
entered  before  the  presumption  arose.  White  v.  Beaman,  N.  C.  ziii. 
438 ;  81  N.  C.  3. 

20.  Payment  to  Broker — Delivery  by  Principal.  Payment  by  a  ven- 
dee to  a  broker  for  goods  sold  by  him,  but  delivered  by  the  principal 
himself,  will  not  discharge  the  debt.     Crosby  v.  Bill,  Ohio,  xv.  768. 

21.  Composition  Deed  —  Preference  Extorted.  Money  paid  nnder  a 
composition  deed,  in  excess  of  the  due  proportion  of  the  creditor's  debt, 
may  be  recovered  back,  unless  paid  nnder  sncb  circumstances  as  to  con- 
stitute a  legal  "  voluntary  payment."  Crouley  v.  Moore,  N.  J.  vii.  149; 
11  Vroom,  27. 

22.  Conditional  Payment  —  Consideration.  Where  there  exists  a  debt 
or  liability  in  preesenti  payable  in  futtero.  and  a  state  of  things  exists 
which  entitles  the  debtor  to  pay  his  debt,  the  giving  of  a  promissory  note 
is  a  conditional  payment,  and  the  note  is  gronnded  in  sufficient  considera- 
tion.    Stott  V.  Fairlamb,  Ct.  of  Appeal,  xvii.  884. 

23.  In  Confederate  Money.  Payment  in  confederate  money  made  in 
April,  1865,  both  parties  being  ignorant  of  the  surrender  of  the  confed- 
erates, was  good,     ^is  v.  Hammond,  Ga.  ii.  484;  57  Ga.  179. 

24.  Seeding  Confederate  Notes —  U.  S.  Currency,  or  Gold.  A  debt 
payable  in  confederate  notes  must  be  scaled  to  the  value  of  United  States 
currency,  not  to  that  of  gold.    Bissell  v.  Heyxoard,  S.  C  U.  S.  T.  299. 
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25.  Currency  in  Pagment — Return  of  Oottnterfettt.  A  person  who 
receives  currency  in  payment  cannot  return  counterfeit  currency  unless 
he  uses  due  diligence.      Wingate  v.  Neidlinger,  Ind.  i.  224. 

26.  By  J^rafit  —  On  Certain  Parly  —  Drawers  —  Burden  of  Proof. 
Under  an  agreement  stipulating  that  "  payment  is  to  be  made  in  paper 
drawn  on  W.  &  Co.,"  the  presumption  is,  that  such  paper  must  be  drawn 
by  and  in  the  name  of  the  contracting  pany  only.  League  t.  Waring, 
Penn.  vi.  636 ;  6  W.  N.  C.  No.  10. 

27.  Ibid.  —  Order  on  Bill  of  Lading  to  Draw  on  Third  Party.  An 
order  indorsed  on  a  bill  of  lading  to  draw  on  a  third  persou  in  sixty  days 
after  shipment  is  not  payment.  Brcuitz  v.  Tliurber,  Tex.  xv.  664 ;  1 
Tex.  L.  J.  No.  12. 

28.  Ibid.  —  On  Solvent  Bank  —  Intolvenry.  Where  a  draft  is  drawn 
on  a  bank  then  solvent,  but  which  becomes  in  a  few  du}'s  insolvent,  the 
elfect  of  payment  is  not  avoided  thereby.  Day  v.  Thompson,  Ala.  xL 
891;  65  Ala.  269. 

29.  Duress  —  What  Constitutes.  To  constitute  duress  the  plaintifb 
must  have  been  under  at  least  an  apparent  necessity  either  of  maJting  the 
payment  or  resorting  to  the  courts  to  get  possession  of  property  wrong- 
fully  detained  or  to  recover  their  lilierty.  Ladd  v.  Manuf.  Co.  Tex.  x. 
186;  53  Tex.  172.     Navig.  Co.  v.  Tappan,  U.  S.  C.  C.  viL  645. 

30.  Ibid.  —  Assessment  paid  by  Lessee  —  Assessment  Vacated.  Pay  taent 
by  a  lessee  of  assessments,  for  which  he  was  bound  by  the  covenants  of 
his  lease,  pending  proceedings  by  the  owner  to  vacate  the  assessment  for 
illegality  is  under  duress,  the  assessment  being  an  apparent  lien.  Purs- 
sell  V.  The  Mayor,  N.  Y.  xii.  278. 

31.  Ibid.  —  Criminal  Charge — Insufficient  Warrant.  Money  paid 
to  stop  criminal  proceedings  where  the  warrant  was  insufficient  can  be  re- 
covered as  paid  upon  duress ;  otherwise  if  the  warrant  was  sufficient. 
Fossett  V.  Wilson,  Miss.  xii.  731. 

32.  Jbid.  —  In  Law  —  In  Fact.  Coercion  hi  law  arises  from  a  lieu. 
Coercion  in  fact  exists  where  immediate  possession  of  goods  is  so  neces- 
sary that  u  recovery  at  law  would  not  give  relief.  Peyser  v.  The  Mayor, 
N.  Y.  iv.  502;  70N.  Y.497. 

33.  Ibid.  —  Intention  to  Enforce  Legal  Process.  To  constitute  com- 
pulsion of  l^al  process,  it  is  sufficient  that  the  officer  demands  payment 
by  virtue  thereof,  showing  an  intention  to  enforce  its  collection  by  seizure 
and  sale.     Parcher  v.  Marathon  County,  Wis.  xii.  159  ;  52  Wis.  388. 

34.  3id.  —  Note  of  Third  Party  to  Creditor  to  Sign  Composition  Deed 
Paid.  The  voluntary  payment  of  such  note  will  prevent  any  recovery 
from  the  payee.  It  is  only  where  duress  has  been  exercised,  as  upon  the 
debtor,  his  wife,  or  a  near  relative,  that  an  action  will  lie  to  recover  the 
money  paid.     Solinger  v.  EarU,  N.  Y.  xi.  205 ;  82  N.  Y.  393. 

35.  Ibid.  —  Taxes  —  Cloud  on  Title.  Where  taxes  illegally  assessed 
are  paid  under  protest  to  avoid  a  cloud  upon  the  title,  the  payment  is 
compulsory,  and  the  money  may  be  recovered.  Ga4  Co.  v.  Galveston, 
Tex.  xi.  653 ;  54  Tex.  287. 

36.  Excessive  Freight  —  Recovery.  The  payment  of  excessive  freight 
to  a  railroad  company  may  l>e  recovered  to  the  extent  of  the  excess.  R. 
R.  Co.  V.  Steiner,  Ala.  ix.  39 ;  61  Ala.  559. 

37.  Payment  to  Foreign  Executor  —  Administrator  c.  t.  a.  Payment 
to  a  loreigii  executor  is  good  as  against  an  administrator  e.  t.  a.  after- 
wards appointed.  Shakespeare  v.  Trust  Co.  Penn.  xi.  689 ;  97  Penn. 
St.  173. 

38.  Mistake  of  Fact.  To  recover  money  paid  under  a  mistake  of  fact 
the  defendant  must  have  been  in  some  way  responsible  for  the  mistake. 
Mansy  v.  Hardy,  Neb.  xiv.  561 ;  13  Neb.  36. 

89.  By  Note  —  Of  Debtor  or   Third  Party  —  Existing  DebU     Mere 
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acceptance  from  a  debtor  of  his  note,  or  that  of  a  third  person  for  an  exist- 
ing debt,  is  not  payment  Hunter  v.  Moid,  Peon.  xii.  605.  Swain  v. 
grazier,  N.  J.  xiv.  277 ;  8  Stew.  326.  Lewis  v.  Diliard,  Ala.  xii.  742 ; 
66  Ala.  1.  Day  v.  T/tompion,  Ala.  xi.  891  ;  65  Ala.  269.  Bank  v. 
Slemmons,  Ohio,  vii.  118;  34  Ohio  St.  42.  See  Krutsinger  t.  Broum, 
Ind.  xii.  395 ;  72  Ind.  466. 

40.  Ibid.  —  Delivery  to  Maker.  The  delivery  of  a  note  by  the  holder 
to  the  maker,  with  intent  thereby  to  discharge  the  debt,  does  discharge 
it    Vanderheck  v.  Vanderl>eek.  N.  J.  vii.  470. 

41.  Ibid. —  Of  Secured  Debt — Pretuntption.  The  acceptance  of  a 
promissory  note  for  an  existing  debt  which  was  secured  by  a  mortgage  is 
only  presumptive  evidence  of  payment.  Dodge  y.  Emerton,  Mass.  xiii. 
309  ;  131  Mass.  67. 

42.  Ibid.  —  Of  Third  Party  on  Account.  When  a  note  of  a  third 
party  is  received  by  a  creditor  from  his  debtor  on  account,  and  a  receipt 
given  for  the  same,  it  is  presumptive  evidence  of  payment  only.  Dorman 
V.  Wilton,  N.  J.  iv.  562  ;  10  Vroom,  31. 

43.  Ibid.  —  Waiver.  Where  by  a  written  contract  payment  was  to 
be  ma<)e  in  cash  or  its  equivalent,  the  taking  of  a  note  for  the  balance  is 
not  a  waiver  of  the  right  to  bring  suit  for  the  amount  due.  Lawrence  v. 
Steamboat  Oo.  U.  S.  C.  C.  xiv.  484. 

44.  Novation  —  Verbal  Agreement.  A  verbal  agreement  by  which  a 
creditor  accepts  the  debtor's  debtor,  all  concerned  agreeing  thereto,  is 
valid.  Glover  v.  Dowagiac,  Mich.  xiv.  560 ;  48  Mich.  593.  Swain  v. 
Frazier,  N.  J.  xiv.  277  ;  8  Stew.  826.  See  Goochie  v.  Brock,  Vt  xL 
176  ;  52  Vt  107. 

45.  Promige  to  Pay  in  Labor  and  Material —  Indeterminate  Proportion 
—  Rule  of  Law  at  to  Apportionment.  A  promise  to  pay  in  sawing  and 
lumber  will  be  apportioned  equally,  if  the  parties  cannot  agree,  and 
neither  has  the  right  to  determine  the  proportion.  Fredenburg  v.  Turner, 
Mich.  vi.  529  ;  37  Mich.  402. 

46.  Protest  —  Voluntary  or  Involuntary  Payment.  A  protest  alone 
cannot  change  what  would  otherwise  be  a  voluntary  payment  into  an  in- 
voluntary one,  or  change  the  rights  of  the  parties.  Detroit  v.  Martin, 
Mich.  ii.  477;  34  Mich.  170.  Quincy  v.  White,  N.  Y.  i.  168;  63  N.Y. 
370.     Ladd  v.  Manuf.  Co.  Tex.  x.  186;  53  Tex.  172. 

47.  Receipt  in  Full  —  Part  Payment.  A  receipt  in  full  given  upon  tho 
payment  of  part  of  a  liquidated  debt  (the  transaction  not  being  a  com- 
promise) is  not  a  discharge  of  the  whole  debt.  Baldwin  v.  U.  S.  Ct  of 
Claims,  ix.  702. 

48.  Receipt  for  Salary  —  Evidence.  A  receipt  given  for  his  salary  by 
one  employed  to  one  authorized  to  pay  the  money  is  primd  facie  evi- 
dence of  payment.      Gardner  v.  R.  R.  Co.  Cal.  xvi.  87. 

49.  Ibid.  —  Accrued  Salary  —  In  Agenfs  Hands  —  Risk.  Salary 
allowed  by  an  employee  to  accumulate  in  the  hands  of  an  agent  of  his 
employer  authorized  to  pay  it  is  at  his  own  risk.     Ibid. 

50.  Remittance  —  Instruction  to  Remit.  An  agent  or  debtor  who,  not 
being  otherwise  instructed,  remits  in  the  customary  mode,  is  not  liable 
for  a  loss.  Underwritert'  Wrecking  Co.  v.  Board  of  Underwriters,  La. 
xvii.  463. 

51 .  Secured  Cknmt  —  Discrimination.  In  the  absence  of  appropria- 
tion by  the  parties,  the  law  will  appropriate  payments  to  the  least  secure 
claim.  McKelvey  v.  Jarvit,  Penn.  vi.  729;  87   Penn.  St  414. 

52.  Tax  Sales  —  Failvre  of  Title  —  Recovery.  A  municipality  is  not 
bound  to  refund  (ho  purchase-money  of  a  tax  sale  for  an  illegality  in  the 
proceedings  which  defeats  the  title  of  the  purchaser.  State  v.  Piscatatray, 
N.  J.  xiii.  149  ;  14  Vroom,  3.53. 

53.  Unauthorized  Feet.     Payment  to  an  officer  of  nnauthorized  fees, 
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tiMMgh  made  witboat  protSest,  is  not  voluntaiy.    Suanuhip  Ch.  v.  Tetmg, 
PcDD.  viii.  535 ;  89  Peao.  St.  186. 

54.  Voluntctry  Payment  —  License  —  Exorbitant  Demand  —  ProteeL 
Paym^it  of  au  exorbitant  demaud  for  a  license,  under  protest,  is  a  Tolun> 
tary  payment.     Emery  v.  Lowell,  Mass.  viiL  109;  127  Maw.  138. 

55.  Ibid, —  Mistake  of  Law  —  Threat,  of  Proem  —  Taxes.  Payment 
of  city  taxes,  under  threat  of  execution  when  no  lien  exists  which  binds 
tbe  property,  amounts  to  a  voluntary  payment,  though  made  under  |hxh 
test     ins.  Co.  t.  AUeglieny,  Penn.  xr.  221. 

56.  Ibid.  —  Tax  set  aside  —  Beetamation.  The  rule  as  to  Tolnntary 
payment  of  taxes  does  not  apply  where  the  tax  has  been  set  aside  by  a 
judicial  decision.     Jarsey  City  v.  Biker,  N.  J.  i.  274;  38  N.  J.  L.  225. 

57.  Rid.  —  Void  Tax  —  Compulsion.  Money  paid  by  compulsion  on 
account  of  a  void  tax  may  be  recovered ;  but  otherwise  if  voluntarily 
paid,  with  a  knowledge  of  all  the  facts  which  render  the  tax  void. 
Powell  y.  Supervisors,  Wis.  viL  800 ;  46  Wis.  Noyes  v.  State,  Wis.  viiL 
222 ;  46  Wis.  250.  ^ane  v.  St.  Paul,  Minn.  x.  868 ;  26  Minn.  643. 
Commissioners  v.  Land  Co.  Kan.  x.  896.  Moes  v.  Cummins,  Mich.  x. 
699 ;  44  Mich.  359.  Parcher  v.  Marathon  County,  Wis.  xiL  159 ;  52 
Wis.  388.     Catoin  v.  Bobinstm,  Ohio,  xiv.  532 ;  88  Ohio  St.  819. 

PENALTIES. 

1 .  Convietion  —  Reasonable  Doubt.  .  The  principle  that  the  jury 
must  acquit  if  they  entertain  a  reasonable  doubt  has  no  application  to 
civil  suits  for  the  recovery  of  statutory  penalties.  Jordan  v.  Marm,  Ala. 
Ti.  644 

2.  Enforcing  Penalty  of  Foreign  Statute.  A  penalty  prescribed  by  a 
jEoreign  statute  cannot  be  enforced  in  the  courts  of  another  state.  Flask 
V.  Conn,  Fla.  vi.  288  ;  16  Fla.  751. 

8.  Statute  Repealed — Actum.  Where  subsequent  to  the  bringing  of 
an  action  for  a  penalty  the  statute  authorizing  a  recovery  is  repealed, 
the  cause  of  action  falls.    Etler  r.  R.  R.  Co.  Tex.  zvii.  698. 

PENSIONS. 

1.  Retired  Judge  —  Bankruptcy.  A  pension  granted  to  a  retired  colo- 
nial judge  is  "  property  "  wiuiin  the  meaning  of  the  bankruptcy  laws. 
Ek  parte  Huggins;  Re  Huggins,  Ct.  of  Appeal,  xt.  670;  47  L.  T.  R. 
N.  S.  559. 

2.  Sequestration  —  Order  on  Paymaster  General  Although  the  court 
will  restrain  a  party  who  is  liable  under  any  order  of  the  court  to  pay  a 
sum  of  money  from  receiving  a  pension  due  to  him  for  past  services,  and 
will  empower  a  third  person  to  receive  such  pension,  it  will  not  make  any 
order  against  her  majesty's  paymaster  general  compiling  him  to  pay 
such  pendon  to  such  third  person  in  the  place  of  the  person  originally 
entitled  to  receive  it.  Saneom  v.  Sansom,  Prob.  Div.  vii.  852 ;  89  L. 
T.  R.  N.  S.  642. 

PERSONAL  PROPERTY. 

1.  Building  on  Another's  Land —Notice  —  Purchaser.  A  bailding 
erected  on  another's  land,  under  an  agreement  that  the  builder  may  re- 
move it  at  will,  is  personal  property  as  between  the  parties ;  but  the  right 
of  an  innocent  purchaser  without  notice  is  superior  to  that  of  tlie  builder. 
Doaiver  v.  Ela,  Mass.  x.  207 ;  128  Mass.  557.  Pope  v.  StinUe,  N.  J. 
xvL  308. 

2.  Deeedenfs  Estate —  Conflict  of  Laws  —  Foreign  Executor —  U.  S. 
Cofipon  Bonds.  United  States  coupon  bondt  deposited  in  one  state  by  a 
resident  in  another,  and  for  which  a  certificate  of  deposit  has  been  issued 
by  the  bailee,  are  not  in  case  of  the  death  of  the  bailor  assets  of  his 
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estate  ritnated  in  the  state  where  deposited,  and  the  execntor  of  the 
domicil  of  the  decedent  may  claim  them  in  his  own  name.  Shaketpeart 
V.  Tnul  Co.  Penn.  xi.  589. 

8.  Lien  —  Lahorert'  Clatnu  —  Astignment  —  Set-  Off.  Where  A.  pur- 
chased laborers'  daims  agstinst  C.  from  B.,  who  held  them,  C.'s  execution 
creditor  is  not  entitled,  in  the  distribution  of  C's  estate,  to  set  off  as 
against  A.'s  claim  an  amount  owned  by  B.  to  C.  at  the  time  of  the  assign- 
ment.   Philadelphia  Trutt  Ce.'t  Appeal,  Penn.  ii.  150 ;  83  Penn.  St.  267. 

4.  Ibid.  —  Sheriff's  Sale  —  Notice  —  Equitable  and  Legal  Title. 
Where  in  a  lease  of  persMialtj,  with  an  agreement  to  sell,  provision  is 
made  for  a  forfeiture  on  the  non-payment  of  certain  notes,  in  a  sale  under 
execution  the  whole  title  passes,  notwithstanding  the  lessor  has  given 
notice  that  onlj  the  lessee's  interest  will  be  sold.  McGay  v.  Orr,  Penn. 
xiv.  219. 

5.  Mining  Lease — Improvements  by  Lessee.  A  mining  lease,  with 
improvements  erected  by  the  lessee  to  carry  on  the  business  of  mining 
during  the  continnance  of  the  lease,  is  personal  {#operty.  Philaddphia 
Tnut  Go.'s  Appeal,  Penn.  ii.  150;  88  Penn.  St.  257. 

6.  Profession  —  Right  to  Exercise.  A  man's  profession  and  the  right 
to  exercise  it  are  property.     O'Sara's  Appeal,  Penn.  viii.  757. 

7.  Title  —  Lost  Property  Found —  Where  Found.  The  finder  of  lost 
property  is  entitled  to  it  as  agaiast  all  the  world  except  the  real  owner, 
and  ordinarily  the  place  where  it  is  foimd  is  of  no  consequence.  Durfee 
V.  Jones,  R.  I.  v.  845 ;  11  R.  I.  588. 

8.  Hid.  —  Possession.  Possession  only  of  chattels  is  not  enough  to 
enable  the  holder  to  convey  title.  CMins  v.  RaUi,  N.  T.  ix.  817 ;  20 
Hun,  246. 

9.  Value— Evidence  as  to  Purchase  Price.  On  the  question  of  the 
value  of  personal  property,  the  purchase  price  is  some  evidence. 
Hoffmann  v.  Conner,  N.  Y.  viii.  469 ;  76  N.  Y.  121. 

PHYSICIAN  AND  PATIHNT. 

1.  Contract — Skill  and  Experience.  The  contract  of  a  pbysidan  and 
surgeon,  as  implied  by  law,  is  that  he  possesses  that  reasonable  degree  of 
learning,  skill,  and  experience  which  is  ordinarily  possessed,  regard  being 
had  to  the  advanced  state  of  the  profession  at  the  time.  SmaE  v.  How- 
ard, Mass.  ix.  278. 

2.  Ibid. — Due  Care  and  SHU.  The  law  implies  an  undertaking  on 
the  part  of  a  physidan  and  surgeon,  in  practice,  that  he  will  use  a  rea- 
sonable degree  of  care  and  skill  in  the  treatment  of  his  patient,  not  that 
be  will  effect  a  complete  cure.     OHara  v.  WeUs,  Neb.  xvi.  888. 

3.  Ibid.  —  One  Practising  in  Small  Country  Village.  A  physidan 
and  sni^eon  practising  in  a  small  country  village  is  not  required  to  fur^ 
nish,  and  is  not  responsible  for,  that  high  degree  of  art  and  skill  which 
is  possessed  by  eminent  surgeons  practising  in  large  cities,  and  making 
a  spedalty  of  the  practice  of  surgery.     SmaU  v.  Hoioard,  Mass.  ix.  278. 

4.  Contract  for  Cliarges  —  Unrd  Parties.  Where  a  person,  having 
been  injured  through  accident  on  a  boat  of  which  A.  was  captain,  was 
brought  by  him  to  B.,  a  surgeon,  then  absent  from  his  office,  and  was 
left  there  with  instructions  to  give  the  injured  person  every  attention, 
and  the  wounds  were  dressed  by  B.  on  his  return,  A.  was  liable  to  B.  for 
the  value  of  such  services.    Berry  v.  Pusey,  Ky.  xiiL  586. 

5.  Negligence  —  Judgment  for  Compensation  —  Bar.  A  judgment  in 
&vor  of  a  physician  or  surgeon  for  professional  services  is  not  a  bar  to 
an  action  in  damages  for  negl^nce  and  unskilful  treatment  in  respect  to 
such  services.     Ressequie  v.  Byers,  Wis.  xii.  671. 

6.  Rid. —  Contributory  Negligence.  The  jury  will  judge  whether  the 
patient  in  disobeying  the  instructions  was  guilty  of  contributory  negli- 
gence.    Geisebnan  v.  Scott,  Ohio,  i.  57. 
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7.  Privileged  Communications  —  Negligence.  Statements  concerning 
accident  made  to  a  physician  by  a  passenger  iujnred  by  a  railroad  train, 
for  which  he  sues,  are  privileged.  Raymond  v.  R.  R.  Co.  Iowa,  xvii. 
491. 

8.  Ibid.  —  Attociate  Phytieioui.  In  such  cases,  an  associate  physician 
cannot  testify  to  such  statements.     Ibid. 

PLANK  ROADS. 
Charter  Expirtd,     The  public  has  no  right  to  nnobstructed  travel 
over  land  of  a  plank  company  U|H)n  the  expiration  of  its  charter.    People 
V.  Plank  Road  Co.  N.  Y.  xii.  604. 

PLEADING. 

«• 
I.  Dbclahations  akd  Cohplaihtb.  rV.  Bepucatiors. 

IL  Demurrebs.  v.  Affidavits. 

III.  Pleas.        . 

I.  Declarations       1.  Astault  and  Battery.     In  assault  and  battery,  it  is  not  necessary  to 
n'lai»t»"'  *'*'®  specially  a  damage  which  is  the  natural  consequence  of  the  battery. 

Sloan  V.  Edwards,  Md.  xviL  336. 

2.  Attachment.  The  plaintiff  must  allege  and  prove,  in  an  action  upon 
a  wrongful  attachment,  that  the  attachment  was  vacated  in  the  action  in 
which  it  was  issued,  or  that  he  had  no  opportunity  to  move  to  vacate  it. 
Pixley  V.  Reed,  Minn.  viii.  431 ;  26  Minn.  80. 

3.  For  Beitefit  —  Promise  only  —  Neglect  to  Assess.  The  declaration 
against  a  mutual  company  for  a  benefit  must  allege  a  n^lect  to  assess 
the  policy-holders,  or  it  will  be  fatally  defective.  A  promise  to  pay  set 
out  is  not  sufficient.  Curtis  v.  MtUual  Benefit  Life  Co.  Conn.  xiii.  138 ; 
48  Conn.  98. 

4.  In  Case —  Unnecessary  Averment.  A  declariition  "in  a  plea  of  the 
case "  that  would  be  good  as  a  declaration  in  case  but  for  the  averment, 
"  whereby  and  hy  reason  of  all  which  an  action  has  accrued  to  the  plain- 
tiff to  recover  of  the  defendant  said  sums  and  interest,  and  the  defendant 
has  been  requested  to  pay  the  siime,  but  has  refused,"  is  not  made  bad 
nor  made  anything  else  than  a  declaration  in  case  by  the  unnecessary 
averment  when  it  was  evidently  intended  to  be  in  the  form  of  case,  and 
when  case  is  the  proper  form.  Hanover  v.  Dewey,  N.  H.  xiii.  148;  58 
N.  H.  485. 

5.  Ibid.  —  Ownership  —  Truth  of  Claim.  When  a  vendor  of  chattels 
or  a  mortgagor  in  possession  affirms  his  ownership  thereof,  a  vendee  or 
mortgagee,  damnified  by  such  affirmation,  can  maintain  trespass  on  the 
case  against  the  vendor  or  mortgagor  without  declaring  such  affirmation 
to  have  been  made  with  knowledge  of  its  falsity  or  with  intent  to  deceive. 
Burgess  v.  Wilkinson,  R.  I.  xiv.  538. 

6.  Contract  Where  a  contract  sued  on  is  not  made  a  part  of  the  com- 
plaint, it  will  be  treated  as  a  contract  by  parol.  Beach  v.  Jones,  Ind.  L 
223 ;  50  Ind.  531. 

7.  Ibid.  • —  Breach  —  Assumpsit.  Upon  a  contract  to  supply  materials 
and  to  construct  a  building,  where  no  materials  have  been  tendered,  after 
breach  the  plaintiff  must  declare  upon  the  contract,  not  in  assumpsit. 
Curtis  V.  Smith,  Vt.  ii.  371  ;  48  Vt.  116. 

8.  Ibid.  —  On  Breach  of  Contract  of  Service  —  Performance  —  Seeking 
Employment.  Plaintiff  need  not  allege,  in  suing  on  a  breach  of  contract 
of  service,  that  he  always  has  been  ready  and  willing  to  perform,  and  that 
he  has  been  unable  to  find  other  employment.  Drea  v.  Cariveau,  Minn, 
xii.  661 ;  28  Minn.  280. 

9.  Ibid.  —  Breach  of  Duty.  Where  the  gravamen  of  an  action  is  the 
defendant's  failure  to  perform  a  duty,  the  declaration  must  allege  the  facts 
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from  which  tho  legal  liability  resnlts,  and  the  pleadiug  is  bad  in  sobstanoe 
if  the  duty  does  uot  in  all  cases  result  from  the  facts  stated  in  it.  State 
V.  Union,  N.  J.  xiii.  532. 

10.  Ibid.  —  Seduction.  A  complaint  upon  a  promise  to  pay  money 
upon  the  consideration  of  a  past  seduction,  the  contract  having  been  made 
in  another  state,  to  be  performed  there,  and  being  valid  there,  shows  a 
sofiBcient  cause  of  action.     Ligeoit  v.  AfcOracien,  U.  S.  C.  C.  xiii.  298. 

11.  Ibid.  —  Title.  Where  the  right  to  convert  a  bond  is  in  the  holder, 
in  the  complaint  for  the  breach  the  plaintiff  must  allege  that  he  is  such 
holder  stilL     J)enny  v.  £.  R.  Co.  Ohio,  iii.  489 ;  28  Ohio  St.  109. 

12.  Hnd.  —  Conditions —  Fulfilment.  If  an  order  for  the  payment  of 
money  is  dependent  on  conditions  their  fulfilment  should  be  averred. 
Tooker  v.  Amoux,  N.  T.  viii.  U5 ;  76  N.  Y.  897. 

13.  Rid. —  Oral  or  in  Writing  —  Presumption.  In  the  absence  of  an- 
allegation  that  the  contract  set  up  in  the  pleadings  was  in  writing,  the 
presumption  b  that  it  was  oral.  WiUianu  v.  Rogers,  Ky.  viii.  305 ;  14 
Bush,  776. 

14.  Ibid.  —  By  Person  of  Unsound  Mind.  To  support  a  complaint 
for  the  recovery  of  money  transferred  by  one  not  of  disposing  mind,  it  is 
snfBcient  to  allege  that  such  person  was  of  "  unsound  mind."  Riggs  v. 
American  Tract  Society,  N.  Y.  xi.  440 ;  84  N.  Y.  330. 

15.  Ibid.  —  Married  Woman —  TKtle  —  Parties.  A  count  in  trover 
containing  the  expression,  "  who,  being  a  married  woman,  and  her  hus- 
band separate  from  her,"  in  description  of  the  plaintiff,  bat  in  other 
respects  in  common  form,  is  good  as  to  title  and  necessary  parties.  Royee 
V.  Vandeusen,  Vt.  iv.  617 ;  49  Vl  26. 

16.  In  Conversion — Title.  Declarations  in  trover  need  not  set  forth 
the  precise  nature  or  evidences  of  the  plaintiff's  title.  Harvey  v.  Mc- 
Adams,  Mich.  L  45  ;  32  Mich.  412. 

17.  Covenant — Contemporaneous  Parol  Variation  of  Instrument  under 
Seal.  A  plaintiff  in  covenant,  who  relies  upon  a  contemporaneous  parol 
variation  of  the  sealed  instrument,  must,  in  order  to  put  the  variation  in 
evidence,  specially  set  out  in  his  narr.  the  fraud  or  mistake  through 
which  it  happened  that  the  same  was  not  included  in  the  written  instru- 
ment.    Hunter  v.  McHose,  Penn.  xiii.  733. 

18.  Ibid.  —  To  Pay  Taxes  — If  Sufficient  Income.  Where  taxes  were 
to  be  paid  under  a  lease  if  the  income  were  sufficient,  in  an  action  for  the 
breach  of  the  covenant  for  failure  to  pay  for  a  certain  term  the  complaint 
must  show  a  sufficient  income  to  meet  the  amount.  ScUisbury  v.  Shirley, 
Cal.  vii.  525;   53  Cal.  461. 

19.  Damages  —  Rank  Officer — Tort.  A  complaint  ailing  that  the 
officers  of  a  bank  had  paid  out  its  funds  on  illegal  loans  is  demurrable. 
An  allegation  that  the  loans  are  unpaid  is  essential  to  the  damage. 
Knapp  V.  Roche,  N.  Y.  xvii.  254. 

20.  Ibid.  —  Mental  Pain  —  AOegalion^  Mental  pain,  as  an  element 
of  damages,  need  not  be  alleged  in  order  to  be  proved.  Gronau  v. 
Kukkuck,  Iowa,  xiv.  307  ;  59  Iowa,  18. 

21.  Ibid,  —  Pursuit  of  Occupation.  Where  a  complaint  for  mjuries 
to  the  person  alleges  generally  that  plaintiff  was  unable,  by  reason  of 
such  injuries,  to  pursue  his  lawful  business,  the  allegation  is  sufficient  to 
admit  evidence  of  the  particular  business,  and  the  damages  resulting  from 
its  interruption.     Ltick  v.  Ripon,  Wis.  xii.  160;  52  Wis.  196. 

22.  Ibid.  —  Specific  Allegation.  Where  damages  result  naturally  or 
as  a  matter  of  legal  inference  from  the  act  or  default  complained  of 
(whether  the  action  sonnd  in  contract  or  in  tort),  they  need  not  be  spe- 
cially alleged  in  the  pleading.     Tompkins  v.  Hart,  Tex.  xv.  62. 

23.  Death  by  Wrongful  Act  —  Next  of  Kin — Statute.  In  an  action 
bounding  in  damages  for  causing  the  death  of  a  person  by  wrongful  act 
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or  omisaioB,  tmi  in  which,  by  statate,  the  amonnt  reoovered  is  for  die 
benefit  of  the  widow  and  next  of  Idn,  an  allegation  that  the  deceast^d  left 
a  widow  or  next  of  kin  entitled  to  compensation  is  necessary  and  mate- 
rial.    Sekwartz  v.  Judd,  Minn.  xiii.  82 ;  28  Minn.  371. 

24.  In  Deceit  —  Sale  of  Note  and  Jlortgoffe  —  Necettary  Allegation*. 
In  an  action  for  damages  for  false  representations  in  the  ule  of  a  note 
and  mortgage,  where  the  vsJidity  of  the  instraments  is  not  denied,  and 
the  mortgage  has  not  been  foreclosed,  the  complaint  Is  bad  if  it  fails  to 
show  that  the  secarities  are  insufficient,  and  what  would  probably  be  the 
deficiency  upon  a  sale  on  foreclosure  of  the  mortgage.  Fotter  v.  Tag- 
gart.  Wis.  xiv.  127  ;  54  Wis.  891.  Rev'g  Fotler  v.  Taggart,  Wis.  xiil 
640. 

2a.  Allegation  of  Demand  Dm.  A  complaint  mnst  show  that  the  de- 
mand sued  on  is  due  and  enforoible  at  the  time  the  same  is  served  or 
filed.     Oarberry  v.  Jnt.  Qo.  Wis.  xi.  720 ;  61  Wis.  605. 

26.  Detinue —  Of  Papers —  Certaintg.  In  dethiue  for  papers  they 
must  be  described  with  sufficient  certainty  to  enable  the  shenS  to  disUn- 
gmsh  them.     Rementer  v.  Erwin,  Penn.  xiiL  877. 

27.  DupUcitg  —  Damage.  It  is  not  duplicity  to  allege  in  a  single 
oonnt  various  kinds  of  damage  resulting  from  a  single  wrongful  act. 

Wolfe  V.  Manuf.  Co.  Conn.  x.  628 ;  47  Ckran.  231. 

28.  To  Recover  Exceu  of  Duties  Paid,  In  an  action  to  recover  duties 
on  imports  daimed  to  have  been  illegally  exacted  by  the  collector,  where 
the  complaint  states  the  amonnt  of  duties  exacted,  the  legal  daty,  and 
payment  of  the  excess  by  compulsion,  to  obtain  the  goods,  and  that  the 
protests  in  writing  required  by  law  were  filed  with  the  collector,  it  is 
sufficient.    Muter  v.  Robertson,  U.  S.  C.  C.  xvi.  193. 

29.  Ejectment  —  FuU  Tide.  Where  the  statement  of  claim  shows  a 
good  title  in  the  plaintiffs  to  the  land  sued  for  against  all  the  world,  and 
alleges  that  the  defendants  (including  the  party  demurring)  were  in  pos- 
session, it  is  sufficient.  Hodgins  v.  Siekson,  Q.  B.  Div.  (Ir.)  vii.  416;  89 
L.  T.  R.  N.  S.  644.     See  PhiOips  v.  PhilHps,  Ct.  of  Appeal,  vii.  819. 

80.  Ibid.  —  Boundaries — Existence.  A  complaint  in  ejectment  for 
land  described  by  reference  to  monuments  need  not  aver  positively  Uie 
existence  of  such  monuments.  Mag  v.  R.  R.  Co.  Minn,  viiu  207 ;  26 
Minn.  74. 

81.  On  Foreign  Judgment  —  Jttrisdiction.  In  an  action  on  a  foreign 
judgment,  the  complaint  need  not  aver  that  the  judgment  was  rendered  by 
a  conn  of  g«ieral  jurisdietioD.  Phelps  v.  Dujy,  Nev.  ii.  117  ;  11  Nev. 
80. 

82.  Foreign  Statute.  In  pleading  a  foreign  statute,  it  mnst  be  set  forth 
in  substance  so  that  the  court  may  see  that  the  right  or  liability  arises  by 
force  of  the  statute.  Bank  v.  Hendriekton,  N.  J.  vi.  212;  11  Yroom, 
52. 

33.  Fraud.  Facts  constituting  fraud  mnst  be  alleged.  Ckamherlain 
V.  Doranee,  Ala.  xiv.  892.  Payne  v.  EUiott,  Cal.  ix.  678 ;  54  Oal.  889. 
Bank  v.  Thayer,  Iowa,  xii.  1 33. 

84  Frauds,  Statute  of.  In  a  suit  upon  a  promise,  required  by  law  to 
be  in  writing,  it  is  not  necessary  to  allege  in  the  narr.  the  fact  of  its  be- 
ing written.  Ecker  v.  Bohn,  Md.  iii.  260;  45  Md.  278.  Lessing  v.  Cun- 
ningham, Tex.  xii.  61  ;  55  Tex.  281. 

35.  Guaranty — Allegation  of  Due  Proceeding  to  Recover.  A  com- 
plaint upon  a  guaranty  for  collection  must  show  a  suit  or  other  legal  pro- 
ceeding to  enforce  the  debt.    Ins.  Co.  v.  R.  R.  Co.  U.  S.  C.  C.  xii.  229. 

36.  Jnconsistent  A/legations  —  Warranty  —  Rescission  —  Assumpsit.  A 
count  for  breach  of  warranty  is  not  inconsistent  with  one  averring  the 
return  of  the  article  or  with  the  common  count  for  money  had  and  re- 
ceived.   Manuf.  Co.  v.  Vroonum,  Mich.  UL  518 ;  87  Mkh.  183. 
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37.  hteorpcToHon  —  OititenMp.  An  all^stkm  of  incorporation  by 
ft  state  is  a  8aifioi«nt  stiowing  of  incorporatioa  in  a  federal  coart,  and  a 
■affioient  allegation  of  citizeosliip.  iSawvo  Oo.  t.  S.  R.  Oo.  S.  C.  U.  S> 
Tii.  673.     See  Fargo  v.  ^.  A  Cfa.  U.  8.  C.  C.  xi.  796 ;  10  Biss.  273. 

38.  3id.  —  Foreign  Corporation.  Under  the  common  lair  practice  a 
foreign  corporation  was  not  l>ound  to  aver  in  the  declaration  that  it  was 
a  corporate  bod  v.      Wine  and  Brandy  Co.  y.  HeymoM,  M.  Y.  zi.  104. 

89.  &id.  —  Number  of  Afembere.  An  allegation  that  a  corporation  waa 
daly  organized  under  the  laws  of  a  state,  pursuant  to  an  agreement  be- 
tween five  persons,  imports  that  a  sufficient  number  of  person*,  more 
than  five,  nnited  for  that  purpose.     Lorillard  v.  (Myde,  N.  Y.  zii.  662. 

40.  Jwritdidion.  Where  a  pleading  contains  an  averment  that  a 
ooart  was  without  jurisdiction  to  make  an  order  requiring  a  deed  to  b« 
given,  it  must  be  sopported  by  proof.     Wm-U  v.  MvUen,  Colo.  zvi.  294. 

41.  Negligence  —  Againtt  Common  Oarriert  and  Warekotaemen. 
Where  defendants  were  l>oth  common  carriers  and  warehousemen  the 
plaintiff  had  the  right  to  state  in  his  complaint  the  fiicts  attending  the 
lost  of  his  property,  and  to  recover  according  as  he  should  establish  a 
right  of  recovery  on  his  proof.  Ooldin  t.  lionur,  N.  Y.  z.  78S ;  20 
Hon,  488. 

42.  Pemtdty  —  Statulory  Exception.  In  a  summary  proceeding  for  a 
penalty,  an  ezception  in  the  statute,  though  not  in  the  enacUng  clanse, 
nost  be  shown  to  be  inapplicable  in  the  case  by  proper  averments. 
Doughty  v.  Oonorer,  N.  J.  zi.  468 ;  18  Vroom,  193. 

48.  &erieal  Mitprision  —  "  Plaintiff"  for  "  PlaitUifft."  The  word 
"  plaintiff"  in  the  declaration  will  be  conetmed  to  be  "  plaintifb  "  where 
it  is  a  derioal  misprision.     Newcomer  v.  Kean,  Md.  zii.  271. 

44.  Promissory  Note  —  Consideration.  Upon  a  negotiable  promissory 
note,  no  consideration  need  l>e  averred.  Adams  v.  Adams,  Minn.  tL  81 ; 
2d  Minn.  72. 

45.  Jbid.  —  Date.  Where  the  date  of  a  note  is  not  set  out  in  the  dec- 
laration, it  will  be  intended  that  the  date  was  of  the  day  the  note  vras 
alleged  to  have  been  made.  Rohinmm  t.  Oranby,  Vt.  vL  687 ;  50  Vt. 
122. 

46.  Ibid.—-  Words  of  Negotiability —  Copy.  Where  the  negotiability 
ot  a  promissory  note  does  not  appear  in  the  copy  filed,  but  is  shown  ia 
the  copy  of  the  note  in  the  declaration,  the  error  is  cured.  Foster  r. 
Bant,  Fenn.  ii.  251. 

47.  Set.  Fa.  —  Afeehame's  Lien.  In  snirt  facias  upon  a  mechanic's 
lien  a  narr.  is  not  necessary.  Wood  y.  Conference  Academy,  Del.  if. 
597. 

48.  On  8nbscripti4M  to  Skock  —  Allegation  of  Capital  Stock  Taken. 
In  an  action  upon  an  unconditional  promise  to  pay  a  stock  subscription, 
it  is  unnecessary  to  allege  that  the  amount  of  capital  stock  has  been  sub- 
scribed as  provided  by  the  charter.  LaU  r.  Mi.  Sterliny  C.  R.  Co.  Ky. 
iv.  200  :  13  Bush,  32. 

49.  Surphsage  —  Consideration  —  Spseialty.  It  is  not  necessary  in 
pleading  to  state  the  consideration  of  a  sealed  note.  Magi*  v.  Union,  N. 
J.  viii.  20 ;  11  Vroom,  453. 

50.  Ibid.  —  Instrument  Set  Out  — As  Legal  Effect.  The  allegation  of 
tii«  legal  conclusion  to  be  drawn  from  an  instrument  literally  set  out  is 
sarpltisage ;  the  court  will  give  it  its  legal  efFect.  Binz  v.  iS/ior,  III.  ii. 
248;  79  111.248. 

51.  Tax-Payer— ROroeestion  of  Alexandria.  A  tax>payer  of  Alex* 
andria,  Virginia,  b  estopped  from  vicariously  raising  the  question  whether 
tbe  retrocession  of  Alexandria  vras  constitotional,  and  he  cannot  force 
npon  the  parties  to  the  compact  an  issae  which  neither  of  them  desires  to 
make.     Philips  v.  Payne,  S.  C.  U.  S.  ii.  260;  92  U.  S.  130. 
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52.  Tiile.  Title  mnst  be  set  np  in  the  pleadings ;  it  will  not  be  as- 
sumed.   Bank  v.  Franklin  County,  Mo.  iv.  322  ;  65  Mo.  105. 

5S.  Tretpa$$  —  ExitUng  Eatematt.  An  allegation  of  the  existmoe  of 
an  easement  is  sufficient  to  support  an  action  of  trespass.  Cctve  t.  Ontfit, 
Cal.  tL  423 ;  53  Cal.  135. 

54.  Variance  —  Needleu  Description  of  Tort  —  Proof.  If  the  pleader, 
thoogfa  needlessly,  describe  the  tort,  and  the  means  adopted  in  effecting 
it,  with  miouteness  and  particularity,  and  the  proof  substantially  varies 
from  the  statement,  there  will  be  a  fatal  variance.  Bloomington  v.  Chod- 
n<A,  in.  vi.  893 ;  88  111.  554. 

55.  Ibid.  —  Negligence  —  Agiitment-  There  is  no  variance  where  the 
declaration  alleges  that  by  defendant's  negligence  a  horse  left  with  him 
for  pasture  was  gored  by  a  bull  and  killed,  and  the  evidence  showed  that 
he  agreed  not  to  put  the  horse  in  the  same  pasture  with  the  boll  but  did 
so.     Bmleg  v.  MouUhorp,  Yt.  xvi.  249. 

II.  Demanen.       66.  Sujfficieney.     A  demurrer  mnst   set  forth  grounds  of  demurrer 
clearly  and  with  certainty.     SmUh  v.  Kirkpatriek,  Ind.  v.  649. 

57.  Amended  Petition,  In  determining  whether  a  demurrer  should  be 
sustained  to  an  amended  petition,  which  covers  the  entire  ground  of  the 
original,  the  court  will  not  look  beyond  the  pleading  against  which  the 
demurrer  is  directed.     NvU  v.  Jonet,  Meb.  iii.  687  ;  5  Meb.  500. 

58.  Ibid.  — Amended  Petition  — New  Factt.  That  the  amended  peti- 
tion predicates  the  right  to  recover  upon  a  fact  which  did  not  exist  when 
the  original  petition  was  filed  is  not  ground  of  demurrer.     Ibid. 

59.  Joint  and  Several  Bond  Pleaded  as  a  Joint  Bond.  It  is  not  good 
ground  of  demurrer  that  a  bond,  though  several  as  well  as  joint,  was  not 
so  described.     Colton  v.  Stanteood,  Maine,  iv.  208 ;  67  Maine,  25. 

60.  No  Cause  of  Action  —  Defeetire  Parties.  If  no  cause  of  action 
is  stated  against  one  defendant,  he  must  demur  for  that  reason,  and  not 
for  defect  of  parties.     Arzbaeher  v.  Mayer,  Wis.  xiii.  852 ;  53  Wis.  386. 

61.  Ibid.  — Motion  to  Make  more  Definite.  Where  the  allegations  are 
not  sufficient  to  make  out  a  cause  of  action,  demurrer,  and  not  moUon 
to  make  more  definite  and  certain,  is  the  proper  remedy.  Bradky  t. 
Parihurst,  Kan.  vii.  496;  20  Kan.  462. 

62.  Supplemental  Complaint — Additional  Damages  (Maimed.  A  sup- 
plemental complaint  alleging  matters  arising  since  the  complaint  which 
increase  the  plaintiff's  damages,  but  do  not  change  the  cause  of  action,  is 
not  demurrable.     Fredricks  v.  Coster,  U.  S.  C.  C.  xvii.  1 68. 

63.  Ibid.  —  New  Fork  Code.  The  Code  of  Civil  Procedure  of  New 
York  does  not  authorize  a  demurrer  unless  it  is  to  the  whole  complaint 
or  to  a  separate  cause  of  action  alleged  in  the  complaint.     Ibid. 

64.  Consideration —  Forbearance  —  Time  to  Bun.  A  petition  upon  a 
cause  of  action,  the  consideration  for  which  is  a  general  forbearance  to 
the  debtor,  is  defective  when  it  does  not  set  out  the  actual  time  during 
which  the  forbearance  is  to  run.  Glasscock  v.  Glasscock,  Mo.  v.  598 ;  66 
Mo.  327. 

65.  Contract  —  Construction.  Averments  as  to  the  meaning  of  a  con- 
tract set  forth  in  a  complaint  are  not  admitted  by  a  demurrer.  Blakt 
V.  Griswold,  BonneU  v.  Same,  N.  Y.  iii.  296;  68  N.  Y.  294. 

66.  Ibid.  —  Contract  Partially  Stated.  Where  a  party  counts  upon  a 
contract  in  writing,  and  it  affirmatively  appears  that  all  the  terms  of  the 
contract  itre  not  set  forth  in  hoc  verba,  nor  stated  in  their  legal  efitect,  bat 
that  a  portion  which  may  be  material  has  been  omitted,  the  compliuot  is 
bod  on  demurrer.  Gilmore  v.  Ins.  Co.  Cal.  x.  555;  55  Cal.  123.  See 
Bose  T.  Jackson,  Mich.  vii.  721 ;  40  Mich.  29. 

67.  Oounter-Claim — Vaiidity.  The  validity  of  a  counter«Iaim  most 
be  raised  by  demurrer.  Walker  v.  Johnson,  Minn.  xii.  242 ;  28  Minn. 
147. 
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68.  Oroti  Petilum  —  N«w  Parties.  A  croBS  petition,  when  it  brings 
in  new  parties,  is  deuurraltle.  Hittier  v.  Stewart,  Ohio,  iii.  161 ;  26  Ohio 
Su  652. 

69.  Defective  AUeffotions.  Defects  in  stating  a  good  caase  of  action, 
or  a  good  defence,  should  be  reached  by  motion  to  malce  more  specifie 
and  not  by  general  demurrer.    Miller  v.  McCrory,  Ky.  ziv.  79. 

70.  Departure.  A  departure  in  pleading  is  a  fault  in  substance,  and 
is  available  on  general  demurrer.  Bank  v.  Hendriekion,  N.  J.  vi.  212  ; 
11  Vroom,  52. 

71.  Ejectment  —  Deteription  of  LoMd.  The  "former  homestead  of 
Carleton  S.  Bragg,"  with  a  description  of  the  street,  and  the  side  of  die 
street,  is  a  sufficient  description  in  ejectment,  on  demuirer.  Bragg  v 
WhiU,  Maine,  iii.  710;  66  Maine,  157. 

72.  To  Evidence  —  Admieeiont.  In  a  demurrer  to  evidence,  where 
there  is  any  evidence  tending  to  prove  a  fact,  that  fact  must  be  distinctly 
admitted  in  the  demurrer  to  be  absolutely  true,  and  this  is  the  case 
whether  the  evidence  be  direct  and  positive,  or  circumstantial  and  uncer- 
Uin.    Pickd  v.  hgrigg,  U.  S.  C.  C.  xi.  764  ;  10  Biss.  230. 

73.  Ibid. —  Waiver.  The  demurrant  u  considered  as  admitting  the 
truth  of  his  adversary's  evidence,  and  all  just  inferences  to  be  drawn 
therefrom,  waiving  his  own  evidence  which  conflicts  therewith.  Oreek- 
tmtr  V.  Creekmw,  Va.  xii.  62. 

74.  Ibid, —  Cotutntetion  of  Evidence.  On  a  motion  for  a  nonsuit  all 
the  facts  given  in  evidence  are  to  be  taken  most  favorably  for  the  plain- 
tiff. Magnet  v.  Atwater,  Penn.  viii.  441  ;  88  Fenn.  St.  496.  Fitte  r. 
R.  R.  Oo.  Wis.  xviL  607.  See  RandaU  v.  R.  R.  Co.  S.  C.  U.  S.  xviL 
38. 

75.  Ibid.  —  Instruction.  The  request  of  plaintiff  for  an  iustmction, 
that  the  defendant  has  given  no  legally  sufficient  proof,  is  in  the  nature 
of  a  demurrer  to  the  evidence,  and  admits  as  true  all  the  evidence  offered 
by  the  defendant  and  concedes  the  falsity  of  every  antagonistic  fact  offered 
by  the  plaintiff.  Kagd  v.  Totten,  Md.  xr.  594  B.  R.  Oo.  v.  Miles,  Va. 
126;  76  Va.773. 

76.  Ibid. — Joinder.  In  Virginia  either  party  may  demur  to  the  evi- 
dence, and  it  is  within  the  power  of  the  court  to  compel  a  joinder  in  the 
demurrer;  but  this  power  should  be  exercised  with  discretion,  and  is  r^ 
viewable  in  the  appellate  court.     Eubank' s  Ea^r  v.  Smith,  Va.  xt.  640. 

77.  Ibid.  —  No  Ground  for  Demurrer.  Where  the  case  is  plainly 
against  the  demurrant,  or  where  there  is  doubt  as  to  the  facts  by,  or  the 
proper  inferences  to  be  drawn  from,  the  evidence,  the  court  should  not 
compel  a  joinder  in  demurrer.     Ibid. 

78.  Bnd.  —  By  Party  having  the  Affirmative.  The  party  having  the 
affirmative  of  an  issue  will  not  be  permitted  to  assume  that  he  has  made 
oat  his  case,  and  then  to  demur  to  the  evidence  of  the  other  side. 
Pickd  V.  Isgrigg,  U.  S.  C.  C.  xi.  764;  10  Biss.  230. 

79.  Frivolous  Demurrer.  A  demurrer  to  be  adjudged  frivolous  must 
be  BO  clearly  and  plainly  without  foundation  that  the  defect  appears  upon 
mere  inspection,  and  indicates  that  it  is  set  up  in  bad  faith.  Co<A  v.  War- 
rm,  N.  Y.  xiii.  504 ;  88  N.  Y.  37.     Talman  v.  Banrahan,  Wis.  vi.  851. 

80.  On  Foreign  Judgment  —  Due  Service —  Contract.  Failure  to  aW 
lege  that  defendants,  non-residents,  were  duly  served  with  notice  of  the 
suit,  or  that  they  appeared  therein,  renders  the  declaration  demurrable. 
But,  the  action  being  a  personal  one,  failure  to  set  out  the  nature  of  the 
contract,  or  its  date,  or  where  it  was  entered  into,  are  not  causes  of  de- 
murrer.     Wilbur  V.  Abbott,  U.  S.  C.  C.  xi.  798. 

81.  One  Good  Count  Sufficient.  A  general  demurrer  cannot  be  sus- 
tained to  a  declaration  which  contains  one  good  count,  however  many  bad 
counts  it  may  contun.     Reece  v.  Smith,  III.  ix.  815 ;  94  111.  362. 
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89.  To  Ht  aride  JmUpmutt  -~  Partial  Inttrett  of  One  jDt/tntUaU.  In 
s  suit  brought  under  S  286,  e.  €6,  Gen.  Stet.  1878,  to  set  aaide  a  j«dg- 
ment  obtained  by  fraud,  the  fact  that  one  of  the  defendants  is  but  paiv 
titUy  interested  in  the  relief  deoaaded  is  not  cause  for  demurrer.  Baker 
T.  Shetkan,  Minn.  xiv.  338 ;  S9  ICiun.  235. 

83.  MaMtT  omttidt  ih*  BiU.  A  demurrer  to  &  part  of  a  Inll  not  baaed 
■poD  what  appears  iu  the  bill,  but  which  refers  to  averotents  in  the  an- 
swer to  define  the  pari  of  the  bill  demurred  to,  is  defective ;  it  Tiolates 
the  rule  that  a  demurrer  "  relies  merely  upon  matter  apparent  on  the  face 
of  the  bilL"    R,  JL  Co.  v.  MeComi,  U.  8.  C.  C.  iz.  707 ;  17  Ulateb.  871. 

84.  Mi^ointder.    An  objection  to  misjoioder  of  counts  must  be  taken 
*              advantage  of  by  demurrer.     Schmidt  v.  (Jwtnt,  Penn.  xL  754. 

85.  Ibid.  —  Contract —  Tort.  A  cause  of  action  on  contract  and* 
cause  of  actio»  in  damages  for  breach  of  doty  under  the  same  contract 
cannot  be  united.  Lmip  v.  E.  R.  Co.  Cal.  xv.  491.  Per  c<wtra,  Gerlhr 
T.  Limeott,  Minn.  viii.  241.      Grigg  v.  Wood*,  Ey.  ziiL  307. 

86w  Aid.  —  Dittiuet  Caute*  of  Action.  There  is  no  rule  reqairing 
several  distinct  and  separate  causes  of  action  to  be  joined  in  one  suit, 
•ran  tbongh  it  might  be  proper  to  do  so.  £tek  t.  Jhveraux,  Neb.  ix. 
53;  9  Neb.  109. 

87.  Ibid.  — Parlim —  Suffititnty  at  to  Oue  Party,  If  a  eauso  of  ac- 
tion is  set  out  in  favor  of  any  party  plaintiff  a  demurrer  for  BUsJMuder 
vill  be  overruled.     Nenl  r.  Clifford,  Wis.  ziv.  S84. 

88.  Rid. —  Ptnaliy —  Trttpau.  In  an  aetion  removed  from  the  s*- 
preme  court  of  the  State  of  New  York  a  comphunt  which  contains  a  dais 
for  a  penalty  for  demanding  and  receiving  excessive  fare,  and  a  daia  for 
damages  for  ejecting  the  plaintiff  from  its  cars,  is  demurrable  for  mis- 
joiader.     SvUicm  v.  R.  R.  Co.  U.  &  C  C  xii.  197  ;  19  Blatcfa.  13& 

89.  Mortgagee'*  Aeiion  for  inturemea  —  Jlfortgagor  a*  Parly.  In  an 
action  upon  a  policy  by  the  mortgagee  alone,  the  questioo  whether  the 
mortgagor  is  a  necessary  pwrty  cannot  be  raisod  by  demurrer,  uulesa  tho 
complaint  shows  an  interest  in  the  mortgagor.  Jfummel  v.  hu.  Co.  Wis. 
xl.  31 ;  50  Wis.  240. 

90l.  fy«a — ArgwmtnMive  Plea.  An  argumentative  plea  is  good  on 
gaoeni  demurrer.  An  objectioB  of  that  lund  is  now  available  only  by 
BM»tioa  to  strike  out    Bemk  v.  Hmdriehon,  N.  J.  vi.  212 ;  1 1  Yrttom,  52. 

91.  Aid.  —  Pha  in  Bar  te  Pari  tjf  Aeliom.  A  pleading  in  bar  of  the 
aotioik,  which  is  good  only  to  a  part  of  the  action,  is  bad  on  deamrrer. 
Putnam  r.  Tempion,  Ind.  i.  183 ;  50  Ind.  45& 

92.  Rid.  —  NtmigaHe  River —  Oietrttetiem.  Where  a  state,  by  stat- 
ute, authorizes  the  erection  of  a  structure  on  a  navigable  river  whi^  is 
alleged  in  a  petition  sounding  in  damages  to  cause  injury  to  real  estate  in 
another  state,  a  demurrer,  by  reason  of  sudi  statute,  does  sot  lie  to  the 
petition,  but  the  court  must  he  informed  by  answer  whether  the  structure 
interferes  or  not  with  the  navigability  of  the  river,  and  trauscends  the 
power  of  the  state  in  the  premises.  Rwm  v.  Si.  iMiit,  V.  S.  C.  C.  xii. 
67. 

93.  Ibid.  —  Ifvl  tiel  Roeord—  letue.  The  plea  of  nnl  tiel  rmerd  to  a 
jndgment  rendered  in  a  court  of  record  of  ano^er  state,  concluding  with 
aa  issue  to  the  country,  is  bad  on  demurrer.  Mndieott  t.  Mtrga»f  Maiae, 
iv.  262 ;  66  Maine,  456. 

94.  Profert  —  Certified  Aceount  from  Another  Slate.  The  failore  to 
allege  that  an  account  sued  on  is  a  oeriifled  account  from  another  state, 
and  to  utake  profert  of  it,  when  Iwtli  parties  evidently  treated  it  as  such, 
and  had  full  opportunity  to  examine  it,  will  not  render  the  declanitioB 
defective.      Wade  v.  Treneatt,  Tenu.  iii.  185. 

95.  Special  Matter.  Special  matter  in  a  plea  must  be  net  \j  a  special 
demurrer.    Siufeldt  v.  Bank,  IH.  viii.  556 ;  93  111.  597. 
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96.  Rid. —  Bvative  and  uncertain  tlatementi  are  fatal  defects,  on 
special  demurrers.     Mmnert't  Appeal,  Penn.  x.  345. 

97.  Ibid.  —  Irrelevant  and  Redundant  Matter.  An  averment  of  &ct 
OOnsUtuting  a  portion  of  a  cause  of  action  is  not  irrelevant  or  redundant 
matter,  and  must  be  reached  by  special  demurrer.  Jackton  v.  Le  Bar, 
Cal.  vi.  773j  53  Cal.  267. 

98.  iWrf.  —  Portion  of  3iB —  Oertainty.  A  demurrer  to  parts  of  a 
bill  which  specifies  so  mucli  as  is  alleged  in  various  interrogatories,  and 
adds  "  or  elsewhere,"  is  defective  for  uncertainty.  It.  R.  Co.  v.  Me  Oomb, 
U.  S.  C.  C.  \x.  707  ;  17  Blatch.  371. 

99.  Sufficiency  of  Plea.     A  demurrer  must  controvert  the  sufficiency  » 
of  a  plea  as  a  whole ;  it  will  not  lie  to  a  part  thereof.  Lewie  v.  R.  R.  Co. 

U.  S.  C.  C.  viii.  358. 

100.  Waiver —  Variance.  If  a  defendant  goes  to  trial  upon  a  dec- 
laration technically  objectionable,  and  to  which  he  might  have  demurred, 
he  thereby  waives  the  defect  of  pleading,  and  a  technical  variance  be- 
tween the  narr.  and  the  evidence  will  be  considered  as  amended.  Ins. 
Co.  ▼.  Todd,  Penn.  v.  26. 

101.  Abatement —  Waiver.    Where  two  suits  have  been  brought,  each  III.  Pleu. 
for  part  of  an  entire  demand,  an  omission  to  plead  the  first  suit  in  abate- 
ment of  the  second  Is  not  a  waiver  of  the  right  to  plead  a  judgment  in 

the  second  suit  in  bar  of  the  first.     Burritt  v.  Belfey,  Conn.  xi.  187  ;  47 
Conn.  323. 

102.  Ambiguity —  Oheertainty.  Pleadings  which  are  uncertain  or  am- 
biguous must  be  taken  in  the  sense  most  adverse  to  the  pleader.  Fore- 
man v.  Bigelow,  U.  S.  C.  C.  vii.  137. 

108.  Aisignment  —  Consideration  —  Fraud.  Where  a  bill  alleges 
that  an  instrument  of  assignment  was  fraudulently  made,  a  plea  that  it 
was  purchased  by  a  hon&Jide  holder  for  a  "good  and  valnable  considera- 
tion, to  wit,  a  certain  sum  of  money,"  is  not  sufficient ;  the  consideration 
must  be  set  forth  in  amount  in  traversable  form.  '  Secomhe,  Adm'r,  v. 
Campbell,  U.  S.  C.  C.  ix.  708 ;  18  Blatch.  108. 

1 04.  Change  of  Name  —  Identity.  At  common  law  one  has  the  right 
to  change  his  name,  and  a  plea  which  simply  alleges  that  the  true  or 
inherited  name  of  the  plaintiff  is  another  name  than  that  by  which  he 
sues,  will  be  overruled.     Lin'on  v.  Bank,  U.  S.  C.  C.  xiii.  487. 

105.  Oontid — Judicial  Poteen  —  Plea  in  Bar.  If  a  suit  is  brought 
against  a  consul  for  damages,  resulting  from  the  exercise,  by  him,  of  ju- 
dicial powers,  the  plea  in  bar  must  set  out  the  treaties,  laws,  etc.,  under 
which  the  jurisdiction  was  exercised.  Dainete  v.  Hale,  S.  C.  U.  S.  L  71 ; 
91  U.  S,  13. 

106.  In  Chnvertion  —  Poteeteion  of  Third  Person.  A  defendant  in 
conversion  may  deny  the  possession  of  the  plaintiff,  and  show  possession 
in  a  third  person.     Steams  v.   Vincent,  Mich.  xvi.  872. 

107.  Counter- Claim.  No  averment  in  an  answer  is  a  counter-claim  un- 
less it  is  so  denominated,  and  the  appropriate  relief  prayed.  Brannan  v. 
Flaty,  Cal.  li.  768. 

108.  Covenant  of  Seisin  —  Breach  —  Code.  Under  the  Code  of  Pro- 
cedure facts  and  not  conclusions  of  law  must  be  pleaded,  and  the  former 
mle  of  pleading  in  an  action  of  covenant  of  seisin  has  been  abrogated  by 
the  Code.     Woolley  v.  Newcombe,  N.  T.  ix.  416.     Affd  N.  Y.  xiii.  504. 

109.  Coverture — Foreign  Laws — Foreign  Marriage.  Where  it  is 
sought  to  defeat  a  recovery  by  a  wife  by  setting  up  her  disability  by  the 
marriage  laws  of  another  forum,  the  marriage  in  such  a  jurisdiction  must 
be  pleaded.     Putnam  v.  Tennyson,  Ind.  i  188  ;  50  Ind.  456. 

110.  Defences—  Inconsistent  Plea*.  The  Code  contains  no  limitation 
apon  the  provision  that  the  defendant  may  set  forth  as  many  grounds  of 
defence  as  he  may  have.     Bank  v.  Chtson,  Ohio,  iiL  243. 
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111.  Executor  i»  ton  Tort  —  Administrator  Appointed — A*tett  Deliv- 
ered, A  plea  by  an  executor  de  ton  tort  to  an  action  by  a  creditor  tbat 
an  administrator  has  been  appointed  and  has  qualified  is  bad  on  demurrer, 
and  a  plea  that  the  assets  have  been  delivered  to  the  administrator,  after 
the  institution  of  the  action,  is  also  bad  on  demurrer.  MeMeekin  t. 
Hynet,  Ky.  xiv.  655  ;  80  Ky.  343. 

112.  Frivolout  Answer  —  Inttrument  Set  Up—  Want  of  Jn/ormaUom. 
Defendants'  answer  that  they  had  no  knowledge  or  information  sufficient 
to  form  a  belief  whether  or  not  they  ever  executed  the  agreement  de- 
clared upon  is  not  frivolous.     Snyder  v.  Bedeli,  N.  Y.  x.  217. 

,  113.   General  Ittue  —  Astumptil.      In  pleading  the  general  issue  in 

assumpsit  the  words  "  did  not  promise  in  manner  or  form,"  etc.,  are  suflB- 
cieut.     Shufeldt  v.  Bank,  111.  viii.  556 ;  93  111.  597. 

114.  Ibid.  —  Denial  of  Material  AUegationt.  A  denial  of  the  mate- 
rial allegations  of  a  petition  is  not  a  sufficient  denial  to  constitute  the  gen- 
eral issue.     Kimball  t.  Stanton  Counti/,  U.  S.  C.  C.  xL  6. 

115.  Jbid.  —  Contideration.  Any  defence  going  to  the  consideration 
can  be  shown  under  the  general  issne.  Poumell  t.  Baer,  Penn.  i.  1 ;  78 
Peun.  St.  403. 

116.  Ibid. —  Except  at  to  Admittiont —  Code.  A  denial  of  all  the 
allegations  of  the  pleading  except  such  as  thereafter  are  admitted  u  not 
sanctioned  by  the  C  ode.     Bixbif  v.  Drexel,  N.  Y.  ix.  630. 

•  117.  Ibid.  —  Incorporation.  In  Massachusetts,  a  general  denial  raises 
an  issue  as  to  an  incorporation  declared  upon.  Hosier  t.  Potter,  Mass. 
iL  466;  121  Mass.  89. 

118.  Ibid. —  Obligation  of  Dtredlort  for  Debtt  —  Payment  by  Com- 
pany. The  obligation  of  the  directors  of  a  corpoi-atiou  for  its  debts  being 
collateral  only,  under  the  general  isKue,  in  an  action  against  them,  pay- 
ment of  the  demand  by  the  corporation  may  be  put  in  evidence.  CWy 
V.  Sanborn,  Vt.  xii.  29 ;  53  Vt.  632. 

119.  Ibid.  —  Evidence  of  Payment  in  Contradiction.  Under  a  general 
denial  it  may  be  shown  that  a  claim  which  the  complaint  alleges  has  not 
been  paid  has  in  fact  been  paid  or  discharged.  A  plea  of  payment  is 
not  needed  to  bring  in  such  evidence.     Knapp  y.  Roche,  N.  Y.  xvii.  254. 

120.  Ibid.  —  Specific  Allegation.  Where  the  statement  of  defence 
contains  a  general  denial  of  fact  consistent  with  several  issues,  and  an 
allegation  raising  specifically  one  issue,  the  only  issue  open  to  the  de- 
fendant is  that  specifically  raised.  Dyrd  v.  Ifitnn,  Ct.  of  Appeal,  t.  160; 
26  Week.  Rep.  No.  7. 

121.  Ibid. — Special  Ittue.  Where  plaintiff  avers  that  defendant  re- 
ceived him  into  its  cars  to  transport  safely  for  hire,  and  that  by  its  neg- 
ligence he  was  injured  ;  a  plea  in  bar  that  plaintiff  was  riding  on  a  free 
ticket,  and  assumed  all  risk  of  accident,  is  bad,  as  amounting  to  the  gen- 
eral  issue ;  as  a  special  plea  it  does  not  directly  deny,  and  as  a  traverse 
it  is  an  argumentative  denial.     Kimball  v.  S.  £.  Co.  Vt.  xvi.  507. 

122.  Ibid.  —  Writ  of  Entry.  In  a  writ  of  entry,  the  general  issne 
admits  that  the  premises  are  in  the  possession  of  the  tenant.  Gamtmm 
v.  Uuf,  Maine,  iv.  665 ;  67  Maine,  184. 

123.  Action  on  Guardian's  Band.  Laches  was  not  a  sufficient  defence 
to  a  suit  brought  on  a  guardian's  bond  in  1880,  the  appointment  being 
made  in  1860,  the  youngest  ward  coming  of  age  in  1871,  and  the  guar- 
dian falling  into  insolvency  in  1873.  Walling't  cote,  N.  J.  xiv.  372 ;  4 
Stew.  10.5. 

124.  Indemnity  —  Cottt  and  Feet.  In  an  action  on  a  bond  to  save 
the  obligee  harmless  from  a  sale  by  virtue  of  certain  mechanics'  liens, 
an  allegation  in  the  petition  of  payment  of  certain  fees  and  costs  of  the 
sale  to  satisfy  the  liens  is  material,  and  if  not  denied  in  the  answer  may 
be  taken  as  confessed.    Sauer  v.  .Hotel  Go.  Mo.  t.  306 ;  65  Mo.  279. 
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126.  Formation  of  Itnui.  Issues  shonld  be  formed  only  on  mateiial 
foots.     £.  £.  Oo.  T.  WaynuvUlt,  UL  vi.  457  ;  88  HI.  469. 

126.  Judgment  —  Pendente  Lite.  A  judemeot  for  the  same  cause  of 
action  is  a  bar,  though  obtained  pendente  Ute.  Jonee  v.  £3liton,  Penn. 
xiL  878. 

127.  IVial  before  Justice  of  the  Peace —  Pretunqition  —  Oorporation. 
In  a  suit  before  a  justice  of  the  peace,  in  the  absence  of  anything  to 
show  the  contrary,  defendant  is  presnmed  to  plead  the  general  issue,  and 
pUuntiff  being  a  corporation,  such  plea  is  an  admission  of  its  corporate 
capacity.     Bank  v.  Williamson,  Mo.  L  555 ;  61  Mo.  259. 

128.  Limitationt,  Statute  of —  Aeeounttng.  In  an  action  of  account, 
the  statute  of  limitations  is  pleadable  in  bar  before  the  interlocutory 
judgment  to  account,  and  not  afterwards.  Mack  r.  Nieholi,  Maine,  vi. 
685 ;  86  Maine,  227. 

129.  Ibid.  —  By  Personal  Representatives —  CoiUinuation  of  Admin, 
istration.  The  plea  of  a  statute  of  limitation  by  personal  representatives 
is  fatally  defective  irhen  it  does  not  aver  a  continuation  in  the  adminis- 
tration of  the  estate  for  the  term  of  the  limitation.  Armstrong  v.  Oroft, 
Tenn.  ix.  322;  2  Lea,  191. 

130.  Alleging  Mutual  Fraud.  Either  party  may  plead  or  prove  the 
true  nature  of  a  transaction  to  show  a  fraudulent  agreement  between 
them.     Funk  v.  GaUivan,  Conn.  xt.  8;  49  Conn.  124. 

181.  New  Hea  —  AmendmenL  Where  a  deolaratiou  has  been  filed 
and  pleaded  to,  and  afterwards  amended,  the  defendant  need  not  file  a 
new  plea.     Gam  v.  FUlman,  Penn.  xiL  58. 

132.  Non  est  Factum  —  Burden  of  Proof  .  The  plea  of  non  «*</ae<UMt 
throws  the  burden  on  the  plaintiff  to  make  such  proof  as  was  required 
at  common  law  to  entitle  him  to  read  the  instrument  in  evidence,  that 
being  done,  the  burden  is  shifted  to  the  defendant  to  sustain  his  plea. 
Kitner  v.  Whithck,  III.  vii.  107 ;  88  III.  518. 

133.  Nul  fiel  Record.  To  a  complaint  upon  a  foreign  judgment,  of 
which  profert  is  made,  a  plea  that  there  was  no  such  record  on  file  or 
exhibited  to  the  court  is  not  a  plea  of  nul  Hel  record.  Egan  v.  Tewk*- 
burg.  Ark.  vi.  328;  32  Ark.  43. 

134.  Ibid.  —  Foreign  Judgment — Jurisdiction.  When  a  judgment  is 
rendered  by  a  court  having  no  jurisdiction,  that  fact  may  be  shown  by  a 
plea  in  bar  to  such  judgment.  Endicott  v.  Morgan,  Maine,  iv.  262 ;  66 
Maine,  456. 

185.  Jbid.  —  Excn»plifieation.  The  plea  of  nil  debet  to  a^dgment 
of  a  court  of  one  of  the  United  States  is  a  nullity ;  the  only  way  in 
which  the  existence  of  the  judgment,  or  the  sufiBciency  of  the  exempli- 
fication of  the  record  thereof,  can  be  brought  in  question,  is  by  a  plea  of 
nul  tiel  record.  Cfurtis  v.  ffubbell,  Penn.  ix.  825.  See  Endicott  v.  Mor- 
gan,  Maine,  iv.  262 ;  66  Maine,  456. 

186.  Partnership  —  Denial.  Partnership  must  be  denied  by  a  plea 
iu  the  nature  of  non  est  factum.  The  denial  of  one  member  of  the  firm 
as  to  himself  amounts  to  nothing.     Wade  v.  TVomou,  Tenn.  iii.  185. 

137.  Set- Off' — Unsettled  Firm  Account.  An  averment  of  an  indebt- 
edness by  plaintiff  to  defendant  of  an  unascertained  balance,  upon  an 
unsettled  partnership  account,  in  an  amount  exceeding  plaintiff's  claim, 
is  an  insufficient  defence  by  way  of  seU>ff.  Haines  v.  Rapp,  Penn.  ii.  102 ; 
2  W.  N.  C. 

138.  Action  against  Sheriff.  A  denial  of  damage  in  an  action  against 
a  sheriff  for,  1,  not  levying  under  ft.  fa. ;  2,  for  a  false  return ;  8,  and 
for  not  executing,  in  due  time,  a  decree,  is  good.  ODowd  v.  Kirwan^ 
C.  P.  iv.  888;  11  Ir.  L.  T.  Rep.  62. 

189.  Suit  Pending.  An  action  against  makers  and  indor^ers  cannot 
be  set  up  as  a  pending  suit  to  an  action  against  the  iudorsers  alone.  Fot' 
ttr  T.  Bank,  Penn.  ii.  251. 
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IV.  Bcplica- 

tiODS. 


T.  Affidartts. 


140.  I\reipou  —  JMnt  Tnipa»t»n — Steond  Aetton.  In  trespass 
against  oue  of  two  joint  trespassers,  a  former  action  against  both  is  not  a 
iMr,  provided  that  in  the  first  action  the  defendant  in  the  second  was  not 
served.     AUen  v.  Liggett,  Penn.  ii.  406 ;  S3  Leg.  Int.  278. 

141.  Verified  Denial  —  Demurrer  —  Statute.  A  statute  prohibitii^ 
defendants,  in  actions  upon  written  instruments,  from  denying  tb^r  sig- 
natures, except  under  plea  verified  bj  aifidavit,  does  not  apply  to  a  case 
in  which  the  defendants  demur  because  the  instrument  declared  on  ap- 
pears apon  its  face  to  be  the  contract  of  their  principal  and  not  of  them- 
selTes.     Hitchcock  v.  Buchanan,  S.  C.  U.  8.  xiii.  674 ;  105  U.  S.  466. 

142.  Voidable  Act.  Facu  rendering  an  act  yoidaUe  most  be  pleaded. 
Crawford  v.  Orawford,  Tenn.  iii.  283. 

143.  To  Epcttive  Plea.  Where  an  eTasiVe  plea  is  filed,  the  replication 
may  restate  the  cause  of  action  with  more  particularity  and  certainty,  bat 
it  must  not  depart  from  any  material  all^ation  in  the  declaration.  Bank 
T.  Hendrickton,  N.  J.  vi.  212  ;  11  Vroom,  52. 

144.  Payment  hy  Sub$titution.  Payment  by  substitution  is  matter  of 
defence,  and  therefore  open  to  reply.  Glover  v.  Pariek  of  Dowagiae, 
Mich.  xiv.  560 ;  48  Mich.  593. 

145.  Sei.  Fm.  eur  JudgmetU.  Although  as  a  rale  no  defence  can  be 
made  to  a  lei.  fa.  to  revive  a  judgaient,  but  matter  arising  snbseqnently 
to  the  judgment,  except  where  the  record  shows  the  invalidity  thereof, 
yet  where  matter  which  would  have  been  a  defence  to  the  original  action 
has  been  pleaded  and  denied  by  the  replication,  the  plaintiff  will  he  held 
as  having  waived  bis  right  to  exclude  such  defence.  Seymour  v.  Hubert, 
Penn.  x.  182. 

146.  Statute  of  lAinitation*.  Where  the  complaint  shows  payments 
on  a  promissory  note  within  six  years,  and  the  answer  sets  up  die  bar  of 
the  statute,  the  replication  not  denying  specifically  the  answer,  there  is 
an  issue.     Buckingham  v.  Orr,  Colo.  xvL  427. 

147.  Validity  of  Beleaee.  A  reply  is  unDecessary  to  an  answer  aver- 
ring that  a  release  was  obtained  by  fraud  and  undue  iufiuenoe.  DiUon  ▼. 
R.  R.  Co.  N.  Y.  ix.  284;  14  J.  &  Sp.  21. 

148.  Ambiguous  Contract.  Where  an  action  is  brought  upon  a  oon- 
traot  ambiguous  in  its  terms,  an  affida?it  of  defoice  setting  up  that  the 
defendant  construed  the  contract  in  a  certain  way,  according  to  which  the 
defendant  would  have  a  good  defence,  is  sufficient  to  take  the  case  to  a 
jury.     KelUmrg  v.  Printing  Prett  Co.  Penn.  xiii.  508. 

149.  Bbok  Account  —  Agency.  Where  the  affidavit  sets  forth  that  the 
defendant  bought  the  goods  as  agent  of  the  party  charged  in  the  copy 
filed,  and  avowed  his  agency  at  the  time  and  previous  hereto,  and  that 
the  fact  of  agency  was  known  and  acknowledged  in  the  transaction,  it  is 
error  to  give  judgment  for  want  of  sufficient  affidavit.  Riekardaon  y. 
Coal  and  Iron  Co.  Penn.  xiii.  508. 

150.  Bxeeutor"*  Aeticn  —  Eeidence.  An  affidavit  of  defence  in  an  ac- 
tion by  an  executor,  where  the  facts  relied  on  by  the  defendant  relate  to 
transactions  between  him  and  the  decedent,  must  aver  an  expectation  of 
ability  to  prove  the  fact«  by  witnesses  other  than  the  defendant.  Hewton 
T.  Paxton,  Penn.  xii.  313. 

151.  P<mW  Variation  of  Written  Inetrument.  In  general,  where  a  de- 
lauee  is  based  on  the  ground  that  the  defendant  was  indneed  to  sign  ■ 
written  contract  by  parol  stipulations,  it  must  be  averred  in  the  affidavit; 
bat  where  the  positive  averments,  considered  with  reference  to  the  writ- 
ten contract,  show  beyond  doubt  that  the  oral  agreement  induced  the 
signing  of  the  written  one,  it  is  sufficient.  Keough  v.  LeeHe,  Penn.  ix. 
187  ;  92  Penn.  St.  424. 

152.  Promiitery  Note  —  irregvUar  Indorsementt,  Where  a  note  drawn 
to  Susanna  P.  Prahl  was  indoned  "Mrs.  Prahl:"  Held,  that  the  b- 
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dorsement  was  irregular,  sad  the  plaintiff  was  not  entitled  to  judgment 
ioT  want  of  aflblaTit  of  defence.    PrcM  v.  Smoltz,  Fenn.  viL  665. 

153.  Supplem*$Utd  Affidavit  of  Dtfmee  —  New  Dtfene«.  A  supple- 
mental  affidavit  of  defence  ia  not  confined  in  its  office  to  the  explanation 
of  the  original,  but  a  new  defence  set  up  should  be  closely  scrntiniaed. 
OeUm  T.  iMhttUt  Peon.  TiiL  28 :  89  Penn.  Su  134. 

PLEDGB. 

I.  Agent  at  Pledgor.  A  holder,  claiming  to  act  for  the  owner  of  the 
stock,  has  no  right  to  pledge  the  same,  unless  authorized  to  do  so.  £ank 
T.  LivingtUm,  N.  Y.  tL  176. 

3.  Agent  a$  Pledge*  —  Trmufer  of  Right.  A  holder,  claiming  to  act 
lor  the  owner  of  the  stock  and  pledging  the  same,  without  autboritj,  to 
(me  acting  in  good  faith,  may  thereby,  if  a  pledgee  of  the  stock  from  the 
owner,  transfer  to  the  latter  his  rights  as  pledgee.     Ibid. 

8.  Agent  to  SelL     An  agoit  to  sell  has  no  power  to  pledge.    Ibid. 

4.  Sankntpteg  Act.  The  rights  of  a  pledgee  are  not  impaired  or  af- 
fected by  any  of  the  provisions  of  the  bankrupt  law.  YecUmem  t.  jSoo- 
ing*  Inttitutian,  S.  C.  U.  &  v.  454 ;  95  U.  &  764. 

a.  Snd.  —  Reftual  to  Surrender  Pledge  —  Conversion.  A  pledgee  in> 
cars  no  liability  as  for  a  conversion  in  refusing  to  surrender  a  pledge  od 
the  demand  of  the  assignee  in  bankruptcy,  na  tender  of  the  sum  due  be- 
ing ntade.     Hid. 

6.  Coneignment  —  Subeequent  Control  —  Statute.  The  consignee's 
pledge  cannot  be  destroyed  or  affected  by  a  sale  made  of  the  consigned 
property  in  transitu  by  the  consignor.     Pkelpi  v.  Howell,  La.  xtl  556. 

7.  Deed  of  Trust.    A  deed  of  trust  giren  to  seeore  promissory  notes 

is  a  good  collateral.     Dodge  t.  Savings  emd  Trust  Co.  D.  C.  i.  261  ;  2  \ 

McArtbnr,  420. 

8.  Bill  in  Egmty  to  Direct  Dispotition  of  PUdge.  A  bill  in  eqni^  to 
direct  the  disposition  of  a  pledge  affords  a  more  complete  remedy  to  the 
pledgee  than  his  common  law  right  to  sell  the  pledge :  after  notice  it  con- 
cludes all  the  parties.  Boyton  v.  Payro*e,  Muue,  v.  69;  67  Maine, 
587. 

9.  Bg  Exemtor  —  Power.  Where  an  esecator  who  was  empowend 
to  pay  certain  legacies  pledged  securities  of  the  estate  for  the  purpose, 
as  be  stated,  to  pay  these  legacies,  the  pledgee,  in  good  faith,  takes  title  to 
the  pledge  as  against  the  estate.  Geodvin  v.  Bmk,  Conn.  xiii.  268 ;  48 
Cods.  550. 

\Q.  By  Factor — Authority —  Sum  due  Factor.  Althou^  a  factor 
has  no  r^t  to  pledge  the  goods  of  hb  principal,  the  amoant  sought  to  be 
recovered  <A  an  innocent  pledgee  of  tbe  factor  must  be  reduced  by  the 
antount  due  from  the  |)riiicipal  to  his  factor.  Bank  v.  Beyce,  Ky.  ix. 
405  ;  78  Ky.  42. 

II.  Loan  Returned —  (Mher  Adoaness  —  Banker's  Lien  for  Balanee. 
Upon  property  pledged  to  seonre  a  loan  which  has  been  retnrnetl,  tbe 
holder  has  no  lien  for  advances  on  other  property  ;  nor  has  he  a  banker's 
Uen  for  a  general  balance.  Duncan  y.  Brennan,  N.  Y.  xii.  811 ;  88  N. 
Y.  487. 

12.  Negligence  —  Collecting  Interest  on  Notes.  The  pledgee  of  proa- 
issory  notes  bearing  interest  secured  by  mortgage  is  liable  for  the  amount 
of  the  interest  lost,  if  fVom  neglect  be  fail  to  collect  it.  Wkitin  v.  Pasd, 
R.  I.  xi.  316;  13  R.  I.  40. 

13.  Ilnd.  —  Power  of  Sale  upon  Default  of  Interest.  But  he  is  not 
liable  for  the  loss  of  the  principal  by  reason  of  a  depreciation  of  the 
property  mortgaged,  upon  a  failure  to  enforce  a  power  of  sale  upon  de- 
fault on  the  interest.     Rid. 

14.  Note — Blank  hulorsement —'Pwrchaier  with  Notice.    Where  a 
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promisBory  note  k  indoned  in  blank  and  plotted  to  Moora  a  certain  in- 
debtedness of  the  indorser,  a  subeequent  parchaser  of  the  note,  with 
notice  of  the  pledge,  ia  not  protected  by  the  blank  indorsement  as  Hgainst 
the  indorser.  Gwdtmith  v.  Church  IVtutees,  Minn.  tL  4S5 ;  25  Minn. 
202. 

15.  3{d. — JudgmenL  A  judgment  giren  as  collateral  secaritj  for 
certain  notes  will  be  security  for  notes  in  renewal,  except  as  against 
purchasers  in  good  faith,  and  sureties  Appeal  of  Seunngt  JkttitutioH, 
Penn.  x.  678. 

1 6.  Ibid.  —  I^ew  Note/or  Old.  Where  part  of  a  promissory  note  is 
paid,  and  a  note  iu  /euewal  is  executed  for  the  balance,  a  pledge  given  as 
collateral  security  when  the  first  note  was  executed,  will  stand  as  collat- 
eral secarity  for  the  balance  of  the  debt  embraced  in  the  new  note,  in 
the  absence  of  any  agreement  to  the  contrary.  Sank  t.  Bank,  Ohio,  ziL 
634. 

17.  IbieL—  Transfer.  The  transfer  of  a  promissory  note  to  a  third 
parl^  for  value  carries  with  it  all  collateral  securities.  Demit  v.  WrigUy, 
Tex.  vii.  796. 

18.  Potseuion.  To  constitute  a  pledge,  the  pledgee  must  take,  and, 
to  preserve  it,  most  retain,  possession  of  the  pledged  property.  Combt 
V.  TucheU,  Mich.  v.  628. 

19.  Ibid.  —  DtUvtry.  To  constitute  a  pledge  it  is  sufficient  that  the 
property,  being  present,  is  committed  by  the  pledgor  to  the  exclusive  con- 
trol and  chai^  of  the  pledgee.     Jbid. 

20.  SaU  —  Sufficient  Notice.  Notice  by  the  pledgee  of  an  intention 
to  sell,  without  specifying  time  and  place  of  sale,  is  insufficient.  Gold- 
emith  V.  Church  Truttees,  Minn.  vi.  485 ;  25  Minn.  202. 

21.  Jbid. — Notice  to  Redeem.  Where  there  is  a  pledge,  with  power 
of  sale,  the  power  can  be  exercised  only  upon  reasonable  notice  to  the 
debtor  to  redeem,  and  of  the  time  and  place  of  sale.     Ibid. 

22.  Rid,  —  liatijicatimi  bg  Pledgor.  A  sale  made  by  a  pledgee  in  con- 
travention of  the  provisions  of  the  statute  may  be  ratified  by  the  pledgor. 
Billv.  Finnigan,  Cal.  zv.  264. 

28.  Ibid  —  Vendee's  Sights.  The  vendee  of  the  pledge  takes,  in  the 
abaenoe  of  fraud,  and  by  reasonable  presumption,  at  least,  the  interest  of 
the  pledgee.     Bradley  v.  Parks,  111.  iv.  46 ;  88  111.  169. 

24.  ^leings  Bank  Book  —  Delivery,  The  delivery  of  a  savings  bank 
book  to  a  third  person  for  delivery  to  a  creditor,  as  security  for  a  debt, 
will  create  a  valid  pledge  of  the  book  and  deposit  Boyton  v.  Payrov, 
Maine,  v.  69 ;  67  Maine,  587. 

25.  Ibid.  —  Lien  by  Heirs  against  Bepretentatiee.  The  heirs  cannot 
create  a  lien  on  the  book  or  dep<»it  as  against  the  administratrix.     lUd. 

26.  Ibid.  —  Sale —  Tetider — Action  of  Court  Such  a  pledge  will 
not  be  sold.  Unless  the  administratrix,  within  a  time  fixed,  tenders  the 
amount  of  the  pledge,  with  interest  to  the  date  of  the  tender,  and  the 
costs  of  process,  the  court  will  appoint  an  officer  to  receive  the  deposit, 
and  make  proper  disposition  thereof.     Ibid. 

27.  Stockholder — Pledge.  A  holder  claiming  to  be  the  owner  of  stock 
can  pledge  it.  Bank  v.  Livingston,  N.  Y.  vi.  176.  See  Foster  v.  Berg, 
Penn.  xviL  158. 

28.  Suit  by  Pledgee  —  Sale  —  Surrender.  A  pledgee  may  proceed 
personally  agiunst  thu  pledgor,  to  recover  his  debt,  without  first  selling 
the  pledge,  or  offering  to  surrender  it.  Bank  v.  BiO,  Cal.  ziii.  68 ;  59 
Cal.  107. 

29.  Taken  on  Default.  The  holder  of  collateral  security  cannot  take 
title  by  taking  it  himself,  on  default,  at  its  market  value.  Seymour  v. 
£)es.  Conn.  iz.  80  ;  46  Conn.  109. 

80.  Tender,     The  maker  of  a  promissory  note,  in  order  to  regain  poe- 
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session  of  collateral  securities  pledged  for  its  payment,  most  tender  to  the 
holder  the  araoant  due  upon  the  note.  Iktri*  v.  Wriglty,  Tex.  vii.  796. 
8i.  Warekotue  Receipt — Tith  —  SsloppeL  A  delivery  of  a  vare- 
hoose  receipt,  which  the  party  receiving  it  pledges  for  a  loan  of  monfly, 
estops  the  person  delivering  it  from  setting  up  against  the  pledgee  m 
good  faith,  that  the  property  has  not  been  pud  for.  Voorheet  t.  OAw- 
$te€ul,  N.  Y.  ii.  437  ;  66  N.  Y.  1 18. 

POLICE  POWER. 

1.  Exemption  —  ToU*  —  Corporation  —  Charter.  An  act  of  the  1^^ 
latnre  exempting  from  the  payment  of  tolls  persons  going  to  and  return* 
ing  from  a  mill,  etc,  cannot  affect  the  right  of  a  turnpike  company  whose 
charter,  existing  prior  to  the  act,  contains  no  such  exemption,  to  collect 
toll  from  such  persons.     Slate  v.  Martin,  Tenn.  v.  540. 

2.  Auutnption  of  Federal  Povoert.  Neither  the  unlimited  powers  of 
a  state  to  tax  nor  any  of  its  large  police  powers  can  be  exercised  to  such 
an  extent  as  to  work  a  practical  assumption  of  the  powers  conferred  by 
the  Constitution  upon  Congress.  R.  R.  Co.  v.  JTu$en,  S.  C.  U.  S.  v.  321 ; 
95  U.  S.  465. 

3.  Gambling  Tmplementi.  The  destmction  of  gambling  implements 
can  be  justified  only  when  kept  or  used  for  gambling.  Me  Coy  t.  Zone, 
Ho.  iv.  397;  65  Mo.  11. 

4.  Leveet.  The  State,  in  the  exercise  of  her  police  powers,  has  the 
exclnsive  right  to  determine  the  proprie^,  location,  and  mode  of  build- 
ing levees  within  her  borders.     Base  v.  State,  La.  xiv.  780. 

5.  Regvlitting  Sale  of  Article  or  Product  Patented.  The  police  power 
to  regolate  the  sale  of  any  article  or  product  is  not  to  be  controlled  by  a 
patent  right  granted  by  the  federal  government.  Pattenon  v.  Common- 
wealth,  S.  C.  D.  S.  vii.  353 ;  97  U.  8.  501. 

6.  CompeOing  Owner  to  Pave  and  Repair  Sidewalk.  Under  the  police 
power  of  the  state  the  duty  of  paving  and  repairing  the  sidewalk  in  front 
of  a  house  may  be  imposed  npon  the  owner  thereof.  Maeon  v.  P<My, 
Miss.  ix.  613 ;  57  Miss.  378. 

POSTAL  LAWS. 

1.  Lolterie$  —  $  8894,  Rev.  Stat.  —  LeUer*  addressed  to  A.  as  "  Secre- 
tary." Section  8894,  U.  S.  Rev.  Stat,  concerning  letters,  etc..  addressed 
to  lotteries,  etc.,  does  not  authorize  a  postmaster  to  refuse  to  deliver  let- 
ters addressed  to  one  as  "  secretary,"  who  is  in  fact  the  secretary  of  a 
lottery  company.     Commerford  v.  7%oti^son,  U.  S.  C.  C.  ix.  536. 

2.  Pott  Route  —  Private  Deliveries  —  Seizure.  Private  letter-carrier 
routes  within  cities  are  post  routes,  and  government  officials  have  a  right 
to  seize  their  mails.     Blackburn  v.  Greuiam,  U.  S.  C.  C.  xvi.  66. 

POWERS. 

1.  Defective  Execution  —  Equity.  Whenever  the  intention  to  execute 
a  power  is  mauifest,  but  the  execution  is  defective,  or  is  not  according 
to  the  terms  of  the  power,  or  in  the  form  prescribed,  equity  will  supply 
tho  defect  or  correct  the  mistake.     Brown  v.  Me  ConnM,  Tex.  xiii.  572. 

2.  Exercise  of  Power  —  Reference  to  Power.  Where  the  executor  of 
a  will  is  given  a  power,  it  is  exercised  by  an  act  within  the  power  con* 
ferred,  though  the  instrument  of  execution  does  not  refer  to  the  power. 

Warner  v.  Su.  Co.  S.  C.  U.  S.  xvii.  97. 

8.  To  Mortgage  —  Extension  of  Mortgage.  The  power  given  to  in- 
cumber an  estate,  "  by  way  of  mortgage  or  trust  deed  or  otherwise,  and 
renew  the  same  for  the  purpose  of  raising  money  to  pay  off  any  and  all 
incumbrances  now  on  said  praperty,"  will  cover  the  renewal  and  extflo- 
tion  of  an  existing  mortgage.     Rid. 
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4.  PerionaJ  Property.  The  statnte  of  powers  applies  as  well  to  per- 
sonal and  to  real  estate,     ffatton  t.  Landon,  N.  Y.  xvi.  24. 

6.  Sevoeation  —  Mortgoffe  by  Appointee.  Where  A.  and  his  wife  con- 
vey lands  to  B.  iu  trust  for  the  use  of  the  wife,  etc.,  reserring  full  power 
of  revocation  as  to  the  whole  or  any  part  of  the  property,  axA  they  snb- 
seqneotly  mortgage  the  premises,  and,  in  case  of  sale,  provide  for  the 
disposition  of  the  residue  of  the  proceeds  of  sale,  after  paying  the  mort- 
gage debt,  the  mortgage  operates  as  an  execution  of  the  power  to  revoke 
the  trust.     Gaither  v.  WiUiamt,  Mo.  xiii.  557 ;  57  Mo.  625. 

6.  Of  SaU  —  ItUeretl.  A  discretionary  power  to  execntors  to  sell  and 
convey  real  property  ii  a  mere  naked  power,  and  invests  them  with  no 
interest  or  estate  in  the  land  by  which,  upon  a  sale  and  conveyance  of  a 
portion  thereof,  they  have  Uie  right  to  incumber  the  remainder  of  the 
land  with  an  incumbrance  in  favor  of  the  grantee.  Atwater  t.  Perleint, 
Cbnn.  xvii.  200. 

7.  Ibid.  —  Mortgage.  A  power  to  mortgage  is  sometimes  implied  in  a 
power  to  sell.     I^etcenlkal  v.  Raleigh,  N.  J.  xv.  696 ;  9  Stew.  169. 

8.  Ibid.  —  ParUculmr  Charge.  Where  power  of  sale  is  given  to  rwse 
a  particular  charge  only,  and  the  purpose  can  be  answered  better  by 
mortgage  than  by  sale,  and  that  method  is  not  violative  of  the  intention 
of  the  grantor  of  the  power,  the  former  mode  of  raising  the  money  sbonld 
be  preferred  to  the  latter.     Rid. 

9.  Validity—  Exceu.  When  there  is  a  comt^ete  execution  of  a  power 
and  sometliing  ex  abundantia  is  added,  which  is  improper,  the  execntion 
is  good,  and  only  the  excess  is  bad  ;  but  where  there  is  not  a  complete 
execution  of  a  power,  or  the  bonitdaries  between  the  excess;  and  the  exe- 
ootion  are  not  disUngnishable,  it  is  bad.    TTiomag  v.  Jodyn.  Minn.  xvi.  81. 

10.  Will  —  Deed.  A  power  given  in  a  last  will  and  testament,  wbidi, 
by  its  terms,  is  to  be  executed  by  will,  cannot  be  executed  by  deed.  WUkt 
T.  Bmmt,  Md.  xvi.  143. 

FBACTICB. 

I.   GbNBBAL  QCBBTIOHS.  X.  IirTBRPLEASSX. 

11.  In  Certain  AcTion.  XI.  Judomehts. 

III.  Ambndmbnts.  ZII.  Lacbbs. 

IV.  In  Arbbst.  Xni.  Hoksoit. 
V.  CoMifiaBiONs.  Xiy.  Pbocess. 

VI.  Costs  and  Feb*.  3CV.  Befesehcb. 

VII.  Oh  Dehcrreb.  XVL  Beviyai.  or  AoTTom. 

Vin.  Klbction.  XVn.  Bdlbs  of  Codht. 

IX.  Imspbotion  or  Documbnts.  XVni.  Stat  or  Proceedinos. 

I.  General  1*  i%a  tH  Abatement  —  General  Oontinuanee.    A  plea  in  abatement 

Questions  cannot  be  filed  after  a  general  continuance.     Stephens  v.  Oilbert,  Tenn. 

iii.  1. 

2.  Written  Order  to  Adjourn  Court  —  Telegram  to  Cleri.  A  tele- 
graphic order  from  the  judge  to  his  clerk  to  adjourn  the  court  is  a  8a£B- 
cient  order  in  writing.     &ate  v.  Hohnet,  Iowa,  xii.  654 ;   57  Iowa,  595. 

8.  Affidavit  —  No  Venue  Stated,  Where  an  affidavit  was  made  before 
a  notary  public,  the  objection  that  It  states  no  venue  is  insufficient. 
Reavi$  v.  CoweU,  Oal.  xi.  563 ;  56  Cal.  '588.' 

4.  Ibid.  —  Attorney  of  CKetU  at  Notary.  A  notary  public  who  is  also 
an  attorney  at  law  may  take  the  affidavit  of  his  client.     Ibid. 

5.  Ibid.  —  Affidavitt  after  Hearing  —  Notice.  The  court  will  not  look 
at  affidavits  taken  without  notice  after  hearing.  Iffing$toorth  v.  Spaml- 
ding,  U.  8.  C.  C  xn.  864. 

6.  Appeal  —  Adjournment  of  Action  by  Attomeyt  not  of  Secord.  An 
agreement  made  by  attorneys,  whose  employment  was  not  disputed,  to 
postpone  an  appeal  case  in  the  common  pleas  for  the  term  is  valid.  Slate 
V.  Kitchen,  N.  J.  ix.  315  ;  12  Vroom. 
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7.  md.  —  JKff  of  ExeeptioHt — Additioual  l^mt  to  Serve.  Where, 
through  inadvertence,  a  Ull  of  ezoeptioDB  is  not  terred,  settled,  or  ngned 
within  the  time  prescribed,  and  no  order  to  extend  the  time  is  obtained  at 
the  trial  term,  tbe  court  may,  to  {M'event  manifest  hardship,  before  jndg- 
ment  is  entered,  relax  the  rale  and  grant  additional  time  in  which  to 
serve  the  proposed  bill  of  exceptions.  Ooe  v.  Mttrpan,  U.  S.  C.  C.  xIt. 
772. 

8.  3id.  —  Leave  to  Appeal  to  the  Ckmri  of  Appeab  —  Precise  Quettion 
not  decided  there.  The  fnct  that  the  court  of  appeals  has  not  yet  passed 
npon  the  precise  qaestioii  is  no  ground  for  granting  leave  to  appeal,  the 
law  of  the  case  not  being  unsettled.  Hanmurger  t.  Rodman,  N.  Y.  ix. 
S80. 

9.  Ibid.  -.-  Matters  not  affected.  A  court  has  power  to  proceed  upon 
any  matter  in  an  action  not  affected  by  the  order  appealed  from.  JS&M 
T.  Svperior  Oourt,  Cal.  xii.  238. 

10.  Ibid.  —  Motion  to  Ditmitt  —  Transcript  and  Certificate.  Practice 
on  motion  to  dismiss  appeal  for  want  of  a  complete  transcript  of  the  re- 
cord, and  for  want  of  a  proper  certification,  set  out.  £.  R.  Co.  y.  Sehalk, 
S.  C.  U.  S.  ix.  457. 

1 1 .  Jbid.  —  Supersedeas  Bond — Approval  by  Judge  of  Supreme  Oourt 
of  District  of  Columbia.  Upon  the  approval  of  a  supersedeas  bond  by  a 
justice  of  the  supreme  court  of  the  District  of  Colnmbia,  his  power  is 
exhausted  ;  any  further  proceedings  must  be  taken  in  the  supreme  court 
of  the  United  States.     Draper  v.  Davis,  S.  C.  U.  S.  x.  756. 

12.  Ibid.  —  Vaeating  Supersedeas  —  Fraudulent  Bond.  Where  fraud 
is  shown  in  the  execution  of  a  supersedeas  bond,  it  will  be  set  aside  and 
the  supersedeas  vacated.     Ibid. 

18.  Hnd.  —  New  Bond — Fraud  in  Origi$ud  Boitd.  A  new  superse- 
deas bond  will  not  be  accepted  when  it  is  apparent  that  the  appellant 
had  knowledge  of  the  fraudulent  preparation  of  the  original  bond.  R. 
B.  Go.  V.  Sehalk,  S.  C.  U.  S.  ix.  457. 

14  Ibid.  —  From  Surrogate  on  Probed  of  Will — Reversal  —  RemU- 
iitur.  When  the  supreme  court  reverses  a  decree  of  the  surrogate  of 
New  York  County  on  the  probate  of  a  will  upon  a  question  of  law,  it  is 
proper  to  remit  the  matter  for  a  further  hearing  before  the  surrogate. 
Sheridan,  Rx'r,  v.  Houghton,  N.  Y.  xiL  278. 

15.  Md. — One  Writ  of  Error  in  Two  Oases.  Where  one  writ  of  error 
is  taken  in  two  cases,  although  tried  together,  the  writ  will  be  quashed. 
OatUeg  V.  R.  R.  Co.  Penn.  xi.  67 ;  95  Penn.  St.  395. 

16l  Rid.  —  Vacating  Appeal —  Order  in  Term.  An  appeal  can  be 
vacated  by  the  entry  of  an  order,  during  the  term,  which  takes  away  the 
grounds  of  appeaL     Phillips  v.  Ordway,  8.  C.  U.  S.  x.  885. 

17.  Dnautkorized  Appearance  of  Attorney.  An  unauthorized  appear* 
ance  of  a  responsible  attorney  u  valid  and  binding  upon  the  party  for 
whom  the  appearance  is  made.  Boerett  v.  Bank,  N.  H.  xl  275 ;  58  N. 
H.  840. 

18.  BiU  of  Particulars—  Either  Party—  Action- Ruies  of  Plead- 
ing. A  bill  of  particulars  will  be  ordered  for  either  party  in  any  form 
of  action,  where  the  rules  of  pleading  do  not  require  the  setting  out  of 
such  particular  matters  as  the  party  is  entitled  to  know.  Dvnght  v.  Iks. 
Co.  N.  Y.  xii.  632 ;  84  N.  Y.  498. 

19.  Oomtinuanee  —  Return  of  Depoiiiioms.  An  affidavit  for  a  contin- 
tHmce,  on  the  ground  that  depositions  had  not  been  returned,  must  show 
that  the  names  of  the  witnesses  or  the  facts  to  be  elicited  were  given  to 
the  officer  named  to  take  the  depositions ;  that  he  had  means  to  obtain  the 
depositions,  or  Aat  depositions  had  been  taken,  or  that  there  was  a  well- 
founded  belief  that  they  would  be  taken.  Benson  v.  MeFadden,  Ind.  L 
85. 
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20.  Counter- Gaim — Ftaintiff  DiteotOintdng.  Where  a  coaoter-cLtim 
is  at  issue,  though  the  plaintiff  discontinues  the  defendant  may  proceed 
with  his  acUon.     Choathmey  t.  Cheatham,  N.  T.  x.  745 ;  21  Hun. 

21.  Dag  —  Fraetiont.  The  law  does  not,  in  general,  take  cognisance 
of  the  fractions  of  a  day ;  bat  the  courts  may  do  so  when  substantial 
justice  requires  it.    LouitviUe  v.  Bank,  S.  C.  U.  S.  xiii.  198. 

22.  Ducontinuance  —  At  to  Joint  Party.  It  u  only  where  the  contract 
was  made  by  all  the  defendants,  but  one  was  incompetent  to  contract,  as 
from  infancy  or  other  disability,  or  has  been  discharged,  as  by  bankruptcy, 
limitation,  or  the  like,  that  a  discontinuance  as  to  him  is  allowable.  Mwm 
T.  ffaynes,  Mich,  xii:  364 ;  46  Mich.  140. 

28.  Ibid. — Proving  Claim  in  Insolvency  —  Death  of  Defendant.  Where 
pending  the  suit  the  defendant  dies  and  his  estate  is  returned  insolvent, 
the  plaintiff  must  discontinue  if  he  wishes  to  prove  his  claim  against  the 
commissioners  of  the  insolvent  estate.  Jnt.  Co.  v.  Smith,  K.  I.  iv.  16; 
11  B.  I.  433. 

24.  Ditmiual —  Of  Bankrtq>t'$  Sm't.  A  suit  by  a  bankrupt  will  not 
be  dismissed  because  the  assignee  refuses  to  sue  on  the  claim.  Ramtey 
V.  Fellowt,  N.  H.  xii.  304;  58  N.  H.  607. 

26.  Hxamination  of  Party  —  Second  Order — First  Order  on  Appeal 
Where  an  order  for  the  examination  of  a  party  before  trial  was  irregu- 
larly served  because  the  witness  fee  was  not  tendered,  though  the  order 
is  on  appeal,  a  second  order  may  be  taken  out  and  served.  Gatotkrop  r. 
Leary,  N.  Y.  ix.  260. 

26.  Fxamination  of  Witnettet  before  Trial —  Witneeses  in  Butineu  in 
Jurisdiction.  Where  the  witnesses  are  in  business  in  the  jurisdiction, 
unless  special  circumstances  are  shown,  an  order  for  their  examination 
before-  trial  will  not  be  granted.  Barker  v.  Wilder,  N.  T.  x.  746 ;  21 
Hun. 

27.  Federal  Decision  —  Jurisdiction.  It  is  the  practice  in  California 
to  adopt  that  view  of  a  legal  question  which  has  been  taken  by  the 
supreme  court  of  the  United  States,  when  the  question  involved  is  within 
the  jurisdiction  of  that  court,  which  may  be  exercised  by  writ  of  ermt 
to  this  court     Belcher  v.  Chatnhers,  Cal.  ix.  40. 

28.  Feigned  Issue  —  Juries  in  Will  Cases.  In  exception  to  the  general 
rule  as  to  feigned  issues  out  of  chancery,  the  verdict  of  a  jury  in  a  con- 
tested will  case  is  not  merely  advisory,  but  is  tunding.  Cahert  v.  Car- 
penter, 111.  ix.  679. 

29.  Ibid.  —  Jurisdiction  —  Fraudulent  Judgment.  Where  a  fund  is 
raised  by  an  execution  out  of  one  court  and  is  claimed  by  virtue  of  a 
judgment  in  another,  which  latter  judgment  is  attacked  as  fraudulent,  it 
is  error  for  the  court  having  no  control  of  the  fund  to  award  an  issue  to 
teat  the  validity  of  the  judgment ;  the  issue  should  be  within  the  control 
of  the  court  in  which  is  the  fund  and  whose  conscience  is  to  be  enlight- 
ened.     JTotter  V.  Bank,  Penn.  xiii.  280  ;  98  Penn.  St.  67. 

80.  Filing  Document  —  Deposit  with  Clerk.  The  party  or  his  attorney 
must  see  that  a  document  to  be  filed  is  actually  filed.  Ford  v.  Brooks, 
La.  xvi.  682. 

31.  Filing  Pleading  —  Motion  to  Strike  from  Files.  Objection  to  the 
time  of  filing  a  pleading  must  be  taken  by  motion  to  strike  from  the  files. 
Shaw  V.  Lindsey,  Ala.  vi.  827 ;  60  Ala.  344. 

32.  Infants — Defending  in  Forma  Pauperis  —  Federal  Courts.  In- 
iwai  defendants  in  equity  may  appear  and  defend  in  forma  poMiperis  in 
the  federal  courts.     Ferguson  v.  Dent,  U.  S.  C.  C.  xvi.  68. 

33.  Mandamus  to  Judge  —  Tnu/erse,  Whero  a  return  is  mado  by  a 
judge  to  an  alternative  mandamus  to  seal  a  bill  of  exceptions,  the  retnm 
is  not  traversable.  Baines  t.  Commonwecdth,  Penn.  xiiL  349 ;  100  Penn. 
St.  317. 
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84  Mandate  from  DhiUd  Slates  Supnme  Court,  In  proceedings  in 
the  appellate  court  of  the  state  upon  a  remittitur  of  a  judgment  from  the 
supremo  court  of  the  United  States,  the  appellate  court  has  authority  to 
lodge  of  its  own  jurisdiction,  and  may  proceed  in  accordance  with  such 
lurisdiction  and  according  to  its  proper  rules  of  practice.  State  v.  Pti*- 
iury.  La.  xv.  591. 

35.  Aloiion  —  Ecen  Dimnon.  Where  a  court  sitting  is  composed  of 
an  even  number  of  judges,  and  is  evenly  divided,  the  motion  before  it 
fails.     Madlem's  Appeal,  Penn.  xvi.  186. 

86.  Official  Acts  on  Holidays.  Ministerial  acts  done  on  holidays  by 
officers  of  the  state  (Sundays  excepted)  are  not  necessarily  void,  in  re 
Worlhington,  U.  S.  C.  C.  iv.  78 ;  7  Biss.  445. 

37.  Order  for  Phytieal  Examination  of  Injury  to  Plaintiff.  In  an  ac- 
tion for  damages  for  injuries  through  negligence  where  the  nature,  extent, 
or  effect  of  the  alleged  injuries  is  contested,  the  court  may  order  a  per- 
sonal examination  of  the  plaintiff,  under  proper  conditions,  by  physicians 
and  surgeons,  to  the  end  that  his  physical  condition,  which  is  matter  of 
complaint,  may  be  ascertained.  Sckroeder  v.  R.  R.  Co.  Iowa,  v.  264 ; 
47  Iowa,  875. 

38.  lUd.  —  Refusal  of  Plaintiff  to  Submit  to  Examination  —  Striking 
out  Allegations.  Should  the  plaintiff  refuse  to  submit  to  an  examination, 
all  the  allegations  of  the  complaint  as  to  permanent  injury  may  be 
stricken  out,  and  withdrawn  from  the  jury.     Ibid. 

89.  Objection  to  Pleading  after  Verdict.  An  objection  after  verdict 
and  trial  upon  the  pleadings  as  if  perfect  in  form,  that  there  was  neither 
demurrer  nor  replication  to  one  of  the  pleas,  comes  too  late.  Nauvoo  v. 
Ritter,  S.  C.  U.  S.  vii.  193;  97  U.  S.  889. 

40.  Distant  Receivers  —  Appointment  of  One  only  in  Jurisdiction. 
Distant  receivers  of  a  railroad  will  be  removed,  and  one  receiver  ap- 
pointed, who  should  reside  and  manage  the  road  at  a  place  of  business 
within  the  jurisdiction  of  the  court.  Meier  y.  R.  R.  Co.  U.  S.  C.  C  vi. 
642. 

41.  Rehearing  —  Limitation.  A  petition  for  a  rehearing  after  judg- 
ment must  be  tiled  at  the  term  in  which  the  judgment  was  rendered. 
Brooks  V.  R.  R.  Co.  S.  C.  U.  S.  x.  717;  102  U.  S.  107. 

42.  Remedies  —  Code  of  Procedure  —  Common  Law  or  Statutory  Ae- 
tiont.  Where  the  remedies  provided  by  a  Code  of  Procedure  are  ade- 
quate, they  are  exclusive  of  all  common  law  or  statutory  actions.  Heaiw 
V.  Clifford,  Col.  X.  627. 

48.  Stamping  Draft.  A  draft  drawn  in  1869,  may  be  stamped  after 
suit  brought,  though  subsequent  to  October  1,  1872.  Gay  v.  Oomstock, 
Peon.  ii.  151 ;  44  Penn.  St.  431. 

44.  Failure  of  Official  Stenographer  to  Deliver  Copy  of  Proceedings. 
A  failure  of  an  omcial  stenographer,  upon  due  demand,  to  supply  a 
party  with  a  copy  of  the  proceedings  upon  the  trial,  where  the  statute 
requires  him  to  do  so,  will  excuse  such  party  from  any  default  attempted 
to  be  put  upon  him  arising  out  of  his  failure  to  act  upon  such  proceed- 
ings.    Cwrran  v.  Wilcox,  Neb.  x.  701 ;  10  Neb.  449. 

45.  Stipulations  of  Counsel  set  aside.  The  court  will  relieve  liUgants 
from  stipulations  of  counsel  unadvisedly  or  inadvertently  signed.  2fiew 
York  V.  Ferry  Co.  N.  Y.  ix.  624. 

46.  Stipulation  to  Abide  Event  of  Other  Action.  A  stipulation  in  one 
action  to  abide  the  event  of  another  action  entitles  either  party  thereto 
to  such  proceedings  in  the  former  as  will  enable  him  to  have  the  beneOt 
of  the  stipulation,  if  the  result  of  the  latter  action  is  favorable  to  him.  U. 
S.  r.  ffumason,  U.  S.  C.  C.  xii.  325. 

47.  Striking  out  Irrelevant  or  Redundant  Answer.  It  is  not  the  prov- 
ince of  motions  to  strike  out  to  determine  whether  portions  of  the  answer 
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II.  In  Certain 
Actioai. 


III.  Amend- 
menU. 


are  well  plesded,  or,  if  well  pleaded,  whether  they  amount  to  a  defaooe. 
Sherwood  v.  Ver]danck,  N.  i .  it.  624. 

48.  Notice  to  Vendor  to  Defmd.  Notice  to  a  Tendor  to  defend  aguost 
the  true  owner's  claim  need  not  be  in  writing.  Heriey  t.  Long,  Minn. 
XT.  212;  80  Minn.  114. 

49.  Defective  Verification  —  CoUateral  Attack.  Where  the  Terificataon 
of  a  petition  is  not  in  strict  oonformity  witli  the  statute,  it  »  only  an  ir- 
regularity, and  is  not  subject  to  collateral  attack.  Gilkerton  v.  Kmigkt, 
Mo.  X.  338;  71  Mo.  403. 

fiO.  Attackment  —  Affidavit — Negativing  Counter- Claim.  Tlie  affida- 
vit of  the  plaintiff  in  attachment  must  state  that  the  amount  claimed  is 
due  over  and  above  all  counter-claims  or  it  is  defective.  Trow  Printing 
and  Bookbinding  Co.  v.  Hart,  N.  Y.  xi.  104. 

51.  Ibid.  —  Second  Attachment —  On  Original  Affidavit  A  seoond 
attachment  will  be  granted  on  the  same  affidavit  upon  which  (he  first  at- 
tachment was  ordered,  when  by  reason  of  the  expiration  of  the  time  to 
publish  the  sammons  the  first  attachment  fell.  Mmarietta  v.  Saenz,  N. 
T.  ix.  618. 

52.  JUd.  —  Deposit  in  Court  —  Substitution  of  Bond.  Where  money 
is  deposited  in  court  under  a  stipulation  to  abide  the  issne  to  disdiarge 
an  attachment,  the  court  will  not  permit  a  bond  to  be  substituted  and  the 
money  withdrawn.     U.  S.  v.  Button,  V.  S.  C  C.  viii.  S7. 

63.  Divorce  —  Adultery  —  lssue»  —  Time  of  TriaL  The  court  has 
the  power  to  fix  the  time  for  the  trial  of  issues  of  adultery  sent  to  a  jury. 
Oor^pton  V.  Compton,  N.  Y.  xi.  100. 

64.  Ibid.  —  Objections.  The  party  objecting  to  the  ruling  of  the  jus- 
tice in  a  divorce  suit  must  bring  up  the  facts  by  special  steps.  Sparhawk 
V.  Sparhawk,  Mass.  iii.  187. 

55.  Injunction  —  Continuing  Injunction  —  Appeal  with  Securiig 
against  Injunction  Dissolved.  An  appeal  from  a  judgment  dissolving  an 
injunction  and  dismissing  the  bill,  on  which  a  bond  is  given  to  perfora 
the  judgment  altove,  will  continue  the  injunction  pending  the  appeal. 
Williams  v.  Pouns,  Tex.  v.  82. 

56.  Ibid.  —  Several  Creditors  Joining.  Several  creditors  may  join  in 
filing  a  bill  for  an  injunction  when  they  have  similar  rights  with  respect 
to  the  property  of  their  debtor.     Orr  v.  Moore,  Tex.  xv.  849. 

57.  Ibid.  —  Damages  on  Motion.  The  court  may  on  motion  assess 
the  damages  on  an  injunction.     Lea  v.  Deakin,  U.  S-  C.  C.  xiv.  308. 

58.  Ibid.  —  Dissolution.  Where  an  injunction  has  been  issued  without 
notice,  a  motion  to  dissolve  may  be  raade  before  answer.  Cfrain  and 
Stock  Exchange  v.  Board  of  Trade,  U.  S.  C.  C.  xv.  457  ;  11  Biss.  531. 

59.  Ibid.  —  Execution  —  Judgment  of  State  Court  carried  to  Supreme 
Court  of  the  United  States.  Upon  appeals  from  a  state  court  to  the 
supreme  court  of  the  United  States,  application  for  an  injunction  to  pre- 
vent execution  issuing  must  be  made  to  the  supreme  court  of  the  United 
States,  or  to  a  judge  thereof,  not  to  a  circuit  court.  Murray  v.  Cherstolt*, 
U.  S.  C.  C.  lii.  886. 

60.  Rid.  —  Violation  —  Interrogatories.  When  there  is  an  order  to 
show  cause  why  a  party  or  person  should  not  be  punished  for  violating 
an  injunction  interrogatories  need  not  be  filed.  New  Tori  v.  Ferry  Co. 
N.  Y.  i.  131 ;  64  N.  Y.  622. 

61.  Ibid.  —  Preliminary  Injunction  —  PcOent  —  Doubtful  Question*. 
Upon  a  motion  for  a  preliminary  injunction  in  a  patent  case  the  court 
will  not  decide  doubtful  questions  as  to  complainant's  right  under  his 
patent.  Grape  Sugar  Co.  v.  Grape  Sugar  Co.  U.  S.  C.  C.  xiii.  548 ;  80 
Blatch.  386. 

62.  Assignee  Suing — Pleading  Assignment  —  Evidence.  Where  an 
assignee  sues  the  assignment  must  be  alleged ;  bat  if  it  is  omitted,  on 
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proof  of  the  aaaigiimeat  the  ooort  m^  aUow  tbe  pla«diag  to  be  amended 
•o  M  U>  eoaform  to  the  proof.  B*  R.  Cb.  v.  McBemry,  U.  S.  C.  C  xvi 
195. 

63.  Ibid.  —  New  Oauie  of  Action.  The  Act  of  Peaneylvania  of  May 
10,  1871,  does  not  pemit  a  new  oause  of  action  to  be  substituted,  by 
amendotent,  for  the  original  one.  Tatkam  v.  Romey,  Penn.  iL  482 ;  82 
Penn.  St.  130. 

64.  Strikimg  out  Name  of  Officer  of  Oorporatiotu  A  declaration  agtJnst 
a  cooipany  to  enforee  a  company's  liability,  naming  the  president  as  de- 
fendant on  its  behalf,  is  amendable  by  striking  out  the  president's  name, 
and  tfans  leaving  tbe  case  to  stand  against  the  company  by  name  as  a 
corporation,  senrioe  on  tbe  president  having  been  proper  under  any  of 
the  statates.     Manuf.  Co.y.  Vrooman,  Mich.  iii.  518 ;  37  Mich.  183. 

65.  Omntet^Otaim  —  Juriidiction.  A  oounter-daim,  the  amount  of 
which  exceeds  tbe  jvrisdiction  of  a  justice,  cannot  be  entertained  by  him ; 
and  no  amendment  will  be  allowed  in  the  superior  court,  after  appeal, 
which  operates  to  increase  the  sum  demanded  beyond  the  justice's  juris- 
diotion.    Mm»^  v.  Oomh,  N.  C.  xv.  847 ;  86  N.  C.  364. 

66.  Action  on  JoirU  Debt  —  Striking  out  Bankrupt  DtfendouU.  A 
plaintiff  in  an  action  on  a  joint  debt  may  sugpjest  the  bankruptcy  of  one 
debtor  and  strike  his  name  from  the  suit  without  costs,  and  prosecute  his 
action  agaiast  the  other  defendant.  Wett  v.  FurUth,  Maine,  v.  235 ;  66 
Maine,  177. 

67.  Dower  —  Dtkt.  Where  the  original  action  was  in  dower,  and  a 
declaration  in  dower  was  filed,  an  amended  decUration  in  debt  is  not 
admisuble.     TatAcun  v.  Somey,  Penn.  iL  482 ;  82  Perm.  St.  ISO. 

68.  dtcmging  Legal  to  SquitabU  Oaute  of  Action.  A  complaint  set- 
ting np  a  purely  legal  oause  of  action  cannot  be  amended,  either  of 
course  or  by  leave,  so  as  to  set  op  a  caoaa  of  action  in  equity.  Cetr- 
michad  v.  Argard,  Wis.  xiL  689 ;  52  Wis.  607. 

69.  Notice  for  Tried.  A  party  may  notioe  the  cause  for  trial  pending 
the  time  granted  to  amend,  but  ho  takes  the  risk  of  the  amendment. 
Ottrander  v.  Coitkey,  N.  T.  z.  783 ;  20  Hun,  471. 

70.  Pleadings  —  Discretion.  A  motion  to  amend  a  pleading  is  ad- 
dressed to  the  sonnd  discretion  of  the  court.  Dger  t.  McPhee,  Col.  xiv. 
774. 

71.  Ibid.  —  Making  Pleading  more  Definite.  Where  a  pleading  is  in- 
definite as  to  the  preeise  liability  of  defendant,  an  amendment  allowing 
an  additional  count  which  sets  out  his  liability  clearly  may  be  made. 
Me  Gee  v.  MeOann.  Maine,  viii.  719  ;  09  Maine,  79. 

72.  Ibid. — In  Libel — Denial  of  Damages.  An  answer  in  libel  may 
be  amended  to  deny  the  amount  of  damages  claimed,  unless  great  hard- 
ahip  is  thereby  imposed  on  plaintiff.  Goodyear  Dental  Co.  t.  White,  U. 
8.  C.  C.  viiL  423. 

73.  Und.  —  QuatUum  Meruit—  Variance.  Where  the  complaint  is 
on  a  quantum  meruit,  and  the  proof  shows  a  special  contract,  and  a 
balance  due  the  plaintiff  thereon,  the  variance  may  be  disregarded,  or  the 
complaint  may  be  amended,  after  judgment,  on  the  proofs.  Lemke  v. 
Daegling,  Wis.  xii.  256;  52  Wis.  488. 

74.  Date  of  Promissory  Note.  An  amendment  changing  the  date  of 
the  note  declared  upon  to  the  correct  date  is  allowable.  Dodge  v.  Has- 
keO,  Maine,  ix.  84 ;  69  Maine. 

75.  Betum —  OoUateral  Attack.  An  amended  return,  as  between 
parties  to  the  action,  or  their  privies,  cannot  be  questioned  by  them  col- 
latendly.    Jticiards  v.  Ladd,  U.  S.  C.  C.  viii.  5ia 

76.  JBnd.  —  Execution  —  Due  Advertisement.  The  officer  may  amend 
his  return  to  show  that  tbe  sale  of  real  property  on  execution  was  dnly 
ndvertited,  all  the  parties  being  in  court,  and  no  rights  of  thvd  parties 
having  vested.      Wilcox  v.  Emerson,  R.  I.  iv.  194;  11  R.  1. 501. 
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77.  Ibid.  —  Parties.    A  ooort  has  discretion  to  permit  an  officer  to 

amend  his  return,  vrith  or  withont  notice,  atid  at  any  time  after  the  date 
of  the  return,  go  as  to  bind  the  parties  to  the  action,  and  those  claiming 
under  them  as  privies.     Rickards  y.  Ladd,  U.  S.  C.  0.  riiL  518. 

78.  Ibid.  —  Hiird  Partial.  A  court  cannot  aothorice  a  return  to  be 
amended  so  as  to  affect  the  rights  of  third  persons  acquired  in  good  faith, 
prior  to  such  amendment.     Ibid. 

79.  Ibid.  —  Vested  Biffhts.  The  court  may  allow  an  officer  to  amend 
his  return  daring  his  term  of  office,  if  no  rights  become  vested.  Howard 
y.  Priestly,  Miss.  x.  777. 

80.  Substitution  of  Plaintiffs.  A  substitntion  as  plaintiffs  of  the  same 
parties  in  a  different  relation  will  not  be  granted.  TTumer  t.  FarreU,  R. 
I.L508;  11  R.I.  305. 

81.  Ibid.  —  Party  in  Interest.  The  conrt  cannot  permit  a  person  to 
be  substituted  as  plaintiff,  in  place  of  the  plaintiff  on  the  record,  on  the 
ground  that  the  person  substituted  was  the  real  party  in  interest  at  the 
commencement  of  the  action.     Dubbers  v.  Goux,  Cal.  iii.  567. 

82.  Ibid.  —  Name  of  Party  and  Name  of _  Payee  Variant.  A  demnrrer 
to  a  declaration  upon  a  note  or  bond,  in  which  the  name  of  the  plaintiff 
varies  from  that  of  the  payee  in  the  instrument,  will  be  sustained ;  bnt  an 
an)endment  will  be  allowed  on  proper  proof  by  the  plaintiff  that  he  is  the 
payee  named.     Colion  v.  Stanwood,  Maine,  iv.  208 ;  67  Maine,  25. 

83.  Summons  —  Time  to  Answer.  A  mistake  in  a  summons  as  to  the 
time  within  which  the  defendant  must  answer  may  be  corrected  by  an 
amendment.     Gribbon  v.  Freel,  N.  Y.  xvL  181. 

84.  Supplemental  nunc  pro  tunc  Pleading  to  Establish  Action — Accrual 
of  Action.  A  supplemental  pleading  will  not  be  allowed  to  establish  a 
cause  of  action,  where  the  action  set  out  in  the  original  pleading  has  not 
accrued.     Smith  v.  Smith,  Kan.  ix.  10. 

85.  Ibid. —  Instalments.  A  supplemental  complaint  can  be  filed  to 
bring  in  additional  instalments  which  had  become  due  under  the  contract 
sued  upon,  after  action  brought.     Finche  v.  Bourke,  N.  T.  ix.  819. 

86.  Surety  made  Principal —  Lease.  A  complaint  cannot  be  amended 
'JO  charge  the  surety  on  a  lease  as  principal  on  the  ground  that  the  lessee 
was  the  agent  of  the  surety.     Smith  v.  Stagg,  N.  Y.  xi.  100. 

87.  Trespass  —  q.  c.  f.  —  Description  —  Error.  Plaintiff,  having  by 
mistake  described  the  west  line  of  the  locvs  in  quo  thirty-two  feet  east  of 
the  line  he  intended,  will  be  permitted  to  add  a  new  count  describing  the 
fociM  as  originally  intended.  Gilman  v.  Cate,  N.  H.  L  217 ;  56  N.  H. 
160. 

88.  Ibid.  —  Adding  Oount  for  Asportation.  A  declaration  in  tres- 
pass for  breaking  and  entering  the  plaintiff's  close  and  carrying  away 
wood  and  timber  may  be  amended  by  adding  an  account  in  trespass  de 
bonis  for  taking  and  carrying  away  the  same  wood  and  timber.  Bum- 
ham  V.  Plant,  N.  H.  ii.  886 ;  57  N.  H.  41. 

89.  Void  Process.  Void  process  cannot  be  amended.  Middleton 
Paper  Oo.  v.  Rock  River  Paper  Co.  U.  S.  C.  C.  rvii.  427. 

90.  Waiver — Formal  Defects.  Formal  defects  in  a  declaration,  which 
might  be  cured  by  amendment,  are  waived,  if  not  objected  to  until  after 
a  hearing  on  the  merits  before  an  auditor.  R.  B.  Co.  v.  Pearson,  Mass. 
X.  81 ;  128  Mass.  445. 

IV.  In  Arrest.  91.  Discharge  of  Bail —  Laches —  Variance  —  Wceiver  by  Defendant. 
Where  the  declaration,  which  was  not  filed  until  long  after  the  statutory 
date,  sets  out  a  cause  of  action  materially  different  from  that  charged  in 
the  affidavit,  the  bail  will  be  discharged  for  laches  or  variance,  though 
the  defendant  has  waived  all  irregularities  by  joining  issue  and  going  to 
trial.     Fish  v.  Barbour,  Mich.  ix.  676  ;  48  Mich.  19. 

92.  On  Foreign  Judgment  —  Conversion.     An  order  of  arrest  wOl  be 
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issued  on  a  foreign  jtic^;ment  in  oonvenioa.    Baxter  r.  Drake,  TS.  T.  xiL 
184;  22  Hun,  565. 

93.  For  Costs  —  After  Sunset.  A  person  may  be  arrested  after  stin- 
set  on  an  execuUon  for  costs,  without  any  special  authority  from  a  magis- 
trate, as  c.  124,  §  6,  Gen.  Stat,  does  not  apply.  In  re  Stone,  Mass.  x. 
635;  129  Mass.  156. 

94.  ForeiffH  Judgment  —  Merger,  Under  the  CJode  of  Civil  Procedure, 
§  552,  a  foreign  judgment  in  a  cause  of  acdon  for  which  an  order  of 
arrest  would  be  granted  is  not  a  bar  to  the  right  to  arrest.  Baxter  t. 
Drake,  N.  Y.  xii.  217. 

95.  Fraudulent  Disposition  of  Goods  Bought —  Credit.  An  order  of 
arrest  fur  the  fraudulent  disposition  of  goods  bought  will  be  vacated  when 
it  appears  that  the  credit  for  the  goods  has  not  expired.  Bmndein  y. 
Fee,  N.  Y.  xL  58. 

96.  Frmidtdent  Disposition  of  Property  —  Preference  of  Bekttives. 
There  is  no  reason  that  a  debtor  should  not  protect  his  relatives  for  debts 
honestly  due  to  them,  and,  unless  the  testimony  establishes  the  existence 
of  an  intent  to  defraud  creditors,  an  order  of  arrest  for  fraudulent  dbposi- 
tion  of  property  should  not  in  such  case  be  upheld.  Adams  v.  Goe^eg, 
N.  Y.  xi.  579. 

97.  Fraudulent  Transfer  —  Bvidenee.  An  actual  intent  to  defraud 
creditors  by  a  transfer  of  property  must  be  shown  to  authorize  the  debt- 
or's imprisonment.     Hogt  v.  Godfreg,  N.  Y.  xiv.  873. 

98.  Judgment  —  Defendtmt  charged  in  Bkaeeution  —  Reversal  —  Re- 
vivaiof  Order.  Upon  a  judgment  being  rendered  in  an  action  in  which 
ao  order  of  arrest  was  granted,  and  the  defendant  therein  charged  in  exe* 
cution,  the  provisional  order  is  discharged  and  will  not  be  revived  upon  a 
revei'sal  of  the  judgment.     People  v.  Bowe,  N.  Y.  ix.  749. 

99.  Jurisdiction  —  Motion  to  Vacate  Order  of  ArreH.  The  question  of 
jurisdiction  can  be  raised  on  motion  to  vacate  an  order  of  arrest,  where 
the  motion  paper  shows  a  want  of  power.  Ttleg,  Co.  v.  Middleton,  N. 
Y.  ix,  579. 

100.  Limitation  hg  Date  —  Subsequent  Items  of  Account.  Where  an 
arrest  could  have  been  made  for  a  cause  of  action  accnring  prior  to  a  cer- 
tain date,  the  items  of  an  account  after  such  date  may  be  omitted  from 
the  action  and  an  arrest  will  be  legal.  But  if  the  items  of  a  subsequent 
date  be  included  the  arrest  will  be  illegal.  Coreg  v.  Miller,  R.  I.  viiL 
698;  12  R.  I.  837. 

101.  Partnership.  Where  one  partner  in  a  firm  obtains  credit  by  false 
representations,  the  other  partner  is  not  liable  to  arrest.  MeSedey  v. 
Hagnes,  N.  C.  iii.  518 ;  76  N.  C.  122. 

102.  Betroactive  Effect  of  New  Code.  Though  the  order  of  arrest  ha* 
been  obtained  before  the  passage  of  an  amendment,  the  defendant's  righta 
cannot  be  affected  by  that  incident ;  those  rights  depend  upon  the  legal 
status  when  the  band  of  the  law  was  laid  upon  him,  Beoht  r.  Zicvg,  ix. 
251 ;  20  Ilun,  53. 

103.  Second  Arrest  —  Vexatious  Order — Additional  Facts.  Whether 
or  not  a  defendant  should  be  arrested  a  second  time  in  the  same  action 
on  additional  facts  depends  upon  the  consideration  whether  the  second 
order  is  vexations.     Meneci  v.  Randwitx,  N.  Y.  ix.  484. 

104.  Bg  Sheriff  out  of  his  Countg.  A  sheriff  cannot  make  an  arrest  in 
another  county  except  on  fresh  pursuit  in  case  of  an  escape,  nor  can  he 
there  detain  an  arrested  prisoner,  except  under  a  writ  of  habeas  oorpoa. 
Ptige  V.  Staples,  R.  I.  xiL  378. 

105.  Trespass  q.cf.  —  In  Another  State.  An  order  of  arrest  will 
not  be  granted  for  cutting  down  'telegraph  poles  placed  in  the  ground  of 
a  foreign  state.     Teleg.  Co.  v.  Middleton,  N.  Y.  ix.  579. 

10&  Ibid.  —  Smhteqttent  Coneersion  there.  An  order  of  arrest  will  not 
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be  fraited  for  ettUinf  down  and  renaring  takgr^pti  psiw  In  a  foreiga 
state,  for  the  cnttiog  and  removing  was  one  act,  and  that  act  was  iooJ. 
JUd. 

107.  Vaoati'ng  Order  —  Jffidaoitt.  But  when  an  order  of  arreat  h 
ooade  upon  aflBdavit  taken  before  a  nenrresideut  notary  public,  and  a 
counter-afllidaYit  is  filed  by  the  defendant,  and  a  oupplemeutal  one  by  the 
plaintiff,  which  was  doly  Teriiied,  it  is  not  pr<^r  to  Tmoate  the  order. 
Benedict  v.  Btdi,  N.  C.  iv.  49 ;  76  N.  C.  118. 

108.  Aid.  —  Affidavit  VnekilfuUy  Dramu  Where  the  motkm  to  va- 
cate an  order  of  arrest  is  made  upon  the  papers  upon  wfaieh  the  order 
was  granted,  the  only  question  is  of  tbeir  snffioieix^  ;  that  the  affidavit, 
which  shows  suifident  facts,  is  draws  in  an  unlawyer>like  and  inot^eroat 
manner  is  not  a  fatal  objeedoa,  if  it  contain  sufficient  to  show  a  sabatan- 
tial  cause  of  action  upon  which  the  plaintiff  was  entitled  to  the  order. 
MoUmghney  v.  Kavanagh,  N.  Y.  xL  68 ;  3  Gv.  ProA  Rep.  253. 

109.  Ibid. —  Out  of  Ge*mty.  A  motion  to  vacate  an  order  of  arreat 
most  be  made  in  the  county  in  which  it  was  issued.  Sutton  y.  Sabey,  N. 
Y.  xL  58 ;  22  Hun,  557. 

110.  Witneu  —  Attending  Comrt  —  ffabeae  Corput.  A  person  attead- 
ing  court  in  a  proceeding  to  which  he  is  a  party  is  exempt  from  airest 
upon  ao  execution  against  his  person  on  his  way  home ;  if  arrested  be 
will  be  discharged  on  motion  in  the  court  he  was  attending,  or  in  that  oat 
which  process  issued.  A  writ  of  habeas  eorpus  is  not  the  proper  remedy. 
Bt  re  Hamberl,  N.  Y.  ix.  750  ;  21  Hun. 

111.  Rid. —  Vbltmtttnf  Witneie.  A  citisen  of  another  state  who 
comes  into  New  Jersey  voluntarily,  and  withoat  subpceaar  for  the  pur>- 
pose  of  giving  evidence  in  an  action  pending  in  court,  canaot  be  taken  <» 
eei.  SCI.  while  he  remains  as  a  witness.  Jomee  v.  Kiuuui,  N.  J.  ix.  280 }  4 
Stew.  211. 

112.  JUd.  —  Dieeharge  by  Cevrt.  The  arrest  of  sneli  witneaa  at  any 
time,  while  the  court  may  reqitire  his  attendance  beforo  it  as  a  witness,  is 
an  invasion  of  its  prerogative,  and  the  person  arrested  will  be  discharged. 
Md. 

V.  Commis-  113.  Antwere  to  htterrogatones.     It  ia  the  special  offoe  of  aa  exoep- 

"^"*  tion,  and  not  of  a  demurrer,  to  raiae  die  question  whether  mtwrogatoriea 

propounded  shall  be  answered.    R.  IL  Co.  r.  McOeuUt,  U.  &  C.  C.  ix. 

707  ;  17  Blatch.  371. 

114.  Authentication,  Authentication  of  commission  which  does  aot 
name  the  officer  to  take  testimony.  See  Baier  v.  Bieiart,  Ind.  iL  651 ; 
52  Ind.  594. 

1 15.  To  Court  —  Cottrt  Substituted  by  Law.  A  commission  addressed 
to  the  highest  court  of  a  territory  may  be  filled  out  and  returned  hy  a 
court  which  was  substituted  for  that  to  which  it  was  addressed.  Wileem 
T.  Wilson,  Ct.  of  Appeal,  xvii.  480. 

116.  Commiuion  not  sbown  to  have  issued.  Unless  the  record  shows 
that  a  commission  was  issued  a  deposition  cannot  be  received  in  evidence. 
Baber  v.  Siehart,  Ind.  il  651 ;  52  Ind  594. 

117.  No  Cross-Examination  Possible.  Where  the  opposing  party,  by 
reason  of  the  taking  of  d^XMitions  in  different  places  at  the  same  time, 
has  had  no  opportunity  to  cross-examine,  the  deposition  mast  be  excluded 
on  objection  made.     CMe  v.  Hall,  Mass.  xii.  49 ;  130  Mass.  86. 

118.  Defeat  in  Deposition — Notice.  Where  an  objection  to  a  depoai- 
tioo,  by  reason  of  a  defect  therein,  is  to  be  taken,  the  deposiUon  having 
been  returned  for  some  time,  diligence  must  be  used,  so  that  the  other 
party  may  be  enabled  to  use  reasonable  efforts  to  remedy  the  defect 
and  avert  serious  consequences.  Edwdrdts  v.  Huer,  Mich.  xii.  17 ;  46 
Mich.  46. 

119.  Deposition  sent  in  Gummed  EwMiope.    A  deposition  will  not  be 
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VI.  CoMi  and 

Fen. 


set  aside  merely  for  being  trannaitted  in  a  gnrnmed  envelope,  if  it  has 
not  been  tampered  witli.      Van  Tickle  t.  Gihion,  Mioh.  viiL  111. 

120i  CompeTuation  lo  Attorney  for  Securing  Fund  in  Hand$  of  Re- 
eeiver.  An  application  for  attorney's  fees  out  of  the  fund  should  be 
made  in  the  action  in  which  the  reo^er  was  appointed.  Oldt  ▼.  Tuektr, 
Ohio,  X.  156 ;  85  Ohio  St.  581. 

121.  Oountel  Fees  —  Fund.  It  is  the  settled  nde  in  this  oonrt  never 
to  allow  connsel  on  either  side  to  be  paid  out  of  the  fund  in  dispute. 
J/tuienetein  y.  Lynham,  S-  C.  U.  &  ix.  265. 

122.  Seeurity  for  Goett  —  No»-B»*ident  Plaintiff.  A  non*  resident 
phuntiS  may  be  required  to  file  seoority  for  eosts  at  any  stMO  of  the  liti- 
gation, unless  there  is  laches.  Hugunin  t.  Hiatcher,  U.  S.  0.  C.  xvL 
774, 

123.  Bid.  —  Non-Rtsident  Joined  vdth  Retidenl.  A  complainant  who 
is  a  non-resident  will  not  be  required  to  give  security  for  costs,  if  he  be 
joined  with  a  resident  complainant  Jonet  v.  Kt»mu9,  N.  J.  x\.  677 ;  4 
Stew.  609. 

124.  Und.  —  Waiter.  If  a  defendant,  after  he  has  notice  that  the  com- 
plainant is  a  non-resident,  take  any  stepe  in  the  cause,  he  thereby  waives 
his  right  to  security  for  costs.  S/itittletPorth  v.  Dunhp,  N.  J.  ziii.  114; 
7  Stew.  448. 

125.  Ibid.  —  Non-Retident  Defindant  Plaintiff — Interpleader.  In 
an  interpleader  issue,  security  for  costs  may  be  required  from  a  non-resi- 
dent defendant,  if  be  is  in  fact  the  plaintiff.  Manuf.  Co.  v.  Oerkard, 
U.  a  a  C.  viH.  186. 

126.  Supplementary  Answer — Discharge  in  Baakruptey.  A  supple- 
mentary answer  in  trespass  and  conversion  to  set  up  a  discharge  in  bank- 
mptoy  will  be  allowed,  on  payment  of  accrued  costs,  and  waiver  of  future 
costs.     WtUe  7.  Httviiand,  N.  Y.  ix.  260. 

127.  Demurrer  under  Cede  —  First  Error.  A,  party  whose  pleading 
is  demurred  to  may  now,  as  formerly,  go  back  and  attack  the  pl^ding  of 
his  adversary,  and  judgment  will  be  given  against  the  party  committing 
the  first  error  of  substance.     Bank  v.  Nathan,  Minn.  xii.  248. 

128.  Judgment  on  Demurrer  —  Pleading  FHrst  Defective  —  Substanos. 
The  mle  Uiat  judgment  on  demurrer  will  be  given  against  the  party 
whose  pleading  is  first  defective  applies  only  when  such  defect  is  in  a 
matter  of  substance.  Bank  v.  Hendrickson,  N.  J.  vi.  212;  11  Vroom, 
52. 

129.  Plea  Filed  Pending  Demurrer.  A  plea  filed  after  a  demur n^r 
whidt  was  pending  will  be  stricken  from  the  files.  Edbrook  v.  Cooper, 
111.  ii.  316;  79  111.582. 

180.  Second  Denmrrer.  Where  a  demurrer  has  been  overruled  and 
time  given  to  plead,  a  party  cannot  again  demur  assigning  new  cause  of 
demurrer.     PoBoek  v.  Chapman,  Penn.  x.  160. 

181.  After  Anstoer  Filed.    An  election  may,  after  answer,  be  enforced  VIII.  Election 
by  order,  upon  motion.    R.  i?;  Oo.  v.  R.  R,  Co.  N.  J.  x.  586 ;  5  Stew. 

67. 

132.  Domtttie  and  Foreign  Courts.  A  party  may  be  compelled  to 
elect  between  a  suit  here  and  one  in  a  foreign  oonrt.     Ibid. 

188.  Parties — Suit  in  Federal  Court.  Where  the  object  of  both 
suits  and  the  relief  sought  are  in  the  main  identical  an  election  will  be 
required,  alihougli  there  are  parties,  both  plaintiff  and  defendant,  in  the 
suit  in  the  state  eourt  who  are  not  parties  to  the  suit  in  the  federal  court. 
Ibid. 

184.  State  and  Fedend  Courts.  A  complainant  may  be  put  to  an  elec- 
tion between  two  suits  pending,  one  in  the  state  court  and  the  other  in 
the  federal  circuit  court  for  the  district  in  which  the  state  court  is  sitting. 
Bnd. 


VII.  On  De- 
murrer. 
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IX.  Inspection       185.  AUeged  Forgtd  ContrcuU.    A  defendant  may  liavo  an  order  to 
ofDocumenU.     require  plaintiff  to  depoBit  with  the  court  contracts  upon  which  he  is 

sued,  when  be  pleads  that  they  are  forgeries.  Hepburn  v.  Arcker,  K.  Y. 
ix.  623 ;  20  Hun,  585. 

186.  Having  Ckutody  only.  Persoos  having  the  poesession  or  custody 
of  documents  may,  on  an  application  to  compel  them  to  permit  an  in- 
spection thereof,  object  that  though  the  documents  are  in  their  possession 
or  custody  that  they  belong  to  other  persons  who  decline  to  allow  an  in- 
spection. Having  admitted  that  documents  are  in  their  possession  or 
power,  without  setting  up  that  they  are  in  their  custody  only,  parties 
cannot  raise  this  objection  on  the  hearing.  Plant  t.  Kmdride,  C.  P.  i. 
117  ;  10  C.  P.  692. 

137.  Partnership  —  Agreement  betieeen  Partiet.  Where  parties  deny 
their  partnership  ralation  they  can  be  required  to  deposit  with  the  county 
clerk  a  certain  written  contract  which  will  show  their  relations  in  the 
matter  in  controversy,  for  the  plaintiff's  inspection,  and  that  he  may 
make  a  copy.     Stilwell  v.  Prieet,  N.  Y.  xii.  311. 

138.  Telegraphic  Mestage.  In  an  action  to  recover  damages  for  alleged 
mistakes  of  the  defendant  in  transmitting  a  telegraphic  message  over  its 
lines,  an  order  may  be  made  requiring  the  defendant  to  deposit  the  origi- 
urI  message  with  the  clerk  for  the  inspection  of  the  plaintiff.  Phelps  v. 
Teleg.  Co.  Wis.  viii.  221 ;  46  Wis.  266. 

X.  Inter-  139.  Bailee  —  Cro$a-BilL     Where  a  bailee  of  a  fund,  who  is  entitled 
pleader.             (q  i)n^  remedy  of  interpleader,  is  joined  as  a  party  in  a  suit  between  the 

claimants  of  the  fund,  he  may  have  the  benefit  of  interpleader  by  filing  a 
cross-bill  in  the  nature  of  an  original  bill  of  interpleader.  Foss  v.  Bcmk, 
U.  S.  C.  C.  X.  717. 

140.  Cross  Petition.  Where  two  parties  claim  the  same  property  from 
a  third  the  latter  must  find  his  relief  by  means  of  an  interpleader.  A  cross 
petition  is  not  the  proper  practice.  HiUier  v.  Stevart,  Ohio,  iii.  161 ;  26 
Ohio  St.  6.32. 

141.  Levy — Married  Womaris  Property.  When  the  personal  prop- 
erty of  a  married  woman,  constituting  her  separate  estate,  is  seized  by  the 
sheriff,  to  satisfy  a  judgment  against  her  husband,  a  court  of  law  will, 
upon  an  interpleader  summons,  take  notice  of  the  equitable  claim  of  the 
trustee  of  such  married  woman,  and  direct  the  sheriff  to  withdraw.  2>t0i- 
ean  v.  Cashin,  C.  P.  L  36 ;  L.  E.  10  C.  P.  564. 

142.  Eights  not  Assailed.  A  party  will  not  be  allowed  to  intervene  in 
a  case  where  it  is  not  shown  that  be  has  rights  involved  in  the  litigation 
to  be  protected.  Mayherg  v.  Steagall,  Tex.  yiii.  220.  Hanna  v.  Dret^ 
nan,  Tex.  xii.  223.     Bennett  t.  Jolly,  Hinn.  vL  870. 

143.  Ruling  Sheriff  to  Return  Fi.  Fa.  When  a  sheriff  has  levied  exe- 
cution, the  party  for  whom  be  is  acting  cannot  as  of  right  rule  him  to 
make  a  return  to  the  writ  olfi.fa.  pending  an  interpleader  issue.  AngtU 
Y.  Badddey,  Ct.  of  Appeal,  t.  286 ;  Q.  B.  Diy.  26  W.  R.  No.  9. 

144.  Substitution  —  Defendants.  Substitution  for  defendants  after  suit 
brought  against  defendants  by  person  to  be  substituted.  See  Harris  v. 
Hess,  U.  S.  C.  C.  xiiu  199 ;  20  Blatch.  268. 

145.  Time  to  File.  The  time  to  file  a  bill  of  interpleader  is  before 
judgment  for  the  fund  has  been  rendered  in  favor  of  one  of  the  claim- 
ants, against  the  stakeholder.  Brown  v.  Wilson,  6a.  ii.  294  ;  66  Ga. 
534. 

146.  Trustees  —  Bailees.  A  trustee  or  bailee  who  is  sued,  or  is  in 
danger  of  being  sued,  by  several  claimants  for  ihe  same  property  may 
compel  them  to  interplead  and  settle  their  dispute  in  one  suit.  Foss  v. 
Bank,  D.  S.  C.  C.  x.  717. 

XI.  Judg-  147.  Affirmance  of  Judgment.     When  a  judgment  for  a  plaintiff  in  a 
menu.              personal  action  has  been  erroneously  set  aside,  and  a  subsequent  final 
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jodgment  against  him  is  brought  np  by  writ  of  error,  pending  which  he 
dies,  the  supreme  court  of  the  United  States  will  aflSrm  the  judgment  in 
his  favor  nunc  pro  tunc.  CtmgMan  t.  £H$t.  of  Columbia,  S.  C.  U.  S.  xt. 
225 ;  106  U.  S.  7. 

148.  Slriiinff  out  Antwer.  An  order  striking  out  an  answer  and  giv- 
ing judgment  is  not  a  matter  of  practice  ;  it  is  appealable.  Fuller  v. 
Claflxn,  S.  C.  U.  S.  ii.  680 ;  93  U.  S.  14. 

149.  By  ConfetsUm  —  Official  Bond  —  Judgment.  When  judgment 
on  a  bond,  in  this  case  an  official  one,  lias  been  entered  by  virtue  of  a 
warrant  of  attorney,  no  scire  faciat  is  necessary  to  ascertain  the  damages. 
Ooehlin  v.  Comtnonwealth,  Fenn.  xiv.  413,  507. 

150.  Ibid,  —  Statement.  Where  a  confession  of  judgment  is  required 
by  law  to  "  state  concisely  the  facts  out  of  which  it  arose,"  a  statement  is 
sufficient  which  fixes  definitely  the  amount  of  the  debt  and  shows  clearly 
the  origin  and  consideration  of  the  indebtedness,  and  gives  all  information 
which  would  enable  one  interested  to  make  an  investigation  into  the  cor- 
rectness of  the  amount  of  ind^tedness  stated.  Weinges  v.  Cadi,  S.  C.  xiL 
607 ;  15  8.  C.  44. 

151.  Ibid. — Jttdgment  by  Consent  —  Stipulation.  If  a  stipulation  of 
facts  for  the  purpose  of  a  judgment  does  not  unequivocally  show  a  liabil* 
ity  the  case  must  fall.  GiUett  v.  Board  of  Trade,  Mich.  xii.  1 43 ;  46 
Mich.  809. 

152.  Ibid.  —  Terms  on  Opening  to  Allow  Plea  of  Usury.  On  setting 
aside  judgment  by  confession  to  allow  a  defence  of  usury,  the  conrt  can- 
not compel  payment  of  the  amount  due,  with  interest ;  that  the  judgment 
shall  stand  as  secnrity  u  the  equitable  condition.  Page  v.  Wallace,  111. 
vi.  428. 

153.  Correcting  Erroneous  Judgment  at  Subsequent  Term.  Where  a 
proper  judgment  has  been  directed  by  the  court,  an  erroneous  entry  va«j 
be  corrected  at  a  subsequent  term.  ?%«  Freddie  L.  Porter,  U.  S.  C.  G. 
xii.  449.     See  Murphy  v.  Swadner,  Ohio,  viii.  118 ;  33  Ohio  St.  85. 

154.  Correcting  Verdict  —  Fssential  IXfferenee.  Where  a  jury  has 
once  returned  a  verdict  fixing  the  amount  of  damages  a  party  is  entitled 
to  recover,  they  should  not  be  permitted,  under  the  pretence  of  correcting 
a  mistake,  to  ^terwards  return  a  verdict  essentially  different  from  that 
first  rendered.     Meoeh  v.  R.  B.  Co.  Wis.  viii.  605. 

155.  On  Counter- Claim —  Court  Deducting  Amount  Due  Plaintiff. 
The  court  can  deduct  from  a  judgment  on  a  counter-claim  an  amount 
admitted  to  be  due  plaintiff,  where  the  jury  have  not  made  the  deduction. 
Brainard  v.  Lane,  Ohio,  ii.  704;  26  Ohio  St  632. 

•  156.  By  Default  —  Damages  —  Appointment  of  Assessors.  When,  in 
an  inquest  for  damages,  the  defendant  fails  to  appear,  it  is  not  necessary 
to  enter  a  default  before  appointing  commissioners  to  assess  damages. 
A  R.  Co.  V.  Trout,  Ark.  vL  102  ;  32  Ark.  17. 

157.  Ibid. —  Ejectment  —  Plaintiffs  Title.  A  judgment  by  default 
against  a  defendant  in  ejectment  cannot  be  entered  where  the  plaintiff's 
abstract  of  title  does  not  make  out  a  primd  facie  case.  Lehman  v.  Bouh 
ley,  Penn.  xL  351. 

158.  Ibid.  —  Interest —  Motion  to  Strike  Out  Interest  allowed  can- 
not be  stricken  out  on  motion  ;  the  defiuilt  must  be  opened  and  the  case 
tried.     Bullard  v.  Slierwood,  N.  Y.  xi.  818  ;  85  N.  Y.  286. 

159.  Ibid,  —  Opening  Default  —  To  Plead  Discharge  in  Bankruptcy  — 
Laehes.  A  motion  to  open  a  default  to  plead  a  discbarge  in  bankruptcy 
made  over  a  year  after  the  discharge,  and  after  an  order  in  supplementary 
proceedings  had  been  served,  will  be  denied  because  of  laches.  Henderson 
V.  Saoage,  N.  Y.  x.  348;  14  J.  &  Sp.  221. 

1 60.  Ihid.  —  Validity  of  Defence.  Where  the  grounds  for  vacating 
judgment  by  default  appear  to  be  insufficient  the  defence  will  not  be 
examined.    Ins.  Co.  t.  Bodecker,  Iowa,  vL  748 ;  47  Iowa,  162. 
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161.  Detmtmr.  On  a  demairer  sastadiied,  jadgmeot  must  b«  eotered 
on  the  demurrer,  not  on  the  satoe  point  reserrol  upon  the  trial.  Beymer 
y.  Bontall,  Penn.  L  75 ;.  79  Pena.  St.  29a 

162.  Distresi —  Replevin —  Prior  Verdict.  Where  in  two  actions  of 
raplevin,  for  dbtresses  for  different  instalments  of  the  aame  rent,  the  same 
defence  exists  against  the  payment  in  each  case,  and  a  verdict  has  been 
giren  for  the  tenant  in  the  case  first  tried,  it  is  too  late  to  set  it  np  in  ar- 
MBt  of  judjrment  after  a  verdict  adverse  to  the  tenant  iu  the  case  last 
tried.     Gather  v.  Bray,  Penn.  v.  187. 

168.  hncing  EaseeuHon — Deeeaned  Plaintiff' — New  Party.  The 
only  method  here  by  which  a  new  party,  entitled  to  stand  iu  the  place  of 
a  deceased  plaintiff,  can  become  a  party  to  a  judgment  and  issue  ex- 
ecution thereon  k  by  tcire  facias.  Broten  y.  CatiM  Co.V.  B.  CC  x. 
649. 

164.  Ibid.  —  After  Death  of  Judgment  Dthter,  Before  granting  leave 
to  issue  execution  after  the  death  of  a  jadgment  debtor,  it  ^bould  be  made 
to  appear  to  the  court  that  the  deceased  died  seised  of  property  charge- 
able with  the  payment  of  the  debt,  which  has  come  into  the  hands  of  his 
heirs  or  administrators,  and  that  demand  of  payment  has  been  made  open 
them.     Eaton  v.  Toungt,  Wis.  iii.  711  ;  41  Wis.  607. 

1 65.  New  Execution  —  Wrongful  Lery.  Where  the  levy  was  made 
and  the  judgment  satisfied  out  of  the  property  of  n  third  person,  who 
recovered  it  in  replevin,  the  levv  will  be  vacated,  and  a  new  exeeotion 
awarded.     Zeigler  y.  McOormidc,  !Neb.  xiv.  608;  18  Neb.  25. 

166.  Error  on  Feigned  htue.  A  writ  of  error  to  proeeedin|^  on  a 
feigned  issue  bring?  up  only  exceptions  taken  on  the  trial  of  the  issue. 
Alleged  irregularities  in  the  proceedings  out  of  whicli  the  issue  arises 
can  only  be  reviewed  after  a  final  decree  in  those  proceedings.  McFar- 
land  V.  Olari,  Penn.  iv.  421 ;  4  W.  N.  C.  260. 

167.  Indefinite  Findingt.  Where  the  finding  of  facts  is  not  specific 
enough  to  show  whether  or  not  the  judgment  is  correct,  the  case  most  be 
treated  as  one  of  mistrial.  Grain  v.  StiU$,  Mich.  xiiL  18 ;  47  Mich. 
129. 

1 68.  On  Foreign  Judgment  —  Bettrtai  —  Vacating  Judgment.  Where 
a  foreign  judgment  was  sued  upon,  and  the  cause  removed  into  the  fed- 
eral court  in  which  judgment  was  obtained,  a  moticm  to  vacate  it  will  be 
granted  on  the  reversal  of  the  original  judgment.  JRdeUng  v.  Allen,  U. 
S.  C.  C.  rv.  387. 

169.  Internet  Added  to  Verdict —  Taxing  Gottt.  When  interest  has 
not  been  allowed  in  the  verdict,  and  is  added  in  the  taxation  of  costs, 
the  remedy  is  by  motion  at  special  term  to  retax,  or  to  correct  the  judg- 
ment.   Leonard  v.  Navig.  Go.  N.  Y.  xL  606  ;  84  N.  Y.  48. 

170.  Judgment  Boll — Affirmance  on  Oonditiont  by  General  Term. 
The  respondent  can  be  required  to  prepare  and  file  a  judgment  roll  whidi 
will  show  an  affirmance  on  conditions  by  the  general  term.  Knapp, 
Bec'r,  v.  Boehe,  N.  Y.  ix.  758  ;  14  J.  A  Sp.  26(»» 

171.  Irrelepant  Answer  of  Jury.  Judgment  will  be  entered  without 
reference  to  an  irrelevant  answer  of  the  jury  to  a  question  put  to  them. 
Riehcu-deon  v.  R.  R.  Co.  C.  P.  Div.  ii.  408 ;  1  C.  P.  Div.  342. 

172.  ikoney  Obtained  on  Erroneous  Judgment.  Where  a  litigant  ob- 
tains money  under  an  erroneous  judgment,  which  is  afterwards  reveraec^ 
the  party  entitled  to  the  money  may  proceed  for  restitution  either  by 
rale  or  by  supplemental  pleading.  Chx^s  Ex'r  v.  Patton't  Adm'r,  Ey. 
xiH.  46. 

173.  Motion  in  Arrest — Non-Joinder  —  Pleadings.  For  non-joinder 
a  defendant  may  move  iu  arrest  of  judgment,  if  all  the  necessary  facts  to 
a  plea  in  abatement  i^pear  in  the  pleadings.  BaUsn  v.  Outiis,  Goan. 
xiii.  777. 
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174  IMd.—  Pttkim  Defeelive  —  Oourt  Dineting  Vtrdiel.  If  the 
petition  does  not  state  facts  entitling  the  phtintifF  to  relief,  the  defendant 
is  not  obliged  to  demur ;  he  may  take  advantage  of  the  defect  by  motion 
in  arrest  of  jadgment,  or  the  court  may  direct  a  verdict  for  defendant. 
Smith  V.  S.  R.  €h.  Iowa,  xiv.  899  ;  59  Iowa,  78. 

175.  Motion  for  Jiidgmtnt  on  Phadingt  —  Defeelive  (hmplmni.  A 
motion  for  judgment  on  tlie  pleadings  should  not  be  granted  for  insufiB- 
ciency  of  the  complaint,  unless  it  l>e  so  deficient  in  facts  that  a  general 
demurrer  would  be  maintained.  Forepaugh  t.  Prycr,  Minn.  zv.  113  ;  30 
Minn.  35. 

176.  Order  nunc  pro  tune — Dtjieimteg.  An  order  nunc  pro  tune 
made  after  suit  brought  to  recover  a  deficiency  in  foreclosure  will  vali- 
date it.     McKtman  v.  Frasur,  N.  Y.  xii.  276. 

177.  JWrf.  — JMay  of  Cowrt —  Death  of  Party.  A  judgment  or  de- 
cree may  be  entered  nunc  pro  tunc  where  the  delay  in  acting  upon  the 
cause  arises  from  the  act  of  the  court ;  and  the  intervening  death  of  a 
party  will  not  prevent  the  mahing  of  such  an  entry.  Franklin  v.  Merida, 
Cal.  i.  535 ;  50  Cal.  289.  Mte/iea  v.  Overman,  S.  C.  U.  S.  xi.  593  ;  108 
U.  S.  62. 

178.  Reviewing  Judgment  —  Exception$.  Where  no  exception  is  taken 
to  the  judgment,  the  court  cannot  review  the  judgment  for  the  purpose 
of  determining  the  sufiieiency  of  the  evidence  to  sustain  it ;  but  the  rule 
does  not  preclude  the  court  from  passing  upon  assignments  of  error  based 
Dpon  exceptions  duly  reserved  at  the  trial.  Lav  r.  Brinktr,  Colo.  xvL 
330. 

179.  Scire  Facias — Amount.  The  judgment  on  «ctre/a«t<u  to  revive 
a  judgment  is  simply  a  judgment  ihat  the  plaintiff  have  execntioo  against 
the  dcTendant  for  the  amount  of  his  original  judgment  aiid  costs,  and  the 
additional  costs  then  adjudged.  Broren  v.  Canal  Go.  U.  S.  C.  C.  x. 
649. 

180.  Setting  aside  Judgment.  For  error  of  fact  the  court  may  set 
aside  a  judgment  within  two  years,  upon  motion ;  otherwise  relief  most 
be  found  in  equity.     Jex  v.  Jacob,  M.  Y.  x.  152;  9  Daly,  298. 

181.  Undertaking  on  Appeal  —  Remittitur  filed — Judgment  againtt 
Sureties.  On  motion,  judgment  may  be  entered  against  sureties  upon  an 
undertaking  on  appeal  to  the  supreme  court,  after  remittitur  filed.  Mere- 
dith V.  Mining  Co.  Cal.  xiv.  142 ;  60  Cal.  617. 

182.  Unverified  Answer.  It  is  too  late  at  the  trial  to  move  for  ju^ 
ment  becanse  the  answer  is  not  verified.  Katz  v.  KaJm,  N-  Y.  ix.  632 ; 
9  Daly,  166. 

183.  Verdict  and  Judgment  set  aside  Erroneously  —  Reversed.  When 
a  verdict  and  judgment  for  a  plaintiff  have  been  wrongly  set  aside,  and 
the  error  appears  of  record,  the  plaintiff  may,  without  any  bill  of  excep- 
tions, avail  himself  of  it  upon  a  writ  of  error  to  reverse  a  final  judgment 
afterwards  rendered  against  him.  Coughlan  v.  J)ist.  of  Columbia,  S.  C. 
U.  S.  XV.  225  ;  106  U.  S.  7. 

184.  Vacating  Judgment  —  Term.  Regular  jodraients  mast  be  set 
aside  daring  the  sitting  of  the  court  Simmons  v.  Voted,  N.  0.  iv.  422. 
Pope  V.  Hooper,  Neb.  v.  72 ;  6  Neb.  118.  Boydy.  MelUnger,  U.  S.  C. 
C.  ix.  806.  Goucker  v.  Patterson,  III.  ix.  815  ;  94  111.  525.  WiUiams, 
Atbn'r,  v.  Williams,  Wis.  xiv.  512. 

185.  Amendment  «f  Pleading — Supplemental  Pleading,     After  the  XII.  Lachss. 
expiration  of  a  number  of  years  (ten)  a  pleading  cannot  be  amended  or 
supplemented.    Johnson  v.  R.  R.  Co.  V.  S.  C.  0.  xvii.  290. 

186.  Bar — Equity.  The  delay  of  a  party  in  taking  proceedings  to 
enforce  a  contract  for  a.  period  which  would  bar  an  action  at  law  for  the 
property  is,  except  under  special  circumstances,  such  laches  as  disentitle 
him  to  the  aid  of  a  court  of  equity.  Preston  v.  Stuartt  S.  C.  U.  S.  v< 
100;  96  U.S.  200. 
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187.  Corrteting  Reeordt  of  Court.  No  lapse  of  time  will  prevent  the 
court  from  correcting  its  records.  Walton  v.  Peat  ton,  N.  C.  ziii.  60S ; 
81  Petin.  St  34.  State  t.  Howard,  La.  xiv.  867.  Granger  v.  Craig,  N. 
Y.  xii.  633  ;  86  N.  Y.  619. 

188.  Filing  Declaration — Pretumption  of  Abandonment.  Where  it 
was  in  the  power  of  the  defendant  to  speed  the  cause  by  a  proper  rule, 
laches  cannot  be  set  up  to  bar  the  filing  of  a  declaration.  Malone  t. 
Haman,  Penn.  vL  473. 

189.  Rehearing  —  Patent  Caute.  A  rehearing  in  a  patent  cause,  in 
which  there  was  a  compromise,  will  not  be  allowed  after  a  delay  of  fire 
years.     Colgate  v.  Teleg.  Co.  U.  S.  C.  C.  xvii.  617. 

190.  RekUionsliip.  Belationship  may  be  an  excuse  for  laches  in  the 
enforcement  of  rights.     Wright  v.  Wright,  Adm'r,  Mich.  viL  210. 

191.  Rightt  Arising  out  of  Fraud.  That  the  debt  the  complainant 
agreed  to  pay  was  a  gambling  debt  is  not  a  sufficient  excuse  for  ex- 
traordinary delay  in  instituting  legal  proceedings  to  enforce  his  alleged 
rights.     Maker  t.  FarvieO,  111.  xL  192 ;  97  111.  56. 

XIII.  Nonsuit        192.   When  Proper.     Where  neither  the  petition   nor  the  evidence 

shows  the  plaintiff  entitled  to  relief  a  nonsuit  is  proper.  Manzg  v. 
Hardy,  Neb.  xiv.  561 ;  18  Neb.  36. 

193.  Demurrer.  When  a  complaint  does  not  show  facts  sufficient  to 
constitute  a  cause  of  action  the  objection  need  not  be  by  demurrer,  bat 
may  be  taken  at  the  trial,  and  if  valid  the  complaint  shoiUd  be  dismissed. 
Tooker  v.  Amoux,  N.  Y.  viii.  116 ;  76  N.  Y.  897. 

194.  Evidence.  Where  the  evidence  given  does  not  tend  to  support 
the  issues  made  by  the  pleadings  a  nonsuit  is  proper.  Wuri*  y.  Mullen, 
Colo.  xvi.  294. 

195.  Finding  for  Defendant  who  Pleaded.  A  plaintiff  cannot  suffer 
a  nonsuit  after  the  jury  have  found  for  the  only  defendant  who  took  issue 
with  him.     Meador  v.  Bank,  Ga.  ii.  329 ;  56  Ga.  605. 

1 96.  Grounds  —  DeniaL  A  party  moving  a  nonsuit  should  state  in 
his  motion  precisely  the  grounds  on  which  he  relies,  so  that  the  attention 
of  the  court  and  the  opposite  connsel  may  be  particularly  directed  to  the 
supposed  defects  in  the  plaintiff's  case.  Coffee  v.  Greenfield,  Cat.  xiiL 
393. 

197.  Plaintiff's  Right,  At  any  time  before  the  plaintiff  opens  his  case 
he  may  become  nonsuit,  as  a  matter  of  right.  Farr  v.  Qtie,  N.  H.  x. 
341. 

198.  Set- Off.  The  plaintiff's  right  to  a  nonsuit  will  not  be  defeated  by 
a  full  setoff ;  that  is  not  affirmative  relief.  Tate  v.  Phillips,  N.  G.  iv. 
422;  77  N.  C.  176. 

199.  Settlement —  Validity.  A  discontinuance  or  nonsuit,  or  settle* 
ment  allowed  by  the  court,  cannot  be  treated  by  one  of  the  parties,  or  by 
the  court,  as  a  nullity  while  the  same  remains  of  reoord.  Sherwood  y. 
Teomans,  Penn.  xiii.  282. 

200.  In  Tort —  Contract  Set  Out  and  Proved.  A  complaint  seeking 
to  declare  in  tort  may  be  good  in  contract,  and  a  nonsuit  is  not  author- 
ized if  the  contract  is  sustained  by  proof.  Sparman  v.  Keim,  N.  Y.  xL 
272 ;  88  N.  Y.  245. 

XIV.  Prooeu.        201.  Debtor's  Summons  —  Foreign  Debtor  and  Creditor.     A  foreigner 

can  take  out  a  debtor's  summons  against  another  foreigner,  who  happens 
to  be  at  the  time  in  England,  in  respect  of  a  debt  contracted  abroad. 
Fix  parte  Pascal;  Re  Meyer,  Chan.  Div.  i.  617. 

202.  Default  —  Appeal.  When  the  defendant  is  served  with  notice, 
and  the  writ  or  return  is  defective,  he  should  appear  and  move  to  quash, 
or  if  judgment  is  taken  by  default,  move  to  set  it  aside,  before  appealing; 
aliter,  when  the  defendant  is  not  served  with  notice.  R.  R.  Co.  v.  IVoul, 
Ark.  vL  102;  32  Ark.  17. 
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208.  Ordenfor  Ditcovery  —  Service  on  Attorney  —  Order  not  Obeyed. 
Upoo  au  application  for  an  order  for  discovery,  the  papers  need  not  be 
served  upon  the  party,  bat  only  upon  the  attorney,  and  in  case  of  disobe- 
dience the  answer  may  be  stricken  oat.  Rottner  v.  Mvteum  Aito.  N.  Y. 
iz.  686 ;  20  Han,  182. 

204.  Identity.  The  officer  need  neither  know  nor  inqnire  whether  the 
person  notified  is  the  proper  person.  Taylor  v.  Qca-ie,  Mass.  iii.  508 ; 
121  Mass.  319. 

205.  Latt  Day  of  Service  falling  on  Sunday.  Where  a  statnte  re- 
quires process  to  be  served  out  of  the  state,  or  by  publication  within  the 
state,  within  thirty  days,  and  the  thirtieth  day  falls  on  Sunday,  a  service 
made  or  publication  begun  on  the  thirty-first  day  is  a  compliance  with  the 
•tatate.     Gribion  v.  Freel,  N.  T.  xvi.  181. 

206.  Presumption  of  Due  letuance  of  Writ.  A  writ  of  a  coart  of  com- 
petent jurisdiction  will  be  presumed  to  have  been  duly  bsaed  unless  the 
contrary  appears  upon  its  face.  Corey  v.  Miller,  R.  I.  viii.  698;  12  B. 
L  837. 

207.  Service  by  PuUieation  —  Limitation.  In  service  by  pobiication 
the  law  requires  a  full  six  weeks'  publication,  and  not  six  times  in  six 
different  weeks,  and  the  service  is  incomplete  nntil  the  time  for  publica- 
tion has  expired,  and  defendant  has  twenty  days  thereafter  in  which  to 
answer.     Bank  v.  Bank,  N.  Y.  xiv.  374. 

208.  Ibid.  — Proof  of  Absence.  An  order  of  publication  was  properly 
granted  under  §  135  of  the  old  Code,  on  the  sheriff's  return  that  he  oould 
not  find  the  defendant  in  the  county,  and  on  affidavit  of  plaintiff's  attor- 
ney that  he  had  been  reliably  informed  that  he,  defendant,  lived  in  an- 
other state.     Belmont  v.  Ooenen,  N.  Y.  xi.  134;  82  N.  Y.  256. 

209.  Ibid.  —  Publisher's  Affidavit.  In  service  by  publication  the  affi- 
davit of  the  publisher  of  the  newspaper  as  to  the  time  of  publication 
therein  is  indispensable.     Ghaffe  v.  Bryan,  Tex.  xi.  758. 

210.  Ibid. —  Successive  Weeks.  An  affidavit  which  shows  pobiication 
in  a  daily  newspaper  once  in  each  week  for  seven  times,  giving  the  date 
of  the  first  pablication,  is  not  suiiicient  to  prove  compliance  with  a  statnte 
requiring  notice  to  be  published  once  in  each  week  for  six  successive 
weeks.     Perrien  v.  Fetters,  Mich.  iii.  75 ;  35  Mich.  238. 

211.  Ibid.  —  Sheriff" s  Return.  In  service  by  publication  under  the 
statute,  the  sheriff's  return  of  service  must  state  all  the  fncts  necessary  to 
show  compliance  therewith.     Chaffe  v.  Bryan,  Tex.  xi.  758. 

212.  Ibid.  —  Vacating  Order.  An  order  of  service  by  publication  will 
not  be  vacated  before  the  expiration  of  the  time  for  the  defendant  to  an- 
swer.    Gark  V.  Bareel,  N.  Y.  x.  609. 

213.  Return.  The  return  mu<t  show  on  it4  face  a  legal  service.  Ins. 
Co.  V.  Fuller,  Penn.  ii.  618;  33  Leg.  Int.  256. 

214.  Ibid.  —  Informality  —  Motion.  The  objection  to  a  return  of  a 
service  for  informality  must  be  taken  by  motion.  Broten  v.  Broum,  Neb. 
xi.  22;  10  Neb.  349. 

215.  Ibid. — Return  Day — Jurisdiction.  Where  more  than  a  term 
comes  between  the  teste  and  the  return  day  of  the  summons,  such  a  writ 
is  void,  and  confers  no  jurisdiction  upon  the  court.  Boehlander  v.  Boch- 
lander.  III.  i.  275. 

216.  Service  of  Agent  of  Non-Resideni.  Where  a  statute  provides 
that  service  might  be  made  upon  the  agent  of  a  non-resident  at  the  usual 
place  of  business  or  residence  of  such  agent,  a  merely  personal  service 
on  the  agent  elsewhere  is  not  sufRdent.  Int.  Co.  t.  Puller,  Penn.  ii. 
618;  88  Leg.  Int.  256. 

217.  Service  on  Non'Retident  Defendant  on  Compulsory  Attendance. 
The  service  of  process  upon  s  non-resident  defendant,  who  is  under  in- 
dictment  in  a  federal  court,  and  whose  presence  in  such  court  is  compul* 
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BOry  at  the  tiiM  of  tbe  Mrrioe,  is  ill^;al,  and  wiH  be  set  aaide  on  motion. 
U.  &  V.  BricfgrnoH,  U.  S.  C.  C.  ix.  74. 

218.  Service  of  Papen  by  MaU.  Where  the  service  of  a  paper  bj  domI 
is  regular  in  ao  action,  it  geems  the  party  to  whom  the  paper  is  addressed 
takes  the  risk  of  the  failure  of  the  mail.  He  has  a  right,  therefore,  to 
insist  that  it  shall  be  sent  from  the  post  of&oe  of  the  attorney  by  whom 
tbe  serrioe  is  sooght  to  be  made.     Reed  v.  Aliiton,  Cal.  xiv.  47. 

219.  Service  (^  Writ  by  Infant.  An  infant  cannot  be  specially  ao- 
thorised  to  serve  a  writ,  by  the  magistrate  signing  it ;  and  if  served  by 
soch  person  it  is  ground  for  a  plea  in  abatement.  VaU  t.  BoweU,  Yt. 
jjL  187;  53  Vt.  109. 

220.  Suipeena  in  Equity  —  United  States  Equity  Unlet  13  and  1& 
A  service  of  a  subpoena  in  equity  issuing  from  a  federal  court  by  a  per- 
son other  than  the  marshal,  unless  especially  appointed  by  tho  court,  is 
bad,  and  will  be  set  aside  on  motion.  Deacon  r.  Sewing  Machine  Go. 
U.  S.  C.  C.  xiv.  43. 

221.  Summont  —  Signature  of  Clerk  and  Seal  of  Court.  Where  a 
summons  is  issued  without  the  signature  of  the  derk  of  tlie  court,  or  a 
seal,  there  is  no  snmmons  in  the  nature  of  process  known  to  tbe  federal 
courts.     Pee$ler  v.  Haberttro,  U.  S.  C.  C.  viii.  486 ;  14  Blatch.  472. 

222.  Waiver  —  Special  Appearance  —  Antwer.  Illegality  of  service 
of  process  is  not  waived  by  a  special  appearance  of  the  defendant  to 
move  to  set  aside  tbe  service,  nor  by  answering  to  the  merits  aft^  the 
motion  is  denied.  Harnett  v.  Hyde,  viiL  421 ;  98  U.  S.  476.  Manhard 
v.  Schott,  Mich.  vi.  870;  87  llich.  284. 

228.  Writ  Signed  by  Magiitrate  in  hit  Ovm  Case  —  Waiver.  A 
magistrate,  empowered  to  sign  writs,  cannot  sign  tiiem  in  his  own  caw, 
and  a  writ  so  signed  is  abatable.  But  after  a  plea  to  the  merits  and  the 
lapse  of  a  consMerable  time  the  objection  is  waived.  Parrott  v.  R.  R. 
Co.  Conn.  xii.  73 ;  47  Conn.  575. 
XV.  Reference.  224.  Alimony  —  Prior  Report  against  Wife  —  New  Hearing.  Upon 
a  reference  to  ascertain  alimony  in  a  divorce  matter  to  the  same  judge 
who  found  for  the  husband  and  against  the  wife,  he  may  hear  the  cause 
anew.     Aloore  \.  Moore,  N.  H.  i.  450 ;  56  N.  H.  512. 

225.  InfringemetU  —  ProJUt — Retwming  Matter'*  Report  —  Com^^Aun- 
emt't  Fauure  to  Produce  Tettimony.  Where  the  complainant  has  neg- 
lected to  bring  in  the  defendant's  books  to  discover  his  [««fit8,  in  a  suit 
for  infringement  of  a  patent,  and  the  master  has  reported,  the  case  will 
not  be  returned  to  him,  that  the  complainant  may  make  out  his  case. 
Fisher  v.  Shaughnessy,  U.  S.  C.  C.  iv.  618. 

226.  Action  for  Personal  Injury —  Default.  A  reference,  on  default, 
to  a!>8ess  damages  for  a  personal  injury  will  not  bo  ordered.  Thomtpvm 
V.  Finn,  N.  Y.  xi.  104 ;  9  Daly,  879. 

227.  Report  —  Omission  —  RecommittaL  On  suggestion  that  a  mate- 
rial fact  was  omitted  from  the  referee's  report,  tbe  plaintiff  may  move 
to  recommit  the  report  for  further  hearing.  March  v.  Putney,  N.  H.  i. 
479;  56  N.  H.  34,256. 

228.  Ibid.  —  Motion  to  Vacate  Report  and  for  a  New  Trial  after  Judg- 
ment entered  A  motion  to  vacate  the  report  of  a  referee,  and  for  a  new 
trial,  may  be  made  on  a  case  settled  after  entry  of  judgment,  when  the 
report  was  made  and  filed,  and  judgment  Altered,  without  notice,  and 
parties  making  the  motion  have  been  guilty  of  no  laches  or  unreasonable 
delay.     Cochran  v.  Halsey,  Minn.  vi.  207  ;  25  Minn.  52. 

229.  Continuance  —  Accounting  —  Death  of  Both  Parties.  In  an  ac- 
counting where  both  parties  have  died,  the  action  will  be  eontinoed  on 
motion  by  proper  parties.     Greene  v.  Marline,  N.  T.  x.  746 ;  21  Hun. 

230.  Costs  —  Liability  of  Racecutor.  An  executor,  who  has  obtained 
an  order  allowing  him  to  oontinue  the  {proceedings  in  an  action  instituted 
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by  the  testator,  in  which  the  tettator  had  obtaiued  judgment,  notioe  of 
Hppeal  having  been  given,  is  personally  liable  for  the  cost*  of  the  action. 
Boynton  v.  Bot/titon,  H.  of  L.  iz.  95 ;  L.  R,  41  L.  T.  R.  N.  S.  450. 

281.  Ofy'ection  to  Revival  hy  Scire  Faeiat— Wm'ver.  Ofojeotions  to 
the  revival  of  an  action  by  tdre  faeiae  against  the  personal  representa- 
tive are  waived  by  pleading  to  the  writ,  joining  issne,  and  proceeding  to 
trial.     SUmghter  v.  Fadand,  Va.  vii.  733 ;  81  Gratt.  181. 

282.  Dismitsal  of  Appeal  —  Notice.     As  the  Oede  reqoires  notioe  of  XVII.  Rules  of 
all  motions,  a  rule  of  court  tliat  an  appeal  may  be  dismissed  if  the  record  <^>>ii. 

is  not  filed  in  fifteeu  days  will  not  warrant  a  dismissal  of  an  appeal  with- 
out notice.     Cote*  v.  MeCormiak,  Colo.  xvi.  103. 

233.  Sealing  Bill  of  Exeeptiont  —  Delay  <ff  Jndge.  A  court  may  relax 
its  rules,  and  a  bill  of  exceptions  may  be  sealed  by  the  judge,  where  he 
has  caused  the  delay,  after  the  time  prescribed  by  the  roles.  MoBetk  v. 
NewHn,  Penn.  xvii.  412. 

234.  Suspending  Jtule*  of  Oourt  It  is  always  in  the  power  of  a 
oomrt  to  suspend  its  own  rules,  or  to  except  a  partaeular  case  from  their 
operation,  whenever  the  purposes  of  justice  require  it.  PiekeU  v.  Wal- 
iaee,  Chi.  ix.  469  ;  .'>4  Cal.  147. 

235.  Action  in  Foreign  Court.     Where  two  or  more  actions  are  pend-  XVIII.  Suy  of 
ing  between  the  same  parties  in  respect  to  the  same  subject-matter,  the   Proceedlngn. 
court  wUl  stay  proceedings  in  all  but  one  of  them,  on  the  ground  that 

the  concurrent  litigation  is  vexations.  Where  an  action  is  in  a  foreign 
oonrt,  the  party  applying  for  a  stay  of  proceedings  must  make  out  a 
special  case  for  relief ;  but,  if  all  the  litigation  is  in  England,  the  con- 
enrrent  proceedings  are  prima  facie  vexations.  McHenry  v.  Letois,  Ct. 
of  Appeal,  XV.  671  ;  48  L.  T.  li.  N.  S.  649. 

236.  On  Appeal — ZHtfribution  of  Fmtd  *i»  CoiHrt — Siieeeetful  Ap- 
peal Nugatory.  Where  the  right  of  appeal  exists,  and  a  successful  result 
may  prove  nugatory  if  a  fond  in  court  which  is  in  dispute  is  distributed, 
the  court,  in  the  exercise  of  a  sound  discretion,  should  stay  proceedings 
pending  the  appeal.  Witeon  v.  Cftureh,  Ct.  of  Appeal,  ix.  27  ;  41  L.  T. 
B.  N.  8.  296.  PoUne  v.  Cfray,  Sturla  v.  FSreeeia,  Ct  of  Appeal,  viiL 
687;  41  L.T.  R.  N.  S.  173. 

237.  Frivolotu  Suit.  Where  repeated  suits  are  brought  on  the  same 
cause  of  action  by  the  same  person  against  different  public  officers,  charg- 
ing them  with  conspiracy,  and  it  clearly  appears  and  has  in  one  case  been 
decided,  that  the  actions  are  without  foundation,  the  court  may  stay  them 
as  frivolous,  and  an  abuse  of  its  process.  Dawkini  v.  Prince  Edward  of 
Saxe  Weimer,  Q.  B.  ii.  467  ;  2  Q.  B.  Div.  499. 

238.  Heavy  Verdict  —  Security  —  Defendant*  in  Active  Bueineee. 
Where  a  verdict  has  been  given  for  plaintiff  for  a  very  large  sum,  and  the 
defendants  are  in  active  business,  upon  a  motion  for  a  stay  of  proceed- 
ings during  the  time  allowed  for  making  a  case,  the  court  will  require  the 
defendants  to  give  security  for  the  payment  of  the  judgment,  if  one  is 
rendered.     FiAer  v.  Meyer,  U.  S.  C.  C.  xiii.  235  ;  20  Blatch.  278. 

239.  On  Judgment.  A  stay  of  proceedings  on  a  judgment  will  not  be 
granted  on  the  ground  that  defendant  may  be  discharged  under  the  two- 
uirds  act ;  the  judgment  roost  be  paid  or  secured  to  justify  the  stay. 
Eastman  v.  Starr,. 'S.  Y.  x.  609  ;  22  Hun,  462. 

PROHIBITION,  WRIT  OP. 

1.  Action  of  Beard  not  Judicial.  Prohibition  cannot  issne  to  restrain 
the  action  of  a  board  of  commissioners  when  such  action  is  not  judicial  in 
its  character.     People  v.  Election  Oommissionert.  Cal.  x.  71. 

2.  AppeaL  The  writ  will  not  be  granted  to  an  appellant  to  forbid  the 
trial  of  his  appeal.  Sanborn  v.  Superior  Court,  Cal.  xiv.  12 ;  60  Cal. 
425. 
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8.  Aittumption  of  Retra  Official  Dutg.  The  asaamption  of  an  official 
duty  by  one  not  chargeable  with  the  service  will  bind  the  official  so  an- 
dertaking.     Oampbett  v.  CampheO,  N.  Y.  x.  740. 

4.  Ccui/omia.  The  suprome  oonrt  has  power,  under  the  Coostitation, 
to  issue  writs  of  prohibition.  Mawrier  v.  Mitchell,  CSaL  viL  201 ;  53  Cal. 
289. 

5.  Ihay  of  Chief  Exeeutim  Officer  —  Sub$titutioH  of  Special  Ap- 
pointee*. Where  the  duty  which  should  be  performed  by  the  chief  officer 
in  charge  is  pat  upon  special  appointees  of  the  head  of  the  department, 
and  by  default  or  negligence  the  duty  is  not  done,  the  chief  officer  is  not 
responsible.     Campbell  v.  CampbeU,  N.  Y.  x.  740. 

6.  Injunction.  An  alternative  writ  is  proper  where  an  injunction  has 
been  granted  in  the  state  court  restraining  an  assignee  in  bankruptcy  from 
prosecuting  an  action  in  the  federal  court.  People  r.  Judge  of  Superior 
Court,  Mich.  viii.  721. 

7.  JtiritdictUm  —  Error*  mid  Appeal*.  Where  the  cause  of  action  is 
within  the  jurisdiction  of  the  oourt,  and  it  proceeds  in  the  ordinary  way, 
error  committed  by  the  oourt  in  its  decision  as  to  its  own  jurisdiction, 
arising  upon  a  matter  presented  by  the  pleadings,  should  bo  corrected 
upon  review,  and  where  an  adequate  mode  of  review  is  open  to  the  party 
a  writ  of  prohibition  is  not  the  proper  remedy.  State  t.  Municipal  Court, 
Minn.  viii.  529. 

8.  Matters  not  Affecting  Jvritdiction.  Omissions  complained  of,  not 
going  to  the  jurisdiction,  are  insufficient  to  warrant  the  writ.  Murphy  v. 
Superior  Court,  Cal.  xii.  486 ;  68  Cal.  520. 

9.  Ministerial  Officer  —  Judicial  Act*.  Prohibition  is  not  available 
as  a  remedy  to  prevent  the  acts  of  a  de  facto  or  dejure  ministerial  officer, 
or  to  nullify  judicial  acts  already  done.  HuU  v.  Superior  Court,  Cal. 
xvi.  71. 

10.  It*  Office  —  Citg  Council.  The  writ  of  prohibition  lies  only  to 
restrain  persons  acting  or  attempting  to  act  in  a  judicial  capadty.  A  <a^ 
council  does  not  act  in  such  capacity  in  an  investigation  ordered  to  in- 
quire into  the  conduct  of  officers  appointed  by  them  for  tlie  purpose  of 
suspending  or  removing  them  from  office.  People  v.  District  Court,  Colo, 
xvi.  457. 

11.  Special  Tribunal  to  Try  Election  Catet.  The  proper  course  to 
reach  such  a  tribunal  when  its  organization  is  fatally  defective,  or  when 
it  seeks  to  exercise  excessive  power,  is  by  the  common  law  writ  of  pro- 
hibition.    Ex  parte  Wimberly,  Miss.  ix.  847. 

12.  Trial  in  Lower  Court  Pending  Appeal  from  Order.  Tho  writ  will 
not  lie  to  restrain  a  lower  court  from  proceeding  in  the  trial  of  a  cause, 
pending  an  appeal  from  an  order  refusing  to  dissolve  a  temporary  injun^ 
tion  issued  in  the  action.     BUta  v.  Superior  Court,  Cal.  xii.  233. 

PROPEIETABY  EIGHTS. 

1.  Action  by  Author  againet  Third  Party.  An  author  who  has  li- 
censed the  production  of  his  play  cannot,  without  the  consent  of  the 
licensee,  maintain  an  action  against  a  third  party  to  recover  for  repre- 
sentation of  the  drama.  Taylor  v.  NedUe,  Ct.  of  Appeal,  v.  477 ;  26 
Week.  Rep.  No.  16. 

2.  Books  —  Publication.  After  publication,  and  without  the  protec- 
tion of  United  States  copyright  laws,  compositions  become  the  property 
of  the  world.     Potter  v.  MePherson,  N.  Y.  x.  746 }  21  Hun. 

3.  Exact  Similitude,  Exact  similitude  is  not  required  to  constitute  an 
infringement  or  to  entitle  the  complaining  party  to  protection.  £obert- 
ton  V.  Berry,  Md.  vii.  684. 

4.  License  of  Author  to  Represent  Drama  —  Limit*  —  Assignment. 
The  author  of  a  drama  may  give  a  license  for  the  repi'esentation  thereof 
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wittun  fixed  limits,  and  tbi«  license  is  assignable.     Taylor  y.  NetiUe,  Ct 
(if  Appeal,  V.  477  ;  26  Week.  Rep.  No.  16. 

5.  Lilerary  Property —^  PUty'—PiiblieatioH — Memory — InJHitetion. 
A  person  attending  the  poblio  representation  of  a  plaj  which  has  never 
been  printed  or  copyrighted  does  not,  bj  committing  the  plajr  to  memory 
and  afterwards  dictating  it  to  another  to  write  out,  acquire  a  right  to  nse 
the  copy  so  obtained  for  public  representation  for  liis  own  profit;  lie  may 
be  restrained  by  injnuetion.  Tompkim  v.  UaUeek,  Mass.  xiii.  783 ;  138 
Mass.  32. 

6.  PtoptTiy  of  Publisher  or  Author  of  Title  or  Ovm  Name  —  Trade- 
Mark  —  Infringement.  A  publisher  or  author  has  either  hi  the  title  of 
his  work  or  in  the  application  of  his  name  to  the  work,  or  hi  the  partica- 
lar  marks  which  designate  it,  a  species  of  property  similar  to  a  trade- 
mark, and  may  claim  the  protection  of  a  eourt  of  equity.  Roberttcm  v. 
Berry,  Md.  vii.  684. 

PUBLIC  LANDS. 

1.  Commissioner  —  Action  of  Predeeeitor.  A  commissioner  of  the 
General  Land  Office  cannot  inquire  collntentily  into  the  sofflciency  of  the 
evidence  upon  which  his  predecessor  acted,  and  submit  that  question  to 
a  jury.     Levy  v.  Jami$im,  U.  S.  C.  C.  i.  52. 

2.  Contest  between  Purchater  from  ikate  and  Claimant  under  Act  of 
Congress.  A  patent  for  laud  cannot  properly  issue  while  a  contest  is 
pending  before  the  register  of  the  United  States  Land  Office  between  a 
purcliMser  from  the  state,  npon  a  state  selection  of  the  land,  and  a  claim- 
ant under  an  act  of  Congress  providing  for  location  upon  the  land.  C 
S.  V.  CJiapman,  U.  S.  C.  C.  ix.  134. 

3.  Erron  in  Patent.  A  patentee  can,  by  prompt  dissent,  prevent  a 
patent  from  becoming  so  binding  on  liim  at  to  preclude  a  re-survey. 
Levjf  V.  Jamison,  U.  S.  C.  C.  L  52. 

4.  GratU  in  Aid  of  Railroad,  Whero  a  grant  has  been  made  in  aid 
of  a  railroad,  it  can  be  declared  forfeited  only  by  act  of  Congress  or  by 
judicial  proceedings ;  and  where  after  a  grant  which  has  not  been  so  de- 
clared forfeited  a  patent  is  issued  for  land  included  in  the  grant,  it  con- 
fers no  title  even  on  a  bond  ^t^s  purchaser  who  takes  without  notice  of 
the  location  of  the  railroad.  Knevals  v.  Hyde,  U.  S.  C.  C.  xii.  328; 
1  McCrary,  402. 

5.  Impeachment  Where,  as  in  the  act  granting  swamp  lands  to  the 
states,  it  is  made  the  duty  of  an  officer  (the  secretary  of  the  interior)  to 
identify  those  lands  and  mnke  lists  mid  issue  patents  for  them,  a  patent 
so  issued  cannot  be  impeached.  French  v.  Fyan,  S.  C.  U.  S.  ii.  689 ; 
93  U.  S.  16. 

6.  Lieu  Lands —  Title  of  State.  The  stete  acquires  no  title  to  lieu 
lands  which  it  can  convey  to  a  purchaser  until  the  land  has  been  listed 
over  to  the  state  by  the  United  States.  OkurckiU  r.  Anderson,  Cal.  vi. 
580;  53  Cal.  212. 

7.  New  Survey  —  Assent.  On  a  new  survey  and  a  patent  issued  there- 
on, the  application  made  for  the  first  patent  is  sufficient  evidence  of  the 
patentee's  assent,  and  a  subsequent  assent  is  not  requisite.  Levy  v.  Jamu 
son,  U.  S.  C.  C.  i.  52. 

8.  Patent  —  Delivery  not  Eesentiai.  The  delivery  of  a  patent.  coi»- 
(Jete  in  every  particular,  is  not  necessary  to  its  validity.  Houghton  r. 
Bardenburg,  Cal.  vi.  649. 

9.  Jbid,  —  Mandamus.  Mandamus  will  lie  to  compel  delivery  of  a 
patent  to  public  laMla.  C.  &  v.  Sehura,  S.  C.  U.  S.  xi.  33 ;  102  U.  S. 
378. 

10.  lUeL  —  Officers  of  Land  Department.  The  officers  of  the  knd 
<lo;\<irtment  of  the  United  States  in  passing  upon  applications  for  patents 
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exercise  a  judicial  function,  and  a  patent  so  granted  is  unassailable  except 
by  direct  proceeding.     Poire  v.   Wdls,  Colo.  xvi.  169. 

W.  Ibid. — Preemption.  Preemptioners  must  show  prior  equities  to 
overcome  a  patent  for  land.     Rutherford  v.  Raueh,  Tex.  xiL  480. 

12.  Ibid.  —  Title  — Authority  of  Land  Office.  In  proceedings  to  ac- 
quire a  title  to  public  lauds,  the  power  of  the  land  department  ceases 
when  the  last  official  act  has  beeu  performed  necessttrj  to  transfer  the 
title  from  the  government  to  the  citizen.  U,  S.  v.  Sehurz,  S.  C.  U.  S. 
xi.  33  ;  102  U.  S.  378.     Levy  v.  Jamison,  U.  S.  C.  C.  i.  52, 

13.  Ibid. —  Validity  —  Due  Mxeoution.  Before  a  patent  for  land  can 
operate  as  a  grant  the  last  formalities  of  the  law  prescribed  for  its  exe- 
cution must  be  complied  with.  McGarrahan  v.  Mining  Co.  8.  C.  U.  S. 
vi.  481. 

14.  3id.  —  Wife  Named —  True  Wife.  A  patent  to  a  married  settler 
and  his  wife  uuder  the  Donation  Act  of  Oregon  cannot,  in  an  action  at 
law,  be  avoided  by  showing  that  the  true  wife  of  the  settler  was  a  person 
other  than  the  person  mentioned  and  described  iu  the  patent  as  his  wife. 
Sharp  v.  DiUenthaler,  U.  S.  C.  C.  viii.  466. 

15.  Preemption  —  Setthment  —  Improvement  —  Tortiotu  Pottession. 
No  right  of  preemption  can  be  established  by  a  settlement  and  ioiprove- 
ment  on  public  lauds  where  possession  has  been  obtained  by  breaking 
into  the  inclosure  of  a  previoos  settler.  Athtrton  v.  John  Fowler,  Ather- 
ton  V.  Welcome  Fowler,  S.  C.  U.  S.  v.  641 ;  96  U.  S.  518. 

16.  Purchase  from  State  —  Perfecting  Title.     The  estate  which  a  per- 
*                       son  has  in  laud  under  a  time  purchase  from  the  state,  while  the  contract 

remains  in  force,  is  subject  to  execution.    Mc  WiBiamt  v.  Withington,  U- 
S.  C.  C.  xii.  228;  2  McCrary,  205. 

17.  Record — Delivery.  Title  by  patent  from  the  United  States  b 
title  by  record,  and  delivery  of  the  instrument  to  the  grantee  is  not  es- 
sential ;  acceptance  will  be  presumed.  U.  S.  v.  Sehurz,  S.  C.  U.  S.  xi. 
38;  102  U.  S.  378. 

18.  Sioux  Half- Breed  Scrip  —  Location  on  State  Seleetion.  The  Act 
of  Congress  of  July  23, 1866,  as  to  the  location  of  Sioux  half-breed  scrip, 
does  not  permit  it  to  be  located  on  land  occupied  and  improved  by  one 
holding  under  a  state  selection  of  the  laud.  U.  S.  v.  Chapman,  U.  S.  C. 
C.  ix.  134. 

1 9.  Title  —  Preemption  —  Cutting  Timber.  A  preemptioner  upon 
public  lands  may  occupy,  settle  upon,  and  use  the  land  for  the  purpose 
of  settlement,  and  may  clear  away  timber  for  the  purpose  of  occupation  ; 
but  until  he  perfects  his  title  the  land  remains  public  land,  and  he  can 
use  it  only  as  the  government  authorizes.  Ladda  v.  Hawley,  Cal.  xi. 
459  :  57  Cal.  51. 

PUBLIC  OPPICBRS 

1.  Action  —  Damages.  For  misbehavior  of  an  officer  in  bis  office, 
either  from  misfeasance  or  nonfeasance,  no  one  can  maintain  an  action 
against  him,  unless  he  can  show  special  and  particular  damage.  Bretcer 
V.  Watson,  Ala.  xi.  458 ;  65  Ala.  88. 

2.  Jbid  If  a  sheriff  violates  his  duty,  and  is  imprisoned  for  contempt, 
he  cannot  recover  damages  from  another  on  the  ground  that  he  so  acted 
becanoe  of  the  false  and  fraudulent  representations  and  promises  of  protec- 
tion of  the  defendant.     McLendon  v.  HarreO,  Ga.  xiii.  395 ;  67  Ga.  440. 

3.  Ibid.  —  Assessor.  An  action  for  money  had  and  received  will  lie  in 
favor  of  a  school  district  against  its  assessor  for  moneys  received  by  him 
in  his  official  character  and  not  paid  over.  Mason  v.  School  District, 
Mich.  ii.  683 ;  34  Mich.  228. 

4.  Allowance —  Officers  in  Charge  of  Jury.  Officers  in  charge  of  a 
jnry  by  direction  of  the  court  should  be  allowed  for  meals  and  lodging 
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fnrnbhed  to  them  while  necessarilj  in  charge,  even  where  they  are  en- 
titled to  a  per  diem  allowance.  Femeket  v.  Board  of  Supervisors  of 
Milwaukee  County,  Wis.  v.  473. 

5.  Appropriation  —  Its  Use.  A  department  of  a  municipal  corpora- 
tion, to  the  credit  of  which  a  gross  sum  for  its  expenditures  has  been  de- 
posited with  tlie  general  disbursing  officer,  caimot  make  any  disposition  of 
anyportion  of  this  snm  except  as  empowered  by  law.  People  v.  Jackson, 
N.  Y.  xii.  149. 

6.  Authority.  A  person  acting  in  the  capacity  of  a  public  officer  is 
primd  facie  to  be  taken  to  be  so.     Beg.  v.  Roberts,  Cr.  Cas.  Res.  vi.  414. 

7.  Board  —  Action  of  Majority  —  School  Committee.  A  board  of 
pnblio  officers  may  act  by  majorities,  provided  all  are  present,  or  have 
bad  notice  to  be  present.  This  rule  applies  to  a  school  district  com- 
mittee.     Wilson  V.  School  District,  Conn.  ix.  438 ;  46  Conn.  40a 

8.  Oompensation  —  Contract.  The  right  to  compensation  in  a  public 
officer  grows  out  of  his  services ;  there  is  no  contract  between  him  and 
the  appointing  power.  O'Leary  v.  'Board  of  Kducaiion,  N.  Y.  ix.  628. 
Mc  Veemy  v.  Mayor,  N.  Y.  ix.  787.  Wyandotte  v.  Drennan,  Mich.  xiL 
211. 

9.  Compensation  —  Right  to  Sue,  One  rendering  services  to  the  state 
cannot  sue  the  state  for  compensation  therefor ;  he  must  petition  the  leg- 
islature.    State  V.  Baldwin,  S.  C.  xi.  352. 

10.  Chmpensation  Unpaid  to  Intntder — Bight  of  Claimant.    Services       , 
rendered  by  an  intruder  in  a  public  office  for  which  compensation  has  not 
been  made  will,  after  judgment  of  ouster,  be  held  to  have  been  done  in 
behoof  of  the  claimant,  and  the  sum  unpaid  will  be  due  to  the  latter. 

Me  Veany  v.  Mayor,  N.  Y.  ix.  787.  Comstock  v.  Grand  Rapids,  Alich. 
viii.  625. 

W.  De  Fatio  Officer.  The  acts  of  an  officer  de  facto  are  valid  as 
respects  third  parties.  Belfast  v.  Morrill,  Maine,  i.  486 ;  65  Maine,  580. 
Carli  V.  Rhener,  Minn.  x.  776 ;  27  Minn.  262. 

12.  Ibid.  —  Compensation.  A  de  facto  officer,  acting  even  in  good 
faith  under  a  claim  of  right  to  an  office,  is  not  entitled  to  recover  from  a 
county  the  compensation  provided  by  law  for  such  services,  to  the  exclu- 
sion of  the  officer  dejure.     People  v.  Potter,  Cal.  xv.  646. 

IS.  Ibid.  —  QualificiUion.  It  cannot  be  presumed  that  a  de  facto 
official  has  neglected  to  make  any  necessary  qualification.  Bank  v.  St. 
Joseph,  Mich,  xii  i.  243. 

14.  DeJure — Presumptions  from  User.  The  undisturbed  exercise  of 
a  public  office  raises  a  strong  presumption  that  the  person  so  acting  is  an 
officer  dejure.  If  the  presumption  be  not  overcome,  the  person  should  be 
held  to  be  an  officer  de  jure.    School  District  v.  Murray.  Ala.  vi.  297. 

15.  Deposit  of  Moneys  Received  Officially  —  Liability.  A  justice  re- 
ceived money  in  satisfaction  of  a  judgment  on  his  docket  and  deposited 
the  same  in  bank  to  his  private  account.  The  bank  failed.  Tlic  justice 
was  held  liable  to  the  judgment  creditor.  Shaw  v.  Bauman,  Ohio,  vii. 
273 ;  34  Ohio  St.  25. 

16.  Disqualification  of  Judge  by  Age —  Meetion.  Where  a  judge  re- 
tires from  office  during  his  term  because  of  the  constitutional  provision 
as  to  age,  an  election  for  a  new  term  is  proper.  People  v.  Brundage,  N. 
Y.  xiii.  793 ;  78  N.  Y.  403. 

17.  Duelling —  Statute.  A  person  may  be  removed  from  office  for  a 
violation  of  the  anti-duelling  law  without  having  been  previously  in- 
dicted and  convicted  in  a  criminal  trial.  RoyaU  v.  Thomas,  Va.  iii.  242 ; 
28Gratt.  130. 

18.  Election  —  Color  of  Title.  Where  the  law  requires  an  election  to 
be  by  joint  ballot  of  two  branches  of  the  legislature,  an  election  by  the 
separate  action  of  each  branch  is  sufficient  to  give  color  of  title  to  the 
office.     Belfast  v.  Morrill,  Maine,  i.  486 ;  65  Maine,  580. 
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19.  SxecuHve  —  Jiidicial  OorUroL  An  execntire  ofHoer  of  tbe  Rteto  is 
not  subject  to  the  control  or  interference  of  the  judiciary  in  the  perform- 
SDoe  of  duties  belonging  to  him.  State  t.  Whiteomb,  Minn.  zii.  62 ;  S8 
Minn.  50. 

20.  Feet  —  Suit  fty  Officer  de  Jure.  Where  A.  receives  a  oertifleate  of 
election  to  an  ofBce  and  is  subsequently  ousted  by  his  opponent,  no  action 
for  fees  received  will  lie.  Stuhr  T.  Vurran,  N.  J.  xiv.  500;  15  Yroom. 
181. 

21.  Forfeitart.  The  failure  of  derk  of  the  superior  court  to  keep  his 
office  open  every  Monday  from  9  A.  M.  to  4  p.  M.  works  a  forfeiture  opoo 
suit  brought.     Attorney  General  v.  Beaton,  N.  C.  It.  66  ;  76  N.  C.  240. 

22.  IncompaHUe  Officet.  If  two  offices  are  incompatible,  the  accept- 
ance of  the  latter  is  an  implied  surrender  of  the  former.  Bohertttm  v. 
CSopton,  Va.  xii.  188. 

23.  indehtednett  to  Slate —  Bond  —  Preferred  C^m.  A  public  offi- 
cer has  the  title  to  the  pnblic  money  coming  into  his  bauds,  and  on  his 
death  it  will  pass  to  his  personal  representative.  Any  liabili^  therefor 
must  be  secured  upon  his  bond ;  tlie  state  is  not  to  be  preferred  to  other 
creditors  in  the  distribution  of  the  estate  of  the  officer.  LinviUe  ▼.  Lein- 
inger,  Ind.  xii.  464. 

24.  Inspection  —  For  Private  Gain.  A  citizen  has  no  right,  for 
merely  private  purposes  of  gain,  to  copy  or  abstract  the  entire  records  of 

•        a  public  office.      Webber  v.  Totenley,  Mich.  x.  88 ;  48  Mich.  584. 

25.  Judge  —  Drunketmeu  on  Duty.  A  county  jtidge  was  indicted  for 
misdemeanor  in  that  he  was  intoxicated  while  silting  as  judge.  BM, 
that  as  no  complaint  was  made  that  he  did  not  faithfully  and  correctly 
discharge  bis  duties  as  an  officer,  no  misconduct  was  charged  against  him 
officially.     Commonwealth  v.  Williams,  Ky.  xi.  98 ;  78  Ey.  98. 

26.  Lawfulness  of  Flection  —  Description.  Lawfulness  of  the  elec- 
tion is  no  part  of  the  description  of  the  offence  of  usurping  the  office  of 
judge  of  election.  Wayman  v.  CommoMeeabh,  Kj.  vii.  588 ;  14  Bush, 
46C 

27.  Legislative  Control.  An  office  created  by  the  legislature  may  be 
modified,  limited,  or  abolished  by  the  legislatore.  Stale  f.  McDtmid, 
S.  C.  XV.  662.     Bunting  v.  Gcdes,  N.  C.  iv.  387  ;  77  N.  C.  288. 

28.  Ibid.  —  Contempt.  Where  a  public  officer  has  the  right  of  resig- 
nation, it  is  not  contempt  of  court  for  him  to  resign  in  order  to  avoid 
obedience  to  a  writ  of  the  court.  Walts  v.  Lauderdale  Oountg,  U.  8.  C. 
C.  xiii.  422. 

29.  Night-  Watchman  in  Pott- Office.  A  night-watchman  of  a  post-office 
building  receiving  a  fixed  salary  per  month,  does  not  hoM  an  office. 
Dogle  V.  Raleigh,  N.  C.  xvi.  798. 

30.  «  Office  or  Place  of  Trust  or  Profit."  An  "  ofBce  or  place  of  trust 
or  profit  must  involve  the  exercise  of  functions  affecting  the  public  ia 
order  to  render  the  incumbent  ineligible  to  hold  a  similar  office  or  plaee. 
Ibid. 

31.  Personal  Expenses.  As  a  general  rule,  officers  take  dieir  offices 
cum  onere,  and  must  defray  their  own  personal  expenses.  Femdtm  v. 
Supervisors,  Wis.  v.  478. 

32.  Police  Officers  —  Status.  Police  officers  are  state  and  not  muni- 
cipal officers.     Burch  v.  Bardwicke,  Va.  vi.  382  ;  80  Gratt.  24. 

33.  Police  Power —  Statute  —  Amendment  of  Charter.  The  state  law 
conferring  police  power  is  not  an  amendment  of  city  charters,  but  b  an 
independent  act  Chicago  Packing  Co.  v.  (Meago,  III.  vi.  582  ;  88  III. 
224. 

34.  Power  to  License —  Grant.  The  power  to  regulate  includes  the 
power  to  license  and  direct  the  location  of  a  business.     Rid. 

89.  Printed  Signature.    By  statute  (he  clerk  of  the  beard  of  tuperri* 
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son  vraa  required  to  sign  resolations  of  the  bo«rdl,  Ileldt  tbat  he  might 
adopt  a  piijited  signature.  Williams  t.  McDonald,  CaL  xiL  S59 ;  &8 
Cal.  527. 

36.  Property.  In  Alabama  oflSces  are  not  property.  Seeh«  v.  Robin- 
ton,  Ala.  i.  331 ;  52  Ala.  66. 

37.  PtMie  Accounts  —  Restatement  by  Sueceedioff  Auditor.  Alter  the 
accounts  of  a  public  otflcer  have  been  in  due  form  audited  and  settled  by 
the  auditor,  a  subsequent  auditor  has  no  power  to  open  and  restate  the 
account.      Weaver  v.  Brewer,  Ala.  viiL  138. 

38.  Qwdifying  —  Divestiture.  In  the  absence  of  coustitutioual  inhi> 
bition  the  legislature  may  provide  that  failure  on  the  part  of  au  officer  to 
qualify  shall  operate,  ipso  facto,  a  divestiture  of  offic«u  State  y.  Beard, 
La.  xiiL  173. 

39.  QuaUfieatuM  of  Successor  —  Vacancy.  Where  an  officer  b  ap- 
pointed and  is  to  continue  in  office  until  his  aucoessor  qualities,  he  oon- 
tiuues  in  office  dejure  and  not  merely  de  facto  until  Uie  appointment  and 
qualification  of  a  successor.  Smoot  v.  SomerviUe,  Md.  xiv.  271 ;  57  Md. 
84- 

40.  Resignation  —  Acceptance.  At  oommon  lav  the  resignation  of  a 
public  officer  does  not  take  effect  until  accepted.  Edsoards  v.  U.  S.,  S. 
C  U.S.  xii.  97;  103  U.  &  471. 

41.  Salary — Constitution  —  Priority.  An  officer  whose  salary  k  fixed 
by  the  Constitution  of  the  state  aud  diiacted  to  be  paid  out  of  the  judicial 
fund  has  no  preference  over  other  officers  representing  the  judioal  ex« 
penses  payable  out  of  such  fund  because  his  salary  is  so  fixed.  State  r. 
JBurke,  La.  xiii.  464. 

42.  3id.  —  Separate  Offices.  A  person  wIk)  legitimatdy  holds  sepa- 
rate and  distinct  offices  is  entitled  to  the  salary  attached  to  each  office. 
Collins  V.  U:  S.,  Cu  of  Claims,  ix.  132. 

43.  Jbid. —  "Siek  Leave."  A  public  officer  op  "sick  leave"  is  enti- 
tled to  his  full  pay,  when  be  is  paid  an  anaual  ealarr.  People  w.  Frends, 
N.  Y.  xiii.  5!»9. 

44  StcUe  Reports —  Oopyright.  The  objects  of  the  copyright  will  not 
prevent  the  legislature  from  fixing  the  price  of  the  state  reports. 
Mack  V.  Merrill,  Ind.  L  391 ;  51  Ind.  32. 

45.  Successor — Interim  —  Dalies.  Where  the  Coustitutbn  provide* 
that  a  public  officer  "  shall  hold  bis  office  antil  his  aueoessor  is  elected  or 
appointed  aud  qualified,"  he  must,  after  resignation,  continue  to  discharge 
the  duties  of  the  office  until  his  snooessor  is  elected  or  appointed  and 
qualifieiL      WatU  v.  Lauderdale  County,  U.  S.  C.  C.  xiii.  422. 

46.  Supervisor  of  Mections.  A  supervisor  of  elections  is  an  officer  of 
election.     U.  S.  v.  Fisher,  U.  S.  C.  C.  xii.  483. 

47.  TesL  The  true  test  of  a  public  office  is,  that  it  is  parcel  of  the 
administration  of  the  goverunient,  civil  or  military,  or  is  itself  created 
directiy  by  the  law-making  power,  aud  wiiere  an  information  in  the  bsp 
tore  of  a  quo  warranto  only  will  lie  to  recover  the  same.  Eiiason  v.  Cole- 
man, a.  C.  xiv.  565 :  86  N.  C  235. 

48.  Title  —  OoUateral  Attack.  The  right  of  a  public  officer,  who  is 
not  a  mere  trespasser,  acting  under  color  of  right  as  the  judge  of  a  court, 
cannot  be  attacked  collaterally.  Direct  prooaediugs  by  tl^  State  must 
be  Uken.     State  v.  Williams,  La.  xviL  432. 

49.  Ibid.  —  RemovaL  Au  appointment  to  a  department  of  a  municipal 
government  gives  no  title  to  the  office.  A  removal  may  be  made  by  the 
monicipal  authorities.     JRnes  v.  Diet,  of  Columbia,  I).  C.  viiL  747. 

50.  Osutpation  —  Judges  of  Election  -^  Offence  Described.  Where 
one,  unlawfully  claiming  to  l)e  a  judge  of  the  election,  receives  votes,  and 
causes  them  to  be  returned,  and  certifies  the  returns  thereof,  such  acts 
constitute  a  usurpation  of  the  office.  Wt^man  y.  Commonwealth,  Ky.  vii> 
588;  14  Bush,  466. 
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51.  Vaeaney.  Anthority  in  the  governor  to  fill  vacancies  can  only  be 
conclusively  exercia^  when  a  vacancy  actually  and  legally  exists.  SUM 
V.  Beard,  La.  ziii.  173. 

52.  Ibid.  —  Retignettion.  A  vacancy  does  not  result  from  the  mere 
resignation  of  a  public  officer ;  to  create  the  vacancy  an  acceptance  of 
the  resignation  or  its  eqaivalent  is  indispensable.  StaU  v.  Clayton,  Kan. 
xiii.  523 ;  27  Kan.  442. 

58.  Vacating  —  Contraet.  An  appointment  to,  and  acceptance  of,  a 
manicipal  office  does  not  constitute  such  a  contract  that  it  will  obstruct  a 
vacation  of  the  office.  Burlington  v.  Ettlote,  N.  J.  xii.  182  ;  14  Vroom, 
18. 

54.  Violation  of  Duty.  Whenever  the  law  casts  on  one  a  duty  of  a 
pablic  nature,  any  neglect  of  the  duty  or  act  done  in  violation  of  it  is  in- 
dictable.    Attorney  General  v.  Heaton,  N.  C.  iv.  66;  76  N.  C.  240. 

55.  Woman  —  At  Matter  in  Chancery.  A  woman  can  act  as  a  master 
in  chancery.     Schuehardt  v.  People,  111.  xii.  427. 

PUBLIC  SC3HOOLS. 

1.  Aett  of  Truetees  —  Joint  Meeting.  The  concnrrence  of  a  majority 
of  the  board  of  directors  of  a  school  district,  when  duly  assembled,  b  es- 
sential to  the  performance  of  a  valid  act.  Berrington  v.  School  Dittriet, 
Iowa,  viL  78;  47  Iowa,  11. 

2.  Authority  to  Hire  Certified  Teaekei Contract  vrilh  Teacher  without 

Certificate.  A  contract  to  hire  a  teacher  not  having  a  certificate  is,  in 
certain  cases,  unauthorized  and  void.  Byan  v.  School  Dittriet,  Minn.  xL 
872;  27  Minn.  269. 

8.  "Common"  Schoolt  Defined.  The  term  "common  "  when  applied 
to  schools  is  used  to  denote  that  they  are  open  to  the  public  Roach  v. 
Direetort,  Mo.  xvi.  21. 

4.  Contra^.  A  school  district  is  a  quati  corporation,  and  the  trustee 
thereof  has  power  to  make  contracts  for  teaching,  to  extend  beyond  his 
term  of  office.      Wait  v.  Ray,  N.  Y.  ii.  487. 

5.  Contract  by  Majority  of  Board  jot  Teaching  —  Attent  of  Other 
Membert.  A  contract  for  the  hiring  a  teacher  made  by  two  of  three 
members  composing  a  school  district  committee  is  valid,  where  the  third 
member  authorized  the  others  beforehand  to  make  it,  or  had  notice  to  be 
present  for  the  purpose  of  making  it,  or  consented  to  it  after  it  was  made. 
Wilton  V.  School  District,  Conn.  ix.  488  ;  46  Conn.  400. 

6.  Diteharge.  The  district  school  board  has  a  right  to  discharge  a 
teacher  for  incompetency  or  for  other  sufficient  cause.  Bayt  v.  Stat«, 
Neb.  Hi.  642  ;  6  Neb.  197. 

7.  Expulsion  of  Scholar  for  Injury  to  School  Building.  Expulsion 
from  school,  in  case  he  injures  or  defaces  the  school  property  and  does 
not  pay  the  damages  assessed  therefor,  is  unreasonable,  and  he  may  be 
reinstated  by  mandamus.     Perkins  v.  School  District,  Iowa,  xii.  269. 

8.  Injurious  Rules  —  Courts.  Where  rules  adopted  by  a  school  board 
for  the  regulation  of  a  common  school  are  manifestly  calculated  to  sab- 
vert  or  retard  the  object  for  which  such  schools  are  designed,  the  courts 
will  intervene.     King  v.  School  Board,  Mo.  x.  173. 

9.  Mandamus  to  Admit  Expelled  Scholar.  Mandamus  is  a  proper  rem- 
edy to  compel  the  officers  of  a  school  to  admit  a  pupil  who  has  been 
unlawfully  expelled  from  the  school.  Perkins  v.  School  District,  Iowa, 
xii.  269 ;  56  Iowa,  476. 

10.  Pvpils  not  Admissible.  Persons  under  the  age  of  six  years  or  over 
the  age  of  twenty  years  cannot  legally  be  admitted  to  the  public  schools  of 
Missouri.     Roach  v.  Directors.  Mo.  xvi.  21. 

11.  Rights  and  Duties  of  Teacher  and  Pupil.  While  the  teacher  in 
charge  of  a  public  school  is  subordinate  to  the  school  board,  and  must  en- 
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form  r^olations  adopted  by  it,  yet  in  matters  oonoerning  which  the 
board  has  remained  silent  he  has  authority  as  in  loco  parentis  to  enforce 
obedience  to  bis  lawful  commanda.  State  y.  Burton,  Wis.  vii.  349 ;  45 
Wis.  160. 

12.  Siffhts  of  Party — Jwrisdietion.  Where  the  rights  of  a  citizen 
are  involved  in  the  exercise  of  authority  by  a  school  officer  or  school 
board,  the  courts  mny  determine  whether  such  authority  was  lawfully  ez- 
ercbed.    Perkins  v.  School  District,  Iowa,  xii.  269. 

IS.  Rides.  Where  the  teacher  of  a  school,  with  the  consent  of  the 
board,  for  a  failure  to  comply  with  a  rule  or  to  offer  any  excuse  therefor, 
suspends  a  pupil,  neither  the  board  of  education  nor  the  teacher  is  liable 
in  damages  therefor.     Sewell  v.  Board  of  £dtication,  Ohio,  iii.  279. 

14.  laid.  — A  rule  in  a  school  in  which  instruction  in  rhetoric  is  given, 
that  if  any  pupil  fail  to  prepare  an  exercise  unless  excused  he  shall  be 
immediately  suspended  from  such  department,  is  reasonable.     Jbid. 

15.  Seho(d  Board  —  Dismissal  of  Teacher  —  Compensation  after  Dis- 
missal —  Statute  —  Contract  for  a  Tear,  Where  the  legislature  has 
given  a  school  board  authority  to  dismiss  a  teacher  whenever  it  thinks 
proper,  and  it  has  exercised  this  power,  no  compensation  can  be  paid 
after  such  dismissal,  notwithstanding  that  a  contract  was  made  for  a  year, 
and  the  term  had  not  expired.  The  board  cannot  bind  its  successors  by 
such  a  contract.  Wood  y.  Inhabitants  of  Medfield,  Mass.  v.  304;  128 
Blass.  545. 

16.  School  Directors  —  Action  for  Expulsion  or  Suspension  of  Pupils. 
The  expulsion  or  suspension  of  a  pupil  from  the  benefits  and  privileges 
of  a  school,  for  what  is  considered  "  incorrigibly  bad  conduct,"  implies 
deliberation  and  decision  on  the  part  of  the  directors,  and  no  action  can 
be  maintained  against  them  therefor.     MeCormick  v.  Burt,  III.  ix.  739. 

17.  School  District  RecUxmation  —  Reclamation  of  Lands  Impraetiea- 
iU.  The  fact  that  a  reclamation  of  the  lands  of  the  school  district  is  im- 
practicable  is  not  soflioient  ground  upon  which  to  base  a  forfeiture  of  the 
corporation  of  the  school  district.     People  v.  School  District,  ChI.  viii.  11. 

18.  School  Fundi.  The  state,  in  holding  and  administering  the  school 
fund,  is  acting  in  its  sovereign  capacity.  State  v.  ShelUm,  Coan.  xi.  867 ; 
47  Conn.  400. 

1 9.  School  Officers  —  Janitor  —  Workmen  —  Injuries.  Neither  the 
snperintendent  of  school  buildings,  the  board  of  education,  nor  the  ward 
trustees  are  liable  for  the  negligence  of  the  janitor  or  workmen  for  in> 
juries  resulting  from  a  cellar  door  being  left  open  in  a  school  building 
undergoing  repairs.  Donovan  v.  AfcAlpin,  N.  T.  xi.  851 ;  85  N.  Y. 
185.     Donovan  v.  Board  of  Education,  N.  Y.  xi.  851. 

20.  School  Trustees  —  Negligence  —  Injury  to  Pupil.  The  duty  of 
safe  keeping  the  ward  schools  is  laid  upon  the  ward  trustees,  and  in 
making  repairs  and  employing  workmen  they  act  as  independent  public 
officers,  and  for  their  acts  or  the  nets  of  servants  the  board  of  edocation 
is  not  liable.  Donovan  v.  Board  of  Education,  N.  Y.  xii.  536;  86  N. 
Y.  1 17. 

21.  Selection  of  Studies  —  Parental  Authority.  The  policy  of  the 
school  law  is  only  to  withdraw  from  a  parent  the  natural  right  to  select 
the  branches  to  be  studied  by  the  child  to  the  extent  that  the  exercise  of 
snch  natural  right  would  interfere  with  the  system  of  instruction  pre- 
scribed for  the  school.  Where  the  right  does  not  so  interfere,  it  will  bo 
maintained.     Trustees  v.  People,  III.  v.  590 ;  86  III.  613. 

22.  Suspension  of  Pupil  for  Absence.  A  rule  adopted  by  a  school 
board  which  prescribes  that  absence  from  school,  on  the  part  of  a  pupil, 
for  six  half  days  in  four  consecutive  weeks,  without  satisfactory  excuse, 
shall  be  cause  for  suspension,  is  reasonable  and  proper.  King  v.  School 
Board,  Mo.  z.  178 ;  71  Mo.  628. 
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83.  7baeW«  Ckmtraet.  A  mernb^  of  a  Bcbool  board  is  not  disquali- 
fied to  sit  upon  the  coosideraiion  of  the  validity  of  a  teacher's  contract 
because  his  niece  was  employed  ooder  « like  oontraot.  JBamtntmek  t. 
Holihan,  Mich.  xiL  17  ;  46  Mich.  46. 

24.  7'eae/ier'i  Pay  —  Epithmic  —  School  elated.  A  school-teacher 
must  be  paid  bis  salary  though  tbe  school  has  been  closed  because  of  tbo 
prevalence  of  a  dangerow  ep^emio  in  the  toiro.  £>no»jfY.  School  DiHrict, 
Mich.x.  20. 

QUO  WAREANTO. 

1.  JBurde*  of  Proof.  The  People  need  not  show  aDything  on  a  quo 
warranto.  The  defendant  must  prove  bis  title.  S.  B.  Co.  r.  P*opU, 
111.  i.  39. 

2.  Oorporation.  The  question  whether  a  corporation  exists  or  net 
cannot,  if  the  corporation  appears  to  be  acting  auder  color  of  law,  be 
litigated  collaterally  in  proeeedings  between  private  individuals.  Ban- 
nan  V.  Weatherford,  Tex,  x.  67. 

3.  Corpoiation  Offence  ■ —  Waiver  by  the  State.  Where  a  corporation 
exercises  powers  not  oonferred,  committing  an  o£Fence  thereby  not 
against  a  private  person,  but  against  the  state,  the  state  may  punish  the 
act  or  waive  the  right  to  punish.  People  v.  R.  R.  Co.  III.  vi.  457  ;  86 
111.  537. 

4.  Leave  to  File  Information  —  Discretionary.  The  granting  of  leave 
to  file  an  information  in  the  nature  of  a  quo  warranto  is  in  the  sound 
discretion  of  the  court.  People  v.  R.  R.  Co.  lU.  vi.  457 ;  88  IlL  537. 
Commonwealth  v.  McCarler,  Peun.  xiii.  123 ;  98  Penn.  St.  607. 

6.  Officer  —  Employee  —  University  —  Profeuor.  A  (trofessor  in  a 
university,  by  the  charter  of  which  the  trustees  are  declared  a  body  cor- 
porate with  power  to  create  chairs  of  instruction,  to  elect  professors,  and 
remove  them  for  misconduct,  is  not  an  officer,  bat  a  mere  employee,  ao 
that  if  removed  by  the  trustees  without  a  hearing,  he  is  not  entitled  to 
the  remedy  of  a  quo  warranto.   Philips  v.  Commonwealth,  Penu.  xii.  732. 

6.  Offi^  of  Sheriff.  The  right  of  one  claiming  to  be  and  acting  as 
the  sheriff  of  a  county  cuu  only  be  questioned  by  quo  warranto.  BuU 
T.  Superior  Court,  Cal.  xvi.  71. 

7.  Inconsistent  Offices  —  Surrender.  When  an  incumbent  of  an  ofiice 
takes  another  oifioial  trust  which  is  incompatible  with  the  first,  he  thereby 
vacates  his  former  office,  if  that  office  be  one  which  he  can  surrender. 
Commonwealth  v.  Hauikes,  Mase.  vi.  365  ;  1 23  Mass.  525. 

8.  Public  Office  —  Private  Citizen  as  Relator.  The  writ  of  quo  war- 
ranto to  test  the  right  of  the  incumbent  of  a  public  office  to  exercise  the 
same  will  not  issue  on  the  relation  of  a  private  citizen,  who  claims  no 
right  to  the  office  himself.     Commonwealth  v.  McCarter,  Penn.  xiii.  123. 

9.  Return.  The  order  to  show  cause  must  be  retomable  the  same  as 
other  process.     State  v.  Smith,  Vt.  i.  613. 

10.  Rig/U  of  Conferring  Degrees.  The  fact  that  by  the  charter  the 
power  of  conferring  degrees  is  vested  in  the  faculty  of  a  university  does 
not  convert  its  professorships  into  oorporato  offices.  Philip*  t.  Com- 
monweallh,  Peno.  xii.  732. 

BAILBOADS. 

1.  Action  —  Where  Suable —  County.  A  railroad  may  be  sued  in  any 
county  into  which  its  road  passes,  without  regard  to  the  nature  of  the 
cause  of  action.     R,  R.  Co.  v.  Jewett,  Ohio,  xiv.  28. 

2.  Ibid.  — -^  For  Injuries  —  In  Receiver's  Hands.  An  action  for  injuf 
ries  will  not  lie  against  a  railroad  company  whilst  it  is  in  the  hands  of  a 
receiver ;  and  he  cannot  lie  made  a  party  defendant  on  motion.  Mogers 
v.  R.  R.  Co.  Tenn.  xvi.  536. 
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8.  Ibid. -^  B;/ Pauenger  ~^  Peiuikjf  •'- Debt  MThen  A'panuitj  h  g^ren 
agftinst  a  passenger  for  fraudulently  avoiding  the  payment  of  his  fare  an 
action  for  tke  sum  in  debt  cannot  be  maintained.  The  company  must  sue 
for  the  penalty.     S.  R.  Co.  r.  Watton,  Ct.  of  Appeal,  vii.  638. 

4.  3id.  —  Againtt  Subscriber  —  Foreclosure  —  Defenes.  It  is  not  a 
defence  to  an  action  by  a  railroad  company  to  recover  a  stock  8ubscrip> 
tion,  that  after  the  commeacement  thereof  a  mortgage  on  the  property 
was  foreclosed  and  the  road  sold.  B.  R.  Co.  v.  Gtfford,  N.  Y.  xiiL  844 ; 
87  N.  Y.  294. 

5.  Animal  Killed  through  Wrong-Doing  of  lUrd  Party.  Where  a  rail- 
road company  has  been  cast  in  damages  for  the  killing  of  an  animal  on 
its  track  which  had  got  there  through  the  wrongful  removal  of  a  fence 
sate  by  the  owner  of  land  abutting  on  the  road,  the  owner  of  the  laud  is 
liable  over  to  the  company.  R.  R.  Co.  v.  Dunn,  Iowa,  xiv.  745 ;  59 
Iowa,  619. 

6.  Apportionment  of  Taxes —  Counties.  The  apportionment  of  taxes 
upon  the  personal  property  of  a  railroad  company  is  a  different  process 
from  the  taxation  of  snc^  property ;  and  such  taxes  may  be  apportkwed 
to  the  oouBties  along  its  line.     State  v.  Hardin,  Mo.  iii.  670. 

7.  Baggage  —  Authority  of  Baggage-Matter.  Upon  the  production  of 
a  passenger^  tickets  to  a  place  beyond  the  line  of  the  company's  road* 
the  baggage-master  can  check  the  baggage  by  the  route  indicated  and 
bind  the  company  to  forward  it  by  si^  route.  Isaacson  v.  B,  R.  Co. 
N.  Y.  ivii.  566. 

8.  Ibid.  —  Check  —  Contributory  Negligence,  It  is  not  contributory 
negligence  in  a  traveller  upon  receiving  bis  checks  not  to  discover,  from 
inspecting  them,  that  the  route  indicated  by  the  checks  is  a  wrong  route- 
JWrf. 

9.  Ibid.-:— Evidence.  Where  plaintiff,  at  Denver,  bought  a  ticket  over 
defendant's  road  to  Bueua  Vista,  saw  his  baggage  uuu>aded  from  the 
train  on  which  he  had  eome  to  Denver,  gave  up  his  baggage  check  for 
Denver,  and  received  a  check  from  defendant,  and  upon  arriving  at 
Bnena  Vista  defendant  failed  to  deliver  bis  tmok,  the  company  was  held 
liable.    R.  R-  Co.  v.  Roberts,  Colo.  zvi.  10. 

10.  Ibid. —  Freight  —  Passenger.  A  railroad  company  is  not  obliged 
to  carry  as  baggage  the  trunk  of  one  who  does  not  go  by  the  same  train. 
Graffam  v.  R.  R.  Co.  Maine,  v.  44;  67  Maine,  234. 

11.  Ibid.  —  Route.  If  baggage  is  forwarded  by  the  company  receiv- 
ing it,  by  another  route,  and  it  is  lost,  the  company  is  liable  as  insurer. 
haacsnn  v.  R.  R.  Co.  N.  Y.  xvii.  567. 

12.  Bonds —  Validity — Requisite  Certification.  A  railroad  bond 
upon  which  is  declared  that  "  this  bond  shall  not  become  obligatory  until 
it  shall  have  been  authenticated  by  a  certifioate  indorsed  thereon,  duly 
signed  by  the  trustee  aforesaid,"  does  not  become  obligatory  upon  the 
company  until  such  certification  is  made.  Maas  v.  R.  R,  Co.  N.  Y.  zi. 
228  :  83  N.  Y.  223. 

18.  Erection  of  a  Bridge  —  Obstructing  View,  A  railroad  company 
cannot  recover  damages  for  an  increased  expense  in  running  its  road,  by 
reason  of  an  obstruction  to  the  view  of  its  track,  caused  by  the  erection 
of  a  bridge  or  railway  above  it.  R.  R.  Co.  v.  R.  R.  Co.  Mass.  iii.  122: 
121  Mass.  124. 

14.  By-Law  —  Repugnancy —  Validity.  A  company  made  a  by-law 
requiring  any  passenger  who  should  travel  without  a  ticket  to  pay  a  fare 
from  the  station  where  the  train  first  started  to  the  end  of  his  journey ; 
the  statute  under  which  tmthority  was  sought  for  the  enactment  of  such 
by-law  permitted  the  exacUon  of  an  increased  sam  beyond  the  fare  as 
a  penaltv  when  the  passenger  was  travelling  with  intent  to  avoid  paying 
fare.  Add,  that  the  by-law  was  void,  being  repugnant  to  the  statute. 
R.  R.  Go.  V.  Watson,  Ct.  of  Appeal,  viL  638 ;  40  L.  T.  B.  N.  S.  188. 
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15.  (M  of  Subteription  —  GmtrcH  Railroad  Act  of  1849  —  Notice, 
Under  the  general  ntilroad  law  of  1849,  notice  of  calling  in  subscriptions 
to  stock  is  essential  to  their  enforcement.  McCarty  r.  R.  R.  Co.  Penn. 
vi.  665. 

16.  Cattle  Guard  —  Aeceu  to  Station.  A  railroad  company  u  not  re- 
quired to  maintain  a  cattle  guard,  wliich  would  exclude  the  public  from 
the  station.    Robertton  v.  R.  R.  Co.  Mo.  ir.  440  ;  64  Mo.  412. 

17.  Jbid,  —  Implied  JhUy  to  Corutmet.  In  the  absence  of  contract  or 
charter  obligation  or  statutory  duty  to  maintain  cattle  guards,  no  duty  as 
to  such  guai-ds  will  be  implied.      Ward  ▼.  R.  R.  Co.  U.  S.  C.  C.  xL  257. 

18.  Charter  —  Lease.  A  railroad  cannot  escape  the  performance  of 
any  obligation  imposed  by  its  charter,  or  the  general  laws  of  the  state,  by 
a  voluntary  surrender  of  its  road  into  the  hands  of  lessees.  Freeman  v. 
R.  R.  Co.  Minn.  ziii.  112;  28  Minn.  443. 

19.  &id.  —  Legielature —  Police.  The  legislature,  under  color  of  its 
police  powers,  cannot  regulate  the  tariff  of  charges  of  a  railroad.  Sloa» 
T.  R.  R.  Co.  Mo.  i.  438 ;  61  Mo.  24. 

20.  Ibid.  —  Rate*  of  Char  get —  By-Latet.  The  authority  to  make  by- 
laws which  shall  not  be  in  conflict  with  the  Constitution  and  laws  of  the 
United  States,  or  of  the  state,  coupled  with  a  grant  of  power  to  the  board 
of  directors  to  establish  rates  of  toll,  cannot  he  construed  to  empower 
Btich  board  of  directors  to  fix  and  collect  tolls  beyond  the  rates  allowed 
by  the  laws  of  the  state.     Rvggle*  v.  People,  S.  C.  U.  S.  xvi.  257. 

21.  Claim  for  Lou —  Stipulation.  A  stipulation  that  a  claim  for 
loss  must  Be  made  at  delivery,  will  not  protect  the  company  where  the 
claim  is  made  in  a  reasonable  time  after  the  loss  is  ascertained.  R.  R. 
Co.  V.  HoUaway,  iv.  425 ;  9  Heisk.  188. 

22.  Cloting  Ticket  Office.  A  railroad  company  may  dose  its  ticket 
office  at  any  station  at  the  time  when  or  after  the  time  that  any  train  is 
advertised  to  leave,  the  office  having  been  open  for  a  reasonable  time  be- 
fore such  advertised  hour.  Swan  v.  R.  It.  Co.  Mass.  ziii.  590 ;  1S2 
Mass.  116. 

23.  Condemning  Land  —  Adjoining  Oumers  —  Easements.  Where 
the  lessee  of  the  owner  of  land,  over  which  a  railway  had  been  made, 
built  an  inn  close  to  the  line  with  overlooking  windows,  the  company 
has  no  right  to  obstruct  his  view  by  erecting  a  nigh  board  fence  in  order 
to  prevent  the  acquisition  of  an  easement.  Norton  v.  R.  R.  Co.  Chan. 
Div.  vi.  576;  89  L.  T.  R.  N.  S.  26. 

24.  Ibid.  —  lAind  Adjoining  Side  Track.  The  New  Jersey  act  con- 
cerning railroad  corporations  (March  6,  1877,  Pamph.  L.  48),  which  au- 
thorizes such  corporations  to  condemn  lands  "adjoining  their  road  as 
constructed  on  their  right  of  way  as  located,"  does  not  apply  to  lands 
which  merely  aAyom  a  side  track  leading  from  the  railway  route  to  a 
freight-house.  Stale  v.  R.  R.  and  Canal  Co.  N.  J.  xii.  368;  14  Vroom, 
110. 

25.  Ibid. — Right  of  Way —  Car  Houses  and  Shops,  A  right  of  way 
does  not  authorize  the  erection  of  houses  on  the  land  over  which  it  is  to 
be  exercised  by  the  company.     R.  R.  Co.  v.  Petermann,  Penn.  vii.  90. 

26.  Ibid.  —  Commissioners  to  Award  Damages  —  Report  —  Appeal. 
The  mere  question  of  damages  is  not  the  subject  of  an  appeal  from  the 
report  of  the  commissioners  to  award  land  damages.  In  re  R.  R.  Co.  N. 
T.  ix.  586 ;  20  Hun,  18. 

27.  Ibid.  —  Compensation  —  7\tle.  The  title  of  the  owner  is  not  di- 
vested until  just  compensation  has  been  made  by  the  company  appropri- 
ating his  land.  R.  R.  Co.  v.  Jones,  Ala.  xii.  645 ;  68  Ala.  48.  MaUandin 
V.  R.  R  Co.  U.  S.  C.  C.  XV.  97.  Derby  v.  R.  R.  Co.  Mass.  i.  569  ;  119 
Mass  516. 

28.  Ibid.  — Covering  Drains  or  Oub/erls.     A  railroad  company  having 
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a  right  of  way  over  land  is  not  boond  to  plank  or  cover  a  drain  or  cnl- 
vert,  so  as  to  prevent  accidents  to  cattle.  R.  R.  Go.  v.  Lyon,  Ala.  viii. 
234. 

29.  Ibid.  —  Obstructions.  Where  in  consideration  of  the  right  of  way 
the  company  agreed  to  carry  off  surplus  water,  though  the  proper  drains 
were  made  on  the  land,  yet  the  company  is  liable  for  damages  arisine 
because  of  obstructions  in  the  culvert  on  adjoining  lands.  Madden  \.  R. 
R.  Co.  Ohio,  I.  669  ;  86  Ohio  St.  46. 

80.  Ibid.  —  Land  of  Wife  —  Hutbcmdtt  Content.  A  railroad  com- 
pany's right  of  way  over  the  wife's  land  obtained  from  the  husband  will 
be  upheld  during  the  marriage.  Kanaga  v.  R.  R.  Co.  Mo.  xv.  213 ;  76 
Mo.  207. 

3 1 .  Ibid.  —  Statute  —  County  Commitsioner*.  Under  the.  Massachusetts 
statute  land  cannot  be  taken  by  a  railroad  without  the  permission  of  the 
owner,  unless  the  county  commissioners  first  prescribe  the  limits  within 
which  the  same  may  be  taken.  Derby  v.  R.  R.  Co.  Mass.  i.  569 ;  119 
Mass.  516. 

32.  Ibid.  —  U$e.  The  right  of  way  acquired  by  a  railroad  company 
is  exclusive  at  all  times  and  for  all  purposes.  R.  R.  Co.  v.  Philadelphia, 
Penn.  viii.  88 ;  88  Penn.  St.  424. 

33.  Conductor'!  Check  —  Non-Paymeta  of  Fare.  The  conductor's 
check  for  a  ticket  check  must  be  produced  to  the  succeeding  conductor, 
or  the  passenger  may  be  ejected,  if  reasonable  force  only  is  used.  Jerome 
V.  Smith.  Vt.  i.  334;  48  Vt.  240. 

84.  Chmmon  Carrier —  Powert  and  IhUy.  A  railroad  company  is  a 
quasi  public  corporation,  and  is  bound  by  the  law  regulating  the  powers 
and  duties  of  common  carriers  of  person  or  property.  Express  Co.  v.  R. 
a.  Co.  U.  S.  C.  C.  xii.  193. 

35.  Connecting  Lines  —  Agency  —  Grain.  As  to  how  far  connecting 
lines  are  agents  for  the  receipt  of  grain  and  the  examination  of  its  condi- 
tion, see  Evans  v.  R.  R.  Co.  Ga.  ii.  817 ;  56  Ga.  458. 

86.  Ibid.  —  Baggage.  Section  2084  of  the  Code,  providing  that  the 
last  of  a  connecting  line  of  railroad  over  which  goods  are  shipped,  which 
receives  them  as  in  good  order,  is  liable  to  the  consignee,  does  not  apply 
to  baggage  of  a  passenger  checked,  and  accompanying  him  on  his  pas- 
sage.    Wolff  V.  R.  R.  Co.  Ga.  xiv.  202;  68  Ga.  653. 

37.  Ibid.  —  Damage  —  Lart  Liable.  The  last  of  a  series  of  connecting 
lines  receiving  freight  is  liable,  subject  to  the  contract  of  shipment  wil£ 
the  first  line,  unless  it  appear  that  the  lass  did  not  occur  on  the  road 
saed ;  the  burden  being  upon  it  to  show  that  the  loss  did  not  occur  on  its 
line.     R.  R.  Co.  v.  HoUaway,  iv.  425 ;  9  Heisk.  188. 

38.  Ibid.  —  "  Good  Order  "  —  Receipt.  Where  goods  receipted  for  as 
in  good  order  by  one  of  a  connecting  line  are  received  in  a  damaged  con- 
dition by  the  consignee,  the  road  sued  therefor  may  show  that,  though 
apparently  in  good  order,  they  were  damaged  before  shipment.  R.  R. 
Co.  v.  Rogers'  Co.  Ga.  ii.  642. 

89.  Corporations  Consolidated — FrancMse  of  New  Company.  Where 
two  or  more  railroad  companies  consolidate  under  authority  of  law,  the 
new  company  succeeds  to  all  the  franchises  of  the  several  companies. 
Letris  v.  Clarendon,  U.  S.  C.  C.  vl.  609. 

40.  Ibid.  —  New  Corporation  —  Liability  for  Debts.  Upon  consolida- 
tion of  two  railroads,  nnder  a  distinctive  name,  the  new  corporation  is 
liable  for  the  debts  of  the  two  former  companies.  Indianola  v.  R.  R. 
Co.  Tex.  xir.  185. 

41.  Ibid.  —  Validity  —  Municipal  Subscription  —  Payment  in  Bonds 
—  EstoppeL  Where  a  municipal  corporation  issues  its  bonds  in  pay- 
ment of  Its  subscription  to  the  stock  of  several  consolidated  railroad  com- 
panies, in  an  action  npon  them  it  is  estopped  from  showing  that  the  con- 
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aolidation  prooeedings  were  irrtttnlar.    Leteis  r.  CWouim,  IL  S.  C.  CL 
vi.  609. 

42.  Conttitutionality  of  Statute  giving  Double  Damages /or  Cattle  Killed 
btf  Railroad.  A  statute  which  entitles  a  private  person  to  recover  against 
a  railroad  company  double  damages  for  stock  killed  by  it,  in  conseqiieuoe 
of  its  failure  to  maintain  fences,  is  constitutional.  It  is  a  penal  and  not 
a  compensatory  statute.     Bamett  v.  Ji.  R.  Co.  Mo.  tL  783. 

43.  Cotutruelion  —  Defective  Construetiou  of  Railroad  —  Lattd- 
Owner.  A  land-owuer  can  recover  from  a  railroad  damages  caused  by 
its  improper  construction.     Perley  v.  R.  R.  Co.  N.  H.  4  Am.  L.  T.  R.  464. 

44.  Ibid.  —  Highway—'  Limitation.  Power  to  build  its  road  across  a 
highway  does  not  authorize  an  obstruction  that  would  permanently  inter- 
fere with  public  travel ;  and  the  statute  of  limitutions  will  not  run  against 
an  action  brought  to  enforce  au  obligation  to  restore  the  highway  to  such 
condition  as  will  not  impair  its  usefulness.  R.  R.  Co.  v.  Commiuioners, 
Ohio,  vi.  694. 

45.  Jbid.  —  ManagemetU  of  Road.  The  care  required  of  a  company 
pertains  to  the  original  construction  of  its  road,  the  frequent  examination 
of  the  same,  and  the  employment  of  a  sufficient  number  of  competent 
agents  to  conduct  its  trains.  R.  R.  Co,  v.  HaUoreit,  Tex.  xi.  141 ;  53 
Tex.  46. 

46.  lUd.  —  In  Street — Abutting  Ofonert  —  htjunetion.  Wliere  the 
construction  of  a  railroad  in  a  public  street  is  injurious  to  abutting  own- 
ers, it  may  be  enjoined  until  the  proper  proSeedings  for  the  condemna- 
tion of  privatfi  property  have  been  observed,  whether  the  fee  is  in  the 
city  or  abutting  owners.  R.  R.  Co.  t.  Laurence,  Ohio,  xiii.  568 ;  88 
Ohio  St.  41.  R.  R.  Co.  v.  Beisel,  MicL  xiiL  592 ;  47  Mich.  R.  R.  Co. 
V.  Irvine,  Kan.  xi.  610. 

47.  Ibid.  —  Injury  to  Adjacent  Property.  A  railroad  company,  oc- 
cupying a  public  street,  is  liable  for  injuries  to  a  land-owner  due  to. 
smoke,  cinders,  and  cracking  of  walls  by  its  trains,  as  well  as  for  obstruc- 
tion of  access  to  the  premises.  R.  Jk.  Co.  v.  Etierle,  Ky.  vL  16;  13 
Bush.  677 

48.  Ibid.  —  Liability  for  Paving  by  Munia'pality.  A  municipality 
cannot  support  a  claim  for  paving  against  the  road-bed  of  a  railroad 
company,  whether  the  company  owns  the  fee  or  merely  a  right  of  way. 
R.  R.  Co.  V.  Philadelphia,  Penn.  viii.  88 ;  88  Penn.  St.  424. 

49.  Ibid.  —  Diversion  of  Non-Navigable  Streams  —  Cost  —  Neeestity. 
A  statute  which  declares  that  the  course  of  non-navigable  streams  may 
be  temporarily  or  permanently  diverted,  in  order  to  enable  a  railway 
company  the  more  conveniendy  to  construct  its  line  of  road  cannot  be 
construed  to  justify  such  diversion  because  thereby  the  road  can  be  con- 
structed at  a  less  cost;  the  diversion  mu^t  be  necessary  to  the  convenient 
construction  of  the  road.  Pugh  v.  Railway  Co.  Ct.  of  Api>eal,  x.  349 ; 
42  L.  T.  B.  N.  S.  863. 

50.  Continuous  Passage  —  Construction.  A  raUway  ticket  for  a  lioi- 
ited  number  of  days  may  be  used  to  begin  the  passage  on  any  hour  of 
the  last  day.     Auerhach  v.  R.  R.  Co.  N.  Y.  xiv.  25. 

51.  Ibid.  —  Right  to  Stop  Over.  In  the  absence  of  any  regulation  the 
obligation  created  by  the  sale  of  a  ticket  is  for  a  continuous  ride.  Haitem 
r.  R.  R.  Co.  Ohio,  xvii.  256. 

52.  Ibid.  —  Conductor's  Permission.  Where  plaintiff,  on  a  tidtet  en- 
titling him  to  a  continuous  ride  only,  stops  over  by  permission  of  the  con- 
ductor, the  rules  of  the  company  restricting  the  right  to  grant  such  per- 
mission to  train  i^nts,  be  cannot  recover  against  the  company  for 
ejection.     Petrie  v.  R.  R.  Co.  N.  J.  xi.  848 ;  13  Vroom,  449. 

58.  Control  of  Drawing-Room  Car  Attached  to  Train.  Attaching  a 
"Wagner  Drawing- Room  Car"  to  a  train  put*  the  car  under  the  control 
of  the  railroad  company.     Thorpe  v.  R.  R.  Co.  N.  Y.  v.  464. 
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54.  Cemiraelt  —  DUerimimatUn.  A  oontract  made  by  a  roHraad  eom- 
panj  for  such  daily  trausportation  <rf  goodit  to  any  one  person  as  disables 
tlie  railroad  from  serving  others  equally  entitled  is,  as  to  such  person, 
Toid.     Enprets  Oo.  ▼.  R.  R,  do.  Tbx.  xi.  735. 

55.  Jbid.  —  Carrying  Pnuengtr  —  Over  Olhtr  Soadt.  A  raflroad 
oompaay  may  contract  to  cairy  a  passeneer  any  distance,  proTtded  its 
own  line  be  a  part  of  the  journey.  Ana  it  is  immaterial  whether  the 
part  owned  be  the  first  or  last  or  middle  of  the  route.  Hudson  t.  R.  R. 
Co.  U.  S.C.  C.  xiii.  295 ;  8  iMcCrary,  249. 

56.  Ibid.  —  Ptutenger — Stop-Ovtr  Tiekett.  A  regqiation  Iiy  a  rail- 
road company  that  a  passenger  wlio  desires  to  stop  over  at  an  intermediate 
station  must  proeare  a  stoivoTer  ticket  from  the  conductor  is  a  reason- 
able reealation.     Yortom  v.  R.  R.  Co.  Wis.  zni.  447  ;  54  Wis.  234. 

57.  Ibid.  —  Reftucd  to  Pag  —  HxptUtion  —  ReadmiUance.  The  pas- 
senger mast  go  through  to  his  destination  with  the  train  upon  whicli  he 
starts ;  aad  if  he  stops  off,  witbo«t  prooaring  a  check  in  compliance  with 
the  rules  of  the  company,  the  conductor  is  jnatifled  in  expelling  him  from 
the  train.  The  purchase  of  a  ticket  from  the  point  where  he  is  expelled 
to  his  destination  will  not  entitle  iiim  to  readmittance  as  a  passenger  npou 
the  same  train.     Stone  v.  R.  R,  Co.  Iowa,  vi.  489 ;  47  Iowa,  82. 

58.  Jbid.  —  Baggage.  The  contract  of  a  railroad  corporation  with  a 
passenger  by  the  sole  of  a  passenger  ticket,  as  relating  to  baggage  to  he 
carried  thereunder,  includes  only  personal  baggage.  BhtmaniU  v.  R.  R. 
Co.  Mass.  ix.  314 ;  127  Mass.  822. 

59.  Ibid.  —  Return  Ticket  —  Another  Station  —  Extra  Fare.  A  r^ 
torn  ticket  hetwees  any  two  stations  will  not  entitle  the  bolder  to  travel 
beyond  the  terminal  station  mentioned  therein  without  paying  extra  fare, 
even  though  return  tickets  between  the  points  were  the  same  price.  R. 
R.  Oo.  V.  Pollock,  Exch.  Div.  ix.  128. 

60.  Bid.  — Statute — Territorial  Limit*.  The  Stat.  1871,  c.  223, 
wfaioh  declares  that  the  holder  of  a  railroad  ticket  shall  have  the  right  to 
stop  over,  and  that  his  ticket  shall  be  good  for  a  passage  foi*  six  years, 
applies  only  to  transportation  within  the  territorial  limits  of  this  state. 
Carpenter  v.  R.  R.  Co.  Maine,  xii.  783. 

61.  Bid.  —  Uirough  Charges  PubHshed.  The  liability  of  a  company 
which  receives  goods  for  transportation  to  a  point  beyond  its  line  is  not 
affected  by  the  fact  that  in  its  depot  the  charges  for  through  carriage  are 
posted.    .«.  R.  Oo.  V.  Mgrick,  S.  C.  U.  S.  xv.  129 ;  107  U.  S.  102. 

62.  Ibid.  —  7%rough  Check  —  Connecting  Lines  —  Damage  to  Sag- 
gage.  Where  a  passenger  with  a  through  ticket  over  a  connecting  line 
checks  bis  baggage  through  to  bis  destination,  he  may  sue  either  the  road 
issuing  the  check  or  the  road  delivering  the  baggage  in  bad  condition  for 
lo«8  or  damage.  Wolfr.  R.  R.  Co.  6a.  xiv.  202;  68  Ga.  658.  R.  R. 
Co.  V.  Ferguson,  Tex.  xiv.  701. 

63.  Jbid.  —  Through  Contract  —  Special  Contract.  A  railroad  com- 
pany which  receives  goods  to  l>e  transported  l>eyond  its  own  line  is  bound 
to  deliver  it  to  a  connecting  line  to  be  forwarded.     R.  R.  Co.  v.  Myrick, 

'  S.  C.  U.  S.  XV.  129;  107  U.  S.  102. 

64.  Ibid.  —  Permssion  to  fake  TliroHgh  Contract.  A  notice  that  the 
■bipping  receipt  might  "be  exchanged  for  a  through  bill  of  lading" 
would  rather  indicate  that  the  receipt  was  not  a  through  contract  than 
tiiat  it  was  such  a  contract.     Jbid. 

66.  Ibid.  —  Ticket.  The  ticket  given  to  a  railroad  passenger,  upon 
payment  of  his  fare,  is  a  receipt  merely,  and  not  a  contract.  Ijygan  r. 
R.  R.  Ckf.  Maxvi.  115. 

66.  Ibid.  —  Set  of  Tickets  —  Continuous  Passage.  When  a  set  of 
tickets  are  given  by  one  company  over  its  own  and  connecting  roads,  and 
there  h  •  ooDdltioa  that  eAcb  road  will  be  responsible  for  the  passenger 
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only  on  its  own  road,  the  oontinuoos  passage  demanded  by  the  Ucket  is 
sudk  a  passage  on  each  road  separately.  Atierbaeh  v.  £.  R.  Go.  N.  Y. 
xiv.  25. 

67.  Jbid.  —  AttignmetU.  A  ticket  issued  to  a  passenger  may  be  as- 
signed by  delivery  so  as  to  give  a  right  of  action  to  the  assignee.  Aid- 
ton  V.  R.  R.  Co.  U.  S.  C.  C.  xiii.  295  ;  2  McCrary,  249.  Saeper  t.  R. 
R.  Co.  Penn.  xiv.  699 ;  100  Peuu.  St.  259. 

68.  Crossings  —  Levd  Crossings  —  Use  —  Traffir.  Level  railway 
crossiogs  may  be  used  for  any  purpose  for  which  they  can  be  used,  sub- 
ject to  the  obligation  of  not  impropei-ly  interrupting  trafiBc.  Land  Co.  v. 
R.  R.  Co.  Chan.  App.  i.  158 ;  Chan.  App.  586. 

69.  3id.  —  Public  Highwags  —  Statutes.  The  General  Bailroad  Act 
of  1850,  c  137,  §  28,  gave  every  railroad  company  authority  to  construct 
its  road  across  any  street,  highway,  plank-road,  or  turnpike.  Stranahan 
V.  R.  R.  Co.  N.  Y.  xiL  410 ;  84  N.  Y.  808. 

70.  Jbid.  —  Repair.  Where  a  railroad  company  lays  its  track  across 
a  public  highway,  it  is  the  duty  of  tho  company  to  keep  in  r^>air  tlie 
crossing,  and  so  much  of  the  highwH}'  as  is  embraced  in  its  right  of  way ; 
and  for  failure  to  do  so  it  is  indictable  as  a  public  nuisance.  R.  R.  Co. 
V.  Commonwealth,  Ky.  xiiL  555  ;  80  Ky.  137. 

71.  Damages  —  Live  Stock —  Contract.  A  railroad  company  may 
contract  with  the  shipper  of  live  stock  for  a  consideration  that  the  com- 
pany shall  be  released  from  all  liability  for  damages  disconnected  from 
the  running  of  the  trains;  as  from  overloading,  suffocation,  heat,  and  the 
like.     R.  R.  Co.  v.  BecUie,  Ga.  xii.  359. 

72.  Declarations  of  Agents.  Tho  declarations  of  the  agents  of  a  rail- 
road company  are  admissible,  and  will  bind  the  company  only  when  made 
in  the  particular  business  intrusted  to  them.  Erans  v.  R.  R.  Co,  Gra.  ii. 
817  ;  56  Ga.  458. 

73.  Deed  —  Right  to  Till  Reserved.  A  reservation  in  a  deed  to  a  rail- 
way to  cultivate  and  gather  crops  on  laud  so  conveyed,  but  not  required 
for  railway  purposes,  is  a  personal  right  — not  an  easement  appurtenant. 
Pierce  v.  Keator,  N.  Y.  iv.  504;  70  N.  Y.  419. 

74.  Directors  —  Contracts  —  Fixed  Period —  Ultra  Vires.  A  con- 
tract of  the  board  of  directors  to  transport  for  a  fixed  future  period  for  a 
compensation  not  exceeding  the  maximum  rate  is  not  ultra  vires,  R.  R. 
Co.  v.  Furnace  Co.  Ohio,  xii.  761. 

75.  Discretion  in  Locating  Roads.  Where  a  railroad  company  is  au- 
thorized to  construct  a  road  between  two  points,  and  there  is  no  express 
provision  to  the  contrary,  its  discretion  in  selecting  the  route  cannot  bo 
inquired  into  by  the  court.  Slruthers  v.  R.  R.  Co.  Penn.  vL  731 ;  6  W. 
N.  C.  No.  13. 

76.  Discrimination  as  to  Rales  or  Terms.  It  is  the  duty  of  a  railroad 
company  to  carry  for  all  persons  without  discrimination  as  to  rates.  Ex- 
press  V.  R.  R.  Co.  U.  S.  C.  C.  xii.  193. 

77.  Ibid.  —  Destination.  The  statute  against  unjust  discrimination  in 
freights  applies  to  rates  from  a  place  within  the  state  to  a  des'jnation 
without  it.     People  v.  R.  R.  Co.  111.  xiv.  585  ;  104  111.  476. 

78.  Ibid. —  Injury  —  LiaMlity.  A  railroad  company  is  liable  in  dam- 
ages in  favor  of  one  who  can  show  injury  resulting  from  discriminatiou. 
Sags  V.  Pennsylvania  Co.  U.  S.  C.  C.  xiv.  323. 

79.  Ejecting  Passenger  —  Drawing-Room  Car  —  Liability  of  Company 
for  Acts  of  Porter —  Trespass.     Where  a  passenger  upon  a  railway  car, 

being  unable  to  get  a  seat  in  the  ordinary  passenger  cars,  entered  a  draw- 
ing-room car  to  remain  until  there  was  a  vacant  seat  in  one  of  the  other 
cars,  and  the  porter  ejected  him,  it  was  held  1,  the  porter  of  the  drawing- 
room  car  was  a  servant  of  the  railroad  company ;  and  2,  the  pctssenger 
was  not  a  trespasser  in  entering  the  drawing-room,  and  taking  a  seat  to 
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»wa.\t  being  seated  in  another  car.     7%orp«  y.  S.  S.  Co.  N.  T.  viii.  55; 
76  N.  Y.  402. 

80.  Ibid. — From  Freight  Train — Ticket  —  ReguUuiom.  A  railway 
company  can  eject  a  passenger  from  a  freight  train  unless  be  produces 
the  ticket  reqoired  by  its  regulations,  liane  v.  R.  R.  Co.  Tenn.  xi.  757 ; 
5  Lea,  124. 

81.  Ibid.  —  Non-Payment  of  Fare  —  RemovaL  A  rule  directing  con- 
ductors to  remove  from  the  cars  those  who  refuse  to  pay  their  fare  is 
reasonable.  Shelton  v.  R.  R.  Co.  Ohio,  iii.  638 ;  29  Ohio  St.  215.  See 
Robeoa  v.  R.  R.  Co.  N.  Y.  x.  787  ;  19  Hun. 

82.  Jbid.  —  Drunken  Passenger  —  Resulting  injuries.  The  employees 
of  a  railroad  company  ejecting  a  passenger  for  non-payment  of  fare, 
wliile  drunk,  along  the  road  where  he  suffers  from  exposure  to  the 
weather,  render  the  company  liable  for  ihe  injuries  Consequent  upon  such 
exposure.     R.  R.  Co  v.  Sullivan,  Ky.  xvii.  745. 

83.  Ibid.  —  Reserving  Car  for  Ladies.  A  railroad  company  may  re- 
serve cars  for  ladies ;  and  a  man  improperly  in  such  a  car  may  he  re- 
moved by  the  use  of  the  requisite  force.  Peck  v.  R.  R.  Co.  N.  Y.  v.  23 ; 
70  N.  Y.  587. 

84.  Ibid.  —  At  Station  —  Fare  Tendered.  A  passenger  may  be  ejected 
for  refusing  to  pay  his  fare,  if  the  train  is  stopped  for  that  purpose ;  but 
if  he  is  carried  to  a  regular  station  he  or  any  one  can  legally  pay  his  fare. 
O'Brien  v.  R.  R.  Co.  N,  Y.  ix.  621. 

85.  Ibid,  —  topping  at  Intermediate  Station  —  Payment  of  Fare  — 
.Evidence.  Railroads  may  prescribe  reasonable  regulations  in  relation  to 
passengers  stopping  over  at  intermediate  stations.  Where  a  passenger 
refases  to  pay  bis  £are,  the  agents  of  the  company  may  put  him  off  at  any 
station.  The  individual  check  of  one  conductor  will  be  no  evidence  to 
another  that  the  holder  has  paid  his  fai-e  to  a  given  point.  Jfreen  v.  R. 
R.  Go.  Tex.  vii.  379 ;  50  Tex.  43. 

86.  Ibid.  —  Unauthorized  Pass.  An  action  against  a  company  can- 
not be  maintained  for  ejecting  a  passenger  travelling  on  a  pass  issued  by 
an  agent  in  violation  of  its  instructions.  Rroton  v.  R.  R.  Co.  Mo.  iv. 
123 :  64  Mo.  536. 

87.  Ibid.  —  Ticket.  A  railroad  company  may  expel  a  passenger  who 
bas  no  ticket  and  refuses  to  pay  the  money  fare,  the  same  being  fifteen 
cents  more  than  the  price  of  a  ticket  at  the  station.  Swaa  v.  R.  R.  Go. 
Mass.  xiii.  590;  132  Mass.  116. 

88.  Ibid.  —  Ticket  at  Reduced  Rate  —  Expiration  of  Limit.  Where 
the  plaintiff  travels  on  defendant's  railroad  upon  a  ticket  sold  at  a  re- 
duced rate,  containing  a  condition  that  it  is  good  only  on  or  before  a  date 
named  on  it,  and  at  three  o'clock  in  the  morning  of  the  day  following 
said  day  the  defendant's  conductor  puts  the  plaintiff  off  the  train  on  his 
refusal  to  pay  for  the  rest  of  the  trip,  if  it  be  the  fault  of  the  passenger 
that  the  ticket  has  expired  before  he  arrives  at  his  destination  he  must 
bear  the  loss,  and  pay  the  regular  fare;  but  if  it  be  the  fault  of  the 
company  that  he  has  not  reached  his  destination  he  is  entitled  to  use  the 
ticket,  though  the  time  for  which  it  was  limited  has  passed.  Auerbach 
v.  R.  R.  Co.  N.  Y.  xi.  511 ;  60  How.  Pr.  382. 

89.  Ibid.  —  Elements  of  Trespass  in  such  Case.  A  passenger  in  a 
drawing-room  car,  other  cars  being  full,  becomes  a  trespasser  only  on  re- 
fusing to  pay  extra  fare  on  demand,  and  unreasonably  refusing  to  leave 
the  car.     Thorpe  v.  R.  R.  Co.  N.  Y.  v.  464. 

90.  Btid.  —  Trip  Check  —  Non-Compliance  — Negligence.  Where  a 
passenger  has  requested  a  stop-over  ticket,  but  by  the  negligence  of  the 
conductor  he  is  given  only  a  trip  check,  the  second  conductor  may  eject 
the  passenger  upon  his  refusing  to  pay  his  fare.  Torton  v.  R.  R.  Go. 
Wis.  xiii.  447  ;  54  Wis.  234. 
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91.  In  Bxpreta  Btuinett  -*  D«ty  to  Other  Sxpreu  Oompanin.  Wben 
a  railroad  cumpaoy  engages  in  the  express  business,  it  atnst  do  so  on 
terms  of  perfect  equality  with  ail  other  express  oompsDiet.  Expren  Co. 
V.  R.  R.  Co.  U.  8.  C.  C.  xii.  193. 

92.  Fences.  Prior  to  8tat.  I84I,  e.  125,  the  common  law  rale  as  to 
fences  prevailed  in  Massachusetts.  An  owner  was  not  bound  to  minn* 
taiu  a  fence  between  his  land  and  that  of  a  railroad  corporation.  R.  R. 
Co.  V.  Briggt,  Mast.  xiii.  559 ;  182  Mass.  24. 

93.  JUd.  —  Noiiet  bjf  Owner.  A  railroad  company  cannot  escape 
liability  for  injuries  due  to  its  failure  to  fence,  by  pleading  that  Um 
owner  had  notice,  and  allowed  his  stock  to  pasture  in  the  adjoining  field. 
R.  R.  Co.  V.  Smith,  Ohio,  xir.  698. 

94.  Ibid, —  Waived  by  Owner — •Stranger*.  If  by  an  arrangement 
with  the  owner  of  adjoining  land  the  eompaay  be  relieved  from  the  duty 
of  fencing,  it  omits  to  do  so  at  its  peril  as  to  strangers.  Berry  v.  R.  R. 
Co.  Mo.  iv.  458;  64  Mo.  172. 

95.  Jbid.  —  Cattle  Otuxrde  —  PoHct  Power.  A  clause  in  a  railroad 
charter,  which  provides  for  the  eonstruotion  of  fences  bj  the  company, 
and  when  it  shall  provide  them,  does  not  exclude  the  state  from  any 
future  exercise  of  its  police  power  ovw  them.  Gilkm  r.  R.  R,  Oa,  Minn, 
ix.  375  ;  26  Minn.  268. 

96.  3{d.  —  Contributory  Negligence.  A  railroad  company  which  does 
not  fence  its  track  at  a  place  whero  by  statute  it  is  required  so  to  do  is 
liable  for  stock  killed  or  injured  on  the  track  by  trains,  and  the  mere 
negligence  of  the  owner  of  the  stock  is  not  a  defeace.  R.  R.  Qk  r. 
Fntuzen,  Neb.  xvii.  660. 

97.  Jbid.  —  6ate$  cU  Oroseingt  in  Town  —  Private  Ineonvenience.  Tbo 
fencing  of  a  railroad  in  a  city  with  gates  at  the  street  crossings  is  a  regu- 
lation for  public  safety.     Miller  r.  R.  R.  0».  U.  S.  C.  C.  x.  197. 

98.  3id.  —  Gatei,  etc.  —  StattUory  Duty —  Performamce.  The  statu- 
tory  duty  of  a  railroad  corporation  to  erect  and  maintain  proper  fences, 
and  to  make  gates,  crossings,  and  other  facilities  for  the  land-owners,  is 
completely  performed  by  providing  and  keeping  them  in  proper  condition 
for  use.     Hook  v.  R.  R.  Co.  N.  H.  ix.  348  ;  58  N.  H.  251. 

99.  Jbid.  —  Liond  of  Railroad  Bordering  Track.  That  cattle  passed 
from  plaintiCT's  land  to  adjoining  land  of  the  defendant  company,  and 
thenoe  to  ite  track,  where  they  were  injured  by  a  passing  tmin,  does  not 
relieve  the  defendant  from  liability.  Gillam  v.  R.  R.  Co.  Minn.  ix.  S75 ; 
26  Minn.  268. 

100.  Ibid.  —  Negligenee.  The  statute  requh-ing  railroad  companies  to 
keep  up  the  fences  on  the  line  of  their  roads  is  to  be  construed  that  tliia 
thall  tm  done  so  that  there  shall  be  no  neglect  lieyond  a  period  which 
is  reasonable  under  the  circumstances.  Robinson  v.  R.  R.  Ch.  Mich.  i. 
leO ;  32  Mich.  322. 

101.  Jbid.  —  Statute  —  Fright.  A  railroad  company  which  by  statute 
is  liable  for  damages  for  an  injury  to  live  stock  on  its  track  is  liable  only 
for  injuries  from  ctmtact,  not  for  injuries  from  fright.  Sckertz  v.  R,  R. 
Co.  111.  xvii.  288. 

102.  Freight  —  Common  Carriers  —  military  Control  —  Refusal  of 
Freight  —  lAability.  A  railroad  under  the  military  control  of  the  gov- 
ernment cannot  be  held  liable  for  refusing  freights  when  it  would  not  bo 
safe  to  undertake  their  carriage,  or  for  discrimintidoa  in  consequenoa  of 
military  orders.     Phelps  v.  R.  R.  Co.  III.  x.  329 ;  94  111.  548. 

103.  Ibid. — Lost  Merchandise — Implied  Contract.  A  bagglf^;e-Ittas- 
ter  cannot  bind  the  company  to  pay  for  lost  merchandise  put  in  the  bag- 
gage of  a  passenger,  merely  by  receiving  it  under  some  personal  knowl- 
edge that  the  packages  omitained  merc^uidise.  J^umantU  T.  R.  R,  Co. 
Mass.  ix.  314;  127  Mass.  322. 
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104.  Ihid.  —  Merchandise  in  Baggage  —  Lou.  If  the  paasenger  pots 
merchandise  in  his  baggage  he  cannot  recover  for  its  loss,  unless  a  dis> 
tinct  contract  to  carry  it  is  shown.     Ibid. 

105.  Ibid.  —  Freight  Rectivtd — Liability.  When  a  company  under 
military  control  receives  freight,  and  issues  its  bills  of  lading  therefor, 
not  containing  any  exception  as  to  government  control,  it  is  liable  as  a 
common  carrier.     fhelpB  v.  B.  R.  Co.  111.  x.  329 ;  94  111.  548. 

106.  Ibid.  —  Selling  Freight  for  Charges  Due  —  Notice  to  Public.  A 
railroad  company,  in  selling  freight  for  cliarKes  due,  is  bound  to  use  go<)d 
fiuth,  and  should  give  notice  to  tlie  public  of  such  facts  in  relation  to  the 
articles  as  tends  to  effect  the  best  sale  of  them.  Shivers  v.  Nathan,  Ala. 
xiv.  680. 

107.  Ibid. — Right  to  Open  Packages.  In  selling  freight  for  charges 
the  company  has  no  right  to  open  packages  to  ascertain  their  contents. 
Ibid. 

108.  General  Law  of  1849.  If  a  railroad  company  appropriate  any 
portion  of  a  public  road  it'must,  under  the  provisions  of  the  railroad  Law 
of  1849,  construct  a  convenient  substitute  to  supply  the  place  of  the  road 
taken.     R.  R.  Co.  v.  C»mmonweaUh,  Penn.  xvii.  815. 

109.  Highway  —  Annoyance  of  Passing  Trains.  Unless  so  provided 
by  the  charter,  the  company  will  not  be  liable  in  damages  to  an  owner  of 
property  on  a  highway  taken  by  it,  for  annoyance  caused  by  passing 
trains  and  hindrance  to  the  passage  of  carriages.  Strttthers  v.  R.  R.  Go. 
Penn.  vi.  731 ;  6  W.  N.  C.  No.  18. 

110.  Ibid.  —  LhOy  to  Maintain  Approaches  to  Depot  and  Cars.  A  rail- 
road corporation  is  bound  to  keep  all  approaches  to  its  depot,  under 
its  control,  safe  and  convenient  for  use ;  even  though  the  same  may  he 
within  the  limits  of  the  highway.  Quinley  v.  R.  R.  Co.  Maine,  viii. 
81. 

111.  tMurert  of  Passengers  —  Due  Care.  Railroad  companies  are 
not  insurers  of  the  safety  of  their  passengers  further  than  is  required  by 
the  exercise  of  such  a  high  degree  of  foresight  as  would  bo  used  by  very 
cantious  persons  under  similar  circumstances.  R.  R.  Co.  v.  Halloren, 
Tex.  xL  141 ;  58  Tex.  46. 

112.  Junction  Road —  Injunction  —  Rights  of  One  Company  in  Road 
of  Another.  A  company  was  formed  for  the  purpose  of  constructing  a 
railroad  to  unite  the  roads  of  three  other  companies,  by  whom  the  greater 
portion  of  its  stock  was  taken.  The  road  was  completed  by  the  new 
company,  except  a  middle  link,  or  section,  which  was  made  and  owned  by 
one  of  the  three  companies.  Held,  that  the  latter  company  would  be  en- 
joined from  interfering  with  the  passage  of  cars,  from  or  intended  for 
either  of  the  other  roads,  over  the  junction  road.  Held,  also,  that  the  lat- 
ter company  possessed  the  exclusive  right  of  famishing  motive  power  to 
said  cars  over  the  section  owned  by  it.  Lathrop  v.  R.  R.  Co.  U.  S.  C. 
C.  xi.  118. 

118.  KiUirtg  Cattle.  A  railroad  company  is  responsible  for  cattle 
killed  by  one  of  its  trains,  when  it  is  apparent  that  dne  care  was  not  ex- 
ercised by  its  employees  in  running  the  train.  Day  v.  R.  R.  Co.  La.  xvii. 
865. 

114.  Rid. —  Within  City  Limits.  In  an  action  for  loss  of  stock  at  a 
point  within  corporate  limits,  where  streets  and  blocks  havo  not  been  laid 
oat,  proof  of  absence  of  fencing  makes  a  jrrimd  facie  cafe  of  negligence 
against  the  company.      Wymore  v.  R.  R.  Co.  Mo.  xvii.  249. 

115.  Lease  —  LiahiKiies  —  Action.  Tim  lease  of  a  railroad  does  not 
dissolve  the  corporation.    C.  S.  v.  R.  R.  Co.  U  S.  C.  C.  ix.  676. 

116.  Leased  Road — Liability  of  Lessee.  That  a  railroad  has  been 
constructed  by  one  company  and  afterwards  leased  to  another  will  not  be 
a  defence  in  an  action  for  injuries  suffered  by  a  passenger  through  a 
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defect  in  the  road.    B.  B.  Co.  v.  AneUnon,  Penn.  z.  790 ;  94  Peon.  St. 
351. 

1 1 7.  Leate  of  Road  —  Discretion  of  Direeton  to  Modify  RenL  Where 
two  railroads  have  been  leased  to  a  third  at  a  certain  rental,  the  directors 
of  the  three  companies  may  afterwards  modify  the  lease  without  the  an- 
thority  of  the  stockholders.  Flaggy.  R.  R.  Co.  U.  S.  C  C.  xiii.  41 ;  20 
Blatch.  142. 

118.  Ihid, —  Injury  from  NegKgenee  —  Liability  of  Corporation  — 
Statute.  Where  a  statute  giving  a  right  to  lease  provided  that  *'sach 
lease  should  not  exempt  said  company  from  any  duties,  liabilities,  or  re- 
strictions to  which  it  would  otherwise  be  subject,"  a  perfon  injured  by 
the  negligent  conduct  of  the  lessee  can  recover  damages  from  the  cor- 
poration lessor.     Quested  v.  R.  R.  Co.  Mass.  viiu  500;  127  Mass.  204. 

119.  Ibid. —  Liability  of  Letsee.  The  lessee  of  a  railroad  is  liable  to 
a  party  injured  by  its  engine  when  running  over  the  leased  road.  Davit 
V.  R.  R.  Co.  Mass.  ii.  643 ;  121  Mass.  134. 

1 20.  Lien  —  Laborers  and  Workmen  —  Civil  Engineer.  A  statute 
giving  a  lien  to  "  contractors,  laborers,  and  workmen  "  on  a  railroad  does 
not  extend  to  a  civil  engineer.  R.  R.  Co.  v  Luffer,  Penn.  iii.  774 ;  4 
W.  N.  C.  77. 

121.  Rid.  —  For  Aid  Bonds  — Bondholders.  A  lien  upon  a  railroad 
reserved  to  the  state  upon  an  issue  by  the  state  of  its  negotiable  bonds  to 
the  railroad  company,  to  aid  in  the  construction  of  the  road,  is  not  a  seco- 
rity  held  by  the  state  for  the  benefit  of  the  bondholders.  Stevens  v.  R. 
R.  Co.  U.  S.  C.  C.  X.  652. 

122.  Master  and  Servant — Employees  on  Drawing-Room  Car.  A 
railroad  company  is  liable  for  the  acts  of  the  employees  on  a  "  Wagner 
Drawing-Room  Car  "  to  same  extent  as  though  it  had  hired  them.  Thorpe 
v.  R.  R.  Co.  N.  Y.  V.  464. 

123.  Mechanic's  Lien — Entire  Road.  A  mechanic's  lien  must  be  filed 
against  the  entire  road.  Knapp  v.  R.  R.  Co.  Mo.  xiv.  438 ;  74  Mo. 
374 

124.  J^/iM  Built  —  Branches  and  Sidings.  In  estimating  the  ntimber 
of  miles  of  a  railroad  built,  the  length  of  the  branches  and  the  sidings 
will  not  be  included.  Sulxbach  v.  llwmson's  Adm'rs,  U.  S.  C.  C.  xviL 
777. 

125.  Mining  by  Railroad — Injury  in  Mining —  Liability  of  Railroad 
Company.  A  railroad  company  which  is  also  engaged  in  mining  is  not 
liable  for  the  negligence  of  its  mining  servants,  under  an  act  of  the  legis- 
lature applicable  to  railroad  corporations.  Claxfon's  Adm'r  y.R.  B.  Co. 
Ky.  V.  719  ;  18  Bush,  636. 

126.  Monopoly — Adequate  Means  of  Transportation.  Railroads  hav- 
ing a  monopoly  are  bound  to  provide  adequate  means  of  transportation. 
Branch  v.  R.  R.  Co.  N.  C.  iv.  651  ;  77  N.  C.  347. 

1 27.  Mortgage  —  Cars  —  Appurtenances.  Cars  belonging  to  a  rail- 
road will  pass  liy  a  mortgage  of  all  its  property,  as  appurtenants  thereto, 
where  the  road  is  to  be  used  for  the  purpose  of  discharging  the  obliga- 
tion created  by  the  deed.     Buck  v.  R.  R.  Co.  Tenn.  iv.  2^. 

1 28.  Ibid.  —  Appurtenances  —  Depot  Buildings.  A  trust  deed  of  all 
the  property  pertaining  to  the  mnin  line  of  a  company,  the  charter  of 
which  provides  that  it  shall  commence  at  a  point  on  the  west  bank  of  a 
river,  and  run  in  a  westerly  direction,  does  not  embrace  depot  buildings 
situated  on  the  opposite  side  of  the  river,  in  another  state.     Ibid. 

129.  Ibid.  —  Property  to  be  Acquired  —  Description  of  Property  — 
Construction  —  Municipal  Bonds.  A  railroad  mortgage  conveyed  the 
present  property  of  a  certain  branch  of  the  road,  and  tlie  property  there- 
on to  be  acquired,  and  there  followed  an  enumeration  of  arti<^  of  prop- 
erty.    IMd,  that  this  description  of  the  property  controlled  the  ma  of 
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the  general  term  "  property,"  and  that  certain  county  bonds  to  be  issned 
io  aid  of  the  routl  did  not  |>as8  by  the  mortgage.  Smith  t.  McCuUough, 
S.  a  U.  S.  xii.  673. 

180.  Ibid.  —  I7et  Profits  —  AUachment.  Where  the  net  profits  of  a 
road  aro  pledged  by  deed  for  the  payment  of  a  debt,  the  earnings  of  the 
road  subsequent  to  the  deed  are  not  subject  to  attachment  by  creditors  at 
large.     Buck  v.  R.  R.  Co.  iv.  268 

131.  Municipal  Bonds — Railroad  Construction  —  EstoppeL  A  reci> 
tal  in  a  municipal  bond  for  constructing  a  railroad  that  the  property  of 
the  town  was  pledged  for  its  (Miyraent  estops  the  town,  in  an  action  by  a 
bondjide  purchase,  from  setting  up  any  iiregularity  in  the  preliminary 
proceedings.     Toton  of  Eminence  v.  Grassar's  Ex'r,  Ky.  xvi.  139. 

132.  Neglect  to  Furnish  Passenger  with  Ticket  —  Damages.  Where  a 
ticket  agent  negligently  fails  to  provide  a  ticket,  the  fare  being  ten- 
dered, the  company  is  liable  for  all  damage  reasonably  resulting  from 
plaintiff's  not  being  able  to  take  the  train,  such  as  sickness  and  mental 
suffering  caused  by  a  long  walk  at  night.  R.  R.  Co.  v.  Fredericka,  Tex. 
xiv.  571. 

133.  Neglect  to  Replace  Bridge  —  Authority  of  Town  to  Rebuild, 
Where  a  railroad  company  neglects  to  replace  a  bridge  destroyed  by  it 
the  township  is  not  thereby  justified  in  building  a  bridge  within  the 
limits  of  the  company's  right  of  way.  Bean  v.  Howe,  Penn.  v.  276 ;  85 
Penn.  St.  260. 

134.  Negligence — Fences — Statute.  In  the  absence  of  a  statute  re- 
quiring it  there  is  no  duty  to  muntaiu  fences.  Campbell  v.  R.  R.  Oo. 
Conn.  xvii.  74. 

135.  Negligence —  Statute.  The  company  sued  upon  its  common  law 
liability  for  negligence  is  not  liable  for  statutory  negligence,  unless  the 
petition  contains  a  statement  of  facts  creating  such  liability.  Meyer  y. 
R.  R.  Co.  Mo.  iv.  299;  64  Mo.  542. 

136.  Ibid.  —  Trespasser  —  Walking  on  TVack.  The  fact  that  a 
person  is  walking  upon  the  track  is  no  bar  to  an  action  to  recover  for  an 
injury  resulting  from  wilfulness  or  negligence.  R.  R.  Co.  v.  McClaren, 
lud.  V.  650;  62lDd.  566. 

1 87.  Ibid.  —  Presumption.  The  presumption  upon  which  a  railroad 
corporation  may  act  in  management  of  road,  with  respect  to  a  trespasser, 
is  that  he  will  leave  the  track  before  the  train  reaches  him.     Ibid. 

138.  Ibid.  —  Infant  IVeipasser  —  Duty  of  Railroad  Company  to.  A 
railroad  company  owes  no  duty  to  the  parent  of  a  child  trespassing  upon 
its  tracks,  or  to  the  child  itself.  Oaulry  v.  R.  R.  Co.  Penn.  xi.  67  ;  95 
Penn.  St.  398. 

139.  Ibid. —  Trespass  —  Parent  and  Child.  A  parent  who  permits 
his  child  to  trespass  upon  the  track  or  cars  of  a  railroad  company  is 
guilty  of  culpable  negligence.     Ibid. 

140.  Nuisance —  Charier.  A  railroad  corporation  must  exercise  its 
grant  of  power  with  a  due  regard  for  the  rights  of  others ;  its  charter 
will  not  justify  the  creation  of  a  nuisance.  R.  R.  Co.  v.  The  Church, 
S.  G  U.  S.  XV.  673. 

141.  Ibid. — Failure  to  Give  Signals  —  Dangerous  Crossings.  The 
failure  of  railroad  companies  to  give  signals,  where  the  safety  of  passen- 
gers or  intersecting  roads  demand  it,  is  an  indictable  nuisance.     R.  R. 

Co.  T.   Commonwealth,  Ky.  iv.  598;  13  Bush,  388. 

142.  Ibid.  —  Use  of  Sleam  —  Injunction  —  Abuse  of  Franchise  — 
Pariiet  to  Injunction.  Where  a  railroad  is  a  lawful  structure  and  the 
use  of  steam  is  permitted  by  law,  the  use  of  the  road  and  the  use  of 
steam  on  it,  independently  of  any  abuse,  is  not  a  public  nuisance  to  be 
enjoined.  Where  the  abuse,  if  any,  is  general  and  common  to  all  owners 
of  adjacent  property,  the  defendants  can  be  called  to  account  only  by  the 
sovereign  authority.     MiUer  t.  R.  R.  Co.  U.  S.  C.  C.  x.  197. 
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148.  Pcutmger.  "Passenger,"  in  its  legal  sense,  means  one  wlio 
travels  in  some  pnblic  conveyance  by  virtue  of  a  con  tract  witli  the  car- 
rier.    R.  R.  Co.  V.  Price,  Penn.  xi.  243 ;  96  Penn.  St.  256. 

144.  Ibid.  —  Whether  a  Pattenger  —  Pretumption.  The  presence  of 
a  person,  unconnected  with  the  company,  on  one  of  its  trains,  raises  the 
presumption  that  he  is  a  passenger.  Creed  v.  R.  R.  Co.  Penn.  v.  567  ; 
86  Penn.  St.  I3D. 

145.  Ibid. —  Baggage — Carrier — Warehouteman.  The  passenger 
has  a  reasonable  time  in  which  to  demand  his  baggage,  and  after  that  the 
strict  liability  of  the  carrier  ceases,  and  a  liability  like  that  of  s  ware- 
houseman will  supervene.  Matteton  v.  R.  R.  Co.  N.  Y.  viiL  440 ;  76 
N.  Y.  381. 

146.  Md.  —  Refrethmenit  en  Route.  Railway  companies  carrying 
passengers  over  long  journeys  are  bound  to  provide  easy  modes,  and  to 
allow  a  reasonable  time,  to  their  passengers  to  obtain  necessary  refresh- 
ments.    Penitton  v.  R.  R.  Co.  La.  xv.  87. 

147.  Ibid.  —  On  Freight  Cart —  Contract.  A  railroad  company  may 
by  contract  regulate  the  terms  on  which  it  carries  passengers  on  its  freight 
trains  provided  such  terms  are  extended  to  all  persons.  Arnold  v.  R.  R. 
Co.  m.  iii.  529 ;  88  III.  278. 

1 48.  Ibid.  —  Right  to  btformalion  —  Negligence.  Passengers  receiv- 
ing injuries  for  want  of  suificient  light  and  correct  information  of  tbe 
whereabouts  of  their  train  on  returning  from  an  eating  station  are  en- 
Utled  to  recover  against  the  company.  •  Penitton  v.  R.  R.  Co.  La.  xv. 
87. 

149.  Ibid. —  Ticket  Agent.  Passengers  on  a  railroad  train  have  a 
right  to  rely  on  information  received  from  ticket  agents  as  to  the  stop- 
pages of  trains.     R.  R.  Co.  v.  Pierce,  Mich.  xiii.  368 ;  47  Mich.  277. 

150.  Ibid.  —  Ticket  Holder  not  in  Car.  The  purchaser  of  a  ticket  at 
the  station  to  take  to  the  trtun  is  a  passenger,  though  not  having  entered 
the  car ;  and  the  company  is  bound  to  use  extraordinary  care  as  to  his 
safety,  and  ordinary  care  as  to  his  convenience.  R.  R.  Co.  v.  Perry,  Ga. 
iv.  422;  58  Ga.  461. 

151.  Ibid.—  Ticket  Wrongfully  Taken  Up.  That  a  ticket  purchased 
by  a  passenger  was  wrongfully  taken  up  by  a  conductor  will  not  relieve 
the  passenger  from  the  duty  of  paying  fare  on  another  train  of  the  de- 
fendant, on  which  he  may  be  a  passenger.  Shelton  v.  R.  R.  Co.  Ohio, 
iii.  638 ;  29  Ohio  St.  215.  Stean  v.  R.  R.  Co.  Mass.  xiii.  590 ;  132 
Mass.  116. 

152.  Private  Way  over  Track  —  Licenwe.  A  company  is  not  liable  to 
a  mere  licensee  for  failure  to  keep  in  repair  a  private  way  over  its  track. 
Fitrgtuon  v.  R.  R.  Co.  Nev.  vi.  689  ;  13  Nev.  184. 

153.  Profitt  Used  in  Construction.  The  expression  "  profits  used  in 
construction"  (within  the  meaning  of  the  122d  section  of  the  Internal 
Revenue  Act  of  June  30,  18B4)  does  not  embrace  earnings  expended  in 
repairs  for  keeping  the  property  up  to  its  normal  condition,  but  has  ref- 
erence to  new  constructions  adding  to  the  permanent  value  of  the  capital ; 
and  when  these  are  made  to  take  the  place  of  prior  structures,  it  includes 
only  the  increased  value  of  the  new  over  the  old  when  in  good  reptur. 
Grtmt  V.  R.  R.  Co.  S.  C.  U.  S.  iii.  157  ;  98  U.  S.  225. 

154.  Public  Lands  —  Railway  Grants —  Location  of  Route.  Upon  a 
definite  location  of  a  railway  route  to  which  a  grant  of  public  lands  inures 
thereupon,  the  right  of  the  corporation  attaches  at  once.  R.  R.  Co.  v. 
Bobb,  Kan.  xi.  531  ;  24  Kan.  678. 

1 55.  Purchase  of  Railroad  by  Another  Company  • —  Liability  vpon  Con- 
tracts of  Road  Purchased.  A  railroad  company  is  not,  by  virtue  of  the 
purchase  of  another  road  upon  a  sale  under  a  mortgage,  an  assignee  of 
the  road,  so  as  to  be  bound  by  its  contracts,  except  such  aa  are  a  lien 
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upon  or  otherwise  bind  the  property  or  franchises  parchued.    Mmaiha 
V.  R.  R.  Co.  Wis.  xii.  IGO ;  52  Wis.  138. 

156.  Receiver — Mandamus — Remedy.  Mandamus  does  not  lie  to 
compel  a  receiver  to  run  a  road ;  the  proper  remedy  is  by  application  to 
the  ooort  appointing  the  receiver.  People  v.  McLane,  Gal.  xi7. 12 ;  62 
CaL616. 

157.  Refusal  of  Emplojfeet  to  Work — Delay — Damages.  For  dam- 
ages resulting  from  the  delay  caused  by  tlie  refusal  of  Uie  employees  of 
a  railway  company  to  do  their  duty,  ^the  company  is  responsible.  R.  R. 
Cos.  T.  Bazm,  IlL  ii.  439. 

158.  Ibid.  —  Lawless  Vioknee.  For  damages  resulting  from  the  de- 
lay caused  by  the  lawless  violence  of  men  not  employed  by  it,  though 
these  men  had  been  so  employed,  their  places  being  promptly  filled,  a 
railway  company  is  not  responsible.     Ibid. 

159.  Refusal  to  Pay  Rates  Charged — Ejection  —  Damages.  A  per- 
son ejected  from  a  railroad  car  for  refusing  to  pay  the  rates  of  fare 
chained  by  the  company  is  only  entitled  to  compensatory  damages.  R. 
R.  do.  T.  Cole,  Ohio,  iii.  439  ;  29  Ohio  St.  126. 

160.  Reyttlatiotu  —  Notice.  Sufficient  notice  must  be  given  by  a  rail- 
way corporation  of  any  regulation  made  by  it  affecting  passengers.  But 
the  notice  need  not  be  personal.  Lane  v.  R.  R.  Co.  Tenn.  xi.  757 ;  5 
Lea,  124. 

161.  Ibid. —  Use  of  Cars — Jury.  Where  a  woman  has  been  ex- 
cluded from  a  "  ladies  car  "  because  she  was  of  notoriously  bad  character, 
uuder  a  regulation  of  the  company,  whether  the  regulation  is  reasonable 
or  not  is  a  question  for  the  jury.  Broum  v.  R.  R.  Co.  U.  S.  C.  C.  x. 
762. 

1 62.  Remedy  —  Statute.  An  injured  party  u  not  required  by  the 
Massachusetts  statute  to  pursue  the  owner  of  the  road  only.  Davis  v. 
R.  R.  Co.  Mass.  ii.  643;  121  Mass.  134. 

1 63.  Repair  of  Highways  —  When  Opened.  A  railroad  company  must 
keep  in  repair  a  highway  opened  after  the  construction  of  the  road,  as 
well  as  a  highway  existing  at  the  time  of  such  construction.  R.  R.  Co. 
V.  Smith,  Ind.  xvL  748. 

164.  Repairs  by  Receiver  —  Lien  for  Repairs.  The  court  will  au- 
thorize the  receiver  of  a  railroad  company  to  make  all  necessary  repairs, 
and,  if  necessary,  will  charge  the  expense  as  a  first  lien  on  the  property 
prior  to  existing  mortgages  thereon.  Hoover  v.  R.  R.  Co.  N.  J.  vi.  594 ; 
2  Stew.  4. 

165.  Scalper — Right  of  Company  to  Question.  The  company  has  no 
right  to  question  passengers  as  to  where  or  from  whom  they  procured 
their  tickets,  or  to  eject  them  from  its  cars  on  suspicion  that  tickets  were 
sold  to  them  by  a  person  not  an  authorized  agent  of  the  company. 
Sleeper  v.  R.  R.  Co.  Penu.  xiv.  699  ;  100  Penn.  St.  259. 

166.  Schedule  Time  —  Damages.  A  railroad  company  which  fails  to 
run  a  train  according  to  its  published  schedule,  unless  prevented  by  some 
valid  reason,  is  liable  for  direct  damages  sustained  by  an  intending  travel- 
ler.    R.  R.  Co.  V.  Bonaud,  Ga.  iii.  712 ;  58  Ga.  180. 

167.  Season  Tickets  —  Different  Price  Charged — Statutory  Regwro. 
ments.  Where  a  statute  required  every  railroad  to  give  to  all  persons 
.  .  .  reasonable  and  equal  terms,  and  provided  that  reduced  ratos  for  a 
specific  distance  might  be  charged,  and  the  price  chained  A.  for  a  season 
ticket  was  not  unreasonable ;  that  the  company  charged  B.,  C,  and  D.  bat 
half  that  price,  for  special  reasons,  was  not  a  violation  of  the  statute,  and 
A.  had  no  cause  of  action,  ^pofford  v.  R.  R.  Co.  Mass.  ix.  407 ;  128 
Mass.  326. 

168.  Settler  on  Railroad  Lands — Grantee  of  Company.  A  grantee  of 
a  railroad  company,  who  has  notice  of  the  rights  of  a  settler  under  a  cirou- 
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lar  which  promises  a  deed  upon  payment  of  the  price  (ized  therein,  takes 
subject  to  the  equities  of  the  settler,  and  will  be  compelled  to  transfer  tl>e 
legal  title  to  him.     Bo^  v.  Brickin,  Cal.  x.  690;  55  Cal.  427. 

169.  Several  Lines  —  Liability  for  Damages.  Where  goods  are  trans- 
ported by  successive  carriers,  and  it  appears  that  they  were  in  good  con- 
dition when  delivered  to  the  first  carrier,  the  jury  may  presume  that  they 
reached  the  last  carrier  in  the  same  condition  as  when  first  delivered. 
Leo  V.  R.  R.  Co.  Minn.  xri.  147. 

170.  Sidewali  Rebuilt  by  Compemy  —  Subsequent  Control  by  City.  A 
railroad  company  is  not  liable  for  an  injury  due  to  the  unsafe  condition 
of  a  sidewalk  which  it  had  rebuilt,  but  which  had  afterwards  passed  under 
the  control  of  the  city.      Quinby  v.  R.  R.  Co.  Maine,  viii.  81. 

171.  Chcmging  Site  of  Public  Road — Necestary  Bridye  —  Erecting 
and  Maintaining  Bridge.  Where  a  railroad  company  changes  the  sito 
of  a  public  road  and  renders  the  erection  of  a  bridge  necessary,  the  com- 
pany is  bound,  not  only  to  erect  the  bridge  but  to  keep  it  in  repair.  R. 
R.  Co.  T.  hfwin,  Penn.  v.  121 ;  85  Penn.  St.  836. 

172.  Special  Contract,  A  railroad  company  may  restrict  its  liability 
as  a  common  carrier,  by  special  %ontract,  to  its  own  line.  R.  R.  Co.  v. 
Bark,  Tex.  vii.  128. 

173.  Station  —  Buty  of  Passenger.  A  passenger,  having  a  ticket  to 
a  certain  destination,  cannot  demand  to  be  taken  there  in  order  to  alight. 
if  the  trmn,  by  the  rules  of  the  company,  does  not  go  to  or  stop  at  such 
station.     Logan  v.  R.  R.  Co.  Mo.  xvi.  115. 

174.  Statutory  Liability  for  Refusal  to  Carry  Persons  or  Property  — 
Limitation  —  Connecting  Road.  The  statute  which  renders  railroad 
comi>anies  liable  for  refusal  to  carry  passengers  or  property,  or  to  deliver 
the  same,  does  not  lay  these  duties  upon  them  beyond  their  termiHt.  R. 
R.  Co.  V.  Morton,  Ind.  t.  458 ;  61  Ind.  589. 

175.  Stock  Subscription —  Validity —  Terminal  Point.  A  subscriber 
is  not  relieved  from  his  subscription  because  the  road  was  not  built  to 
such  a  point  as  the  articles  of  association  set  forth.  R.  R.  Co.  v.  Giffird, 
N.  Y.  xiii.  844;  87N.  Y.  294. 

176.  Stopping  at  Particular  Station.  A  passenger,  when  informed 
that  the  train  does  not  stop  at  his  station,  should  get  off  at  the  nearest 
station  or  pay  additional  fare  for  being  carried  beyond  his  station.  R. 
R.  Co.  V.  Pierce,  Mich.  xiii.  368 ;  47  Mich.  277. 

177.  Suit  on  Bond  —  Practice.  A  suit  on  an  ordinary  railroad  bond, 
payable  to  A.  or  assigns,  must  be  brought  in  A's  name,  not  in  that  of  his 
assignee.     Bunting  v.  R.  R.  Co.  Penn.  ii.  I ;  81  Penn.  St.  254. 

178.  Taxation  —  Exemption — Completion  of  Road.  Where  the  char- 
ter of  a  railroad  company  exempts  its  property  from  taxation  for  teu 
years  after  the  completion  of  the  road,  the  road  never  having  been  com- 

Cted,  the  property  is  not  entitled  to  the  exemption.    R.  R.  Co.  v.  JCirb- 
d.  La.  zii.  726;  35  La.  An.  622. 

179.  Ibid.—  Of  Lands  from  Taxation  until  Sold  and  Conveyed — ^- 
feet  of  Contract  for  Sale  not  Carried  Out.  When  the  charter  of  a  rail- 
road company  exempts  lands  belonging  to  it  from  taxation  until  sold 
and  conveyed,  and  the  company  contracts  to  sell  the  same  upon  credit, 
but  the  stipulated  payments  are  not  made,  and  the  contract  is  conse- 
qnently  declared  forfeited,  and  legully  cancelled,  and  possession  of  the 
lands  is  resumed  by  the  company,  such  lands  do  not  become  subject  to 
taxation.     R.  R.  Co.  v.  Goodwin,  111.  x.  424 ;  94  III.  262. 

1 80.  Torts  of  Agents  —  Course  of  Employment  —  Liability.  The  com- 
pany is  liable  for  the  torts  of  its  servants  committed  in  the  course  of  their 
employment.  Gassaway  v.  R.  R.  Co.  Ga.  iv.  16;  38  Ga.  216.  T/iorpe 
V.  R.  R.  Co.  N.  Y.  V.  464.  R.  R.  Co.  v.  MeClann,  Ind.  r.  660 ;  62  Ind. 
566. 
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181.  TVack — Oh  Burme  Bank  of  Canal—  Authority  of  Board  of  Pub- 
He  Worts.  Tbo  board  of  public  works  of  Ohio  is  not  authorized  by 
law  to  grant  to  a  railroad  corporation  the  right  to  lay  its  track  and  to' 
maintain  and  operate  a  railroad  on  and  along  the  berme  bank  of  a  naviga- 
ble canal  belonging  to  the  state.     State  t.  B.  R.  Co.  Ohio,  xii.  281. 

182.  Uiing  Track  of  Another  Company  —  Injury  by  its  JUngine  —  Con- 
trol of  TreuJe  by  Owner  of  Road — Liability.  Where  one  railroad  uses  the 
track  of  another  under  a  contract,  and  in  the  course  of  its  use  one  of  its 
engines  injures  a  person,  the  said  engine  being  manned  by  a  crew  em- 
ployed  and  paid  by  the  company  owning  the  engine,  it  is  not  relieved 
bom  liability  by  the  fact  that  a  general  control  over  all  engines  at  the 
point  of  accident  for  the  purpose  of  facilitating  traffic  was  vested  in  an 
agent  of  the  company  owning  the  track.  B.  R.  Co.  v.  MeUugo,  Fenn. 
V.  842. 

183.  Trespassers.  The  use  of  a  railroad  track,  cutting,  or  embank- 
ment 18  exclusiTe  of  the  public,  except  where  a  way  crosses  it.  Cauley 
V.  R.  R.  Co.  Penn.  xi.  67;  95  Penn.  St.  398. 

184.  As  Trespasser  —  Dedication  of  Property.  A  railroad  company 
entering  upon  lands  without  authority  dl  law  may  be  a  trespasser,  but  it 
does  not  thereby  dedicate  to  the  owner  such  property  as  it  may  place 
upon  the  land  for  the  purposes  of  its  business.  Justice  v.  B.  B.  Go. 
Penn.  vii.  278. 

185.  Unloading  Oattls  —  Prohibited  by  Statute  —  Bemote  Damage. 
Where  cattle  while  in  transportation  were  unloaded  by  the  company,  and 
were  seized  and  sold  under  a  statute  prohibiting  the  importation  of  out- 
side cattle,  the  damage  is  too  remote  to  render  the  company  liable.  Me- 
AUister  v.  B.  B.  Co.  Mo.  xui.  245  ;  73  Mo.  361. 

186.  Liability  <u  Warehouseman.  A  railway  company  which  trans- 
ports baggage  and  retains  it  in  its  baggage-room  waiting  delivery,  be- 
comes liable  for  it  as  a  warehouseman.  Fairfax  t.  B.  B.  Co.  N.  Y.  iL 
482. 

REAL  PROPERTY. 

1.  AhandonmcTU  Intention.  An  abandonment  of  land  cannot  rest  in 
intention ;  it  must  be  shown  by  some  act  of  actual  abandonment.  Stevens 
v.  Norfolk,  L  Conn.  90 ;  42  Conn.  .H77. 

2.  ibid.  —  Public  Body.  A  movement  by  a  public  body  towards 
abandonment  of  land  not  oan-ied  out,  is  not  a  ground  for  equitable  in- 
terfereiioe  on  behalf  of  the  owner  of  the  land  to  restrain  the  holder  of 
the  land  from  using  it  as  his  own.     Rid. 

8.  Accretion  —  Lake  Ponlehartrain  —  Adjoining  Proprietors.  The 
alluvion  or  battnre  that  forms  on  the  shores  of  I^e  Pontchartrain  is  not 
susceptible  of  private  ownership;  such  alluvion  does  not  therefore  be- 
come the  property  of  owners  of  land  fronting  on  the  lake.  Zeller  v. 
Southern  Taeht  Club,  La.  xv.  86. 

4.  Ibid,  —  Bivers  and  Streams.  It  is  the  accretion  made  by  rivers  and 
streams  only  that  belong  to  proprietors  of  adjacent  lands.     Ibid. 

o.  Provisions  in  Deed  agnintt  Atienation  —  Debts.  A  provision  in  a 
conveyance  of  real  property  that  the  lands  so  conveyed  shall  not  be  alien- 
atod,  or  be  subject  to  sale  for  the  payments  of  debts,  is  void.  MeCleary 
v.  EUis,  Iowa,  x.  558 ;  54  Iowa,  811. 

6.  Alienation  of  Property  —  Liens — Construction.  Liens  by  implica- 
tion, tending  to  fetter  the  alienation  of  property,  are  not  favored  by  the 
law.     Olaytor  v.  Owens,  Md.  xi.  670;  56  Md.  129. 

7.  Sale  of  Contingent  Interest.  A  contingent  interest,  vested  as  to  the 
person  of  the  devisee,  may  be  the  subject  of  sale  by  him.  Grayson  y. 
TyWs  Adm%  Ky.  xiv.  628;  80  Ky.  858. 

8.  Corporation  —'7\impike  Company  —  Forfeiture  of  Charter.    Where 
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tbe  charter  of  a  turnpike  company  is  declared  forfeited  by  legal  proceed- 
ings, and  the  road  maintained  by  it  oontiuuea  to  be  used  by  the  pnblic,  it 
does  not  lose  its  character  as  a  public  highway ;  the  forfeiture  of  the 
charter,  while  it  strikes  down  the  company's  franchises,  does  not  render 
the  road  private  property  or  cause  it  to  revert  to  the  owner  of  the  soil. 
R.  R.  Oo.  V.  Commonvaealth,  Peun.  xvii.  815. 

9.  CoienantM  —  Devite.  A  devise  by  one  cotenant  of  part  of  the  joint 
estate  by  metes  and  bounds  is  ineffectual  against  the  others  unless  they 
confirm  it.      Watson  v.  WcUaon,  Mass.  x.  18;  128  Mass.  152. 

10.  Deed  —  Defeastmee  —  Surrender  and  CemeelUuion  of  Defiammee. 
Where  a  deed,  absolute  on  its  face,  is  given,  accompauied  by  a  defeasMioe, 
a  subsequent  surrender  and  cancellation  of  the  defeasance,  by  agreement, 
for  the  purpose  of  giving  the  grantee  an  absolute  title,  without  anfoimess 
between  the  parties,  will  vest  the  absolute  title  in  the  grantee.  Wilton 
v.  Gurpenter,  Ind.  vii.  44 ;  62  lud.  496. 

11.  Jbid.  —  Lien.  Under  the  statutes  of  Nebraska  a  vendor  of  real 
estate,  upon  an  absolute  conveyance  thereof  by  deed,  has  no  lien  on  the 
land  so  conveyed  for  the  purchase-money  remaining  unpud.  Edminder 
V.  Higgin$,  Neb.  iii.  603.  • 

12.  Scde  of  Dower  Right  —  Pouestion  of  Ovmer  in  Fee.  So  long  as 
a  person  is  under  no  legal  disability  to  act  for  himself  in  the  management 
of  his  property,  he  is  protected  from  interference  on  the  part  of  the  state, 
either  directly  by  legislative  act  or  indirectly  through  the  courts.  Got- 
tom  V.  McFerroM,  Ky.  xi.  772;  79  Ky.  236. 

13.  Dencent,  Alienation,  cmd  Trantfer — State  Lau>$.  The  laws  of 
the  state  iu  which  land  is  situated  control  exclusively  its  descent,  alien*, 
tiou,  and  transfer  from  one  person  to  another,  and  tbe  effect  and  con- 
struction of  instruments  intended  to  convey  it.  Brine  v.  Jh$.  Cd.  S.  C 
U.  S.  vi.  33 ;  96  U.  S.  627. 

14.  Drain*  —  Natural  Diecharge.  The  owner  of  an  upper  field  can- 
not by  drains,  or  otherwise,  throw  off  the  water  upon  the  field  of  an 
owner  below  him  to  his  injury.  The  natural  discharge  must  be  suffered 
by  the  latter,  but  no  injury  can  be  added  by  the  act  of  the  former. 
Templeton  v.  Voahloe,  Ind.  xi.  609. 

15.  DweUing-Uoute  Built  under  Contract  for  Land  —  Forfeiture.  A 
house  built  under  a  contract  which  provided  that  if  its  terms  were  not 
complied  with  all  improvements  should  belong  to  the  owner  of  the  realty, 
haviu^  l)een  removed  from  the  blocks  ou  which  it  stood  into  the  street, 
becomcM  the  property  of  the  owner  of  the  realty.  R.  R.  Co.  v.  Fritz, 
Kaus.  vii.  205. 

16.  Growing  Gropt —  Sale  of  Land.  Growuig  crops  as  between  ven- 
dor and  purchaser  pass  without  express  words  by  the  conveyance  of  the 
land.     Brantom  v.  Griffitt,  C.  P.  Div.  ii.  465 ;  L.  R.  1  C.  P.  Div.  349. 

17.  Itnprovements  —  Purchater  in  Good  Faith.  A  purchaser  in  good 
faith  of  real  property,  without  notice  of  any  defect  in  the  title,  can  re- 
cover compensation  for  improvements  made  by  him.  Union  HaU  Auo,  v. 
Morrison,  Md.  2  Am.  L.  T.  R.  7. 

18.  Ineloting  Land — Adjoining  Land  brought  in  —  Limitation.  The 
owner  of  a  tract  of  land  who,  in  inclosing  it^  extends  bis  inclosure  to  em- 
brace a  portion  of  an  adjoining  tract,  and  continues  in  possession  for 
twenty  years,  asserting  ownership,  acquires  title.  McNamara  v.  Seaion, 
111.  iii.  718;  82111.  478. 

19.  Injury  to  Freehold — Equitable  Title.  An  equitable  title  is  not 
sufficient  to  enable  one  to  recover  in  bis  own  nume  for  injariee  to  tlie 
freehold.      Wolfe  v.  Manuf.  Co.  Conn.  x.  628 ;  47  Conn.  231. 

20.  Land  in  Lieu  of  Dower.  An  antenuptial  agreement  provided 
that  the  intended  wife  should  have  certain  real  estate  "  absolutely  and  iu 
full  property  "  in  lien  of  dower ;  held,  a  fee  was  cohveyed.  Sl  Avil  v. 
Anglade,  Mo.  vi.  309  ;  67  Mo.  434. 
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21.  Lateral  Support  —  §  882,  Civil  Code.  No  new  intj  is  iinpoMd 
by  §  832  of  the  Civil  Code  upon  one  intending  to  excavate,  for  purposes 
of  coDstructing  improvements  on  tUb  land,  unless  it  be  the  duty  of  giving 
reasonable  notice  of  bis  intention.  The  right  of  lateral  support  exists  as 
it  was  at  common  law.     Alton  v.  Nolan,  Cal.  zt.  709. 

22.  Ibid.  —  Contract  with  Builder.  The  owner  of  real  estate  cannot 
relieve  himself  of  the  duty  of  lateral  support  by  his  contract  with  the 
contractor  or  builder,  if  the  necessary  effect  of  the  execution  of  the  con- 
tract is  the  result  complained  of.    Ibid. 

28.  Land  in  Natural  Condition.  Every  owner  of  land  has  the  abso- 
lute right  to  have  liisi  land  remain  in  its  natural  condition  uuafiected  by 
any  act  of  his  neighbor,  and  if  the  neighbor  digs  upon  or  improves  his 
own  land  bo  as  to  injure  this  right,  he  may  maintain  an  action  against 
him,  without  proof  of  negligence.  Gilmore  v.  DriicoU,  Mass.  iv.  326 : 
122  Mass.  199. 

24.  Bfid.  —  Injury — BuHdingt.  But  this  right  of  property  is  only 
in  the  land  in  its  natural  condition,  and  the  damages  in  such  an  action 
are  limited  to  the  injury  to  the  land  itself,  and  do  not  include  any  injury 
to  buildings  or  improvements  thereon.  ^  Ibid. 

25.  Party  Walls  —  Rightt  of  Owners  after  Drttruction  of  BuUdingi 
Where  two  buildings  on  lots  owned  in  severalty  by  different  parties,  and 
connected  by  a  party  wall,  one  half  of  which  rests  on  each  of  the  lots, 
are  destroyed  without  the  fault  of  either  of  the  owners,  the  easement  in 
the  wall  and  the  soil  on  which  it  stands  is  at  an  end,  and  each  becomes 
the  owner  in  severalty  of  the  wall  and  his  own  soil  on  which  it  stands, 
with  the  riffht  to  tear  the  wall  down  or  dispose  of  it  in  any  way  he  sees 
proper.     Hoffman  v.  Broum,  Miss.  z.  270. 

26.  By  Bevertion  —  Breach  of  Condition  —  Grantor  in  Pottetnon. 
Where  the  grantor  or  his  heirs  are  in  possession  of  the  land,  upon  breach 
of  condition  subsequent,  the  estate  will  revest  in  them  at  once,  without 
any  formal  act  on  their  part.  Adanu  v.  Ore  Knob  Copper  Co.  U.  S.  C. 
C.  xii.  166. 

27.  Rule  in  Shdley's  Case  —  Intention  of  Grantor  Clearly  Expressed. 
The  rule  in  Shelley's  case  will  not  prevail  against  the  intention  of  tho 
grantor,  if  such  intention  is  expressed  in  the  deed  in  plain  and  -unmis- 
takablo  language.     Taylor  v.  C^ary,  Va.  vi.  63  ;  29  Gratt.  448. 

28.  Ibid.  —  "  Heirs  "  used  Technically  or  as  a  Description  or  Detig- 
nation.  If  the  word  "  heirs "  is  used  in  the  deed  in  its  technical  sense, 
the  rule  in  Shelley's  case  applies ;  but  if  used  as  a  description  or  desig- 
nation of  persons  who  are  to  take  by  purchase  and  not  by  inheritance, 
the  rule  does  not  apply.     Ibid. 

29.  Ibid.  —  Will — Deed.  Where  a  devise  and  a  conveyance  by  deed 
(of  different  parcels)  are  in  trust  for  the  sole  and  separate  use  of  A.,  for 
and  during  her  natural  life,  and  on  her  death  to  the  sole  use  of  the  heirs 
of  her  body,  living  at  the  time  of  her  decease,  with  limitation  over  on 
fulure  of  such  heirs,  A.  takes  a  fee  simple  absolute  under  the  will,  and 
a  like  estate  under  the  deed  of  conveyance.  Hilliard  v.  Paeheco,  Cal. 
vi.  677. 

80.  Spanish  Law  —  Afier-Acquired  Title  to  Real  Property.  Under 
the  Spanish  law,  an  after-acquired  title  does  not  inure  to  the  benefit  of 
a  former  grantee.     Bixby  v.  .Sro^,  Cal.  xiii.  424 ;  59  Cal.  522. 

81.  Use  and  Enjoyment.  Tho  use  and  enjoyment  of  land  by  the 
owner  or  possessor  Uiereof  is  subject  to  the  safe  enjoyment  by  an  adjoin- 
ing owner  of  his  property.  City  of  Tiffin  v.  Mc  Cormaek,  Ohio,  ix.  21 ; 
84  Ohio  St.  7. 

82.  7\tle  —  Deektrations  of  Former  Owner.  The  declarations  of  a 
former  owner  of  real  property  in  disparagement  of  his  title,  are  admissi- 
ble against  his  grantee  when  made  while  the  title  is  in  him ;  and  not  be-' 
fore  he  acquires  it.     Stockwellv.  Blamey,  Mass.  z.  772  ;  129  Mass.  812. 
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83.  Ibid.  —  Improvements  —  EtloppeL  When  a  party  daiming  to  be 
the  beneficial  owner  of  land  stands  silentlj  by  while  d^e  property  was 
being  improved  by  parties  claiming  io  own  it  in  fee,  until  it  has  become 
very  valuable,  and  third  parlies  have  acquired  rights  therein,  he  is,  by  his 
laches,  cut  off  from  asserting  his  claim.  Ford  t.  Looms,  Mich.  L  179  ; 
88  Mich.  121. 

84.  Title  to  Wafer  Front.  PlHintiiT  was  lessee  of  dock  property,  and 
derived  his  title  from  the  British  crown  through  a  grant  of  s  tract 
bounded  by  "  ye  water  side."  Defendants  under  tlie  authority  of  the 
State  of  New  York  were  filling  in  the  water  front  so  as  to  cut  off  the 
landing  place  from  the  water.  Held,  that  defendants  as  grantees  of  tlie 
crown  could  not  grant  land  bounded  on  a  way  and  afterwards  without 
compensation  remove  the  way.  Van  Dohen  v.  The  Mayor,  U.  S.  C.  C 
xvi.  387. 

35.  Welh  —  Making  Necessary  Excavation  —  Destroying  Neighboring 
Well.  Any  one  may,  for  the  cotiTeoience  of  himself  or  the  improvement 
of  his  property,  dig  a  well  or  make  other  excavations  within  his  own 
bounds,  and  will  be  subject  to  no  claim  for  damages  although  the  effect 
may  be  to  cut  off  and  divert  the  water  which  finds  its  way  through  hid- 
den springs  which  feed  the  well  or  spring  of  his  neighbor.  Cheslty  v. 
King,  Maine,  xv.  464;  74  Maine,  164. 

86.  Voluntary  Deed  —  Subseqtient  Grantee  or  Creditor.  A  grantee 
by  voluntary  deed  has  a  good  title  as  against  the  grinitor,  or  any  vuhse- 
quent  grantee  or  mortgagee  under  him,  or  any  subsequent  creditor.  Gale 
V.  Gould.  Mich.  viii.  654;  40  Mich.  515. 

87.  Ibid.  —  Exchange  of  Lands  —  Possession.  It  is  essential  to  an 
exchange  of  lands  that  the  parties  should  have  proprietary  titles  and  that 
the  possession  of  the  lands  should  be  delivered.  Bixby  v.  Bent,  Cal.  xiiL 
424. 

BECEIVEBS. 

1.  Appointment — Necessary  Allegations.  A  receiver  will  not  be  ap- 
pointed unless  property  be  shown,  and  a  distinct  charge  of  fraud  made. 
Bank  v.  Gage,  111.  ii.  289. 

2.  Ibid.  —  By  Federal  Court—  Suits  Authorized  by  State  Court.  The 
legislature  of  a  state  cannot  authorize  a  suit  to  be  brought  in  any  of  the 
state  courts  against  receivers  appointed  by  a  federal  court  without  leave 
first  had  from  the  federal  court  appointing  the  receiver.  Bale  t.  Ihtnean, 
U.  S.  C.  C.  vi.  422. 

8.  3id. —  Of  Party.  A  party  to  the  action  will  not  be  made  receiver, 
except  under  special  circumstances.  lie  Uoyd ;  Allen  v.  Lloyd,  Ct  of 
Appeal,  viii.  636 ;  41  L.  T.  R.  N.  S.  171. 

4.  Suit  for  Unpaid  Assessments.  A  receiver  of  an  insolvent  corpora- 
tion can  bring  suit  in  his  own  name  for  unpaid  assessments  upon  its 
stock,  in  the  state  of  his  appointment  or  in  another  state.  Cuykendall  y. 
Miles,  U.  S.  C.  C.  xiv.  69. 

5.  Ibid.  —  In  Another  State.  This  action  is  remedial,  not  penal,  in 
character,  and  may  be  brought  in  the  courts  of  another  state.     Ibid. 

6.  Ibid.  —  At  Law  <ir  in  Equity,  Whether  the  suit  should  be  in  equity 
for  the  benefit  of  all  the  creditors  against  all  the  stockholders,  or  at  law, 
or  by  any  creditor  against  any  stockholder,  depends  upon  the  law  of  the 
state  incorporating  the  company.     Ibid. 

7.  Assignment  for  the  Benefit  of  Creditors  —  Bond  nnt  Filed.  Where 
an  assignee  for  creditors  does  not  file  his  bond  within  the  statutory 
period,  the  assignment  is  not  void,  but  the  court  will  enforce  the  trust 
through  a  receiver.     Fuller  v.  Hasbronek,  N.  J.  xL  815. 

8.  Attachment  —  Taking  Property  into  Another  State.  Where  property 
has  once  vested  in  an  assignee  or  receiver  by  the  law  of  the  state  where 
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the  property  is  sitnated,  the  law  of  another  8tate  will  not  divest  him  of 
his  right  to  it,  if  he  should  talce  it  into  such  state  in  the  performance  of 
his  duty.     Pond  v.  Cooke,  Conn.  yi.  516;  45  Conn.  126. 

9.  Suit  on  Bond.  A  receiver  and  hu  surety  cannot  be  sned  npon  the 
bond  for  an  alleged  breach  of  his  trust,  before  a  default  is  ascertained. 
Bank  r.  Creditors,  N.  C.  xv.  282 ;  86  N.  C.  328. 

10.  Certificates  —  Negoliahility.  Receivers'  certificates  are  not  as- 
signable so  as  to  bar  equities  existing  against  the  payee.  Turner  t.  R. 
R.  Co.  III.  X.  363.     Bank  v.  R.  R.  Go.  Iowa,  vl.  616. 

11.  Comity  —  ConstitutioncU  Law.  Where  a  receiver  of  a  corporation 
has  been  appointed  within  a  state  by  a  competent  court,  a  creditor  of  the 
corporation,  residing  in  the  same  state,  will  not  be  permitted  to  recover  in 
an  attachment  execution  assets  in  Pennsylvania,  whicli  are  claimed  by 
the  receiver.     Baffsby  v.  R.  R.  Co.  Penn.  v.  661 ;  86  Penn.  St.  291. 

12.  Compensation  —  Discretion  of  Court — Limitation.  Compensation 
to  receivers  is  in  the  discretion  of  the  court,  but  by  the  New  York  Code 
cannot  exceed  five  per  cent,  of  the  amount  received  and  disbursed.  Code, 
§  244.     Jn  re  Woven  Tape  Skirt  Co.  N.  Y.  ix.  489. 

18.  Ibid.  —  Extraordinary  Duties.  Where  the  duties  performed  by 
a  receiver  are  more  arduous  than  was  expected  at  the  time  of  his  ap- 
pointment, or  are  in  addition  to  those  ordinarily  required  by  the  position, 
compensation  in  addition  to  that  fixed  by  the  order  of  appointment  may 
be  granted.  Farmer's  Loan  ^  Trust  Co.  v.  R.  R.  Co.  U.  S.  C.  C.  xiL 
321. 

14.  Mid.  —  Supervisory  Control — Property  Distributed.  A  corpora- 
tion receiver  exercising  a  supervision  only,  and  having  a  clerk  to  keep 
his  accounts,  is  entitled  to  commissions  only  on  the  value  of  the  property 
actually  received  and  distributed  by  him  personally,  hi  re  Woven  Tape 
Skirt  Co.  N.  Y.  xii.  842. 

15.  To  Discover  Concealed  Assets  —  BiU  hy  him  to  Annul  Sales  and 
Incumbrances  —  Statute.  A  receiver  appointed  by  virtne  of  the  statute 
providing  for  discovering  the  concealed  property  of  a  judgment  debtor, 
may  sue  to  annul  sales  or  incumbrances  made  in  fraud  of  creditors. 
Miller  v.  Mackenzie,  N.  J.  vi.  840;  29  N.  J.  Eq.  291. 

1 6.  Contract  of  Sale  —  Rescission.  Where  a  vendor  of  real  estate  seeks 
a  rescission  of  a  contract  of  sale,  a  receiver,  when  necessary,  will  be  ap- 
pointed, and  the  profits  and  loss  will,  on  final  hearing,  be  adjudged  to  the 
owner.     Gibbs  v.  David,  Eq.  Cas.  i.  64. 

17.  0/ Corporation — Statute.  Jurisdiction  in  equity  to  appoint  re- 
ceivers of  a  corporation,  at  the  suit  of  a  private  person,  is  statntory.  Xa 
SoeiSti  Franfaise  v.  District  Judge,  Cal.  vii.  427 ;  63  Cal.  495. 

18.  Creditor's  Bill — Execution  Returned.  On  return  of  an  execution 
unsatisfied  and  filing  of  a  creditor's  bill,  where  the  equities  are  not  denied, 
a  receiver  will  be  appointed,  as  of  oourse.  Gage  v.  Smith,  III.  iL  239  ;  79 
111. 

19.  Suit  against  in  Another  Court — iMive  in  Aitother  Forum.  A 
receiver  cannot  be  sued,  without  leave  of  the  court  appointing  bim. 
Kennedy  v.  R.  R.  Co.  U.  S.  C.  C.  x.  859.  People  v.  Brooks,  Mich.  vii. 
785.    See  AOen  v.  R.  R.  Co.  Iowa,  li.  202. 

20.  Dower — Supplementary  Proceedings.  In  proceedings  supplemen- 
tary to  execution  a  receiver  may  be  appointed  as  to  a  widow's  dower. 
Payne  v.  Becker,  N.  Y.  xiii.  252. 

21.  Equitable  Title  of  Owner  of  Draft  for  Collection.  Where  A.  has 
sent  a  draft  for  collection  to  a  bank,  which  was  insolvent,  and  which  has 
kept  and  mingled  the  funds  collected  with  its  own,  ho  must  trace  the 
said  funds  to  the  hands  of  a  receiver  appointed  to  take  charge  of  the 
bank's  assets  before  his  eqnitable  title  can  be  recognized;  otherwise  be 
is  a  general  creditor.    Bank  v.  Bank,  U.  S.  C.  C.  xvi.  261. 


Digitized  byLjOOQlC 


828  RECEIVERS. 

22.  Expetue*  —  Direction  of  Court.  A  receiver  can  make  no  outlay 
OD  the  property  other  than  what  is  requisite  to  preserve  it,  without  the 
previous  direction  of  the  court.  Cowdrejf  v.  B.  B.  Co.  S.  C.  U.  S.  iii. 
245. 

23.  Foreign  Receiver.  A  foreign  receiver  appointed  to  take  property 
niay  sue  for  the  property  in  thi»  state.  Hurd  v.  Elizabeth,  N.  J.  viiL 
153 ;  12  Vroom,  1.     Bcmk  v.  McLeod,  Ohio,  xiv.  60. 

24.  Fraudvlent  Debtor —  Trust.  Where  a  conveyance  is  taken  in 
the  name  of  a  son  of  a  debtor,  the  land  being  bought  with  the  debtor's 
money,  a  trust  results  to  creditors,  but  the  receiver  in  supplementary  pro- 
ceedings cannot  sue  to  enforce  the  trust.  Underwood  v.  Svtdtff,  N.  T. 
viii.  23;  77  N.  Y.  58. 

25.  Lending  Trust  Fund*  —  Defence  to  Note  given.  If  a  receiver  loans 
trust  funds  without  authority,  and  takes  a  note  for  security,  the  want  of 
authority  is  not  a  good  defence  in  an  action  on  the  note,  brought  by  a 
subsequent  receiver.     Corbin  v.  De  La  Vergne,  N.  J.  xiv.  342. 

26.  Mortgage  —  In  Foreclosure  —  Review.  The  appointment  of  a  re- 
ceiver, in  a  foreclosure  proceeding,  is  discretionary.  Jacobs  v.  Gibson, 
viii.  723  ;  9  Neb.  380. 

27.  Ibid.  —  Prior  Mortgagee  —  Rents.  A  prior  mortgagee  of  leasehold 
property  is  entitled  to  the  rents,  to  pay  ground  rent  and  taxes,  as  against 
a  receiver  of  a  subsequent  mortgagee.  Renneg  v.  Peyser,  N.  Y.  ix.  258 ; 
20  Hun,  11. 

28.  Rid.  —  Lien  on  Rents,  only.  By  the  appointment  of  a  receiver, 
the  mortgagee  obtains  an  equitable  lien  on  the  unpaid  rents  only.  Rider 
V.  Bagley,  N.  Y.  xii.  438;  84  N.  Y.  461. 

29.  Ibid.  — Surrender  by  Lessor.  After  appointment  of  a  receiver  for 
the  mortgagee,  the  lessor  cannot  accept  a  surrender  of  the  premises ;  pay* 

■    ment  of  rent  to  the  receiver  is  an  attornment.    Neale  v.  Bussing,  M.  Y. 
x.  153;  9  Daly,  805. 

80.  New  Tori  Cotton  Exchange  —  Seat  —  Creditors.  A  seat  in  the 
New  York  cotton  exchange  is  pioperty  and  passes  to  a  receiver.  PoweU 
v.  Waldron,  N.  Y.  xiv.  281. 

31.  Pendente  Lite.  The  appointment  of  a  receiver, /MRtieitte /tte,  is  for 
tne  benefit  of  the  true  owner  of  the  property.  Coburn  v.  Ames,  Cal.  xi. 
768  i  57  Cal.  201. 

32.  Possession  and  Right  to  Property.  The  possession  of  the  receiver 
extends  over  all  property  which  he  has  been  appointed  to  receive. 
HazUrig  v.  Brough,  Ky.  viii.  567 ;  78  Ky.  62. 

33.  Of  Railroad —  Autliority  of  Court  of  Equity  to  Order  Repairs. 
A  court  of  equity  may  authorize  a  railroad  receiver  to  keep  the  road  in 
repair,  and  to  manage  and  use  it  in  the  ordinary  way,  until  it  can  be  sold. 
Barton  v.  Barbour,  S.  C.  U.  S.  xiii,  129 ;  104  S.  C.  126. 

84.  Ibid. —  Gar  Trust  Loan  —  Interest  on  Bonds.  A  petition  of  re- 
ceivers for  leave  to  create  a  car  trust  loan  will  not  be  granted,  when  the 
money  necessary  for  the  procurement  of  the  rolling  stock  and  equipment 
required  can  be  raised  from  the  net  earnings  of  the  road,  even  if  by  so 
applying  the  earnings  the  receivers  are  rendered  unable  to  pay  the  inter- 
est on  the  company's  bonded  debt.    In  re  R.  R.  Co.  U.  S.  C.  C.  xii.  644. 

85.  Ibid.  —  Cimditional  Sale  —  Railroad  Mortgagees  —  Foreclosure 
—  Purcltasers.  Neither  mortgagees  under  a  railroad  mortgage,  nor  a  re- 
ceiver appointed  at  their  instance  in  foreclosure  priveedings,  are  pur- 
chasers for  value  of  cars  sold  under  a  conditional  sale  to  the  company. 
Fosdick  V.  SchaU,  S.  C.  U.  S.  vii.  449  ;  99  U.  S.  235. 

36.  Ibid.  —  Construction  of  Railroad  —  Receiver's  Certificates  — 
Municipal  Bonds.  A  railroad  I'eceiver  cannot,  under  a  decree  permitting 
bim  to  borrow  money  on  his  certificates,  make  a  contract  for  municipal 
aid  for  construction.  Smith  v.  McCullough,  S-  C.  U.  S.  xii.  673;  104 
U.  S.  25. 
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37.  Ibid.  —  Corporate  Miction.  The  appointment  of  receivers  of  a 
railroad  company  does  not  put  nnder  their  control,  or  that  of  the  court 
appointing  them,  the  performance  of  an  act  necessary  to  mere  corpo- 
rate existence,  such  as  holding  an  election  of  officers.  Taylor  v.  li.  Ji. 
Co. ;  Bank  r.  Same,  U.  S.  C.  C.  xi.  389. 

88.  Ibid.  —  Paying  Current  Charges  from  Receipts.  Mortgagees  of 
railroad  property,  by  implication,  consent  to  the  appropriation  of  receipts 
to  pay  current  running  charges.     Fotdick  v.  Sehall,  S.  C.  U.  S.  vii.  449. 

39.  Ibid.  —  Damaget  —  Barningt.  The  earnings  of  a  railroad  in  the 
bands  of  a  receiver  are  chargeable  with  the  value  of  goods  lost  in  trans- 
portation and  with  injury  to  property  during  his  management.  Co«)drty 
V.  R.  R.  Co.  S.  C.  U.  S.  iii.  245;  93  U.  S.  262. 

40.  Jbid.  —  General  Order  to  Account  —  Account  of  one  Receiver 
Made.  Where  one  of  several  railroad  receivers  has  submitted  his  ac- 
counts, and  these  have  been  reported  upon,  such  accounts  can  only  be  at- 
tacked by  formal  proceedhigs  instituted  for  the  purpose.  Loan  and 
Trust  Co.  V.  R.  R.  Co.  U.  S.  C.  C.  x.  229. 

41.  Jbid,  —  Action  for  Injuries —  Leave  of  Court.  A  receiver,  where 
consent  to  sue  him  has  been  granted,  may  be  sued  for  injuries  sufTered 
during  his  management  Barton  v.  Barbo^ir,  S.  C.  U.  S.  xiii.  129. 
Rogers  v.  R.  R.  Co.  Tenn.  xvL  636. 

42.  Ibid.  —  Liability  for  Injuries  —  Injury  before  Appointment.  The 
net  earnings  of  a  railroad  will  not  be  applied  by  a  receiver  to  pay  prior 
cluima  for  injuries.  DextervUe  Manufacturing  and  Boom  Co.  v.  Case, 
U.  8.  C.  C.  xi.  216. 

43.  Ibid.  — Income  Taken  for  Mortgage  Debt  —  Improvements  —  Fore- 
closure  —  General  Creditors.  When  the  income  of  a  railroad  hae  been 
taken  to  keep  down  a  mortgage  debt,  or  in  necessarily  improving  the 
road,  restoration  will  be  made  to  general  contributing  creditors.  Fotdick 
v.  Sehall,  S.  C.  U.  S.  vii.  449. 

44.  I'nd  —  RetU  of  Locomotive  Engines  —  Failure  to  Make  Repairs, 
The  receiver  of  a  railroad  is  liable  to  the  owner  for  the  rental  value  of 
locomotives ;  and  in  damages  for  failure  to  make  repairs.  Turner  v.  R. 
R.  Co.  U  S.  C.  C.  viu.  463. 

45.  Ibid. —  (Haimsfor  Services  —  Legal  Services.  Under  an  order  of 
court  requiring  a  receiver  of  a  railroad  to  pay  claims  for  "  labor,"  etc., 
the  term  "  labor  "  includes  the  services  of  counsel.  Baylis  v.  R.  R.  Co. 
U.  S.  C.  C.  viii.  579.     Cowdrey  v.  R,  R,  Co,  S.  C.  U.  8.  iii.  246. 

46.  Real  Action — Authority.  Unless  expressly  authorized,  the  re- 
ceiver cannot  bring  or  defend  actions  in  relation  to  the  title  to  real  es- 
tate.    Foaer  V.  Townshend,  N.  Y.  iii.  281 ;  68  N."  Y.  203. 

47.  Suit  —  Appointment.  A  receiver's  power  to  sue  should  appear, 
and  also  that  it  was  conferred  by  the  decree  appointing  him,  as  to  a 
cause  of  action  occurring  prior  to  appointment.  Hayes  v.  Brolzmam.,  Md. 
vi.  498. 

48.  Rid,  —  Unpaid  Subscription.  A  receiver  of  a  corporation  in  an 
action  to  recover  an  unpaid  subscription  must  set  out  his  appointment  by 
decree.     Chandler  v.  Brown,  III.  i.  40 ;  77  111.  333. 

49.  Recovery  of  Statutory  Liability  for  Debts  from  Stockholders.  A 
receiver  of  an  insolvent  corporation  cannot  sue  stockholders  upon  a  lia- 
bility for  the  debts  of  the  corporation  imposed  by  statute  to  double  the 
amount  of  stock  held  or  owned,  Jacobson  v.  Allen,  U.  S.  C.  C.  x!v.  40 ; 
20  Blatch.  625. 

60.  Title  to  Property —  When  it  Commences.  The  title  of  a  receiver 
relates  back  to  the  date  of  his  appointment.  Maynard  y.  Bond,  Mo.  vL 
580;  67  Mo.  316. 
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REMOVAL  OP  CAUSES  TO  FEDERAL  COURTS. 

I.  Gbmbsal  Qdbstioni.  v.  Timb  or  Rbmoval.  ' 

II.  CiTizEKsnip.  VL  Pbtition  and  Bosd. 

III.  CONTROVBRST.  VIL   PSOCBEDIHGS    SuBSEQITEXT    TO 

IV.  Federaz.  QoKSTiom.  Bbmotal. 

I.  Geneiml  1.  Act  of  1S67  —  Jiepeal.     The  Act  of   1867  (removal  of  causes  in 

Questions.  which  local  prejudice  might  lead  to   injustice)  has  not  been  repealed, 

either  expressly  or  impliedly.      W/iiUhouse  v.  Int.  Co.  U.  S.  C.  C.  ir. 

810.      mckkam  v.  Wickkam,  N.  Y.  ix.  319.     Cooke  v.  Ford.  U.  S.  0.  C 

iiL  715.      Wormter  v.  Duhlmann,  U.  S.  C.  C.  vii.  740;  16  Blatcb.  819. 

2.  Caute  of  Action  Assigned  —  Act  of  1867.  Under  the  Act  of  1867 
a  cause  of  action  wliicli  lias  been  assigned,  and  which  the  assignor  could 
not  sue  upon  in  a  federal  court,  can  be  removed  from  a  state  court,  in 
which  the  assignee  has  brought  bis  action.  Bell  v.  Ifoonatt,  U.  S.  C  C 
xvii.  422. 

3.  Md.  —  Coupons—  Act  of  March  3,  1875  —  TiOe  —  Actio*. 
Coupons  of  town  bonds  are  promissory  notes  within  the  Act  of  March  3, 
1875,  and  though  purchased  with  intent  to  bring  suit  upon  them,  the  legal 
title  being  in  the  plaintiff,  the  moiive  of  the  transaction  is  not  material. 
Perrine  v.  Thompson,  U.  S.  C.  C.  viii.  329;  103  U.  S.  806. 

4.  Ibid,  —  Municipal  Bonds.  Municipal  bonds  do  not  constitute  such 
a  contract  as  falls  within  the  purview  of  the  Act  of  March  8,  187.5.  §  1, 
prohibiting  the  assumption  of  juiitidiction  by  the  federal  conrts  of  any 
suit  on  a  contract  in  favor  of  an  aseignep,  unless  a  suit  might  have  been 
prosecuted  thereon  in  such  courts  had  no  assignment  been  made.  Haltey 
T.  New  Proeidence,  U.  S.  C.  C.  x.  454. 

5.  Errors —  In  Removing  —  Review.  Any  error  in  the  federal  courts 
in  the  removal  of  a  cause  must  lie  reviewed,  by  the  Act  of  March  3, 
1875,  by  writ  of  error  or  appeal.  Hoadley  v.  San  Francisco,  S.  C.  U.  S. 
iii.  210. 

6.  Fxecuting  Revenue  Laws.  Sec  643,  U.  S.  Rev.  Stat  applies  to 
every  case  of  a  federal  revenue  officer  indicted  in  a  state  court  for  an  act 
done  under  color  of  the  United  States  revenue  laws.  Find/eg  v.  Satter. 
JUld,  U.  S.  C.  C.  vii.  6. 

7.  Final  Hearing  under  the  Act  of  1 867  is  liefore  judgment  in  the 
court  of  original  jurisdiction.     Brice  v.  Sommers,  U.  S.  C.  C.  ii.  321. 

8.  Ibid. — Swmission  of  Canse — Disagreement  of  Jury.  The  sab- 
mission  of  a  cause  to  the  jury  does  not  constitute  a  "  final  hearing," 
within  the  meaning  of  the  "  Local  Prejudice  Act,"  where  the  jury  do  not 
agree  upon  a  verdict.  Osborn  v.  Osbom,  U.  S.  0.  C.  xii.  323 ;  2  Mc- 
Crary,  455. 

9.  Ibid.  —  On  Appeal,  Under  the  "  Local  Prejudice  Act "  (March 
2,  1867)  a  cause  is  not  removable  which  has  been  heard  on  appeal  to  the 
supreme  appellate  court  of  the  state,  and  has  been  thence  remanded  to 
the  court  below  with  directions  to  enter  a  decree  in  conformity  with  the 
opinion  of  the  appellate  court.    Darst  v.  Peoria,  U.  S.  C.  C.  xiv.  257. 

10.  Jurisdiction — Concurrent  Jurisdiction  —  Comity —  fTaiver.  The 
federal  courts  will  decline  jurisdiction  of  a  cause,  as  a  matter  of  comity, 
in  favor  of  a  state  court  of  concurrent  jurisdiction,  where  the  latter  court, 
by  its  officer,  has  the  custody  of  the  property  which  is  the  subject-matter 
of  the  action ;  but  after  a  trial  on  the  merits,  if  the  cause  is  one  which 
is  removable  from  the  state  court  into  the  federal  court,  the  objection 
upon  the  point  of  comity  is  raised  too  late.  Oilman  v.  Perkins,  U.  S.  C. 
a  xii.  257. 

11.  Ibid. — Amount  Involved —  Qaim  and  Counter- C^m.  Where  a 
suit  was  brought  in  a  state  court  for  $195,  and  the  answer  set  up  a 
counter-claim  for  $750,  for  which  judgment  was  asked  ngainst  the  plain- 
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tiff,  the  matter  in  dispute  in  the  suit  exceeded  $500,  and  the  suit  was 
properly  removed  into  the  circuit  court.  Clarkton  v.  Manton,  U.  S.  C. 
C.  z.  8U4 ;  18  Blatch.  448.  Per  contra,  Manuf.  Co.  v.  Broderick,  U.  S. 
C.  C.  xi.  677  ;  2  McCrary,  489. 

12.  Ibid.  —  Jneidetttal  Claims.  Where  the  amount  in  dispute,  in  a  case 
under  the  New  Jersey  Attacliraent  Act,  between  the  plaintiff  and  the  de- 
fendant is  within  the  jurisdiction  of  the  circuit  court,  such  jurisdiction 
is  not  ousted  by  the  fact  that  the  claims  of  applying  creditors  are  less 
than  $500.  Such  claims  will  be  considered  as  incidental  only,  and  the 
court  having  jurisdiction  of  the  main  controversy  will  dispose  of  the  iu> 
cidents  also.     Bank  v.  Manuf.  Oo.  U.  S.  C.  C.  xiii.  355. 

13.  NationaX  Bank  oi  Defendant.  A  national  hank  is  not  entitled  as 
a  matter  of  right  to  remove  a  cause,  in  which  it  is  party  defendant, 
from  a  state  to  the  federal  court.      Wilder  v.  Bank,  U.  S.  C.  C.  ix.  3. 

1 4.  Stay  of  Proceeding*.  When  the  proceedings  are  not  suflBcient  to 
effect  a  removal  of  the  cause,  the  action  in  the  state  court  is  not  stayed 
pending  the  decision  of  the  federal  court  as  to  the  removal.  Bank  v. 
Dodge,  N.  J.  xi.  641 ;  13  Vroom,  316. 

15.  Ibid.  —  Payment  of  Costs  in  >^ate  Court.  After  the  filing,  in  the 
circuit  court,  of  the  proper  papers  under  the  3d  subdivision  of  §  639  of 
the  Revised  Statutes  of  the  United  States,  the  state  court  has  no  juris- 
diction to  proceed  farther  in  the  cause,  and  the  circuit  court  will  not  stay 
proceedings  until  tlie  costs  awarded  by  the  state  court  by  an  order  of  re- 
moval and  affirmance  on  appeal  are  paid.  Penrose  v.  Penrose,  U.  S.  C. 
C.  ix.  809. 

16.  Jbid.  —  Writ  of  Error  oiU  of  (7nited  States  Supreme  Court.  A 
writ  of  error  to  the  circuit  court  issued  out  of  the  supreme  court,  upon 
prooeeding4  for  the  removal  of  a  cause,  will  not  operate  as  a  stay  of  pro- 
ceedings ;  it  operates  us  a  stay  of  execution.  &ink  v.  Dodge,  N.  J.  xi. 
641. 

17.  Voluntary  Appearance  in  Stale  Court —  Interpleader.  One  brought 
into  a  state  court  by  an  order  to  interplead,  ma(1e  on  the  motion  of  the 
original  defendant,  will  not  be  regarded  as  voluntarily  before  the  court 
and  waiving  his  right  of  removal,  and,  if  otherwise  qualified,  may  remove 
the  cause  into  whicli  he  has  been  brought  to  the  circuit  court,  ffealy  v. 
Prevost,  U.  S.  C.  C.  viii.  103. 

18.  To  Annul  Will.  A  suit  to  annul  a  will  may  be  removed  into  the 
federal  courts.     Gaines  v.  Fuentes,  is.  C.  U.  S.  3  Am.  L.  T.  R.  361. 

19.  Time.     A  cause  cannot  be  removed,  under  the  Act  of   March  3,   11.  CiUieMhip. 
1875,  on  the  ground  of  citizenship,  unless  the  record  discloses  that  at  the 

time  of  suit  commenced  the  parties  were  citizens  of  different  states. 
Kaeiser  v.  S.  S.  Co.  U.  S.  C.  C.  xi.  554.  McLean  v.  R.  R.  Co.  U.  S.  C. 
C.  viii.  609;  16  Blatch.  309.  Beebe  v.  Cheeney,  U.  S.  C.  C.  xi.  860. 
Rctwle  v.  Phelps,  U.  S.  C  C.  viii.  356.  Ins.  Co.  v.  Pechner,  S.  C.  U.  S. 
vi.  225  ;  95  U.  S.  183.  Frank  v.  Chetwood,  U.  S.  C.  C.  ix.  6.  R.  R.  Co. 
v.  Me  Comb,  U.  S.  C.  C.  ix.  569 ;  19  Blatch.  69.  Brinckerhoff  v.  Canal 
and  Banking  Co.  D.  S.  C.  C.  xvii.  4.  Frelinghuysen  v.  Baldwin,  U.  S.  C. 
C.  xvii,  104.     Per  contra.  Curtin  v.  Decker,  U.  S.  C.  C.  xi.  290. 

20.  Citizenship  Denied — Examination.  Where  a  petition  to  remove 
a  cause  is  filed  on  the  ground  that  it  is  between  citizens  of  different  states, 
and  the  facts  stated  in  the  petition  are  denied  by  answer,  the  court 
has  authority  to  examine  the  grounds  upon  which  it  is  sought  to  oust  it 
of  jurisdiction.     Blair  v.  Manuf.  Co.  Neb.  v.  699  ;  7  Neb.  146. 

21.  Amendment.  Where  the  record  in  the  state  court  did  at  the  time 
of  removal  in  fact  disclose  the  requisite  citizenship,  the  transcript  in  the 
federal  court  may  be  amended  in  this  regard  so  to  conform  to  the  state 
record.     Kaeiser  v.  R.  R.  Co.  V.  S.  C.  C.  xi.  654. 

22.  Alien —  Oitiien.    The  Act  of  1875  does  not  give  the  power  of 
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removal  in  ft  case  where  there  is  «  oontroversj  lietween  a  oitisen  or  snl>- 
ject  of  a  foreign  state  or  country  and  a  citizen  of  the  United  States ;  the 
controversy  must  be  between  citizens  of  the  states.  JJeakin  t.  Zeo,  U. 
S.  C.  C.  xiii.  772. 

23.  Ibid.  —  Citixen  of  District  of  Columbia.  Where  a  suit  was  brought 
in  a  state  conrt  by  a  citizen  of  the  District  of  Columbia  against  an  alien 
and  was  removed  to  the  federal  court,  the  same  was  remanded  to  the 
i«tate  court  on  the  ground  that  the  circuit  court  had  no  jurisdiction,  as  the 
plaintiff  was  not  a  citizen  of  a  state.  Oiisel  v.  McDonaid,  U.  S.  C.  C. 
vii.  553. 

24.  Criminal  Gaute  —  Alien  or  Non-Retidtnt  Defendant.  Under  the 
Act  of  March  3, 1875,  there  is  no  provision  for  the  removal  of  a  criminal 
cause  upon  the  ground  that  the  defendant  is  an  alien  or  citizen  of  another 
state.     New  Hampthire  v.  R.  R.  Co.  U.  S.  C.  C.  xi.  80. 

25.  Sufficient  Citizenihip  of  Defendemt  —  ^  Of  $aid  County."  The 
citizenship  of  a  defendant  is  not  indicated  with  due  certainty  by  simply 
describing  him  "  of  said  county,"  meaning  the  county  in  which  the  suit 
is  pending.      Carawell  v.  Scfilry,  Ga.  v.  716. 

26.  Membert  of  Foreign  Corporation.  Tho  iudividnal  members  of  a 
corporation,  created  by  the  laws  of  a  foreign  state,  are,  for  purposes  of 
Ruit  by  or  against  it  in  the  courts  of  the  Union,  conclusively  presumed  to 
lie  citizens  or  subjects  of  such  foreign  state.  SleanuMp  Co.  v.  Tugman, 
S.  C.  U.  S.  xiv.  787. 

27.  Jbid.  —  Between  Huebomd  and  Wife  —  Next  Friend.  Where  a 
feme  covert,  living  in  the  same  state  with  her  husband,  files  a  bill  by  her 

next  friend,  a  citizen  of  another  state,  against  lier  husband,  no  such  con- 
troversy exists  "  wholly  l)etween  citizens  of  different  strites  which  can  be 
fully  determined  as  between  them,"  as  will  authnrize  the  removal  of  the 
cause  to  the  federal  court  under  Act  of  March  3.  1875,  §  2.  Ruekman 
V.  Improvement  Land  Co.  U.  S.  C.  C.  x.  100.  Steiger  v.  Bonn,  U.  K. 
C.  C.  X.  761. 

28.  Non-Retidenee  of  One  Partner.  Where  defendants  in  an  action  of 
tort  were  a  commercial  firm,  one  of  the  partners  residing  in  New  York, 
the  others  residing  in  Texas,  as  did  the  plaintiffs,  the  rause  was  not  re- 
movable to  the  federal  court  because  of  the  residence  of  one  p«rtoer  in 
New  York.     Blum  v.  TTiomcu,  Tex.  xvi.  782. 

29.  Consolidated  Railroad  Corporations.  Where  railroad  corporations 
(A.,  B.,  C).  organized  in  several  states,  consolidate,  and  the  railroad  A. 
is  sued  in  the  state  in  which  it  was  organized  by  the  name  of  the  con- 
solidated roads,  the  other  companies  ot  the  consolidation  who  exist  oat  of 
the  state  cannot  remove  the  cause  to  the  federal  court.  R.  R.  Co.  v.  R. 
R.  Co.  U.  S.  C.  C.  xi.  323 ;  10  Diss.  122. 

30.  Railroad  Incorporated  in  Several  States.  A  railway  corporation 
incorporated  in  the  several  states  through  which  it  runs  is,  by  a  fiction  of 
the  law,  for  all  purposes  of  jurisdiction,  a  citizen  of  each  of  the  states ; 
and  it  cannot  remove  a  cause  to  the  federal  courts  on  the  ground  of  its 
citizenship  in  the  other  states.  Home  v.  R.  R.  Co.  U.  S.  C  C.  xvi.  678, 
691. 

31.  Resident.  The  party  residing  in  the  state  in  which  the  suit  is 
brought  cannot  have  the  cause  removed  under  the  Act  of  March  2,  1867. 
Burst  V.  R.  R.  Co.  S.  C.  U.  S.  ii.  660 ;  93  U.  S.  71. 

32.  Resident  of  Territory.  A  resident  of  a  territory  is  not  a  citizen 
of  a  state  so  as  to  give  him  the  ri^ht  to  sue  a  citizen  of  another  state  in 
the  federal  courts.     Darst  v.  Peoria,  U.  S.  C.  C.  xiv.  267. 

33.  Action  against  Tenants  in  Common  —  Dirision  of  Action,  A  bill 
against  tenants  in  common  or  persons  claiming  to  be  such,  concerning  the 
title  to  or  possession  of  land,  is  divisible  and  removable  into  the  federal 
court  under  §  639,  R.  S..  by  either  of  said  tenants,  ao  far  as  he  is  con- 
cerned.    Goodnough  v.  Warren,  U.  S.  C.  C.  vii.  772. 
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34.  Separate  Controvert^.  The  Removal  Act  of  1875  gives  the  right  IIL  Contro- 
of  remo^  to  the  federal  court  only  when  there  is  a  separate  and  distinct  v*">'- 
controversy  to  which  all  the  substantial  parties  on  one  side  .are  residents 
and  all  those  upon  the  other  are  uon-residente.  Boyd  \.  Gill,  Cutler  v. 
Whither,  Nott  t.  CSCnot,  Perkitu  ▼.  Dennie,  Langdon  v.  Fogg,  U.  S.  C.  C. 
xvii.  182.  Tyler  v.  Hagerty,  U.  S.  C.  C.  2  Flip.  257.  Zinc  and  Iron  Co. 
T.  TroOer,  U.  S.  C.  C.  xvii.  4. 

85.  Act  of  March  3, 1875  —  Pretumption.  Where  nothing  to  the  con- 
trary appears  of  record,  the  court  will  presume,  from  the  fact  that  a  suit 
has  been  commenced,  that  there  Lt  a  controversy  between  the  parties, 
within  the  meaning  of  the  Act  of  March  3,  1875.  Bailey  v.  Ins.  Co.  U. 
S.  C.  C.  xii.  677. 

36.  JBnd.  —  Citixenthip.  Congress,  in  determining  the  jurisdiction  of 
the  circuit  courts  over  controversies  between  citizens  of  different  states, 
has  not  distinctly  provided  for  the  removal,  from  a  state  court,  of  a  suit 
in  which  there  is  a  controversy,  not  wholly  between  citizens  of  different 
states,  and  to  the  full  and  final  determination  of  which  one  of  the  neces- 
sary or  indispensable  parties,  plaintiffs  or  defendants,  seeking  the  re- 
moval, is  a  citizen  of  the  same  state  with  one  or  more  of  the  plaintiffs  or 
defendants  against  whom  the  removal  is  asked.  Blake  v.  McKxm,  8.  C. 
D.  S.  x\.  727  ;  103  U.  S.  336. 

87.  One  Suit  and  Separate  Omtroversies  —  Juritdiction,  Where  in 
one  suit  there  are  two  distinct  and  separate  controversies,  one  between 
citizens  of  the  same  state  and  the  other  between  citisens  of  different 
states,  a  federal  court  has  no  jurisdiction.  Barney  v.  Latham,  S.  C.  U. 
S.  II  Rrportbr,  721,  distinguished.  Homestead  Co.  v.  Havig.  and  R. 
R.  Co.  U.  8.  C.  C.  xu.  386.  See  Price  v.  Foreman,  U.  S.  C.  C.  xit. 
166. 

3a  Claim  Admitted— ^  639.  Under  §  639,  Rev.  Stats.,  there  is  no 
right  of  removal  from  the  state  courts  where  the  claim  or  demand  sued 
upon  is  admitted.     Keith  v.  Levi,  U.  S.  G.  C.  x.  231. 

39.  Accounting —  By  Thtstees.  In  a  suit  brought  by  a  stockholder  of 
a  mining  corporation  to  enforce  a  cause  of  action  agninst  the  directors 
for  a  fraudulent  appropriation  of  its  assets,  when  the  relief  sought  is  that 
the  individual  defendants  account  jomtly  and  severally  for  the  profits 
made  by  the  misappropriation  of  the  corporate  property,  there  is  a  con- 
troversy which  is  separate  as  between  the  plaintiff  and  each  defendant 
which  can  be  fully  determined  as  between  them,  and  such  actions  may  be 
removed  to  the  federal  court.  Boyd  v.  GfilL,  Cutter  v.  Whittier,  Nott  v. 
ClewSf  Perkins  v.  Dennis,  Langdon  v.  Fogg,  U.  S.  C.  C.  xvii.  132. 

40.  Attachment  —  Original  Suit.  A  proceeding  in  garnishment  is 
auxiliary  to  the  original  suit,  and  when  that  cannot  be  removed  to  the 
federal  courts  the  former  cannot  be.  Poole  v.  Thatcherdejl,  U.  S.  C.  C. 
xvii.  859. 

41.  Condemning  Land — Railtoay  Corporation  —  Parties.  An  action 
to  appropriate  land  by  a  railroad  company  can  be  removed  to  a  federal 
court  by  parties  thereto  on  the  ground  of  citizenship.  B.  R.  Co.  v.  Louh 
eitberg,  U.  S.  C.  C.  xvii.  187. 

42.  Attachment  —  Controversy  as  to  Validity  of  Attachment  only.  A 
controversy  as  to  the  vali<lity  of  an  attachment  may  constitute  a  case  re> 
movable  within  the  meaning  of  the  statute  (§  639,  Rev.  Stats.),  even 
though  there  be  no  controversy  upon  the  main  case.  Keith  v.  Z«in,  U. 
S.  a  C.  X.  231. 

43.  BiU  to  Invalidate  County  Bonds.  In  a  suit  involving  the  validity 
of  township  bonds,  the  controversy  is  between  the  township  and  the 
holders  of  the  bonds.    Aroma  v.  Public  Auditor,  U.  S.  C.  C.  ix.  733. 

44.  Bill  to  Quiet  Title —  Grantees.  Where  complainants  bring  suit 
in  a  state  court  againut  A.,  a  citizen  of  California,  to  quiet  title  to  cer- 
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tain  Utnda,  aad  join  with  hhn,  as  MeiKkuits,  oartain  atieens  of  Oregm, 
from  whom  A.  derirea  whaWTer  rigkt  or  titie  to  the  preaiises  be  has.  die 
■abatantial  controversy  in  the  Miit  is  wboQy  between  ettizeiia  of  difietent 
States.      Goodnough  v.   Warren,  U.  S.  C.  C.  tA.  778  :  S3  U.  8.  102. 

4d.  Before  Isme  Joined  —  SuiititHtion  of  Partiet  Defettiaatt,  A  CMne 
may  be  removed  to  the  federal  conrt  before  an  Micwer  is  node,  in  an  ae- 
tioD  in  wliich  bailees  have  moved  for  a  substitadon  of  the  real  parties  in 
int«nwt,  ai>d  the  order  eif  subetttatton  has  been  entered.  Hodman  v.  R. 
R.  Co.  U.  S.  C.  C.  JtU.  41. 

46.  Onljf  Oontrovent/.  AUbe«gh  oiher  controrenies  awy  be  imolved 
in  the  same  cause,  which  arc  not  wholly  between  citizens  of  different 
states,  the  canse  may  be  properlv  removed  to  the  federal  court.  Tojflor 
T.  RookaftUm-,  U.  S.  C.  C.  ^n.  '226.    Bybee  v.  Heiiket,  U.  &  C.  C.  xL 

47.  Suit  to  Reform  Deed  —  Jfeeeeioty  Partvt.  Where  in  a  soit  to  le- 
form  a  deed  the  defendants  are  the  headers  of  the  legal  uad  the  eqaitabk 
title  to  certain  premises,  which  title  wonld  be  destroyed  by  reiornsii;^  the 
deed  as  prayed,  and  there  is  a  person  daiming  as  lessee  under  tite  tnw- 
te«,  all  the  said  defendants  are  necessary  parties  to  the  bill,  and  if  any 
one  of  them  is  a  citizen  of  the  same  state  as  the  phrintiif  the  canse  can- 
not  be  removed  to  the  federal  court.  Zine  and  Iron  Cb.  \.  Trotter,  U. 
&  C  C.  zvii.  4. 

48.  Defendt  for  Want  of  Amnoer.  There  is  no  controversy  where 
there  is  a  defaiult  for  want  of  an  answer.  Berrian  y.  thtttcood,  U.  S. 
C.  C.  xiii.  185. 

49.  Action  agaiiut  Domeetie  Corporation  ond  AnoAer  Drfendard. 
Where  an  action  is  brought  in  a  state  coui't  againrt  a  saving  bank  for 
moneys  on  deposit,  and  the  defendant  answers  that  another  person  claims 
the  moneys,  and  said  other  person  is  made  a  party,  and  lieiug  a  citizen  of 
a  Afferent  state  from  the  plaintiff,  obtains  from  the  state  court  an  order 
removing  the  cause  to  the  circuit  court,  the  bank  is  stiH  a  aeoessary 
party,  and  being  a  citizen  of  the  same  state  as  the  plaintiff,  the  canse 
must  be  remanded  to  the  state  court.  Bailey  v.  Btmk,  U.  S.  C.  C.  a. 
639:  18  Blatch.77. 

50.  Eatire  Ccnue  of  Adiotk  —  State  Court.  The  decision  of  the  itale 
court,  that  the  cause  of  aetion  is  entire,  is  a  decision  which  it  is  proper 
for  the  federal  court  to  follow.  ConneU  v.  R.  R.  Co.  U.  S.  C.  C.  xir. 
548. 

51.  Removed  of  Entire  Suit  The  entire  ssit  is  removed  wken  one  or 
more  at  the  parties  actually  interested  in  a  sepamble  controversy  files 
the  proper  petition  and  bond  for  removal.  Barney  v.  Laikam,  S.  C.  U. 
S.  xi.  721. 

52.  Mnal  Determination — Hew  Defendant*.  A  right  of  removal  does 
not  exist  where  there  cannot  be  a  final  determination  of  the  whole  con- 
troversy between  the  complainant  aiid  the  defendants  removing  the  canse, 
without  the  presence  of  the  other  defendants  as  parties  in  the  ease. 
Burke  v.  Flood,  U.  S.  a  C.  ix.  501. 

53.  Suit  for  Foreclosure  —  Appeal  from  Order  Confirming  Sak.  Upon 
appeal  merely  from  the  order  conflroHog  a  foredosure  sale,  the  final  de- 
cree not  disclosing,  affirmatively,  a  want  of  jurisdiction,  the  sopraae 
court  of  the  UnitM  States  wOl  pot  examine  the  record,  prior  to  sodi 
final  decree,  to  see  whether  the  petition  for  removal  was  filed  in  proper 
dme,  or  whether  it  makes  a  case  of  federal  jurisdiction  by  reason  of  the 
presence  in  the  suit  of  a  controversy  between  citizens  of  different  Stales ; 
but,  assuming  that  the  final  decree  was  within  the  power  of  the  circuit 
court  to  render,  will  only  examine  the  decree  to  ascertain  whether  the 
sale  was  had  in  conformity  with  its  previsions.  Turner  r.^  Far men^  Loan 
and  Truet  Co.  S.  C.  U.  S.  xv.  291 ;  106  U.  S.  553. 
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04.  Issttes.  The  right  of  remoral,  if  clarmed  in  the  mode  prescribed 
by  the  statute,  depends  upon  tbe  case  disclosed  by  the  pleadings  when 
the  petition  for  removal  is  filed.  Bamty  r.  Latham,  S.  C.  U.  S.  xi.  721 ; 
Aff'g  S.  €.,  U.  S.  C.  C.  iv.  •  459.  Walier  t.  Jokmon,  Minn.  xu.  259 ;  28 
Miim.  147. 

55.  Interpkader  —  Partie$  —  Statute.  A  bill  of  interpleader,  bron^^fat 
by  ft  citizen  of  one  state  against  two  citizens  of  another  state,  cannot  be 
removed,  on  the  petition  of  one  of  the  defendants,  to  the  circuit  court  of 
the  United  States,  nnder  U.  S.  Stat.  1875,  c.  137,  §  i,  ln$.  Co.  v.  Alien, 
Mass.  XT.  719;  134  Mass.  389. 

56.  Negligence -^  Joint  PlaintiJI^*  —  Single  Cattle  of  Action.  Where 
a  negligent  act  is  one  and  Indhrisible,  there  arises  but  one  cause  of  ac- 
tion, ai^  therefore  in  snch  a  case  there  cannot  be  a  removal  under  the 
Act  of  1 875,  where  one  of  the  plaintiffs  is  a  citrzen  of  the  same  state 
as  the  defendant,  for,  the  cause  of  action  being  single,  and  the  plaintiA 
being  joint  parties  in  interest,  there  is  not  a  controversy  wholly  between 
citizens  of  different  states.  Pretbyterian  Society  v.  Trannportation  Co.  U. 
8.  C.  C.  xii.  105. 

57.  " Party" Defined.  The  word  "party,"  in  the  Act  of  March  8, 
187.5,  is  coHectire,  and  means  all  the  plaintiffs  and  all  the  defendants, 
and  that  all  on  each  side  must  be  citizens  of  different  states  from  those 
on  the  other  side.     In  re  Fraeer'e  Ettate,  U.  S.  C.  C.  vi.  857. 

58.  Parties  —  §  2,  Act  March  9,  1875.  In  construing  the  first  clause 
o(  the  second  section  of  the  Act  of  March  3,  1875,  the  words  "either 
party  "  comprehend  all  the  individuals  upon  one  side  of  tire  controversy, 
and  all  soeb  individual  parties  must  unite  in  the  petition.  The  second 
clause  contemplates  cases  in  which  there  are  persons  whose  presence  is 
not  necessary  to  the  determination  of  the  main  controversy ;  in  which 
case  either  one  or  more  of  their  co-parties  may  petition  for  removal, 
though  all  the  citizens  of  the  same  state.  Smith  v.  McKay,  U.  S.  C  C. 
xi.  79.     Connell  v.  R.  R.  Co.  U.  S.  C.  C.  riv.  548. 

59.  Ibid. —^  Formal  Partie*.  Where  one  of  two  defendants  is  a  mere 
formal  or  nominal  party,  and  the  other,  who  is  the  real  defendant,  is  of 
different  skate  citizenship  from  any  of  the  parties  on  the  other  side,  tbe 
removal  will  be  sustained.     R.  R.  Co.  v.  McComb,  ix.  569. 

60.  Ibid.  —  Ifbn-Resident  Defendant  Purchasing  Interests  of  Other 
Defendants.  A  non-resident  defendant  cannot  remove  a  cause  Into  the 
federal  courts  upon  the  ground  that  he  has  purchased  the  hitereets  of  his 
co-defendants.     Tempk  v.  Smith,  U.  S.  C.  C.  xi.  79. 

61.  Ibid.  —  Right  of  Non-Resident  Stockholder.  An  action  involvhig 
tbe  validity  of  certain  railroad  shares,  the  ownership  of  which  is  not  con- 
tested, cannot  be  removed  from  the  state  court,  rn  which  rt  was  brought, 
by  a  non-resident  stockholder.  Shumway  v.  R.  R,  Co.  U.  S.  C  C.  x. 
647. 

62.  lUd.  —  Pleadings.  Under  §  2,  Act  of  1875,  the  parties  to  the 
controversy,  without  reference  to  their  position  in  the  pleadingB  as  plain- 
tiffs or  defendants,  may  be  arranged  on  opposite  sides ;  and  if  on  one  side 
each  individual  is  a  citizen  of  a  different  state  from  those  of  which  the 
individuals  on  the  other  side  are  citizens,  then  the  suit  may  be  removed. 
Huble  V.  Hyde,  U.  S.  C.  C.  x.  420;  1  McCrary,  413. 

63.  Ibid.  —  Presence  on  the  Record  cf  Opposing  Parties  of  Same  State. 
When  the  real  controversy  in  a  suit  is  between  citizens  of  different  states, 
those  persons  are  entitled  to  remove  the  cause  to  the  federal  court,  al- 
though there  may  be  other  persons  parties  to  the  suit  citizens  of  the  same 
state  with  and  on  an  opposite  side  in  the  case  from  the  petitioning  party. 
Rtiekman  v.  Ruekman,  U.  S.  C.  C.  x.  196. 

64.  Ibid.  —  Real  Interest  and  Formal  Position  of  Parties.  Under 
§  2,  Act  of  1875,  it  is  necessary,  to  authorize  a  removal  of  the  cause,  that 
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all  the  persons  on  one  side  shall  be  citizens  of  different  states  from  those 
on  the  utber  side  of  the  controversy.  But  to  determine  the  right  of  re- 
moval, the  parties  may  be  transposed  and  arranged  on  opposite  udes  of 
the  controversy  according  to  their  real  interests,  without  regard  to  their 
formal  position  on  tbe  record,  as  plaintiffs  or  defendants.  Burke  v.  I^od, 
U.  S.  C.  C.  ix.  501. 

65.  Pending  Came.  A  caase  pending  in  a  state  court  at  the  time  of 
the  passage  of  the  Act  of  March  3,  1875,  can  he  removed  into  the  fed- 
eral court.  Hoadley  v.  San  Francisco,  U.  S.  C.  C.  i.  64 ;  94  U.  S.  4. 
See  Mendecker  v.  Rotenbnum,  U.  S.  C.  C.  xi.  254 ;  19  Blatch.  35. 

66.  Sxtit  against  Receiver  —  Leave  to  Sue  —  Dismissal  of  Action  — 
Remanding  Cause.  Where  defendant  was  receiver  of  a  New  Jersey  rail- 
road company  and  appointed  in  New  Jersey  and  was  also  appointed  in 
New  York,  and  leave  was  granted  by  tbe  New  York  court  to  bring  an 
action  in  a  New  York  court  to  recover  for  the  killing  of  plaintiff's  in- 
testate by  a  train  of  the  milroad  in  New  Jersey ;  the  cause  was  removed 
to  the  circuit  court,  and  on  the  trial  tbe  court  decided  that  the  complaint 
must  be  dismissed  for  want  of  jurisdiction,  and  tbe  plaintiff  then  moved 
to  remand  the  cause  to  the  state  court,  held,  the  court  decided  properly 
at  the  trial,  and  that  the  motion  to  remand  should  be  denied.  Xfavies 
T.  iMlhrop,  Rec'r,  U.  S.  C.  C.  xiii.  484. 

67.  Record  —  Petition.  It  is  sufficient,  in  a  suit  in  which  the  jurisdic- 
tion of  a  circuit  court  of  the  United  States  depends  upon  tbe  character  of 
the  parties,  that  their  citizenship  is  shown,  affirmatively,  by  tbe  record. 
Steamship  Co.  v.  Tugman,  S.  C.  U.  S.  xiv.  737. 

68.  Time  of  Removal.  The  condition  of  the  controversy  at  the  time 
the  petition  of  removal  is  filed  in  the  state  court  must  control  the  question 
of  removal.     R.  R.  Co.  v.  McComh,  U.  S.  C.  C.  ix.  569. 

69.  Title  —  Fraud  —  Offieert  of  Corporation  as  Defendants  —  Neces- 
sary Parties.  Where  the  controversy  relates  to  tbe  title  to  land,  and  the 
fraud  of  a  defendant  corporation  is  alleged  to  defeat  the  title  acquired 
from  it,  the  officers  of  the  corporation  are  proper,  but  not  necessary, 
parties  defendant  to  the  suit ;  the  residence  of  such  officers  will  not  pre- 
vent a  removal  of  tbe  suit  under  tbe  Act  of  March  8,  1875.  Sank  t. 
Manuf  Co.  U.  S.  C.  C.  xii.  200 ;  6  Stew.  486. 

IV.  Federal  70.    Citizenship.     If  the  record  presents  a  federal  question,  that  is,  a 

Qaestion.  rifrht  of  action  or  defence  under  tbe  federal  Constitution  and  laws,  the 

citizenship  of  tbe  parties  is  immaterial  to  the  right  of  removal.  Wilder 
V.  Bank,  U.  S.  C.  C.  ix.  8.     Blair  v.  Manvf.  Co.  Neb.  v.  599. 

71.  Congressional  Authority.  Cases  arising  under  tbe  laws  of  the 
United  States  within  the  meaning  of  tbe  removal  act  are  such  as  grow 
out  of  the  legislation  of  Congress  whether  they  constitute  the  right, 
claim,  protection,  or  defence  in  whole  or  in  part  of  the  party  by  whom 
they  are  asserted.     Teleg.  Co.  v.  Teleg.  Co.  U.  S.  C  C.  xvij.  486. 

72.  Construction  of  Constitution  or  Laws.  A  case  arises  under  the 
Constitution  or  laws  of  the  United  States,  and  may  he  removed  into  the 
federal  courts  under  the  Act  of  March  8,  1875,  whenever,  upon  tbe 
whole  record,  there  is  a  controversy  involving  the  construction  of  either. 
Van  Atten  v.  R.  R.  Co.  U.  S.  C.  C.  x.  515. 

73.  Corporation  Created  by  the  United  States.  A  suit  by  a  corporation 
created  by  the  United  States  is  a  suit  arising  under  the  laws  of  the 
United  States,  and  may  be  removed  from  a  stale  court  under  §  2  of  the 
Act  of  March  8,  1875,  that  section  being  warranted  by  §  2  of  art  8  of 
the  Constitution  of  the  United  States.  R.  R.  Co.  v.  Mc  Comb,  U.  S.  C.  C. 
iz.  368. 

74.  Issue  —  Affidavit.  Where  a  cause  has  not  been  brought  to  issue 
in  a  state  court,  an  affidavit  that  it  involves  a  defence  arising  under  or  by 
virtue  of  the  Constitution  or  a  treaty  or  law  of  the  United  States  is  snffi- 
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dent  to  authorize  the  removal  of  the  case  to  the  drcait  court.  Reding  t. 
R.R,Co.\}.&.Q.  C.  X.  136. 

75.  Record.  It  mast  clearly  appear  from  the  whole  record  that  a  fed- 
eral question  is  presented  to  authorize  the  removal  of  a  cause  on  the 
ground  that  the  controversy  involves  a  qnestion  arising  under  the  Const!- 
tutioo  and  laws  of  the  United  States.     Wilder  v.  Bank,  U.  S.  C.  C.  ix.  3. 

76.  Time  of  Removal — Before  I'rial.     The  cause  must  be  removed  V.  "nmeoi 
before  the  first  term  at  which  the  cause  is  at  issue  and  can  be  tried.  BsmovaL 
Hoadley  v.  San  Franciteo,  U.  S.  G.  C.  i.  642.      WTiHehoute  v.  Jn».  Co, 

U.  S.  C.  C.  ix.  810.  Reding  v.  R.  R.  Co.  U.  S.  C.  C.  x.  136.  Forrest 
Borne  V.  Keder,  U.  S.  C.  C.  ix.  432.  Hough  v.  Hatch,  U.  S.  C.  C.  viii. 
7}  16  Blatch.  233.  Chandler  v.  Coe,  N.  II.  i.  247 ;  3  Am.  L.  T.  R.  291 ; 
56  N.  U.  184.  Johnson  v.  Johnson,  U.  S.  C.  C.  xiv.  41.  Waldman  v. 
R.  R.  Co.  U.  S.  C.  C.  xiv.  678.  CarsweU.  v.  Schley,  Ga.  v.  715;  69  Ga. 
17.  WheeUrY.  Ins.  Co.  N.  H.  xii.  663.  Bank  v.  Tallmadge,  U.  S.  C. 
C.  xii.  714.  Fulton  v.  Golden,  U.  S.  C.  C.  viii  517.  Adetm  ▼.  Penny- 
packer,  U.  S.  C.  C.  xiii.  743. 

77.  Ibid.  —  Compulsory  Arbitration.  Where  a  cause,  before  being 
put  at  issue,  has  been  referred  to  arbitrators  under  the  compulsory  arbi- 
tration law  of  Pennsylvania,  and  an  appeal  has  been  taken  from  tho 
award  of  the  arbitrators,  the  cause  may  still  be  removed  to  tho  federal 
court.     Thorns  v.  Tanning  Co.  U.  S.  C.  C.  xv.  649. 

78.  Ibid.  —  Cause  on  Calendar  —  Amended  Answer.  Where  answer 
was  served  in  the  cause  in  the  state  court,  and  the  case  noticed  for  trial 
for  the  .January  term  and  placed  on  the  calendar  for  trial ;  afterwards, 
and  within  twenty  days,  the  defendant  served  an  amended  answer  of 
course  and  subsequently  removed  the  cause  to  the  federal  court ;  the  re- 
moval was  not  made  in  time,  and  the  cause  should  be  remanded  to  the 
BUte  court.     Cramer  v.  Mack,  U.  S.  C.  C.  xiii.  680  ;  20  Blatch.  479. 

79.  Ibid.  —  Demurrer.  The  hearing  and  decision  of  a  cause  upon  a 
demurrer  is  a  trial  within  the  meaning  of  the  removal  act.  Boyd  v.  Gill, 
Cutter  V.  Whittier,  Nott  v.  Clews,  Perkins  v.  Dennis,  Langdon  v.  Fogg, 
U.  S.  C.  C.  xviL  132. 

80.  Ibid.  —  Direct  ReversaL  After  the  reversal  of  a  decree  in  a  suit 
for  an  accounting,  ordering  that  an  account  l)e  taken,  not  giving  a  second 
hearing,  the  cause  cannot  be  removed  to  the  federal  courts,  a  trial  having 
been  had.     Jifkins  v.  SweeUer,  S.  C.  U.  S.  xL  625. 

81.  Ibid. —  Intervenor — Time  to  Remove.  An  intervener  in  a  cause 
in  a  state  court  who  is  a  non-resident  of  the  state  may,  at  the  time  of  filing 
his  petition  of  intervention,  remove  the  cause  into  the  federal  court,  un- 
der the  Act  of  1875.     Burdiek  v.  Peterson,  U.  S.  C.  C  xL  829. 

82.  Ibid.  —  Issue,  A  petition  and  bond  for  removal  of  a  cause  to  the 
federal  court  under  the  Act  of  1875  is  seasonable  if  made  at  the  trial 
term  next  after  the  term  at  which  the  cause  is  at  issue,  if  the  subsequent 
term  be,  in  fact,  the  term  at  which  the  cause  could  first  be  tried.  Wheeler 
V.  Ins.  Co.  U.  S.  C.  C.  xii.  418. 

88.  Ibid.  — New  Trial— Rehearing  ^  Practice.  The  right  to  a  new 
trial  must  be  perfected  before  a  removal  after  trial  can  be  ordered ;  and 
where  under  the  practice  of  a  state  certain  time  is  g^veii  to  file  a  petition 
for  a  rehearing,  and  such  petition  has  been  filed,  until  the  petition  is  dis- 
posed of  no  removal  can  be  had.  R.  R.  Co.  v.  McKinley,  S.  C.  U.  S.  viL 
674;99U.  S.  147. 

84.  Ibid.  —  Non-Resident  Defendant  —  Opening  Judgment  —  Order  of 
Removal.  Where  a  residentof  Virginia  sued  a  non-resident  defendant  by 
order  of  publication,  and  recovered  judgment,  and  subsequently  the  judg- 
ment was  opened,  and  the  defendant  demurred  and  pleaded,  and  upon 
the  defendant's  motion  the  cause  was  removed  to  the  federal  court,  the 
order  of  removal  was  not  error.    Smith  v.  Ins.  Co.  Va.  xiv.  319. 
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85.  Aid.  —  PUa4ii*gt.  Under  th«  Aot  U  1875,  the  term  at  or  befws 
which  a  cause  is  removable  to  the  federal  ooart  is  the  term  at  which  by 
l«w  a  eiue  ie  trialile,  i. «.,  aubject  to  be  liriai  on  Us  aerits.  Tbe  st«iute 
does  not  cuutemplate  auy  AeUy  tor  the  purpose  of  settling  tbe  pleadings 
JB  tlie  state  couru    Mtrrap  v.  NoUen,  U.  &  C.  C.  x.  162. 

86.  Ibid.  —  Trial  bad.  A  cause  may  be  removed  into  tbe  federal 
«oart  thovch  it  has  been  once  tried.  Andreun  v.  Garrett,  Ohio,  L  40 ; 
Hoadly  y.  San  Fra$uti*co,  U.  &  C.  C.  i.  64 ;  1  Flip.  44fi.  Per  oootn, 
ChaiuUer  t.  Cm,  N.  H.  i.  247. 

87.  Ibid.  —  Writ  of  Inquiry  qfltr  Office  JudgmtrU  —  I$suet.  Tbe 
aaare  fact  that  a  caase  is  ready  at  a  term  of  a  state  court  for  the  ex  parte 
eiteeution  of  a  writ  of  inquiry  by  tlie  plaintiff  after  an  office  jodgnieDt  is 
jBot  equivalent  to  its  being  ready  for  trtal  ou  issnes  joined  within  the  Act 
of  Congress  of  March  3, 1875,  in  relation  u>  the  reoaoval  of  causes.  JJim- 
ter  V.  In$.  Co.  U.  S.  C.  C.  vii.  37. 

VI.  Petition  $8.    When  Catue  it  Bemoved.     It  is  sufficient  to  remove  a  caose,  no- 

and  Bond.  ^^^  jj,g  ^^j  ^f    is75^  to   file  the  petition  and  bond  in  the  state  court 

Cobb  V.  Int.  Co.  U.  S.  C.  C.  vi.  .515.    Jifkint  t.  Sieeelaer,  Peon.  ii.  100 ; 

Si  Leg.  Int.  282.     FvUon  t.  Goldm,  IJ.  S.  C.  0.  ti».  517.    B.  B.  Co. 

V.  MiuiMsippt,  8.  C.  U.  S,  X.  753.    Ba»k\.  Manuf.  Co.  U.  S.  C  C.  xiii. 

855.     Steamship  v.  Tugman,  S.  C.  U.  8.  xiv.  737 ;  106  U.  S.  118.    See 

B.  B.  Co.  v.  McAlliiUr.  Tex.  xv.  761.     Giiwetf  v.  SM»y,  Qa.  v.  714. 
Bar^  V.  Dodge,  N-  J.  xi.  641. 

89.  Petitiott  Sigiusd  by  AUomeff.  A  petition  of  removal  presented  bf 
the  counsel  of  a  party  is  bis  petition  ;  it  is  sufficient  though  signed  by  his 
Attorney  and  not  by  the  party  pereoualiy.     Cooke  v.  Seliffman,  C  S.  CL 

C.  ix.  S3»,      Wormter  v.  Dahlman,  V.  S.  C.  C.  vil.  740. 

90.  Petition  and  Bond  Tendered —  Kotice.  A  sufficient  petition  and 
bond  tendered  by  the  applicant  should  be  acoepted,  whether  notice  has 
been  given  to  tbe  opposite  party  or  not.  Ficklin  v.  Tamer,  Ga.  v.  260 ; 
dd  Ga.  263. 

91.  PettlioHof  Singl*  Phintiff.  Where  all  tbe  plaintiff*  hare  the 
citizenship  requisite  to  a  right  of  removal,  any  one  of  them  substantially 
interested  can  petition  alone,  under  the  Act  of  March  3,  1875,  and 
liave  (he  whole  suit  transferred.     Cartteell  v.  Sehley,  Ga.  v.  7 15. 

92.  AppHeaiion  to  ApptUaie  Court  An  application  for  removal  of  a 
cause  to  a  federal  court  cannot  be  made  to  an  appellate  court.  Jn  re 
Frater'g  Eetatt,  U.  S.  C.  C.  vi.  357. 

93.  Papers  Filed  during  Vacation.  When  during  vacation  a  petition, 
affidavit,  and  bond  are  filed  in  tbe  offioe  of  the  clerk  of  the  state  court 
to  remove  the  cause,  the  jurisdiction  of  the  state  court  is  not  divested. 
<S«>«  V.  (ki»,  U.  S.  C.  a  iv.  598. 

94.  Jurisdietion .—  Bond.  The  jurisdiction  of  the  federal  court,  in  a 
osse  removed  from  a  state  conrt,  does  not  depend  upon  the  form  or  the 
eobstance  of  the  bond  for  removal,  if  tbe  statute  in  other  respects  has 
been  complied  with.     Beebe  v.  Cheeney,  U.  S-  C  C.  xi.  360. 

95.  Bond  —  Sufficiency —  Act  ofiil^.  A  clause  b  a  bond  on  removal 
providing  that  the  defendants  sliall  "  do  or  cause  to  be  done  such  other 
appropriate  acts,"  etc.,  is  a  sufficient  OHopliatioe  with  §  3  of  the  Act  c^ 
1875,  that  tbe  bond  shall  be  one  for  ap)ie«iring  in  tbe  federal  conrt. 
Cooke  V.  Seligmnn,  U.  S.  C.  C.  ix.  339  ;  19   Blatch.  452. 

96.  Ibid. —  Trantcript  —  Costs.  The  party  removing  must  bind  him- 
•elf  to  file  a  oopy  of  tbe  record,  and  to  pay  ail  costs  should  the  cause  be 
remanded.  Burdiek  r.  Hcdl,  U.  S.  C.  C.  i.  246;  7  Biss.  97. 

97.  Ibid. -^  Penaiiy.  A  bond  for  removal  of  a  cause  to  the  federal 
flonrt  in  wiiich  tiie  blank  for  the  penalty  is  not  iiled,  is  of  no  eSea. 
Burdiek  V.  Bale.  U.  S.  C.  C.  i.  246. 

98.  Ibid.  — Approval  Iff  Bond -^  No    O^ttim  by  Party.     Unleas 
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objeetioa  is  made  by  tte  partiM  for  whoM  iiulemiiiQr «  bond  ia  exeonted 

in  transferring  causes  to  the  United  States  court,  it  it  not  for  th«  state 
oowi  to  raiiie  objeotioos  to  tbe  suffleisacjr  of  aaok  bond.  Trmuportation 
€o.  V.  Biohardt,  III.  vL  468. 

99.  £fect  of  Decision  <m  Jtaritdietion  ig  State  Oourt  Where  on  a 
petition  for  a  removal  the  state  court  has  diecided  upon  the  question  of 
tbe  jurisdiction  of  the  federal  court,  or  the  right  to  reoaove,  such  decision 
is  not  conclusive  upon  the  latter  coui't ;  tliat  wilt  take  or  refuse  juriaditv 
tion  vitboat  regard  to  any  decision  of  tbe  state  court.  Taylor  v.  Boeh' 
a/eller,  U.  S.  C.  C.  vi.  226.     Bank  v.  Dodge,  N.  J.  xi.  641. 

100.  Second  Petition.  If,  upon  the  first  removal,  the  federal  «ourt 
-declines  to  proceed  and  remands  the  oanse  because  ot  the  failure  to  file 
tbe  copy  of  the  record  witliiu  dne  time,  the  same  party  is  not  entitled, 
ander  existing  laws,  to  file  in  tbe  state  ooort  a  secoikd  petition  for  r»' 
moval  upon  the  same  ground.  R.  R.  Co.  v.  McLean,  S.  C.  U.  S.  xv. 
*79,  738. 

101.  AUaehmtnt.     Where  a  state  attachment  act  provides  that  before  yn.  Proceed- 
appearanoe  by  the  defendant  all  creditors  wbo  a{iplied  to  be  made  parties  '"f^  ff^ 
to  tbe  suit  should  share  pro  rata  in  the  fund,  and  that  after  socb  appear-  moval. 
auce  all  other  creditors  should  be  debarred  from  coming  iu  npon  the  fund, 

after  the  removal  of  tbe  attachment  suit  to  the  federal  oourt  the  latter 
has  no  power  to  strike  off  tbe  defendant's  appearance  in  order  to  let  in 
tbe  otlter  creditors.     Bank  v.  Manuf.  Co.  U.  S.  C.  C.  xiii.  355. 

102.  Bond  not  Aeknoteltdged  or  Proved  in  Slate  Conrt  —  Renew. 
Where  a  state  court  has  acoepted,  upon  proceedings  for  removiil,  a  bond 
which  was  not  acknowledged  or  proved,  it  is  not  matter  for  review  by 
the  federal  court.     Oooke  v.  Seligman,  U.  S.  C  C.  ix.  839. 

103.  Counter-claim  —  Sections  639,  914,  Rev.  Stat.  Where  a  suit  is 
brought  in  a  state  court  in  whieh  a  eounter^slaim  might  be  interposed 
and  the  suit  is  removed  into  tbe  circuit  court,  tbe  same  counter-olaiai  may 
be  aet  up  in  that  court.     Frank  v.  Cketwood,  U.  S.  C.  C  ix.  6. 

104.  FiUrtg  of  Record.  When  a  cause  is  removable  to  tlie  federal 
courts  tbe  removal  is  effected  by  the  filing  of  the  petition  and  the  bond, 
and  the  filing  of  tlie  record  is  as  a  natter  of  pleading.  The  failure  to 
file  the  record  before  the  trial  term  will  not  destroy  tbe  rigfat  to  remove. 
R.  B.  Go.  V.  Abonte,  &  C.  U.  S.  xiiL  225;  104 U.  S.  &  Steiwuhif,  Co. 
V.  Tugman,  xiv.  737. 

105.  FUing  Copies  of  Papers.  Filing  "  copies  of  the  proper  pampers  " 
in  tbe  federal  court,  in  the  statutory  time,  is  an  act  material  to  it*  jari*> 
diction.  Clippinger  v.  Ins.  Ob.  U.  S.  C.  CI  L  138 ;  1  Flip.  456.  In  n 
E,  R.  Co.  U.  S.  C.  C.  X.  650. 

106.  Filing  Record —  Remand.  Where,  npon  tbe  removal  of  a  caose 
from  a  state  ooort,  tlie  copy  of  the  record  is  not  filed  within  the  time 
fixed  by  statute,  it  is  within  the  legal  discretion  of  the  federal  conrt  to  re> 
maad  tbe  cause.  R.  R.  Co.  v.  McLean,  6.  C.  U.  S.  xv.  579,  738.  R. 
JL  Co.  V.  Roontz,  S.  C.  U.  S.  xiii.  225  ;  104  U.  S.  5.  See  Lire  R.  R. 
Co.  U.  S.  C.  C.  X.  650. 

107.  Removal  from  State  Oourt  where  the  Pleader  mag  Join  Legal  and 
£guitable  Causes  of  Aetion.  A  renovat  is  necessarily  to  the  side  of  the 
ooort  where  the  appropriate  relief,  if  due,  can  be  obtained.  Benedict 
V.  WiUiams,  U.  S.  C.  C  xiii.  23.5. 

108.  Remand —  C«unUr-(Haim  in  Equitg  Cante.  A  ooonter-claim 
will  not  survive  to  oontrol  tbe  disposition  of  an  equity  cause  on  a  motion 
to  remand  tbe  cause  to  the  state  court.  Brands  v.  Oilckritt,  U.  S.  C.  C 
xvii.  38. 

109.  Ibid.  —  Filing  Record.  A  defendant  offered  to  file  tbe  record 
and  made  excuse  that  his  attorney  had  understood  the  dark  of  tbe  court 
to  inform  him  that  tbe  next  term  woaM  be  in  December ;  btid,  tba 
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excose  was  safflcient,  and  that  the  record  might  be  filed.   SaB  v.  Brooht, 
U.  S.  C.  C.  XV.  41. 

110.  Ibid, — Jurisdictional  Defect  The  court  will,  without  formal 
motion,  take  notice  of  a  jurisdictional  matter  which  is  ground  to  remand 
the  cause.  Jieebe  t.  Cheenej/,  U.  S.  C.  C.  xL  860.  Grisvold  t.  Pioneer- 
Preu  Co.  U.  8.  C.  C.  xv.  647. 

111.  Ibid.  —  Lachet.  In  the  absence  of  anj  explanation  for  the  delay 
in  moving  to  remand,  by  a  delay  of  over  a  year,  the  plaintiff  has  lost  the 
right  to  insist  that  the  petition  for  removal  was  not  filed  in  time.  Hervey 
V.  R.  R.  Co.  U.  S.  C.  C.  X.  577.     MiUer  v.  Kent,  U.  S.  C.  C.  xiii.  718. 

112.  Ibid. —  lieatont  Atsigned.  If  a  petition  for  removal  claims  the 
right  to  remove  upon  an  untenable  ground,  the  circuit  court  will  not  for 
that  cause  remand  the  case  if  its  jurisdiction  can  be  sustained  on  any 
ground.  Ruckman  v.  Ruekman,  U.  S.  C.  C  x.  196.  XeVy  v.  In*.  Co. 
U.  S.  C.  C.  vi.  738. 

113.  Adjudicationt  in  State  Court.  The  federal  court,  upon  the  re- 
moval of  a  cause  from  the  state  court,  will  take  the  case  precisely  as  it 
finds  it,  accepting  alt  proceedings  as  adjudications  in  the  case.  Loomi* 
V.  CarringUm,  U.  S.  C.  C.  xvii.  69.  Smith  v.  Sckwed,  U.  S.C.  C.  xi. 
730.     Brooks  v.  FarweU,  U.  S.  C.  C.  xi.  116 ;  2  McCrary,  220. 

114.  Ibid.  —  Pending  Motiont.  When  a  cause  is  removed  from  a  state 
court  all  prior  orders  stand  as  adjudications  in  the  cause ;  the  federal 
court  does  not  sit  as  an  appellate  court  upon  such  orders,  but  motions 
pending  in  the  state  court  and  unheard  at  the  time  of  removal  must  be 
disposed  of  by  the  federal  court.  Afilligan  v.  Afant^.  Co.  U.  S.  C.  C. 
xvi.  198.  Sutro  v.  Simpson,  U.  S.  C.  C.  xv.  68.  Fogg  v.  Fisi,  U.  8. 
a  C.  xvii.  197. 

BEPLEVIN. 

1.  Amending  Affidavit.  An  affidavit  in  replevin  may,  by  leavo  of 
court,  be  amended  before  trial  or  on  the  trial,  and  the  court  may  impose 
terms  as  a  condition  of  allowing  the  amendment.  Grant  v.  Cunning- 
ham, Neb.  xiv.  526;  13  Neb.  204. 

2.  Assignment  by  Sheriff —  Joint  Action.  Where  executions  in  favor 
of  five  different  creditors  were  at  the  same  time  issued  to  the  sheriff  and 
levied  upon  the  same  goods ;  the  goods  subsequently  were  taken  in  re- 
plevin by  a  third  party,  he  giving  an  undertaking,  and  the  sheriff  has 
judgment  in  replevin,  and  assigns  the  undertaking  to  the  execution  cred- 
itors, who  join  in  an  action  thereon,  the  action  is  maintainable.  Kavf- 
man  v.  Wessels,  Neb.  xv.  795  ;  14  Neb.  161. 

8.  Attachment  —  Parties.  Replevin  cannot  be  maintained  against  an 
officer  for  property  attached  by  him  ;  the  action  must  be  brought  against 
the  attaching  creditor.  McDonald  v.  Holmes,  Conn.  vi.  616;  45  Conn. 
167. 

4.  Bond — Irregularities.  Obligors  in  a  replevin  bond  cannot  escape 
liability  on  the  ground  of  irregularities,  or  of  technical  defects  in  the 
bonds  themselves.     Nichols  v.  Sandish,  Conn.  xiii.  894;  48  Conn.  821. 

5.  Bond  by  PlcUntiff —  Right  to  Possession.  After  a  plaintiff  has 
given  bond,  his  right  to  the  possession  cannot  be  contested  by  the  de- 
fendant pending  the  suit,  the  bond  standing  for  the  property.  Ford  v. 
Bushor,  Mich.  xiv.  149 ;  48  Mich.  534. 

6.  Conditional  Sale —  Default.  Neglect  to  make  a  payment  in  a  con- 
ditional sale  on  the  day  named  will  not  work  a  forfeiture  of  the  right  of 
the  purchaser,  or  of  one  buying  from  him,  to  recover  possession  of  the 
property  taken  in  rej»levin,  when  the  remainder  of  the  purchase  price  was 
paid  or  tendered.     De  Toe  v.  Jamison,  Mich.  i.  74. 

7.  Jbid.  —  Instalments  Unpaid — Demand.  Where  A.  delivers  to  B. 
a  sewing  machine  under  a  contract  of  eale,  tide  not  to  pass  until  all  sped- 
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fled  instalments  were  p<ud,  and  on  default  of  any  payment  A.  to  be  at 
liberty  to  take  tbe  machine  away  at  bis  option,  on  default  of  a  payment 
A.  cannot  replevy  the  machine  from  B.'b  possession  without  demand  or 
notice  of  option,  and  refusal  of  B.  to  surrender  it ;  the  possession  of  the 
machine  by  B.'s  wife,  living  with  him,  is  B.'s  possession  ;  a  demand  on 
the  wife  is  insufficient ;  and  the  mere  fact  that  she  had  made  all  previous 
payments  does  not  establish  her  ageucy  to  act  for  B.  in  the  matter  of 
demand  and  refusul ;  and  replevin  does  not  lie,  the  right  of  possession,  at 
the  commencement  of  the  action,  being  in  the  defendant.  Wheeler  and 
Wilson  Manuf.  Co.  v.  Teettlaff,  Wis.  xiiL  511 ;  58  Wis.  211. 

8.  Contignor  —  With  Bill  of  Lading.  A  bank  holding  a  bill  of  lad- 
ing wiih  draft  attached  has  the  rights  of  tbe  consignor  and  may  bring  re> 
plevin.     Bank  v.  Howard,  Mich.  xvii.  435. 

9.  Agaimt  Attaching  Creditor »  —  Sale  and  Delivery.  After  a  sale  and 
delivery,  tbe  vendor  cannot  maintain  replevin  against  attaching  creditors. 
Colegroce  v.  Snow,  Conn.  xi.  489 ;  45  Conn.  88. 

10.  Cropt.  Replevin  for  chattels  which  have  become  such  by  sever- 
ance from  realty  will  not  lie  at  common  law  by  one  out  of  possession  of 
the  realty  against  one  in  possession  under  claim  of  title.  Retiick  v.  Boyd, 
Penn.  xiii.  571 ;  11  W.  N.  C.  No.  19. 

11.  Damage*  —  iiterest.  The  statutory  damages  of  six  per  cent,  per 
annum  on  the  penal  sum  of  the  replevin  bond  is  full  compensation  for 
detention.     Davis  v.  Fenner,  R.  I.  vL  409  ;  12  R.  I.  21. 

12.  Defendant  not  in  Postetiion  —  Judgment  for  Cosft.  When  it  ap- 
pears that  the  property  nev«r  was  in  the  possession  of  the  defendant,  be 
is  entitled  to  a  judgment  for  costs.     Hove  v.  McHenry,  Iowa,  xv.  208. 

IS.  Demand —  Vendee  of  Mortgaged  Chattel*.  Ho  demand  is  required 
before  bringing  replevin  against  the  vendee  of  the  mortgagor  of  chattels. 
Pea*e  v.  Odeiikirchen,  Conn.  i.  91 ;  42  Conn.  415. 

14.  Verdict  for  Defendant  —  Return  of  Property  —  Avoitry  and  Cog- 
nizance. If  the  defendant  succeeds  upon  the  pleas  of  property,  he  is 
entitled  to  a  return  of  the  property  without  making  avowry  or  cogni- 
zance. Lamotte  v.  Wi*ner,  Md.  viii.  59 1 ;  Sylte  t.  Helton,  Minn.  viiL 
431;  46  Minn.  105. 

15.  Denial  of  Title.  An  allegation  of  defendant  that  he  purchased  the 
property  in  controversy  of  a  third  party  is  a  sufficient  denial  of  plaintiff's 
allegation  of  ownership.  Litchfield  v.  Halligan,  Iowa,  viii.  460;  48 
Iowa,  126. 

16.  Ibid.  —  Properly  in  Stranger  only.  In  replevin  in  MptV,  answer 
of  title  in  a  stranger,  without  an  allegation  connecting  defendant  with 
such  title,  is  no  defence.     Stowell  v.  CM*,  N.  Y.  iv.  62. 

17.  Ibid.  —  Title  in  Wife  a*  Pledgee.  Under  a  general  denial  in  re- 
plevin the  huHband  cannot  show  title  in  his  wife  as  pledgee.    Jbid. 

18.  By  Depositors  —  Fraud  of  Warehouseman  — Balance  of  Prop- 
erty. Where  a  warehouseman,  having  received  grain  on  deposit  from 
several  persons,  and  issued  receipts  therefor,  fraudulently  disposes  of 
some  of  said  grain,  no  one  depositor,  nor  any  number  less  than  the  whole 
number,  can  recover  possession  of  the  property  as  against  the  others. 
Dows  V.  Mstrone,  U.  S.  C.  C.  x.  419. 

19.  Detention — Perishable  Property.  In  replevin,  when  the  defend- 
ant has  given  a  delivery  bond  for  property  which  perishes  in  his  hands, 
tbe  measure  of  plaintiff's  damages  for  unlawful  detention  is  not  affected. 
Hinison  v.  Morrison,  Iowa.  vii.  619;  41  Iowa,  167. 

20.  Detinue  —  What  must  be  Shown.  To  maintain  detinue  the  plain- 
tiff must  not  only  show  an  absolute  or  special  property  coupled  with  a 
right  to  immediate  possession,  but  also  an  actual  controlling  power  hv  the 
defendant  over  the  chattel  sued  for,  at  the  date  of  the  writ.  Henderson 
V.  Felts,  Ala.  vL  487  ;  58  Ala.  59. 
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21.  EitopptL  Wli«n  A.  brought  replevin  igmhist  B.,  who  pleaded 
non  cepit,  whereupon  A.  suhaiiUed  to  judgMient,  awd  B.  thei^upou  brings 
trover  agniust  A.  for  the  tame  propeitj,  and  A.  pleads  t)ie  former 
judgment  in  bar,  the  plea  k  bad.  Moicoinb  v.  Biiektey,  B.  I.  viiL  511 ; 
12  IL  I.  ibii. 

22.  Jixce$nt>e  Di$tret$.  The  question  of  excessive  distress  is  irrele- 
vaut  in  replevin.  Jimxton  v.  BtiJ'snyder,  Penn.  uL  24 ;  97  Penn.  St. 
l;)6. 

23.  Ibid.  —By  Sub-  Temmt  —  Neglect  to  Proceed  with  Dittrets.  Where 
goods  of  a  tenant  and  of  a  sub-tenaat  have  been  distrained,  and  the  sub- 
tenant liaving  sued  out  a  replevin  and  given  lx>nd,  the  landlord  desists 
from  proceeding  with  bis  distress  against  the  goods  not  i«plevied,  he  does 
not  by  such  action  lose  his  right  against  the  sub-tenant's  {foods.     Rid. 

24.  Oh  ExectUion.  Goods  taken  on  a  valid  execution  as  the  property 
of  a  judgment  debtor  at  conunon  law,  cannot  be  replevied.  Kittredge  t. 
HoU.  N.  H.  i.  88 ;  55  N.  W.  162. 

25.  Good*  Obtained  by  £i'(mdulent  EepreseiUations  —  Hetcisston.  The 
vendor  of  property  sold  upon  false  representations  can  rescind  the  con- 
tract, and  take  possession  of  the  property.  Stevent  v.  Srerman,  N.  Y.  ix. 
281.     Houghtaling  v.  Hill,  Iowa,  xv.  11. 

26.  Husband  against  Wife  —  AbamilontnetU,  A  husband  who  has 
abandoned  his  family,  leaving  his  wife  in  possession  of  the  farnilure,  can 
sne  her  in  replevin  to  recover  it.     Bmith  v.  Smith,  Mich.  xvii.  720. 

27.  Ineotnplele  Gift.  Where  a  gift  b  incomplete  the  donor  may  have 
nplevin.     Miller  v.  La  Pierre,  Mast.  xvii.  114^ 

28.  Insufficient  Levy  —  Zdabiliiy  to  Owner.  Where  an  officer  has  not 
possessed  hiiuseU  of  chattels  under  a  writ  in  eurh  a  manner  that  he  could 
maintain  trespass  or  replevin  against  a  wrongful  taker,  replevin  will  not 
lie  against  him  by  the  real  owner,  who  is  a  stranger  to  the  writ.  Libhy 
T.  Murray,  Wis.  xi.  622  ;  67  Wis.  871. 

29.  Imurauce  Policy  —  No  Assignment.  Where  a  policy  of  hisur- 
anoe  was  handed  by  the  intestate,  in  bis  lifetime,  to  tlie  defendant,  with 
an  intention  to  transfer  to  the  latter  the  right  to  the  insurance,  the  in- 
testate's administrator  cannot  recover  the  policy,  although  the  written 
assignment  I'^^quired  in  such  case  was  not  executed.  Rummens  v.  Hare 
and  Rummens,  Exch.  Div.  iL  108;  1  Exch.  Div.  169. 

30.  Joinder —  Of  Wife.  In  replevin,  a  wife  may  be  joined  with  her 
husband  as  party  plaintiff,  or  she  may  sne  by  her  next  friend.  Hertz- 
burg  V.  Saehse,  Md.  xvi.  784. 

31.  AUemative  Judgment  —  Atmmnt  —  Interest.  Action  to  recover 
possession  of  certain  clioscs  in  action.  Where  the  jury  did  not  assess  any 
damages  for  detention,  and  the  cierk  entered  judgment  that  the  plaintiff 
recover  possession  of  the  property ;  that  in  case  a  recovery  of  possession 
coold  not  be  had,  titat  plaintiff  reoorer  $3,241.32,  the  value  of  the  prop- 
erty as  assessed ;  and  further,  that  the  plaintiff  recover  from  the  defendant 
$151.60  interest  on  tlie  verdict  from  the  time  of  rendering  the  verdict, 
the  form  adopte<l  gives  an  absolute  and  not  a  conditiontil  judgment,  and 
is  not  correct ;  tiie  last  part  should  be  stricken  out  and  the  amount  of 
tho  interest  added  to  the  sum  to  be  recovered  in  case  possession  cannot 
be  had.     JfunseU  v.  Flood,  N.  Y.  ix.  7.'>8. 

32.  Entry  of  Judgment  —  Distress.  It  is  not  error  to  enter  judgment 
in  replevin,  where  the  jury  has  found  simply  for  defendant  witliont  find- 
ing the  rent  arrear  or  value  of  goods  distrained.  Gather  v.  Bray,  Pens. 
T.  187. 

33.  Judgment  for  Plaintiff —  Liability  of  Principal  and  Sureties — 
Bankruptcy.  The  sureties  on  a  replevin  bond  are  jointly  liahTe  with  the 
principal,  and  their  debt  is  not  released  by  his  discharge  in  bankruptcy. 
Wolfy.  Stix,  S,  C.  U.  S.  vUL  257  ;  99  U.  S.  1. 
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34.  Judgtmnifar  Bttium — ■  Convertion.  Ths  jiidgaient  in  a  replevin 
suit,  where  a  ti'ial  is  liad  upon  the  merits,  for  a  return  of  the  property  u> 
the  deftiiuLtuts,  vests  iu  ilieis  the  title  thereto,  aud  if  the  plaiiitiS  has  go 
disposed  of  the  property  that  the  owners  are  unable  to  obtain  possessioo, 
they  may  bring  trover  to  recover  its  value.  Smith  v.  Vemarraii,  Micb. 
Tii.  148;  13  Micb.  14. 

35.  Judgment  againtt  Surety  in  Suit.  Where  judgment  is  rendered 
against  the  plaintiff,  it  may  be  rendered  also  aguinst  the  surety  on  the  re- 
pleviu  bond  withoat  notice.     AJoor«  v.  Kepner,  Heb.  vL  149  ;  7  Keb.  29. 

36.  Bjf  Landlord —  Part  of  Crops.  Tbe  landlord  can  sue  in  replevin 
for  his  portion  of  the'  crops,  after  they  are  threslied,  under  a  cropping 
lease.     Sutherland  v.  Carter,  Mich.  xvii.  561. 

37.  Jn  Legal  Custody  —  Federal  Marshal  —  State  Court.  The  poe- 
sessioD  of  property  by  a  federal  marshal  by  virtue  of  legtd  process,  mesue 
or  final,  cannot  be  attacked  by  replevin  iu  a  state  court.  Covell  v.  Hey- 
man,  S.  C.  U.  S.  xvii.  545. 

38.  Mnd.  —  Goods  of  Third  Party,  Replevin  will  lie  by  a  third  pep- 
son  for  his  goods  taken,  in  the  hands  of  tlie  officer.  Jones  v.  Ward, 
N.  C.  v.184.  /%i9»a»v.Ci>i«//,  Mich.  1.774  ;4  4  Mich.  332.  Hey  Sing 
Teck  V.  Anderson,  Cal.  xiL  170 ;  57  Cal.  251.  Davis  v.  Gambreekt,  Iowa, 
xiii.  72;  57  Iowa,  239.  Wiener  t.  Van  Bensselaer,  H.  J.  xiu.  598;  14 
Vroom,  480. 

39.  Ibid.  —  Plaintiff  in  Possession  after  Bond  Given  —  Subsequent 
Process  againtt  Same  Property.  Properly  iu  the  possession  of  the  plain- 
tiff, he  having  giveu  boud,  is  iu  the  castody  of  tbe  law.  Pipher  v.  Fore- 
dyee,  Ind.  svi,  296. 

40.  Ibid.  —  Stolen  Goods — Reastmaile  Jktention.  A  police  officer 
who  holds  stolen  goods,  and  who  lias  applied  to  a  police  magistrate,  withiu 
a  reasonable  time,  for  an  order  of  disposition,  is  not  liaJ>le  in  detiunc 
or  trover.  Bullock  v.  J^nlap,  Ct.  of  Appeal,  iv.  5.50 ;  25  AVeek.  Kep. 
So.  16. 

4kl.  Lien  —  Preparing  Jjeeount.  A  livery  stable  kee|ier  should  have 
a  reasoiittble  time  allowed  bim  to  make  out  hii;  acooant.  where  he  claims 
a  lien  on  a  horse  replevied.  Eekliard  v.  Donahue,  N.  Y.  ix.  631 ;  14  J. 
&  Sp.  186. 

42.  Liquors  Seized  under  Probilitory  Ad.  Where  liqnors  were  seised 
under  a  statute  prohibitiug  their  sale,  and  were  in  the  custody  of  a  coa- 
stable  by  virtue  of  warrants  issued  by  an  officer  having  jurisdictioti,  such 
proceedings  are  criminal  in  their  nature,  and  the  property  cannot  be  re- 
plevied in  a  civil  suit.     Weir  v.  Alien,  Iowa,  v.  108  ;  47' Iowa,  482. 

43.  Money  in  Bag  Deposited  by  AgenL  Certain  money  deposited  witli 
a  safe  de(K>sit  company,  and  sealed  up  in  a  canvas  bag,  marked  witii  a 
tag,  on  which  was  written  tbe  name  of  the  owner's  agent,  to  \/iioni  it  had 
been  giveu  to  pay  the  owner's  taxes,  which  has  been  seised  on  execution 
issued  against  the  agent,  can  be  recovered  in  replevin.  Sharon  v.  Nunan, 
Cal.  xvi.  103, 

44.  Against  Mortgage*  —  J^Ur  Attaehtnent  The  defendant  having 
given  bouils  is  an  attaduuent  by  the  mortgagee,  he  may  replevy  the 
goods.     £v<ins  v.  Warren,  Mass.  iv.  19 ;  122  Mass.  303. 

45.  JVoM  Detinet —  Proof.  A  defendant  in  replevin,  under  tbe  plea  of 
tiON  detinel,  may  prove  any  fact  tending  to  show  that  his  possession  is 
lawful,  «.  g,,  Uiat  the  plaintiff  bases  his  claim  to  the  posset^sion  upon  a 
forged  instrument.     Gaudy  v.  Poole,  Hoh.  xv.  755  ;  14  Nel>.  98. 

46.  Jbid.  —  Non- Joinder —  Plea  in  Bar.  Both  partners  shouhl  join  in 
an  action  of  replevin  for  partnership  goods,  and  tbe  iion>joinder  of  ooo 
may  be  pleaded  in  bar.     Fay  v.  Duggan,  Mass.  xvi.  494. 

47.  Mingling  Oils  —  Tortious  Act  of  Third  Party.  Where  the  oil  of 
one  has  been  mingled  with  tbe  oil  of  another,  through  tbe  tortious  act  of 
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*  tbird  party,  replevin  will  He.     WilHnson  r.  Stewart,  Penn.  t.  405  ;  85 
Penn,  Su  256. 

48.  Partnertki'p  Property  —  Attaehmtnt  on  Writ  offaintt  One  Partner. 
Replevin  lies  against  an  oiiicer  who  attaches  partnerehip  property  on  a 
writ  against  one  partner.     Fatf  v.  Duggan,  Mass.  xvi.  494. 

49.  Payment  of  Part,  Payment,  pending  the  action,  of  part  of  tbe 
daim  will  not  defeat  plaintiff's  right  to  recover.  Hiomat  v.  Wiesman, 
Wis.  vi.  768 ;  44  Wis.  339. 

50.  Plea  of  Property  in  Third  Person —  Burden  of  Proof.  Where 
defendant  pleads  property  in  a  third  person,  the  l)urden  of  proof  is  on  tlie 
plaintiil  to  show  tlie  superior  title.     Lamotte  v.  Witner,  Md.  viii.  591. 

51.  Pleas  —  Non  Ceptt  —  Property — Beplifotion.  The  defendant 
in  replevin  may  plead  non  ceptt,  property  in  himself,  or  in  a  stranger. 
A  replication  to  these  pleas  must  set  -up  property  in  plaintiff.     JUd, 

52.  Possession.  Replevin  will  not  lie  in  fsivor  of  one  who  is  in  pos- 
session of  the  properly  in  controversy,  nor  will  it  lie  against  one  who  ia 
not  in  actual  possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  action,     /fore  v.  Afe  Henry,  Iowa,  xv.  208. 

53.  Ibid.  —  Right  of  Possession  —  Conb-oct.  Where  the  plaintiff  in 
replevin  counts  upon  a  contract  there  should  appear  a  concurrence  of  all 
the  elements  of  a  contract,  not  only  to  pass  title,  but  to  give  the  right  to 
immediate  possession  to  tbe  vendee.  Cheny  v.  Trattsportation  Line,  Hd. 
XV.  751 ;  58  Md.  557. 

54.  Jbid.  —  By  Fraud —  SaU.  Replevin  will  lie  to  recover,  from  a 
bond  fide  purchaser,  property  which  was  obtained  by  the  letter's  vendor 
by  fraud  and  force,  and  without  the  consent  or  authority  of  the  owner ; 
though  fraudulent  vendee  held  a  formal  bill  of  sale  from  the  defrauded 
vendor.     Parish  v.  Morey,  Mich.  viii.  561  ;  27  Mich.  265. 

55.  Ibid.  —  Of  Horse  under  Illegal  Contract.  Where  the  parties  ex- 
changed horses  on  Sunday,  and  afterwards  A.  went  to  B.'s  stable,  in  his 
absence,  and  returned  tbe  horse  received  from  B.  and  took  away  tbe 
horse  he  had  given  B.,  and  B.  brought  replevin  for  the  horse,  the  action 
was  well  supported  by  B.'8  possession.  Kinney  v.  MeBermott,  Iowa,  xS. 
76;  55  Iowa,  674. 

56.  Rid.  —  Joinder.  Replevin  will  not  lie  against  one  not  in  posses- 
sion ;  nor  can  such  an  one  be  properly  joined  with  one  in  possession. 
Sertxhurg  v.  Saehse,  Md.  xvi.  784. 

57.  Against  Postmaster.  Qwere,  Whether  replevin  will  lie  against  a 
postmaster  in  favor  of  a  person  neither  tbe  sender  of  a  letter  nor  the 
person  to  whom  it  is  addressed,  to  recover  letters  or  packages  while  they 
are  in  the  postoflice  for  transmission  by  mail  or  for  delivery  in  the  usual 
course  of  business.      Wi^ie  v.  Pearson,  U.  S.  C.  C.  xili.  889. 

58.  Ibid,  —  Detaining  Letters  —  Action  —  Bill  of  Particulars.  When. 
in  an  action  against  a  postmaster  for  withholding  letters  of  the  plaintiff, 
the  defendant  sets  up  as  a  defence  a  regulation  of  the  post  office  depart' 
ment  permitting  the  detention  of  letters  whenever  the  postmaster  has 
reason  to  believe  that  a  designated  place  is  being  used  for  covering  under 
a  fictitious  address  correspondence  forbidden  circulation  in  the  mails,  the 
defendant  should  be  required  to  furnish  a  bill  of  particulars,  setting  forth 
the  facts  and  circumstances  which  induced  him  to  believe  that  the  place 
was  being  used  for  covering  forbidden  correspondence  in  tbe  mails  under 
a  fictitious  address.      Wilson  v.  Pearson,  U.  S.  C  C.  xiv.  891. 

59.  Ibid.  —  Unclaimed  Letter  Containing  Stolen  Property.  Where  a 
letter  was  sent  through  the  mail  and  faile<l  to  reach  the  person  addressed, 
and  tbe  sender  could  not  be  found,  and  on  the  letter  being  opened  there 
were  found  inclosed  bonds  of  the  plaintiff  which  had  been  stolen,  in  an 
action  of  replevin  brought  against  the  postmaster  in  whose  custody  the 
letter  remained,  judgment  should  be  given  for  plaintiff.  Wylie  v.  Pear- 
son, U.  S.  C.  a  xiiL  389. 
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€0.  Property  in  Handt  of  Sheriffs  Property  in  the  bands  of  tho  sheriff 
cannot  be  taken  from  bini  bj  a  second  writ  of  replevin,  before  he  has 
execDted  his  writ.  Weiner  \.  Fan  i?«ruse/aer,N.  J.  xiii.  598;  14  Yroom, 
480. 

61.  Property  not  Subject  to  Daily  Use  —  Danuyet.  Where  tho  prop- 
erty detained  is  not  the  subject  of  daily  use  («.  g.,  a  certificate  of  deposit), 
interest  upon  its  value  is  the  measure  of  damages  for  the  detention. 
Sleepy  v.  Bank,  U.  S.  C.  C.  xiii.  486  ;  8  Sawyer,  17. 

62.  Recovery  —  Title.  A  party  must  recover,  if  at  all,  on  the  strength 
of  his  own  title.     Burrows  v.  WaddeU,  Iowa,  viii.  786. 

63.  Removal  of  House.  A  house  having  been  wrongfully  removed 
and  placed  on  a  permanent  stone  foundation,  if  it  may  be  easily  removed 
without  substantial  injury  to  house  or  land,  it  does  not  become  part  of 
the  realty,  but  remiuus  a  chattel,  and  the  owner  may  recover  the  same  in 
an  action  of  replevin.     R.  R.  Co.  v.  Fritz,  Kan.  vii.  205 ;  20  Kan.  430. 

64.  Return  —  Of  Horses  —  Refusal —  Delivery  on  Highway.  Where 
strayed  horses  are  returned  to  the  owner,  who  has  forbidden  the  person 
making  the  return  to  enter  on  his  land,  unless  license  to  enter  is  given,  a 
delivery  on  the  highway,  within  easy  reach  and  control,  is  sufficient. 
Keifer  v.  Carrier,  Wis.  xiii.  228 ;  53  Wis.  404. 

Go.  Ibid.  —  At  Place  of  Levy.  A  return  of  property,  snch  as  horses, 
hogs,  etc.,  after  judgment,  at  the  place  where  replevied,  is  sufficient. 
Reavis  v.  Homer,  Neb.  xii.  275 ;  11  Neb.  479. 

66.  Ibid.  —  Portion  of  Goods  Lost  —  Tender  of  Value.  Where  a  por- 
tion of  the  goods  are  lost  or  disposed  of,  so  that  they  cannot  be  returned, 
and  their  value,  as  found  by  the  court,  can  be  definitely  ascertained,  that 
value  in  money  may  be  tendered  in  their  stead,  together  with  the  remun- 
ing  goods.     Ibid. 

67.  Ibid.  —  Refusal  to  Accept  —  Alternative  Judgment  —  Injunction. 
Where,  after  a  proper  offer  to  return  the  goods  replevied,  which  is  not 
accepted,  the  defendant  proceeds  to  enforce  tho  alternative  judgment  for 
their  value,  the  plaintiff  is  entitled  to  an  injunction.     Ibid. 

68.  Return  and  Restoration  —  Replevin  Suit  ni>t  Entered.  An  action 
may  be  brought  on  a  replevin  bond  without  obtaining  judgment  for  re> 
tarn  and  restoration,  if  the  plaintiff  in  replevin  does  not  enter  his  suit. 
Gardner  v.  McDtrmott,  R.  I.  viii.  815  ;  12  R.  1.  206. 

69.  Sate  —  Delivery  without  Payment  —  Title.  Where  goods  are  sold 
absolutely,  but  under  a  statute  that  tlie  title  is  not  to  pass  on  a  cash  sale 
until  the  full  price  is  paid,  one  who  advances  in  good  faith  upon  such 
goods  to  the  vendee  obtains  a  good  title  as  against  the  vendor.  Comer 
T.  Cunningham.  N.  Y.  viii.  66;  77  N.  Y.  391. 

70.  Ibid.  —  Fraud — Part  Replevied  —  Bankruptcy  as  to  Remainder, 
Where  plaintiff  replevied  a  part  of  certain  goods  sold,  for  fraud,  and 
afterwards  filed  a  petition  in  bankruptcy  for  the  remainder  of  the  goods 
which  he  could  not  retake,  the  petition  did  not  ratify  the  sale,  and  was 
no  defence  to  the  replevin  proceedings.  Powers  v.  Benedict,  N.  Y,  xiii. 
634. 

71.  Of  School-House  —  When  a  Chattel.  Replevin  is  a  proper  remedy 
for  the  recovery  of  the  possession  of  a  school-house,  where  it  is  a  mero 
chattel  under  the  Code,  §  3225.  District  Township  v.  Maorehead,  Iowa, 
iL  335  ;  43  Iowa,  466. 

72.  Strayed  Horses  —  Demand  and  Refused.  Where  horses  of  A. 
have  strayed  upon  the  land  of  B.  and  each  party  had  previously  forbid- 
den the  other  to  enter  upon  his  land,  it  is  the  duty  of  B.,  when  informed 
that  A.  desires  to  get  his  property,  to  give  the  latter  express  license  to 
enter,  and  omission  to  do  so  will  support  replevin.  Keifer  v.  Carrier, 
WU.  xiii.  223. 

78.  Surety  —  Judgment.    A  surety  in  judgment  debt  becomes  a  prin- 
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dpal  in  the  liond  hy  whteh  the  jndgtnent  is  replei4ed.    Hughes  r.  Bitr- 
deity,  Ky.  ir.  667 ;  13  Bush,  364. 

74.  /forf.  —  After  Judgment.  A  surety  after  judgment  eontiooes  fer 
most,  if  not  all  purposes,  a  mere  surety.     Ibid. 

75.  IHd.  —  Live  Stock.  In  case  of  replevin  of  Hre  sto<^,  the  mreties 
on  the  replevin  bond  are  not  releastrd  by  the  death  of  the  stock  before 
the  trial,  unless  it  appears  affirmatively  that  plaintiff  vas  not  at  fault 
B^pperton  v.  Dickinson,  Tenn.  ii.  707. 

76.  Rid.  —  JRekase  —  Amendment.  A  surety  on  a  replevin  bond  will 
not  be  released  by  an  amendment  making  the  plaintiffs  heirs  of  A.  when 
the  same  platnti^  had  been  previously  erroneously  styled  executors  of  A. 
Jamison  v.  Capron,  Penn.  x.  673. 

77.  Ibid.  —  Not  Signing.  A  surety  in  a  jtidgment  debt,  who  does  not 
elign  the  bond  by  which  the  judgment  is  replevied,  cannot  be  conpelled 
to  indemmfy  a  snrety  in  the  bot^.     Hughe*  v.  Hardetty,  Ky.  iv.  667. 

78.  Tax  Seizure.  As  against  a  tax  officer  replevin  will  not  Me  for  the 
goods  seized.     Power  v.  JCtndtchi,  Wis.  xvJi.  606. 

79.  Tenant  in  Cbmmon.  A  tenant  in  common  cannot  maintain  rcfplevin 
against  his  cotenant.  Strauss  v.  Crateford,  N.  C.  xvii.  .587.  Baldk 
T.  Jones,  Cal.  xiv.  359  ;  61  Cal.  234.  Hudson  v.  Swan,  N.  Y.  xi.  409; 
83  N.  TC  552. 

80.  Title  —  Attorney  Buying  Chattel  The  statutes  forbidding  attor- 
neys to  purchase  demands  with  intent  to  prosecute  them  for  profit  do  net 
prevent  an  attorney  from  bnymg  a  chattel  of  one  person,  and  then  suing 
another  in  replevin  to  get  possession  of  it.  Tovsn  v.  labor,  Mich.  & 
287. 

81.  Ibid. —  CZotm  of  Mortgagee.  Under  the  Michigam  statute  requh^ 
ing  judgment  in  replevin  to  be  according  to  the  respective  rights  or  inter- 
ests of  the  parties  in  the  property,  the  exact  extent  of  the '  subsisting 
claim  of  a  mortgagee  plaintiff  is  a  legitimate  subject  of  inijairy.  JCokl  v. 
Lynn,  Mich.  ii.  561. 

82.  Ibid.  —  Possession,  In  dednet  a  jodgment  for  plaintiff  will  not 
be  sustained  which  is  rendered  on  a  finding  that  the  possessioB  of  the 
property  was  in  the  plaintiff.     Degering  v.  Ftick,  Neb.  xvii.  17. 

83.  Ibid.— Trespasser  —  Jtigfit  of  Possession.  As  asainst  a  trespasser 
or  wrong-dner  the  right  of  possession  is  sufficient.  LamotU  v.  Wimer, 
Mo.  viii!  591  ;  51  Mo.  648. 

84.  Trade  Fixtures.  Replevin  lies  to  recover  trade  fixtures  wrongfially 
removed.     Kirch  v.  Dories,  Wis.  xiv.  266. 

85.  In  Use — Damages  for  Detention.  Where  the  use  of  property  is 
valuable,  the  value  of  such  use  h  the  rule  of  damages  for  detention. 
Sleepy  v.  Bink,  U.  S.  C.  C.  xiil.  486. 

86.  Use  of  Property  —  Special  Damages  —  Pleading.  The  value  of 
the  use  of  the  property  during  its  wrongful  detention  may  be  shown  aiid 
considered  in  the  matter  of  damages,  if  pleaded.  Ferguson  ▼.  Hogan, 
Minn.  vi.  387. 

87.  For  Undivided  Interest,  One  joint  owner  of  goods  cannot  main- 
tain replevin  for  the  goods  or  his  undivided  part  of  them.  OolH«ry. 
Tearwood,  Tenn.  i.  646. 

88.  Vendor  and  Vendee  —  T^eir  Assignee.  An  assignee  of  th«  vendor 
in  a  contract  of  sale  of  an  organ  cannot  defend  under  such  contract 
aganist  replevin  brought  by  a  subsequent  purchaser  from  the  vendee 
whero  the  contract  gave  the  vendee  the  right  of  possession.  Tbwn  v. 
Tabor,  Mich.  iii.  281. 

89.  Widow — Administrator — Appointment.  The  widow  is  entitled 
to  possession  of  property  until  the  appointment  of  a  personal  representa- 
tive, and  replevin  brought  by  her  will  not  be  defeated  by  the  subse- 
quent appointment  of  an  admiuutrator.  itooda  v.  Wright,  Tens.  iii. 
128. 
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90.  Wrongful  Potunnon  —  Demand.  Where  one  party  wrongfally 
demands  and  obtains  possession  of  property  from  another,  the  latter,  act- 
ing under  a  raisapprebensioD  as  to  the  right  of  the  fot-mer,  is  not  deprived 
of  his  right  of  possession,  and  need  not  demand  the  return  of  the  prop- 
erty l>efore  bringing  replevin.     Ibid. 

BES  ADJUDICATA. 

1.  Account  —  Different  Amounts  Demanded.  Where  an  action  on  ao- 
eotmt  is  for  one  amount  and  a  second  for  a  different  amount  tliere  was 
not  a  cdmilar  demand.     Marble  t.  Hindt,  Maine,  v.  145. 

2.  Aecotmtinff  —  Fraud  in  AceowUt.  Former  action  and  accounting 
u  not  a  bar  to  an  action  for  damages  for  fraud,  perjury,  and  corabiitation 
to  deceive  in  tlie  accounts,  where  the  party  and  the  court  are  misled  by 
the  fraud  and  deceit.  Verpkmdt  y.  Van  Buren,  N.  Y.  vii  566 ;  76  N. 
Y.  247. 

8.  Fvrmt  of  Acti'm.  It  matters  not  under  what  form,  whether  by  pe- 
tition,  exception,  rule,  or  intervention,  the  question  is  presented  ;  when- 
ever the  same  question  recura  between  the  same  parties,  the  plea  of  ret 
etdjvdieaia  estops.     Sewell  v.  Scott,  La.  xviL  714. 

4.  Actiont  —  Attachment.  Where  two  suits  are  instituted  by  the  same 
plaintiff  for  the  same  cause  of  action,  a  recovery  of  judgment  in  one  is  a 
bar  to  a  recovery  in  the  other.     Brenner  v.  Moyer,  Penn.  xiii.  296. 

6.  Agency  —  Gttaranhf.  Where  a  guaranty  is  made  by  mistake  by  an 
argent,  and  the  principal  in  a  suit  upon  the  note  given  has  prevailed  on 
the  ground  that  the  contract  did  not  crei^te  the  obligation  to  give  the 

Saranty,  the  matter  is  ret  adjudkata  as  to  the  agent.    AtMman  t. 
wnt,  Iowa,  zvii.  895. 

6.  Bar — Entire  Demand.  A  judgment  for  a  part  of  an  entire  de- 
mand is  a  bar  (o  any  other  suit  for  another  part  of  the  same  demand. 
Bwrritt  v.  Belfey,  Conn.  xi.  187 ;  47  Conn.  828. 

7.  Bond  —  Partnert  —  Judgment  againtt  One.  A  judgment  against 
one  of  several  partners  upon  a  bond  is  a  bar  against  any  further  action 
against  the  remaining  partners  on  the  bond,  whether  they  were  known  as 
parties  mterested  or  not.  U.  S.  v.  Amei,  S-  C.  U.  S.  viL  705 ;  99  U.  S. 
693. 

8.  Carrying  Patsenger — Carrying  kit  Baggage.  A  contract  to  carry 
passengers  and  baggage  is  different  and  separate  from  one  to  carry  mer- 
chandise, and  a  judgment  on  a  breach  for  either  is  not  a  bar  to  a  recov- 
ery on  the  other.     Miltard  v.  R.  R.  Co.  N.  Y.  xiii.  57. 

9.  Church  Corporation  —  Etloppel.  Where  a  chnrch  corporation  has 
permitted  a  suit  to  be  brought  for  its  benefit,  though  not  in  its  name, 
against  its  trustees,  in  which  suit  an  account  was  denied,  and  the  corpora- 
tion has  accepted  the  benefits  of  the  decree  therein,  it  cannot  afterwards, 
by  a  suit  in  its  own  name,  compel  an  account,  or  allege  that  it  is  not 
bornid  by  such  portions  of  the  decree  in  the  first  suit  as  were  unfavorable 
to  it    Appeal  of  the  Third  Reformed  Datch  Church,  Penn.  viii.  61. 

10.  Conttruction  of  WxU^  Portia.  Where  a  will  is  not  clear,  and 
the  executor  files  a  bill  to  have  it  construed  as  to  his  right  to  sell  certain 
propef  ty,  if  all  the  parties  in  being  having  an  interest  in  the  subject-mat- 
ter of  the  bill  are  made  parties,  a  decree  construing  the  will  is  binding 
upon  after-born  children  who  may  be  entitled  as  remaindermen,  and  pow- 
ers exercised  under  such  construction  by  the  executor,  in  good  faith,  will 
be  upheld,  especially  in  favor  of  inirocent  purchasers.  Parker  v.  Peter*, 
Goodvyn  v.  Parker,  Tenn.  vi.  847. 

11.  On  Contract— '  On  Breach  of  Contract  An  action  on  a  contract 
for  wages,  and  one  for  breach  of  the  contract,  are  different  causes  of  a» 
tion.  Perry  v.  Dickinton,  N.  Y.  xii.  278 ;  85  N.  Y.  845.  See  PeXUnrd 
V.  R.  R.  Co.  S.  C.  U.  S.  ix.  181 ;  IW  U.  8.  228. 
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12.  Oanlrotfeng  between  Bankrupt  and  his  Atngnee  —  SvbmUgto*  to 
State  Court.  It  seems  an  assiguee  La  bankruptcy  luay  submit  the  deter> 
mination  of  a  controversy  between  himself  and  his  assignee  to  a  state 
court,  and  the  decision  thereon  will  support  a  plea  of  re*  adjudicata. 
Warren  v.  Raymond,  S.  C.  xvii.  508. 

13.  Conversion  —  JudgmerU.  A  judgment,  in  trover,  establishing  title 
to  goods,  cannot  be  questioned  between  the  same  parties  in  a  subsequent 
action.     Morse  v.  Elmt,  Mass.  xi.  706. 

14.  Decree  Pleaded.  When  the  decree  in  a  former  suit  between  the 
parties  is  pleaded,  it  is  conclusive  as  to  any  rights  between  the  parties 
which  were,  or  could  have  been,  asserted.  Cave  v.  Craflt,  Cal.  vi.  428 ; 
53  Cal.  185. 

15.  Decree  Set  Aside — Sew  Bill — Defence.  Where  a  decree  ha> 
been  made,  and  the  defeated  party  has  had  the  decree  »et  aside,  the 
grounds  in  the  first  suit  are  res  adjudicata.  Hill  v.  Bant,  S.  C.  U.  S. 
viiL  577 ;  97  U.  S.  45. 

1 6.  Demurrer  —  Cause  of  Action.  A  demurrer  sustained  because  the 
complaint  did  not  show  a  cause  of  action  is  an  udjudication  upon  the 
same  facts  as  a  cause  of  action.  £iO$  Angeles  v.  Melius,  Cal.  xii.  893  $  58 
Cal.  16. 

17.  Dismissal  of  Bill  in  Eqrnty — Complainant  Unprepared.  The  dis- 
missal of  a  bill  iu  equity,  the  complainant  not  being  rrady  for  trial,  will 
not  bar  a  second  suit.     Kempton  v.  Burgess,  Mass.  xvii.  791. 

18.  Dismissal  hy  Federal  Court  —  Nonstiit.  The  judgment  of  the 
United  States  circuit  court  in  Louisiana,  dismissing  the  plaintiff's  suit 
without  any  reserve  for  tlie  renewal  of  the  action,  is  not  a  judgment  of 
nonsuit :  it  constitutes  res  adjudicata  when  final.  Bledsoe  v.  Mrwin,  Im. 
xii.  495  ;  38  La.  An.  651. 

1 9.  Dismissal  "  Without  Prejudice."  A  dismissal  of  a  petition  "  witli- 
out  prejudice  "  leaves  the  parties  as  if  no  action  had  been  instituted.  Mo- 
Gill  V.  Mercantile  Trust  Co.  Ky.  xvi.  109. 

20.  Ejectment  —  Equitable  Defence.  Where  in  ejectment  the  defend- 
ant sets  up  an  equitable  defence,  and  plaintiff  has  judgment,  such  equi- 
table defence  becomes  res  adjudicata.  Chouteau  v.  Gibson,  Mo.  xiv. 
814. 

21.  Equity  Suit  —  Judgment  at  Law.  The  plea  of  res  adf'ttdicata 
cannot  be  interposed  to  a  bill  in  equity  to  enforce  a  judgment  obtained 
against  the  same  parties.     Bank  v.  Bohne,  U.  S.  C.  C.  xii.  417. 

22.  Estoppel — Judgment —  Substitution.  If,  during  an  action  of  eject- 
ment, a  new  plaintiff  is  substituted  for  the  original  one,  and  judgment  is 
rendered  for  defendant,  the  substituted  plaintiff  is  not  estopped  by  the 
judgment  from  afterwards  maintaining  an  action,  on  a  title  not  derived 
from  the  original  plaintiff  in  the  first  action  and  not  litigated  in  that 
action.     Barret  v.  Berge,  Cal.  ii.  8 ;  50  Cal.  655. 

23.  Extent  of  the  Rule.  When  a  controversy  has  been  submitted  to  > 
competent  judicial  tribunal,  its  decision  is  final  between  the  parties,  as  to 
all  matters  which  might  hitve  been  or  were  involved,  until  it  has  been 
reversed,  set  nside,  or  vacated.     Leavitt  v.  Wolcott.  N.  Y.  xvii.  662. 

24.  Eire  Insurance  —  Policy  —  Prohibition  —  Reformation.  Where 
a  policy  prohibits  the  keeping  of  fire-crackers  and  fireworks,  and  permis- 
sion has  been  given  for  the  former  but  not  the  latter,  and  iu  an  action  at 
law  it  has  been  held  that  the  keeping  of  fireworks  was  a  violation  of  the 
policy  which  avoided  it,  in  an  action  brought  to  reform  the  same  policy 
on  the  ground  that  permission  to  keep  fireworks  was  omitted  by  niistake, 
and  to  recover  on  the  policy  as  thus  reformed,  the  judgment  in  the  action 
at  law  is  a  bar  to  the  suit  for  reformation.  Steinoach  v.  Jns.  Co.  N. 
Y.  viii,  824;  77N.  Y.  498. 

25.  Fraudulent  Alteratiofi  —  Note.    Where  a  note  was  given  for  wages, 
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•nd  on  mataritf  an  action  was  brongkt,  in  which  tlie  defendant  bad  jadg> 
ment  on  the  ground  of  a  vitiation  of  tlie  note  by  a  fraudulent  alteration 
by  the  plaintiff,  such  judgment  will  be  a  bar  to  a  8ubse(|ueiit  action  for 
the  amount  due  for  wages.     Sjfkes  v.  Gerber,  Penn.  xiL  538. 

26.  Issues.  The  applicability  of  the  plea  of  res  adjudicata  depends 
upon  the  identity  of  the  oanse  of  action  or  matter  of  defence  in'issne, 
and  not  upon  the  grounds  urged  in  support  of  the  action  or  defence. 
Girarden  v.  Dean,  Tex.  vi.  186;  49  Tex.  248;  Stodghitt  v.  JR.  £.  Co. 
Iowa,  ix,  716 ;  Smith  v.  Ontario,  U.  S.  C.  C.  xL*  116;  PorUr  v.  Woffner, 
Ohio,  xii.  344;  7\Utle  v.  Harrill.  N.  C.  xiii.  408 ;  Franlel  v.  Heidenhei- 
mer,  Tex.  xiL  67  ;  Eckart  v.  PickeU  Iowa,  xiv.  720 ;  59  Iowa,  545. 

27.  Ibid. —  Trial  of  Issue  in  Chancery — Adverse  Decree.  A  com- 
plainant, being  excluded  as  a  witness  in  a  proceeding  in  equity,  because 
one  of  the  adverse  parties  stands  before  the  court  in  a  representative 
capacity,  cannot  retry  the  same  issue  in  a  court  of  law,  after  an  adverse 
decree  in  the  chancery  suit.    Putnam  v.  dark,  N.  J.  xiii.  813. 

28.  Ibid.  —  Federal  Courts  —  Prior  Recovery  —  Verdict.  In  the  federal 
courts  a  prior  recovery  is  an  estoppel  extending  to  all  matters  in  issue  or 
points  in  controversy  upon  which  the  finding  or  verdict  was  rendered,  so 
far  as  to  bar  a  second  recovery  upon  the  same  cause  of  action.  Bartels  v. 
Sehell,  U.  S.  C.  C.  xv.  548. 

29.  Ibid.  —  Parol  Evidence.  —  Issties  in  First  Trial.  The  judgment 
in  a  former  suit  between  the  same  parties  is  conclusive  of  every  issue  de- 
cided in  that  suit,  and  in  the  second  suit  it  can  be  shown  by  parol  evi- 
dence what  was  tried  in  the  flrst,  whenever  it  becomes  necessary  to  do 
so.  Campbell  v.  Rankin,  S.  C.  U.  S.  vilL  451 ;  99  U.  S.  251.  Paine  v. 
ii$.  Co.  K.  I.  viii.  634;  12  R.  I.  44. 

80.  Ibid  —  Practice  —  Parol  Evidence.  Whether  a  judgment '  has 
been  rendered  upon  a  question  of  practice  or  on  the  merits,  or  both,  may 
lie  shown  by  extrinsic  evidence.  Esterbrook  v.  Savage,  N.  Y.  z.  610 ; 
21  Hun,  145. 

3 1 .  Judgment  against  Agent  —  Action  against  Principal  for  Fraud. 
A  judgment  against  an  agent  for  a  fraud  committed  while  acting  within 
the  scope  of  his  iigency,  on  which  no  collection  or  payment  has  been 
made,  is  no  l>ar  to  an  action  against  the  principal  for  the  same  fraud. 
Maple  V.  R.  R.  Co.  Ohio,  xvii.  182. 

32.  Ibid. — Facts.  A  judgment  is  conclusive  by  way  of  estoppel  only 
as  to  facts,  without  the  proof  of  the  admission  tf  which  it  could  not  have 
been  rendered.    Porter  v.  Wagner,  Ohio,  xii.  344. 

83.  Ibid.  —  Injunction  sought.  Matters  disposed  of  on  plea  or  answer 
at  law  cannot  be  ur<;ed,  after  judgment,  as  cause  for  enjoining  the  judg- 
menu     Broton  v.  Wilson,  Ga.  ii.  294 ;  56  Ga.  534. 

34.  Ibid.  —  Mechanic's  Lien.  A  judgment  in  a  personal  action  for  taa^ 
terials  is  no  bar  to  a  scire  facias  on  a  mechanic's  lien  for  the  same  mate- 
rials.    Powell  Manuf.  Co.  Penn.  ix.  722. 

35.  Jurisdiction.  The  defence  of  a  former  adjudication  does  not  go  to 
the  jurisdiction  of  the  court.     Muir  v.  Superior  Cotirt,  Cal.  xiii.  106. 

86.  Rid,  —  Foreign  Courts.  Where  the  (inbject  of  jurisdiction  has 
been  litigated  between  the  same  parties  in  a  suit  brought  in  a  sister  state, 
the  decision  there  of  the  issue  by  a  court  of  general  jurisdiction  is  res 
adjudicata  between  the  parties  in  the  domestic  court.  Diana  v.  Ins  Co. 
U.  S.  C.  C.  xiii.  457. 

37.  Justice's  Judgment  —  Trespass.  A  justice's  judgment,  not  involv- 
ing title,  is  not  res  adjudicata  to  a  subsequent  action  of  trespass  for 
removing  a  barn  from  plaintiffs  land.  Toles  v.  Gardner,  N.  Y.  xi. 
347. 

38.  Land  Damages  —  Completeness  of  Allowance  The  damages  as- 
sessed by  the  properly  authorized  person  for  the  taking  of  land  for  arail- 
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way  company  are  in  fall  of  all  claims.    Perley  v.  JS.  R,  Co.  N.  H.  4 
Am.  L.  T.  R.  464. 

89.  Libd  in  Admiralty  —  Suit  in  Common  Law  Court.  The  pen- 
dency of  a  suit  in  admiralty,  even  when  an  appeal  has  been  taken  and 
judgment  affirmed,  is  not  a  bar  to  another  suit  in  a  common  law  court. 
Murfky  V.  Granger,  Mich.  i.  41 ;  32  Mich.  358. 

40.  Lost  Baggage  —  Loit  Freight.  A  recovery  for  lost  baggage  will 
not  bar  a  suit  for  trunks  and  boxes  oontaiiiing  articles  which  were  not 
baggage,  and  whicli  were  carried  at  a  special  rate.  Willard  ▼.  £.  Jt.  Co. 
N.  Y.  Sup.  Ct  ix.  58G. 

41.  Mtdpractice  —  A  Subsequent  Defence.  Where  a  patient  brought 
an  action  in  damages  against  a  surgeon  for  malpractice,  a  judgment  in 
favor  of  the  surgeon  was  a  bar  to  the  defence  of  malpractice  in  an  action 
brought  by  the  surgeon  for  his  fees.  Haynet  \.  Ordway,  N.  H.  vii. 
487. 

42.  Mistake  —  Fraud  not  Supported.  Where  a  contract  and  note  are 
validated  in  an  action  to  set  the  same  aside  for  fraud,  the  defendant  is 
estopped,  in  another  action,  to  plead  mistake.  Bell  v.  McColloci's  Ex'rt, 
N.  Y.  vi.  843;  81  N.  Y.  397. 

43.  On  Money  —  Claim  for  Counterfeits.  Where  the  United  States 
sued  A.  for  alleged  counterfeit  notes,  B.  having  notice,  in  an  action  by 
A.  against  R.  the  genuineness  of  the  notes  were  res  adjudicata.  Jfeiser 
V.  Hatch.  N.  Y.  xiii.  182. 

44.  Monthly  Settlements.  When  by  the  agreement  of  the  parties  an 
account  u  to  be  settled  and  become  due  and  payable  at  the  end  of  each 
mouth,  the  account  for  each  month  constitutes  a  separate  demand,  and  a 
recovery  for  the  January  account  would  not  bar  a  suit  on  the  December 
account.     Bank  v.  Deveraux,  Neb.  ix.  62  ;  9  Neb.  109. 

45.  Nonsuit.  A  judgment  of  dismissal  (or  nonsuit)  is  not  a  bar  to  a 
subsequent  action.  Cheney  v.  Cooper,  Neb.  xvi.  690  ;  Lis.  Co.  v.  Brougk' 
ton,  S.  C.  U.  S.  xvi.  705. 

46.  Pleading  Breach  in  Action  for  Price — Cross-Action.  The  recov- 
ery of  a  judgment  againflt  tlie  vendee  (plaintiff)  upon  a  portion  of  the 
notes  ^ven  by  him  for  the  purchase  price,  is  no  bar  to  a  recovery  for 
breaoh  of  the  contract  of  warranty.  Thoreson  v.  Harvester  Works,  Minn, 
liv.  758. 

47.  Bunning  Account  —  Action  for  Part  —  Bar.  The  indebtedness 
of  his  customer  to  a  retaif  dealer  upon  a  running  account  furnishes  but 
one  cause  of  action,  and  if  such  cause  of  action  is  rplit,  and  a  leooveiy 
had  upon  part  of  it,  the  judgment  is  a  bar  to  any  further  recovery. 
Memurer  v.  Carey.  Minn.  xvi.  597. 

48.  Specific  Performance  —  Money  Paid.  A  judgment  of  dismissal 
of  a  petition  for  the  speciKc  performance  of  an  agreement,  and  of  a 
counterclaim  asking  a  rescission  of  the  same,  is  no'  bar  to  an  action  for 
the  recovery  of  money  paid  on  the  agreement,  although  the  cause  of  ac- 
tion accrued  before  the  rendition  of  the  judgment.  Porter  v.  Wagner, 
Ohio,  xii.  844. 

49.  Suretyship.  The  decision  of  a  court  of  competent  jurisdiction  on 
questions  fairly  presented  to  it  in  the  creditor's  action  is  binding  as  be- 
tween principal  and  surety.     Rvppel  v.  Patterson,  U.  S.  C.  C.  ix.  485. 

50.  Ibid. — Judgment  against  Principal  Confessed.  A  judgment  by 
confession  against  the  maker  of  a  note  is  not  a  bar  to  a  subsequent  action 
against  the  surety  on  the  note.  Bank  v.  Oleson,  Iowa,  viii.  15 ;  47  Iowa, 
492. 

BBSIDSiNCB. 

1.  What  Constitutes.  Residence  is  a  permanent  abode  for  the  time 
being,  as  contradistinguished  from  a  mere  temporary  sojourn.  Long  v. 
Jtyan.  Va.  viii.  187  ;  80  Gratt.  718. 
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2.  Actual  Residence,  A  person  who  takes  his  family  from  the  county 
of  his  legal  residence  into  another  county,  and  there  occnpies  a  house, 
with  the  intention  of  stopping  until  he  has  completed  a  certain  contract, 
is  an  actaal  resident  of  the  latter  county.  Fitzgerald  v.  Arel,  luwa,  xviL 
785. 

3.  Attachment  Laws.  The  word  "  residence  "  in  the  statutes  rAating 
to  attachment!*  means  the  act  of  abiding  or  dwelling  in  a  place  for  some 
continuance  of  time.     Long  v.  Ryan,  Va.  viii.  187. 

4.  Country  Residence  —  Town  House  —  Service  of  Process.  Where 
defendant  was  residing  with  his  family  in  the  house  of  his  mother  in  New 
Jersey  for  the  summer,  his  own  house  in  the  city  of  New  York  being 
open  during  the  summer,  in  charge  of  a  servant,  and  he  returned  there 
with  his  family  in  October,  leaving  a  copy  of  a  subpcena  ad  respondendum 
for  him,  at  his  mother's  house,  in  September,  was  a  good  service.  Harri- 
son V.  Farrington,  N.  J.  xiv.  153  ;  8  Stew.  I. 

BIPABIAN  BIQHTS. 

1.  American  Lakes.  The  rule  of  the  English  common  law  that  the 
owners  of  land  situate  on  the  banks  of  non-tidal  streams,  though  naviga- 
ble in  fact,  are  owners  of  the  beds  of  the  rivers  to  the  middle  of  the 
stream,  is  not  applicable  to  the  owners  of  land  bounding  on  Lake  Erie 
and  Sandusky  fiay.  Sloan  v.  Biemiller,  Ohio,  viii.  566 ;  34  Ohio  St. 
4t>2. 

2.  JUd.  —  Fishing  Rights.  The  right  of  fishing  in  Lake  Erie  and  its 
bays  is  not  limited  to  the  proprietors  of  the  shores  ;  and  the  right  of  fish- 
ing in  these  waters  is  as  public  as  if  they  were  subject  to  the  ebb  and  flow 
of  the  tide.    JMd. 

8.  Damages —  Stranded  Log$.  A  person  properly  using  a  public 
stream  by  floating  logs  upon  it  is  not  responsible  at  common  law  to  a 
riparian  proprietor  for  damages  occasioned  by  the  stranding  of  logs  on 
his  land,  if  the  owner  or  driver  of  the  logs  Iius  nsed  every  reasonable 
effort  to  retain  them  within  the  stream.  Carter  v.  Thurston,  N.  H.  viL 
114;  68  N.  H.  114. 

4.  Reclamation  of  Drift.  If  logs  become  thus  stranded  by  accident, 
and  without  the  fault  of  the  owner  or  driver,  he  may  lawfully  eut4tnpon 
the  land  of  the  riparian  proprietor  for  the  purpose  of  reclaiming  and  re- 
moving his  logs,  doii)g  no  unneccessary  damage.     Ibid. 

5.  Diversion  of  Stream.  When  adjoining  riparian  owners  divert  a 
stream  so  that  it  runs  in  two  channels  instead  of  one,  a  grantee  of  land 
oo  the  new  stream  will  have  all  the  rights  of  a  riparian  owner.  Reading 
V.  Althouse,  Penn.  x.  91 ;  93  Penn.  St.  400. 

6.  Right  to  Ice.  A  riparian  owner  on  a  navigable  stream  owns  only  to 
the  shore  of  the  river ;  he  has  no  interest  in  the  ice  in  the  adjacent  water 
unless  he  first  takes  and  secures  it.  Wood  v.  Fowler,  Kan.  xiv  267.  Per 
contra,  June  v.  PurceU,  Ohio,  xii.  474.     Ice  Co.  v.  Shortnll,  III.  xiii.  9. 

7.  Ibid.  —  Boom  —  Injuring  from  Passing  Vessel.  Lessees  of  a  water 
front  along  which  and  outside  of  a  line  fifteen  fee',  from  the  shore  they 
had  constructed  a  boom  to  make  ice,  can  recover  for  the  breaking  up  of 
their  ice  by  a  ferry-boat  deviating  from  her  course.  Ice  Co.  v.  Steamer 
Excelsior,  Mich.  x.  735  ;  44  Mich.  222. 

8.  Ice-Pond —  Title  to  Ice  —  Deed.  A  deed  of  a  tide-mill  privilege, 
mill-dam,  wharf  privilege,  and  the  right  to  flow  the  creek  and  adjoining 
lands  to  high  water  mark.  "  and  all  the  rights  and  highways  connected 
with  and  belonging  to  said  mill  privilege,"  gives  the  grantee  no  right  to 
ice  cutting,  or  title  to  the  ice  formed  upon  a  fresh  w.iter  pond  raised  by 
changing  the  dam  so  as  to  exclude  the  salt  water.  Dye  v.  Curtis,  Maine, 
xU.  832. 

9.  Compact  between  Maryland  and    Virginia,     As  the  privilege  of 
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"  making  and  carrying  out  wharves  and  other  improvemsits "  on  the 
shores  of  the  Potomac,  given  hj  the  compact  between  Marylaud  and  Vir- 
ginia, is  confined  to  persons  whose  land  the  shore  adjoins,  the  interven- 
tion of  anj  other  freehold  ownership  between  a  given  tract  of  land  and 
the  river  is  fatal  to  any  claim  of  a  wliarfing  privilege  as  a  legal  incident 
or  appurtenance  to  the  tract.  Steamboat  Co.  v.  Steamboat  Co.  DisU  of 
Col.  X.  137. 

1 0.  Property  in  Water  —  Seasonable  Use  —  Weight  and  Velocity  of 
Current,  A  riparian  owner  has  no  property  in  the  water  itself,  but  a 
simple  usufruct  while  it  passes  along.  lie  cannot  unreasonably  detain  it 
or  divert  it,  nor  can  he  diminish  the  quantity  of  water  which  would  nat- 
urally descend  to  the  proprietors  below,  nor  throw  it  back  upon  the  pro- 
prietors above.  He  may  use  the  water  iu  a  reasonable  mauner,  and  if, 
from  the  exercise  of  tliis  right,  there  is  some  decrease  of  the  water,  some 
variation  in  the  weight  and  velocity  of  the  current,  the  rule  applies,  de 
minimis  non  curat  lex,  JTie  Acquackanonk  Water  Co,  v.  Watson,  N.  J. 
vi.  311 ;  29  N.  J.  Eq.  266.  Red  River  Roller  Mills  v.  Wright,  ilinn. 
XV.  560  ;  30  Minn.  249. 

11.  Overflow  by  Reason  of  Boom,  The  owner  of  a  boom  on  a  naviga- 
ble river  is  liable  to  a  riparian  owner  for  injuries  caused  to  the  land  by 
reason  of  extraordinary  raising  of  the  river  in  times  of  high  water,  and 
the  maintenance  of  the  boom  causing  an  overflow.  McKenzie  v,  Mis- 
sissippi and  R,  R.  Boom  Co.  Minn.  xiv.  244;  29  Minn.  288. 

12.  Sand  taken  from  Bed  of  River,  The  riparian  owner  can  recover 
for  sand  tortiously  taken  from  the  bed  of  the  river.  June  v.  PurceU, 
Ohio,  xii.  474. 

13.  Statute  Declaring  Non-Navigability,  A  statute  declaring  a  stream 
to  be  non-navigable  will  not  gis  e  a  riparian  owner  title  to  the  centre 
thereof ;  the  previous  navigability  of  the  river  is  implied.  Wood  v.  Fow- 
ler, Kan.  xiv.  267. 

1 4.  Of  the  United  States  as  the  Owner  of  a  Street  Bounding  on  the 
Potomac.  The  conveyance  of  the  fee-simple  of  a  street  bounding  on  the 
Potomac  to  the  United  States  passes  to  them  all  the  riparian  rights  con- 
nected with  the  laud,  and  gives  them  the  exclusive  right  to  construct  or 
licen^wbarves  at  the  termination  of  streets  running  to  the  river,  and 
alon^The  street  so  conveyed.  Steamboat  Co.  v.  Steamboat  Co.  Dist.  of 
Col.  I.  137. 

15.  Use  of  Water.  The  right  of  a  riparian  owner  to  the  uninter- 
rupted and  full  use  of  the  water  as  it  flows  naturally  past  his  land  is  not 
an  absolute  right,  but  a  natural  one,  qualified  and  limited  by  the  existence 
of  like  rights  in  others,  and  hence  liable  to  be  modifled  or  abridged  by 
the  reasonable  use  of  the  stream  by  others.  Red  River  Roller  Mills  T. 
Wright,  Minn.  xv.  560  ;  30  Minn.  249. 

16.  Ibid. —  Usage.  Evidence  of  a  uniform  and  established  custom  in 
like  cases  is  competent,  although  not  conclusive,  upon  the  question  whether 
a  use  is  a  reasonable  one.     Ibid. 

17.  Waste  Matter.  The  principle  which  governs  the  detention  or 
diversion  of  water  also  governs  in  respect  to  the  deposit  of  waste  matter 
in  the  stream,  viz.,  a  reasonable  use  must  be  made  and  nothing  more. 
Rid. 

SALES. 

I.  The  Contract.  VI,  T-rkxtdvixst  Sales. 

n.   COKDITIOKAL  SaLBS.  VII    ReSCISSIOIT. 

III.  CONSIDERATIOM.  VIII.   StoPPAGR   IH  TBAKSITO. 

IV.  Delivert.  IX.  Warrantt. 

V.  Acceptance. 

I.  The  Cob-  1.  Conditional  Order — Acceptance  by  Principal.     An  order  for  goods 

^**'^  taken  by  an  agent  subject  to  the  approval  of  his  principal  is  not  binding 

until  it  is  accepted.    Kling  v.  Fries,  Mich.  i.  222 ',  33  Mich.  275. 
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2.  Controlling  Ovmer  of  Slock  of  Corporation  Surrendering  Control  to 
Pttrckater — Public  Policy,  Upon  the  sale  of  a  majority  of  the  shares 
of  the  capital  stock  of  a  corporation,  the  vendor  may  agree  to  resign  his 
office  therein  without  violating  any  principle  of  public  policy.  Barnes  v. 
Broum,  N.  Y.  ix.  744. 

8.  Of  Crops  —  Mortgage.  In  Texas  a  mortgagor  may  sever  and  sell 
the  crops  which  are  on  the  land  at  any  time  prior  to  the  destruction  of 
his  title  by  sale  under  the  mortgage.      Willis  v.  Moore,  Texas,  xvi.  537. 

4.  Fees  of  Public  Officer,  Tlie  sale  by  a  public  officer  of  the  fees  and 
emoluments  of  his  office  is  against  public  policy  and  void.  Field  v.  Chipi 
ley,  Ky.  xi.  532. 

5.  Good  Will — Soliciting  Former  Customers.  Upon  the  sale  of  a 
business  and  good-will,  the  vendors  will  be  restrained  from  soliciting  the 
custom  of  former  customers.     Ginesi  v.  Cooper,  Chan.  Div.  x.  256. 

6.  Ibid, —  Sale  of  School.  The  sale  of  the  good-will  of  .a  school  in- 
volves no  promise  of  personal  effort  on  the  part  of  the  vendor  to  procure 
or  influence  the  attendance  of  pupils  at  the  school.  McCord  v.  Williams, 
Penn.  xi.  172  ;  9G  Penn.  St.  98. 

7.  Of  Growing  Trees,  A  contract  for  the  sale  of  growing  trees  is 
executory  only  until  the  trees  are  severed.  Cody  v.  Sanborn,  Yt.  xlL 
29;  53  Vt.  732. 

8.  Notice  on  Invoice,  A  notice  on  a  bill  or  invoice  forms  no  part  of 
the  contract  of  sale.     Beane  v,  Tinkliam,  R.  I.  xvi.  534. 

9.  Offer  —  Acceptance — Consideration.  An  offer  to  sell  property 
may  be  withdrawn  before  acceptance,  and  an  agreement  to  hold  an  offer 
open  until  a  certain  time  is,  until  acceptance,  without  consideration,  and 
may  be  rescinded.     Dickinson  v.  Dodds,  Chan.  ii.  334. 

10.  Ibid.  —  Withdrawal  of  Offer.  A  written  offer  to  sell,  made  to 
several  persons,  may  be  withdrawn  before  acceptance  by  all.  Burton  v. 
Shotwell,  Ky.  v.  11. 

11.  Ibid.  —  Cancellatioti,  "Where  an  offer  made  to  several  has  been 
accepted  by  all,  the  erasure  of  his  name  by  one,  without  consent  of  the 
other  parties  to  the  contract,  does  not  affect  its  validity,  nor  cancel  his 
liability.     Ibid. 

12.  By  Officer  of  Corporation  —  Presumption  of  Authority.  A  pur- 
chaser of  the  Iwnils  of  a  corporation  may  presume  that  its  officer,  acting 
as  its  agent,  is  acting  within  his  authority,  unless  notice  to  the  coiitrair 
is  brought  home  to  him.  Chew  v.  Mining  and  Smelting  Co.  U.  S.  C.  C. 
ix.  704 

18.  Ibid.  —  Sale  of  Interest  in  a  Contract.  Although  an  officer  of  a 
corporation  can  make  no  personal  profit  from  one  of  its  contracts,  yet  a 
sale  of  "any  interest  he  might  have  therein,"  by  purchase,  can  be  en- 
forced by  a  third  party.     Barnes  v.  Brown,  N.  Y.  ix.  744. 

14.  Partnership  Interest —  Dissolution.  An  agreement  between  part- 
ners to  dissolve,  one  to  assume  the  business,  and  sell  it  out.  and  pay  the 
other  a  certain  sum,  is  a  sale  of  the  latter's  interest  KaJm  v.  Pickard, 
Penn.  vi.  315. 

15.  Right  to  Sell — Patents.  The  right  to  sell  any  article  inheres  in 
the  owner,  whether  patented  or  not.  Patterson  v.  Commonwealth,  S.  C. 
U.  S.  vii.  353 ;  97  U.  S.  501. 

16.  Sale  to  Another.  A  person  in  possession  of  a  chattel,  pending 
negotiations  for  its  purchase,  cannot  maintain  an  action  against  the  owner 
for  a  sale  to  another.  Crawford  v.  Forrittall,  N.  H.  647  ;  57  N.  H. 
102. 

1 7.  Sales  by  Scunple  —  Parol  Evidence,  A  written  contract  of  sale, 
which  does  not  show  that  it  was  made  by  sample,  cannot  be  varied  or 
explained  by  parol  evidence  of  a  sale  by  sample.  Wiener  v.  Whipple^ 
Wis.  xiii.  63  ;  53  Wis.  298. 
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18.  Separate  Actions  ^  Separates  Sales.  Sales  of  gooda  at  different 
times  are  distinct  traiisactious,  and  separate  actions  may  l>e  brought 
thereon.     Zimmerman  v.  Erhard,  N.  Y.  xi.  230;  83  N.  Y.  74. 

19.  On  Sunday.  A  sale  made  and  completed  on  Sunday  is  absolutely 
void,  and  each  pany  may  recover  what  he  has  paid  or  delivered  under 
the  contract.     Brazeex.  Bryant,  Mich.  xvi.  146. 

20.  Terms  —  Payment  —  Delicery.  Where  nothing  is  said  as  to  the 
terms  of  the  sale  the  payment  is  to  be  made  on  delivery.  O'Brien  v. 
Jones,  N.  Y.  xL  276 ;  15  J.  «&  Sp.  67. 

21.  Timber  —  Stipulation  for  Sale.  A  contract  for  the  sale  of  land 
and  timber,  title  to  remain  in  the  vendors  until  payment,  vi-ith  power  in 
the  purchaser  to  sell  the  timber  and  apply  the  proceeds  uu  his  purchase, 
gives  him  the  power  to  transfer  title  to  hu  vendees.  Ortman  v.  Sliaw, 
Mich.  vi.  687  ;  37  Mich.  448. 

22.  Title  —  Brokers.  Where  a  purchaser  deals  with  a  firm  of  bro- 
kers, that  they  are  known  to  him  to  be  brokers  is  not  of  itself  evidence 
of  notice  that  they  are  not  the  owners  but  are  selling  the  goods  for  some 
one  else.     Elwell  v.  Mersick,  Conn.  xvii.  297. 

23.  Jbid.  —  Intention.  Property  in  a  chattel  passes  according  to  the 
intention  of  the  parties.     Hines  v.  Burff,  N.  J.  iii.  1 25. 

24.  Unlawful  Use.' — A  sale  is  not  invalidated  by  the  mere  fact  that 
tlie  article  sold  may  be  used  for  an  unlawful  purpose.  Boss  v.  MiteheU, 
Colo.  xiv.  615. 

y-i  Conditioml       25.  Assignment  of  Life  Policy  —  Right  to  Pay  Premiums  —  Interest 
'  "  of  Assignee.    A  contract  to  assign  a  policy  of  life  insurance,  the  assignee 

to  pay  the  premium  and  to  have  the  benefit  of  the  policy,  but  the  as- 
signor to  have  the  right  to  pay  the  premiums  advanced  with  interest  is 
a  mortgage  —  not  a  conditional  sale.  Mathews  t.  Sheehan,  iv.  N.  Y. 
495. 

26.  Breach  — Forfeiture  —  Damages.  Where  a  contract  provides  that 
on  breach  by  B.  he  shall  forfeit  the  money  paid  and  A.  shall  have  the 
right  to  retake  the  property,  an  action  for  breach  and  for  damages  for 
use  will  not  lie.     Loomis  v.  Bragg.  Conn.  xvii.  107. 

27.  Ibid.  —  Recapture.  In  a  conditional  sale  the  vendor,  on  non- 
pnyment  of  the  purchase  price,  will  not  be  justified  in  entering  the  ven- 
dee's house  in  his  absence  and  retaking  the  property  without  his  consent. 
Van  Uren  v.  Fti/nn,  La.  iv.  715. 

28.  Debt  —  Security.  A  conditional  sale  cannot  be  raised  when  there 
is  a  condition  in  the  contract  that  the  goods  sold  shall  be  a  securitv  for 
the  purchase-money.  Heryford  v.  Davis,  S.  C.  U.  S.  xi.  1 ;  102  tj.  S. 
235. 

29.  Upon  Instalments  —  Right  to  Use  —  Forfeiture.  The  right  of  a 
vendor  to  reenter,  upon  a  sale  on  the  instalment  plan,  after  a  default,  is 
not  waived  by  a  receipt  of  part  of  an  instalment  overdue.  Hegler  v. 
Eddy,  Cal.  viii.  5.53  ;  53  Cal.  597. 

30.  Laches  —  Recovery.  Where  a  vendor  in  a  conditional  sale  shows 
no  laches  in  asserting  his  claim  to  the  property  sold,  he  may  recover  it 
from  a  bona  fide  purchaser.  Blackwell  v.  Walker,  Deal  v.  Ilecht,  U.  S. 
C.  C.  xi.  418. 

31.  Lease  —  Contract —  Construction.  An  instrument  which  in  form 
is  a  lease,  but  wliich  shows  a  conditional  sale,  will  be  treated  and  in- 
terpreted as  a  sale  and  not  as  a  lease.  Greer  v.  Church,  Ky.  v.  68;  13 
Bush,  271.  Nine  v.  Roberts,  Conn.  xiii.  303.  Whitcomb  v.  Woodtcorth, 
Vt.  XV.  318  ;  54  Vt.  544.     Loomis  v.  Bragq,  Conn.  xvii.  107. 

82.  Levy  by  Creditors  of  Purchaser.  In  a  conditional  sale  creditors 
of  the  purchaser  cannot  levy  on  the  goods  until  title  has  passed  accord- 
ing to  the  agreement.  Manuf  Co.  v.  Jeffrey,  Mich.  xv.  89 ;  49  Mich. 
283.  Lewis  v.  McCabe,  Conn.  xv.  141;  49  Conn.  140.  Cole  v.  Berry, 
N.  J.  xL  96 ;  IS  Vroom,  868. 
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S3.  Lien.  Where  A.  sold  to  B.  a  horse  npon  the  agreement  "  that  it 
should  1)6  the  property  of  A.  until  the  residue  of  the  purchase-money 
was  paid,  and  subject  to  a  lien  therefor,"  it  was  a  conditional  sale.  Vat- 
tar  V.  B'lj-ton,  N.  C.  liv.  121. 

84.  Ibid.  —  For  Repairt  —  Conditional  Sale.  A  lien  for  repairs  will 
not  attach  to  property  taken  and  held  under  a  conditional  sale,  unless  the 
vendor  autljorized  tlie  woric  to  be  done.  Small  t.  Hobimon,  Maine,  viiL 
685. 

85.  Mortgage  —  Teit.  If  the  relation  of  debtor  and  creditor  has  never 
existed  and  is  not  created  by  the  instrument  itself,  and  the  vendee  takes 
possession,  the  transaction  is  usually  a  conditional  sale.  Sockwell  v. 
Humphrey,  Wis.  x\'\.  816. 

86.  Note  for  Price —  Failure  of  Stde.  Where  a  conditional  sale  fails 
and  the  property  is  returned,  a  note  given  by  the  veudee  for  part  of  the 
purchase  price  is  witiiout  consideration,  and  recovery  cannot  be  had 
thereon  as  t)etween  the  parties  to  the  sale.  Sine  v.  Roberlt,  Conn.  xiii. 
303. 

87.  Right  of  Postetsion.  Upon  a  conditional  sale,  followed  by  deliv- 
ery, the  vendee  and  his  assignee,  so  long  as  no  default  has  been  made  in 
the  conditions,  are  entitled  to  possession  as  against  the  vendor.  Lambert 
T.  Afc  Cloud,  Cah  XV.  781. 

88.  Subsequent  JUxc/iange.  Where  there  is  a  sale  of  a  horse  by  A. 
to  B.  under  an  agreement  that  title  shall  not  pass  until  the  purchase- 
money  is  paid,  a  subsequent  exchange  of  horses  does  not  altor  the  con- 
ditional character  of  the  sale.      Vatsar  v.  Buxton,  N.  C.  xiv.  121. 

39.  Title.  Where,  upon  a  sale  of  personal  property,  the  purchaser 
agrees  to  give  a  note  or  security  for  the  price,  or  to  do  some  other  act 
as  a  part  of  the  transaction,  the  sale  is  conditional  and  the  title  does  not 
pass  until  the  thing  is  either  done  or  waived.  Thorpe  v.  Fowler,  Iowa, 
xiii,  227  ;  57  Iowa,  541. 

40.  Jbtd.  —  Subsequent  Purchater  inth  Knowledge.  —  A  sale  upon 
condition  that  the  title  shall  not  pass  until  the  purchase-money  is  fully 
paid  is  valid ;  and  one  who  purchases  from  the  vendee,  with  knowledge 
of  the  condition,  is  not  a  purchaser  in  good  faith.  Sacra  v.  Semple,  Tex. 
xii.  507.  McCormick  v.  Steventon.  Neb.  xiv.  691 ;  13  Neb.  7.  See 
Blackwell  V.  Walker.  Deal  v.  Hecht,  D.  S.  C.  C.  xi.  418. 

41.  Coniignor'i  Purchase.     Where  one  authorizes  a  person  known  to  III.  Considem- 
bim  to  be  irresponsible  to  purchase  goods  for  consignment  to  him,  upon  ^o"- 

a  promise  to  such  purchaser  to  furnish  the  purchase  price,  be  is  liable  to 
the  vendor,  notwithstanding  that  credit  was  given  solely  to  the  purchaser. 
Thomat  v.  Moodg,  Cal.  xii.  71 ;  57  CaL  215. 

42.  Detcriplion  —  LUent.  Where  goods  are  sufficiently  identified,  a 
sale  of  them  is  complete  without  Kxing  an  absolute  price  or  completing 
a  linal  measurement,  if  such  be  the  intention  of  the  parties  collected  from 
all  the  circumstances  of  the  sale.     Shealg  v.  Edwards,  Ala.  zvii.  455. 

43.  Denial  of  Title.  A  purchaser  of  goods  cannot  set  up  by  way  of 
defence,  in  an  action  for  the  price,  that  the  seller  had  no  title,  unless  he 
has  yielded  to  the  paramount  title  or  can  show  authority  from  the  true 
owner.  EsteUe  v.  Peacock,  Mich.  xiv.  468 ;  48  Mich.  469.  Webber  T. 
Lawt,  N.  C.  601. 

44.  On  Factors  Sale  —  Undisclosed  Principal.  When  a  factor  sells 
goods  of  his  own  and  also  of  his  consignor  by  an  entire  written  contract, 
the  consignor,  as  an  undisclosed  principal,  cannot  sue  the  purchaser  in 
his  own  name  for  the  part  of  the  goods  belonging  to  him.  Roosevelt  v. 
Doherty,  Mass.  x.  565  ;  129  Mass.  301. 

45.  Failure  of  Consideration —  Value.  Where  the  buyer  has  got 
what  be  bargained  for,  there  is  no  such  thing  as  a  failure  of  coniiidera- 
tion,  though  the  subject-matter  of  the  sale  may  turn  out  to  be  a  thing  of 
no  value.     Penniman  v.  Winner,  Md.  x.  428  ;  54  Md.  27. 
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46.  Fraud  —  Jetton.  A  vendor  selling  on  credit  may,  on  discoTer^ 
ing  a  fraud,  and  before  the  expiration  of  tlie  time  of  credit,  sue  on  the 
contract  either  for  the  stipulated  price  or  for  the  reasonable  value  of  the 
goods.     Dietz's  Assignee  v.  Sutcliff,  N.  Y.  xv.  718. 

47.  Inadequacji  of  Price.  Where  parties  do  not  stand  in  a  confiden- 
tial relation  a  court  of  equity  will  not,  in  the  absence  of  actual  fraud,  set 
aside  a  sale  for  ioadequacy  of  price.  Hemingway  v.  OoUman,  Conn.xT. 
58G;  49  Conn.  890. 

48.  Lien  —  Exchange  of  Property.  Where  the  vendor  reserves  alien, 
and  the  property  is  afterwards  exchanged  by  the  vendee,  who  agrees  that 
the  original  lien  shall  attach  to  the  new  property,  such  a  lieu  can  be 
enforced.     Kelseg  v.  Kendall,  Vt.  i.  484  ;  48  Vt.  24. 

49.  Ibid.  —  Sale  of  Cotton  —  Bills  of  Exchange  Secured  by  BiU  of 
Lading  —  Part  Payment.  A  vendor  who  receives  part  of  tlie  price  of 
his  cotton  from  the  purchaser  of  sterling,  secured  by  bill  of  lading,  is 
estopped  from  claiming  a  lien  on  the  cotton  for  unpaid  balance.  Houston 
V.  Elliott,  La.  V.  235. 

50.  Ibid.  —  Stumpage  —  Note  —  Security.  A  stumpnge  lien  on  bark 
and  logs  will  stand  as  security  for  a  note  given  in  payment,  where  the  lien 
is  expressly  reserved.     Crosby  v.  Redman,  Me.  x.  306  ;  70  Me.  56. 

51.  Payment  —  *'■  Terms  Cash"  —  Unreceipted  Bill.  The  words  "  terms 
cash  "  on  an  unreceipted  bill  cannot  as  a  matter  of  law  be  held  to  imply 
that  they  were  paid  for  before  shipment.  Wellaner  v.  Fellows,  Wis.  ix. 
294;  48  Wis.  105. 

52.  Jbid.  —  By  Cheek.  A  check  given  and  received  as  payment  upon 
a  sale  of  goods  is  a  payment  in  cash,  if  paid  npon  due  presentation. 
Hunter  v.  Wetsell.  N.  Y.  xi.  742 ;  84  N.  Y.  549. 

63.  Ibid.  —  Partly  in  Cash  partly  in  Chattels  —  Option.  If  a  sale, 
payable  partly  in  chattels  and  partly  in  money,  be  without  option,  and 
there  is  no  delivery,  the  vendee  is  liable  for  the  value  of  the  chattels ;  if 
there  be  an  option,  and  it  is  not  exercised,  the  vendee  must  pay  in 
money.     Oummings  v.  Dudley,  Cal.  xiii.  652  ;  60  Cal.  883. 

54.  Bnd.  —  Sale  by  Widow  —  Payment'to  Administrator,  When  the 
widow  of  an  intestate,  not  having  letters  of  administration,  sold  a  portion 
of  the  estate,  tlie  purchaser  giving  his  note  for  a  balance  of  the  purchase 
price,  payment  could  be  made  to  the  administrator.  Rockwell  v.  I'ovng, 
Md.  xvii.  10. 

55.  Ibid.  —  7»  Stock  —  Company  about  to  be  Formed —  Lien.  When 
goo<ls  sold  to  a  company  about  to  be  formed  are  to  be  paid  for  from 
the  proceeds  of  the  sales  of  the  shares  and  from  a  certain  loan  to  be 
made,  there  is  no  lien  upon  the  property  of  the  company  in  the  vendor. 
In  re  Brick  and  Coal  Co.  Ct.  of  Appeal,  iv.  691 ;  25  Week.  Rep.  No. 
26. 

56.  Penal  Statute.  To  constitute  a  sale  of  personal  property,  es- 
pecially under  a  penal  statute,  there  must  be  a  transfer  of  the  title  for  a 
certain  consideration.  Garbraeht  v.  Commonwealth,  Penn.  xi.  278 ;  96 
Penn.  St.  449. 

57.  Between  Relatives  or  Confidential  Friends.  In  sales  between  rel- 
atives, or  those  occupying  intimate  and  confidential  relations,  the  parties 
are  held  to  a  fuller  and  stricter  proof  of  the  consideration  and  of  the 
fairness  of  the  transaction.  Leavett  v.  La  Force,  Mo.  xi.  96  ;  71  Mo. 
853. 

68.  Resale.  A  purchaser's  liability  for  the  price  is  ciincelled  by  the 
vendor's  wrongful  sale.     Bowser  v.  BirdseU,  Mich.  xiv.  435;  49  Mich.  5. 

69.  Ibid.  —  Performance  by  Vendor.  When  a  vendor  has  fully  per- 
formed his  duty,  be  can  recover  the  amonnt  due  him  without  selling  the 

'ods  or  accounting  for  them  when  left  in  his  possession.     HurUer  v. 
'etseU,  N.  Y.  xi.  742;  84  N.  Y.  649. 
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60.  Variation  in  Price  of  Gold — Reducing  Price.  Where  goods 
were  sold  at  a  certain  price,  the  rate  to  be  proportionately  reduced  if  the 
price  of  gold  varied  more  than  twenty-five  per  ceuti,  upon  a  fall  greater 
than  that  percentage  the  contract  price  mast  be  reduced  in  proportion. 
Ames  V.  Quimby,  S.  C.  U.  S.  vL  389. 

61.  Delivery  THcket — Grain  "  on  the  Track."    A  sale  of  grain  "on  the  rv.  Delivery, 
track,"  by  delivering  a  sample  and  the  delivery  ticket,  vests  the  title  to 

the  goods.      Webeter  v.  Granger,  111.  i.  570 ;  78  111.  230. 

62.  Cash  Sale  —  Waiver  —  Attachment.  Where  on  a  sale  ajid  de- 
livery for  cash,  the  vendee  fails  to  pay  on  demand,  the  taking  out  of  an 
attachment  for  tlie  price  is  a  waiver  of  the  condition  of  payment  before 
the  vesting  of  title.    Jleller  v.  Elliot,  N.  J.  xvi.  276. 

63.  Selling  Coal — Weighing  Certificate  —  Weigher  as  Seller.  A  stat- 
ute, providing  that  the  seller  of  coal  shall  not  maintain  a  suit  for  the 
price  thereof  unless  he  has  caused  the  same  to  be  weighed  by  a  sworn 
weigher,  and  a  certificate  of  the  weight  delivered  to  the  buyer,  is  not 
complied  With  when  the  weigher  is  either  the  owner  of  the  coal  or  sells 
it  on  commission.     Smith  v.  Campbell,  Me.  vi.  750 ;  67  Me.  204. 

64.  Goods  Held  as  Security.  A  delivery  may  be  made  notwithstand- 
ing the  goo<ls  sold  are  held  as  security  for  the  payment  of  drafts  drawn 
against  them.     Hbbart  v.  Littlefield,  R.  I.  xii.  734 ;  13  R.  I.  341. 

65.  Sale  of  Growing  Crops  —  Destruction.  "Where  in  a  contract  for 
the  sale  of  articles  to  be  grown  on  the  vendor's  land  there  is  an  implied 
condition  that  the  articles  shall  be  in  existence  at  the  time  of  perform- 
ance, the  vendor  is  excused  from  delivery  if  the  articles  are  destroyed  or 
have  not  come  into  existence  without  fault  on  his  part.  HoweU  v.  Coup- 
land,  Q.  B.  Div.  ii.  40 ;  1  Q.  B.  Div.  238. 

66.  Hotel  Furniture  Bought  —  What  Passes  —  Piano.  The  purchase 
of  all  the  furniture  in  a  certain  hotel  used  in  the  business  will  include  a 
piano  in  the  parlor  for  the  use  of  guests.  Grossman  v.  Baldwin,  Conn, 
xvi.  107. 

67.  Identification  —  Part  of  Crop  Planted.  The  contract  of  sale  of 
part  of  a  growing  crop  of  cotton,  without  designating  what  part,  will 
pass  no  title  as  against  a  bond  fide  purchaser.  Huntington  v.  Chisholm, 
Ga.  vii.  716;  61  Ga.  270. 

68.  Intoxicating  Liquors.  Where  A.,  dealing  in  liquors  in  New  York, 
sued  B.,  a  liquor  dealer  in  Woonsocket  in  Rhode  Island,  for  the  price 
of  liquors  delivered  to  B.  in  New  York,  B.  paying  the  freight  to  Woon- 
socket, the  sale  was  consummated  in  New  York,  and  therefore  not  made 
in  the  State  of  Rliode  Island  in  violation  of  Pub.  Laws,  c  508,  §  108,  of 
June  25,  187.5.     Mack  v.  Lee,  R.  I.  xii.  378. 

69.  Iron  Ore  —  Delivery  in  Usual  Manner.  A.  made  a  sale  in  writ- 
ing to  B.  of  iron  ore  "  on  the  landing  at  C,"  and  gave  to  B.  an  order  there- 
for :  Held,  that  it  being  the  usage  known  to  both  parties  that  one  hold- 
ing an  order  was  entitled  to  have  the  ore  named  in  it  taken  from  a  pile 
on  the  landing  and  placed  in  his  boats,  and  that  no  other  kind  of  removal 
was  permitted  or  was  practicable  at  C,  and  that  the  ore  was  by  the  cus- 
tom weighed  after  reaching  its  destination,  there  was  a  suflicient  delivery. 
Iron  and  Steel  Works  v.  Dewey,  Ohio,  xii.  759 ;  87  Ohio  St.  242. 

70.  Lien  —  Attaching  Creditors  —  Waiver.  A  workman  waives  his 
lien  on  a  chattel  as  against  attaching  creditors  where  he  allows  the  owner 
to  take  it  away  under  an  agreement  that  it  is  to  remain  the  property  of 
the  workman  until  he  is  paid  for  his  work.  Kitteridge  v.  Freeman,  Vt 
ii.  618;  48  Vt.  62. 

71.  Rid.  —  Delirery  at  Place  of  Third  Person.  Where  A.,  having 
cat  logs  for  B.,  agrees  to  deliver  them  at  the  place  of  a  third  person,  re- 
taining his  lien,  this  is  not  such  a  delivery  to  B.  as  will  prevent  A.'s  re- 
covery against  B.'s  vendee.  Swifl  v.  Morrison,  Fenn.  ii.  374 ;  38  Leg. 
Int.  282. 
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72.  0/  Machinery  —  Material  and  Patents.  A  delivery  of  flnkhed 
machines  and  all  material  to  a  manufacturing  companj,  and  a  transfer  of 
patent  riglits  and  good-will,  thougli  the  former  manufaciurt-r  become  the 
president  of  the  company,  is  a  sale.  Marsh  v.  Dodge,  N.  Y.  ii.  4U7  ;  66 
N.  Y.  583. 

73.  Order  on  Tliird  Person.  Upon  a  contract  of  suit-  and  receipt  of 
an  order  of  delivery  upon  a  third  person,  in  pursuuiice  of  wliicli  tlie  prop- 
erty is  received,  tlie  tiile  passes.     Somers  v.  McLaugJdin.  Wis.  xv.  7(K>. 

74.  Part  of  Bulk  —  Segregation.  Where  only  part  of  ilie  bullc  is  sold 
segregation  is  necessary  to  pass  title.  Reeden  v.  Mac/im,  Md.  xii.  727: 
57  Md.  56.  Wilkinson  v.  Holiday,  Mich.  ii.  87  ;  33  Mich.  386.  Fergv- 
son  V.  Bank,  Ky.  vii.  561 ;  14  Bush,  555.  Ba/ik  v.  Fiy,  Ala.  xiv.  Ill  : 
&  a  xvii.  295.  See  Hires  v.  Hurf,  N.  J.  iii.  125;  39  N.  J.  L.  4;  S. 
C.  viii.  435;  11  Yroom,  581.  Galloway  v.  Weeks,  Wis.  xiii.  734;  54 
Wis.  604. 

75.  Ibid.  —  Segregation  by  Buyer.  Where  segregation  is  to  be  done 
by  the  buyer,  title  passes  witliout  further  deliver}'.  Wells  v.  Liitlejield, 
Tex.  ivi.  249.    Lamprey  v.  Sargent,  N.  H.  ix.  182 ;  58  N.  H.  241. 

76.  Place  of  Delivery.  Wlien  no  place  of  delivery  is  designated  by 
the  contract  of  sale,  the  articles  are  to  be  delivered  where  they  are  at  the 
time  of  sale.     Janney  v.  Sleeper,  Minn.  xvi.  463. 

77.  Removal  of  Uumhrous  Property.  In  sales  of  cumbrous  personal 
property,  like  charcoal  in  pits,  it  is  not  necessary  to  remove  the  property 
in  order  to  avoid  the  statute  of  frauds.      Toquini  v.  Ki,le,  Nev.  iv.  20. 

78.  Stiipptng  Receipts  —  Credit.  The  delivery  of  the  shipping  re- 
ceipts upon  the  promise  to  pay  the  next  day  is  a  sale  on  credit.  Parker 
v.  Baxter,  N.  Y.  xiii.  212 ;  86  N.  Y.  586. 

79.  Stock  Certificate  —  Owner  or  Owner's  Agent.  The  holder  of  a 
stock  certificate  with  irrevocable  power  of  transl'er,  whether  claiming  to 
be  the  owner  or  his  agent,  can  convey  a  good  title.  Bank  v.  Living- 
stone, N.  Y.  vi.  178. 

80.  Tender —  Waiver.  Plaintiff  sold  to  defendant  3,000  bnshels  of 
wheat,  to  l)e  delivered  at  a  place  twelve  miles  die^tant.  and  to  be  trans- 
ported by  teams ;  a  refusal  to  receive,  after  a  part  of  the  grain  was  deliv- 
ered, was  a  waiver  of  any  subsequent  tender  by  the  plaintiff.  Roberts  v. 
Maxeppa  Mill  Co.  Minn.  xvi.  51. 

81.  7V»i«.  The  sole  object  of  a  contract  for  delivery  of  goods  within 
a  certiun  time  is  that  the  buyer  may  know  when  the  goods  are  likely  to 
arrive.     Shand  v.  Bowes,  Ct.  of  Appeal,  iii.  487;  25  Week.  Rep.  291. 

82.  TYme  Changed  by  Vendee  —  Recovery.  Delivery  at  the  stipulated 
time  having  been  postponed  at  the  request  of  the  vendee,  a  delivery  within 
a  reasonable  lime  thereafter  will  entitle  the  vendor  to  recover  their  price. 
Plevins  v.  Downing,  C.  P.  Div.  ii.  102;  I  C.  P.  Div.220. 

83.  Title.  Until  goo<l8  are  actually  or  cotistructively  delivered,  or  set 
apart  to  the  purchaser,  there  is  no  complete  sale  or  transfer  of  title. 
Garbrucht  v.  Commonwealth,  Penn.xi.  278;  96  Penn.  St.  449. 

84.  Jbid.  —  Immediate  Sale.  Where  there  is  an  immediate  sale  of  a 
specific  chattel,  and  nothing  remains  to  l^  done  by  the  vendor  as  between 
lum  and  the  vendee,  the  property  vests  in  the  vendee.  Reeder  v.  Macken, 
Md.  xii.  727  ;  .57  Md.  56. 

85.  Jbid.  —  Payment.  Where  cotton  in  a  warehouse  is  destroyed  by 
fire,  after  a  contract  of  sale  had  been  made,  the  cotton  to  be  delivered  on 
payment  of  the  price,  the  loss  must  fall  on  the  vendor.  Sparrow  v.  Pate, 
Ga.  xiL  20. 

86.  Jbid. —  Transfer  of  Title.  Delivery  is  not  conclusive  proof  of 
the  transfer  of  title.  Wilkinson  v.  Holiday,  Mich.  ii.  87 ;  33  Mich. 
886. 

87.  Warehouse  Receipt  —  Title  —  Delivery  of  Goods.     Where   the 
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vendor  delivers  warehoase  receipts  to  the  purchaser  and  takes  a  check 
for  the  purchase  price,  delivery  may  be  inferred  without  any  positive 
agreeraeut.     Bawls  v.  Saulsburt/,  Ga.  xi.  836. 

88.  Non- Acceptance — Action.      An   action  for  not  accepting  goods    V.  Acceptance, 
bought  is  not  an  uutiou  for  the  contract  price  of  them,  but  an  action  for 

the  breach  of  the  contract  to  accept.  S.  R.  Co.  v.  Heck,  Ind.  i.  74 ;  50 
lud.  303. 

89.  Rffusal  of  Agent  to  Accept —  Fraud.  Wliere  an  agent  appointed 
by  the  vendee  of  goods  to  inspect  them  before  acceptance  makes  his  de- 
cision in  bad  faith  the  vendee  is  liable  for  refusal  to  accept.  J.ynn  v.  R. 
R.  Co.  Md.  xvi.  683. 

90.  Dednctioru — Notice  at  to  Limit.  Where  the  bill  sent  with  each 
package  of  goods  forwarded  contains  a  notice  that  no  claims  for  deduc- 
tions will  be  considered  unless  made  within  twenty-four  hours  after  the 
receipt  of  the  goods,  the  notice  imposes  upon  defendant  a  reasonable  ob- 
servation of  its  requirements.    Rice  v.  Tilden,  N.  Y.  x.  61 0 ;  22  Hun,  586. 

91.  Cash  Sale —  Vendor  in  Possession — Tender.  Where  a  sale  is 
made  for  cash,  the  vendor  remaining  in  possession,  he  cannot,  after  wait- 
ing a  reasonable  time,  he  compelled  to  deliver  on  tender  of  the  purchase 
money.     MeComh  v.  Hie  Credit  Mohilier,  U.  S.  C.  C.  v.  890. 

92.  Failure  of  Vendee  to  Remove  —  Defence.  That  the  vendee  has 
no  convenient  place  whither  to  remove  the  property  is  no  excuse  for  a 
delay  in  removal.     Sei/moitrv.  CKeefe,  Conn.  iv.  160;  44  Conn.  128. 

93.  Inspection  —  On  Shipment  —  Destination.  On  a  contract  to  de- 
liver certain  cedar  posts  and  telegraph  poles  on  vessels  of  vendee,  the  in- 
spection  must  be  made  at  the  place  of  the  shipping,  not  at  the  place  of 
destination.     Brownlee  v.  Bolton,  Mich.  xi.  125. 

94.  Lien.  When  a  vendor  refuses  to  permit  the  vendee  to  take  pos- 
session of  the  goods  and  asserts  his  lien  for  the  price,  there  is  no  accept- 
ance and  receipt  of  the  goods.  Safford  v.  McDonough,  Mass.  L  599 ; 
120  Mass.  290. 

93.  Logs  —  Sealing  hy  Particular  Person  —  VhreasonaMe  Delay. 
Where  the  purchasers  of  a  designated  quantity  of  logs  in  the  river  are 
to  select  them  and  liave  them  scaled  by  a  particular  person,  they  are 
bound  to  have  it  dune  within  a  reasonable  time.  Gaslin  v.  Pinrtey,  Minn. 
V.  176;  24  Minn.  722. 

96.  Of  Manufactured  Article  —  Defect.  Where  a  safe  has  been  or- 
dered and  received,  and  its  ornamentulion  is  not  in  conformity  to  the 
order,  but  no  offer  is  made  to  return  it,  nor  complaint  made,  the  purchaser 
cannot,  merely  because  it  was  not  painted  as  ordered,  refuse  to  pay  for  iu 
Mackey  v.  Swartz,  Iowa,  xvi.  75. 

97.  Order  far  Goods  sent  to  A.  — Goods  Forwarded  by  B.  —  Implied 
Contract.  Where  goods  are  ordered  from  A.,  who,  being  unalile  to  fur- 
nish them,  desires  B.  to  do  so,  acceptance  of  the  good.«  from  B.  r&hea  a 
c<y)tract  by  implication  of  law  to  pay  for  them  according  to  the  terms 
apon  which  they  were  delivered.  Neidig  v.  Cole,  Neb.  xiv.  755;  13 
Neb.  89. 

98.  Over- Delivery — Aecptance  of  Part — Inferior  Article  Used  hy  JUis- 
take.  Delivery  of  articles  of  a-speciiied  quality,  in  excess  of  the  number 
ordei-ed,  confers  upon  the  vendee  the  right  to  take  his  proportionate 
share  of  the  whole,  but  does  not  give  the  vendor  the  right  to  recover  io 
an  action  ex  contractu  the  value  of  inferior  articles  which  the  person  or- 
dering uses  by  misUtke.      Oiandlery.  Crooks,  Minn.  vL  118. 

99.  Part  Performcmce  —  Waiver.  Though  an  entire  contract  of  sale 
is  performed  in  part  only,  the  receipt  thereof  without  objection,  or  a  de- 
mand for  a  full  performance,  will  bind  the  purchaser  to  that  extent 
Whitney  v.  I^vnard,  N.  Y.  ix.  621.  See  Flanders  v.  Putney,  N.  H.  z. 
840 ;  70  N.  H.  276. 
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100.  Sock  Options  —  Death  of  Promisor — Demand.  Where  the 
promisor  in  an  executory  stock  option  contract  dies,  demand  for  the  stock 
must  be  made  of  his  personal  representatives.  Prince  v.  £obinson'i 
Adm'rs,  U.  S.  C.  C.  xv.  163. 

101.  lender  of  Goods.  No  tender  of  goods  is  necessary  to  support  an 
action  for  their  price,  when  by  the  contract  of  sale  the  goods  were  to  be 
delivered  on  the  order  of  the  purchaser,  and  no  such  order  has  been 
made.     Hunter  v.  WetseU,  N.  Y.  xi.  742  ;  84  N.  Y.  542. 

102.  Vendee's  CotUrol.  Where  the  vendor  baa  carried  goods  and  left 
them  at  the  place  agreed  apon  between  himself  and  the  vendee,  and  is  to 
do  nothing  more  tii  reference  to  them,  and  the  vendee  goes  to  the  goods 
at  such  place,  and  exercises  some  acts  of  control  over  them,  he  has  ac- 
cepted them.  Iron  Co.  \.  Russell,  Mass.  :xi.  672;  1.^0  Mass.  543. 

VI.  Fraodalent        103.  Bailee — Consent  of  Owner  —  Authority  of  Agent.     A  bona  fide 
^^-  purchaser  from  a  person  in  possession,  without  title  or  authority  from  the 

owner  to  sell,  cannot  acquire  title  against  tbe  owner.    Avery  v.  Ferguson, 

N.  Y.  ii.  758. 

104.  Change  of  Possession.  A  sale  by  an  insolvent  debtor,  unless 
there  is  a  change  of  possession  in  the  transaction,  is  fraudulent  as  to  cred- 
itors.  Cutting  v.  Jackson,  N.  H.  i.  422 ;  66  N.  H.  253.  Mosher  v. 
Smith,  Maine,  iv.  696  ;  67  Maine,  172.  Wake  v.  Griffin,  Neb.  viii.  722. 
Edwards  v.  Bank,  Cal.  xi.  100.  Harlow  v.  Hall,  Mass.  ziii.  501  ;  132 
Mass.  232. 

1 05.  Ibid.  —  Farm  Laborer  —  Where  a  farm  laborer  buys  a  horse 
from  his  employer,  keeps  it  on  the  farm  and  pays  for  its  keep,  there  is 
no  such  change  of  possession  as  will  make  the  sale  good  against  creditors 
of  bis  employer.     IIuU  v.  Sigsworth.  Conn.  xiii.  583 ;  48  Conn.  250. 

106.  Rid.  —  Lease  —  Deliverg.  The  execution  of  a  lease  of  a  portion 
of  a  building  occupied'by  the  lessor,  and  the  removal  of  goods  from  tbe 
portion  retained  by  him  to  the  part  leased,  is  a  sufficiently  notorious 
change  of  possession  and  delivery  to  affect  creditors.  Sharp  t.  Ware- 
house Co.  U.  S.  C.  C.  ix.  572. 

107.  Ibid.  —  Stock  in  Trade  —  Vendor's  Sign  Semaining.  Where  the 
owner  has  sold  out  his  stock  of  goods  and  his  vendee  has  gone  into  pos- 
session, that  tbe  vendor's  sign  remains  and  the  vendor  himeelf  is  retamed 
as  a  clerk  is  not  such  evidence  as  will  justify  bis  creditors  in  levying  on 
the  goods.     McPherson  v.  Kinnear,  Penn.  xiv.  445. 

1 08.  Ibid.  —  Subsequent  Creditor.  A  sale  of  personal  property  is  not 
conclusively  fraudulent,  because  the  seller  remains  in  possession,  as  to  a 
creditor  whose  debt  is  contracted  after  the  sale  and  with  actual  notice  of 
it.      Vanmeter  v.  Estill,  Ky.  ix.  716;  78  Ky.  456. 

109.  Co&»  not  yet  Foaled.  Where  by  a  contract  between  A.  and  B.  all 
the  colts  foaled  by  a  certain  mare  sold  by  A.  to  B.  and  kept  in  B.'s 
stables  under  A.'s  care,  were  to  belong  to  A.,  there  was  a  valid  sale,  and, 
as  to  creditors,  the  question  of  retention  of  possession  did  not  apply,  as 
the  colts  were  not  in  existence  when  sold.  HuU  v.  Hull,  Conn.  xiii.  363; 
48  Conn.  250. 

110.  Conditioned  Sale —  Creditor's  Possession.  A  conditional  sale  of 
personalty,  by  which  possession  is  given  to  the  vendee,  with  the  provi- 
sion that  the  property  shall  remain  in  the  vendor  until  the  goods  are 
paid  for,  is  fraudulent  as  to  the  vendee's  creditors,  and  the  goods  may  be 
taken  in  execiition  by  them.     Cummings  v.  Thomas,  Penn.  xiii.  605. 

111.  Fraud.  To  avoid  a  sale  as  in  fraud  of  creditors  both  parties 
must  have  been  concerned  in  the  fraud.  Mehlhop  v.  Pettibone,  Wis.  xiii. 
608.     Coal  Co.  V.  Davenport,  Ohio,  xii.  664;  37  Ohio  Su  194. 

1 1 2.  Ibid.  —  Consideration,  The  law  will  not  protect  a  purchaser 
in  a  sale  for  the  purpose  of  overreaching  creditors,  even  if  he  pay  a  val- 
uable consideration.     Wake  t.  Griffin,  Neb.  viiL  722. 
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113.  Ibid. —  Indeitedneu  of  Seller.  Evidence  of  the  seller  being 
largely  indebted  at  the  time  of  making  a  sale  of  goods  is  material  to 
prove  such  sale  to  have  been  fraudulent  as  to  creditors.     Jbid. 

114.  Rid. —  Innorent  Purchaser.  Where  property  acquired  by  fraud 
has  been  delivered  to  an  innocent  purchaser  from  the  vendee  for  value, 
the  vendor  cannot,  as  against  such  purchaser,  reclaim  the  same.  KeUy  v. 
JJeminff,  U.  S.  C.  C.  xi.  453.  Lehman  v.  Kelly,  Ala.  xii.  424 ;  68  Ala. 
192.  Staim  v.  J&%,  N.  Y.  xiv.  26.  See  Sumner  v.  Woods,  Ala.  i. 
517.     Lane  v.  Starkey,  Neb.  xvii.  595. 

115.  Jbid.  —  Fraudulent  Sale  to  Prevent  Sacrijiee.  If  the  debtor's  in- 
tent in  making  a  sale  is  to  delay  creditors  until  the  maturity  of  the  pur- 
chaser's notes,  the  sale  is  fraudulent  as  to  creditors,  although  made  to 
prevent  a  sacrifice  of  the  property  under  execution.  Lehman  v.  Kelly, 
Ala.xiL424;  68  Ala.  192. 

116.  Sale  to  Wife  —  Pretended  Loan.  Where  the  claim  of  a  wife 
against  her  husband  is  not  a  legal  one,  she  cannot,  through  a  sale  nomi- 
nally in  payment  of  that  claim,  appropriate  his  property  to  the  exclusion 
of  creditors.     Wake  v.  Griffin,  Neb.  viii.  722. 

117.  Ibid.  —  Past  Indebtedness,  The  validity  of  sale  of  property  by 
a  husband  to  his  wife,  in  consideration  of  past  indebtedness,  depends  upon 

food  faith,  which  question  is  for  the  jury.     Weaver  v.  EeiUy,  N.  Y.  x. 
42 ;  21  Hun,  439. 

118.  Vendor  in  Possession  —  Second  Purchaser.  Where  personal 
property  is  in  the  possession  of  the  vendor  with  the  purchaser's  consent, 
he  can  give  a  second  purchaser  title.  Baldwin  v.  Bank,  Ky.  xiv.  15. 
Crawford  v.  ForristaU,  N.  H.  vii.  149 ;  57  N.  H.  102. 

119.  Agent —  Exceeding  Instructions — Purchaser.     The  purchase  of  vn.  Read*- 
a  horse  from  an  agent,  in  the  ordinary  course  of  business,  cannot  be  set  ''<>°- 
aside 'by  the  principal  because  the  agent  exceeded  certain  instmctions 
unknown  to  the  purchaser.     Walker  v.  Clay,  C.  P.  Div.  ix.  882. 

120.  Bankruptcy.  Rescission  of  a  sale  is  wholly  inconsistent  with 
proof  in  bankruptcy  of  a  promissory  note  for  the  goods.  Seavey  v.  Pot' 
ter,  Mass.  iii.  26;  121  Mass.  297. 

121.  Ibid  —  Dividend.  A  vendor  who  has  rescinded  the  sale  for  fraud, 
and  brought  suit  against  a  third  party  who  fraudulently  received  the 
goods  from  his  vendee,  is  not  entitled  to  any  dividend  in  the  distribution 
of  his  vendee's  estate  in  bankruptcy.  MoUer  v.  Tutka,  N.  Y.  ix.  627 ; 
81  N.  Y.  166. 

122.  Breach  by  Vendee — Action  to  Secover  Money  Paid.  Where,  upon 
a  contract  of  sale,  the  plaintiff  (vendee)  fails  to  show  by  a  preponderance 
of  evidence  that  the  defendant  (vendor)  failed  to  comply  with  the  con- 
tract, he  will  not  be  eutitled  to  recover.  Stevens  v.  Broum,  Iowa,  xv. 
301. 

123.  Breach  of  Warranty  —  Return.  When  the  buyer  of  a  machine 
for  a  particular  purpose  wishes  to  rescind  the  contract  for  the  reason  that 
the  machine  is  not  fit  for  the  purpose,  he  should  offer  to  return  it  within 
a  reasonable  time.    Page  v.  AfcMillan,  Wis.  iii.  695. 

124.  Deceit —  Commending  Wares.  The  commending  of  goods,  so  far 
as  no  statement  is  made  on  which  the  purchaser  has  a  right  to  rely,  it  not 
fraudulent  misrepresentation.  Greer  v.  Toung,  Tex.  xii.  668.  MoRiday 
v.  Briggs,  Neb.  xvii.  596. 

125.  Jbid  —  Judgment.  A  judgment  obtained  by  a  vendor  of  goods 
for  the  purchase  price  thereof,  he  being  ignorant  of  any  fraud  on  the 
part  of  the  vendee,  does  not  preclude  him  (the  vendor)  from  rescinding 

the  contract  upon  a  subsequent  discovery  of  the  fraud.    Krausr.  Thomp-  * 

son,  Minn.  xv.  180;  30  Minn.  64. 

126.  Bnd.  —  Laches  —  Affirmation,  A  seller  of  goods,  who  has  the 
right  to  rescind  on  the  ground  of  fraud,  must,  as  against  third  persons,  do 
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BO  within  a  reasonable  time  after  its  discovery.     BullcUy  v.  Morgmu 
Conn.  ix.  208. 

127.  Ibid.  —  Mortgage.  Where  A.  sold  a  horse  to  B.  and  afierirards 
rescinded  the  sale  for  fraud,  he  can  recover  against  B.'s  mortgagee 
whose  consideration  was  a  past  indebtedness.  Sweeney  v.  Bixler,  Altt, 
xiv.  427. 

128.  Ibid. —  Title  in  and  from  Purchaser.  Where  a  merchant  was 
induce<l  to  part  with  his  goods  upon  the  false  pretence  by  the  purchaser 
that  he  was  a  certain  well-icnown  dealer,  neither  the  purchaser  nor  any 
one  under  him  talces  any  title  to  the  goods  as  against  the  seller.  Gundy 
V.  Lindsay,  II.  of  L.  v.  543 ;  26  Week.  Rep.  ^o.  20. 

129.  Ibid. —  Ratification.  Where  an  action  is  brought  by  a  vendor 
against  a  third  pariy  to  recover  goods  on  the  ground  of  fraud,  such 
vendor  may  show  why  he  sued  his  vendee  for  the  price,  in  order  to  obvi> 
ate  its  legal  effect  in  ratifying  the  sale  by  him.  Morford  v.  Peek,  Conn. 
iz.  605  ;  46  Conu.  580. 

130.  Destruction  of  Property.  Where  personal  property  is  totally 
destroyed  during  the  existence  of  an  executory  contract,  it  is  equivalent 
to  an  unqualified  rescission.     Kelly  v.  Riss,  Wis.  xiii.  385. 

181.  Insolcent  Purchaser.  A  purchase  of  goods  by  an  insolvent,  who 
did  not  intend  to  pay  for  them,  is  a  fraud,  and  the  vendor  may  reclaim 
the  property  in  the  hands  of  tlie  assignee  of  the  bankrupt  purchaser. 
Donalson  v.  Farvell,  S.  C.  U.  S.  iii.  401 ;  93  U.  S.  631. 

132.  Limitation  of  Action.  In  an  action  to  rescind  a  sale,  based  ex- 
clusively on  the  failure  of  the  vendeo  to  pay  the  last  of  two  instalments, 
the  action  is  only  barred  by  ten  years  from  date  of  default  in  payment  of 
the  last  instalment.  Edwards  v.  White,  La.  xv.  303. 
Till.  Stoppsge  133.  Agent's  Lien,  An  agent  has  no  right  to  stop  goods  in  transit  be- 
in  Transitu.  cause  his  principal  owes  him  on  account  of  motiey  advanced  in  their 
purchase.     Gwin  v.  R.  R.  Co.  U.  S.  C.  C.  xiii.  473  ;  86  U.  S.  489. 

1 34.  Delivery  —  To  Agent.  The  purchaser  of  goods  ordered  them 
shipped  to  B.  by  rail,  and  at  the  same  time  ordered  his  agent  at  B.  to 
ship  them  to  C,  hut  a  delay  having  occurred  they  were  warehoused  at  B. 
at  the  risk  of  the  purchaser's  agent.  This  was  such  a  delivery  as  would 
defeat  the  right  of  stoppage  in  transitu.  Rendall  v.  Marshall,  Ct.  of  Ap- 
peal, xiv.  511. 

135.  Ibid.  —  Arrival  of  Goods.  The  vendor's  right  of  stoppage  in 
transitu  is  terminated  only  by  the  goods  passing  into  the  actual  or  con- 
structive possession  of  tlie  vendee.      Greve  v.  Dunham,  Iowa,  xv.  232. 

136.  jUd. —  To  Carrier.  A  delivery  to  a  common  carrier,  though  not 
designated  by  the  purchaser,  is  a  good  ami  perfect  delivery  to  the  latter, 
and  any  lien  of  the  vendor  is  lost  thereby.  Gwin  v.  R.  R.  Co.  N.  C. 
xiii.  473 ;  85  N.  C.  489.     Bullock  v.  Steherge,  U.  S.  C.  C.  xiv.  39. 

137.  Ibid,  —  Storage  by  Carrier  as  Agent.  An  unpaid  vendor  may  re- 
claim the  goods  while  in  transitu,  but  if,  after  the  arrival  of  the  goods  at 
the  place  of  destination,  they  are  stored  by  the  carrier  as  the  agent  of  the 
consignee,  the  right  of  stoppage  is  terminated.  Clcgap  v.  Peel,  Iowa,  xi. 
462 ;  55  Iowa,  270. 

138.  Ibid.  —  Execution.  The  taking  of  property  from  the  carrier  by 
an  officer  by  vii-tue  of  an  execution,  and  not  as  agent  for  the  purchaser, 
does  not  constitute  a  delivery,  and  the  right  of  stoppage  in  transitu  is  not 
lost.     Sherman  v.  Rugee,  Wis.  xiv.  480. 

139.  Execution  —  Attachment.  The  seizure  of  personal  property  con- 
signed to  purchasers,  by  virtue  of  process  against  their  goods,  does  not 
destroy  the  vendor's  right  of  stoppage  in  transitu.     Ibid. 

140.  Fraud.  Property  in  transit  to  a  fraudulent  vendee  may  be  re- 
claimed.    Kelly  V.  Deming,  U.  S.  C.  C.  xi.  4.53. 

141.  Und,  —  Attaching   Creditors.    Wliile  the  right  of  stoppage  in 
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transitu  continnes,  the  vendor  maj  reclaim  the  property  for  fraud  as 
against  attaching  creditors  of  the  vendee.     Ibid. 

142.  Goods  Held  for  Carrier't  Charges.  While  goods  are  in  the  hands 
of  the  carrier,  to  be  eohl  to  pay  freight  charges,  they  may  be  stopped 
tR  transitu.  Jt.  S.  Co.  v.  Meadow,  Ua.  xi.  189.  See  WeUs  v.  Express 
Co.  Wis.  xiv.  288 ;  55  Wis.  23. 

143.  Insolvency.  The  insolvency  of  a  purchaser  justifies  the  stoppage 
of  the  goods  in  transit     Berker  v.  Hallgarten,  N.  Y.  ix.  759. 

144.  Defined.     A  clear  and  positive  affirmation  or  representation  of  IX.  Warranty, 
the  quality  of  a  thing  sold,  when  made  by  a  seller  as  a  part  of  a  contract 

of  sale,  and  relied  upon  by  the  purchaser,  is  a  warranty.  Warder  v. 
Bowen,  Minn.  xvii.  754.  Crenshaw  v.  Slye,  Md.  viii.  654;  52  Md.  140. 
Neave  v.  Amty,  Wis.  xv.  160 ;  56  Wis.  154. 

145.  Agent  —  Power  to  Warrant  —  Harvesters.  An  agent  to  sell  har- 
vesters will  be  presumed  to  have  authority  to  sell  with  warranty.  Mc- 
Cormick  v.  Kelly,  Minn.  xii.  4!I9. 

146.  Caveat  Emptor  —  False  Representations  —  Knowledge.  Caveat 
em;i>^orwill  apply  when  the  purchaser  has  the  means  of  knowing  the  truth 
or  falsity  of  the  vendor's  representations.  Mamlock  v.  Fairbanks,  Wis. 
viii.  671. 

147.  Ib\d. —  Inspection.  Caveat  emptor  applies  to  a  sale  of  property 
open  to  the  inspection  of  both  parties  equally.  Bocchi  v.  Schwabacher, 
La.  xiii.  499  ;  33  La.  An.  1364. 

148.  Ibid.  —  Purchase  of  Drugs.  Caveat  emptor  will  not  apply  to  a 
purchase  of  drugs  on  inspection,  where  an  examination  would  not  avail 
the  purchaser  anything.     Jones  v.  George,  Tex.  xiii.  638;  56  Tex.  149. 

149.  Ibid. —  Sale  of  Meat  —  Defect  not  Discoverable.  A  salesman 
who  sells  in  a  public  market  meat,  which  has  no  defect  discoverable  by 
an  ordinary  inspection,  hut  which  Is  afterwards  found  to  be  unfit  for  hu- 
man food,  to  a  purchaser  who  selects  it  himself,  does  not  impliedly  war- 
rant that  the  meat  is  good,  and  b  not  liable  to  refund  the  price  to  the 
purchaser.  Smith  v.  Baker,  C.  P.  Div.  viL  736 ;  40  L.  T.  R.  N.  S. 
261. 

150.  Defects  Known.  An  action  on  a  general  warranty  of  an  article 
sold  will  not  lie  for  defects  known  to  the  vendee  at  the  time  of  sale.  Mc- 
Cormick  v.  Kelly,  Minn.  xii.  499. 

151.  Defective  Goods — Laches.  Where  the  defendant  has  kept  the 
goods  sold  him  for  a  month,  he  is  estopped  from  setting  up  their  defective 
quality  as  a  defence  to  an  action  for  their  price.  Provemano  v.  Thayer 
Manuf.  Co.  N.  Y.  Cora.  PI.  ix.  417.     Logan  v.  Kilgore,  N.  Y.  ix.  554. 

152.  Defective  Jugs  —  Contents.  Where  jugs  were  sold  with  war- 
ranty and  used  in  canning  tomatoes,  the  measure  of  damages  for  the 
breach,  is  the  cost  of  the  jugs  with  the  value  of  the  contents  spoiled. 
Rae  v.  Batchelder.  Wis.  iii.  509  ;  41  Wis.  860. 

158.  Delivery  by  Instalments  —  Exceptions  in  Contract.  Where  there 
is  a  contract  for  the  sale  of  ore  to  be  delivered  in  monthly  instalments, 
provided  transportation  do  not  exceed  a  specified  rate,  so  long  as  freight 
ranges  above  the  limit  the  sellers  are  entitled  to  withhold  delivery,  but 
the  contract  remains  in  force.  De  Oleaga  v.  Iron  Co.  Q.  B.  Div.  viii. 
882. 

154.  Estimated  Number  of  Cattle  —  Delivery  of  Less.  The  seller  of 
an  estimated  numl>er  of  cattle  is  not  liable  for  a  breach  of  contract  if  the 
number  delivereil  is  less  than  that  estimated,  provided  he  acted  in  good 
faith  in  making  the  estimate.     Day  v.  Cross,  Tex.  xvi.  410. 

155.  Eviction.  Unless  there  is  an  eviction  or  an  involuntary  loss  of 
possession,  a  vendee  cannot  set  up  a  breach  of  warranty  in  action  for  the 
purchase  money.  Krumbhaar  v.  Birch,  Peuu.  iv.  102 ;  83  Penn.  St. 
426. 
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156.  Fertilizers  —  Label  on  Bags  —  Statute.  The  words,  "  ammo- 
niated  bone  superphosphate  of  lime,"  labelled  on  a  fertilizer  bag,  su& 
oiently  describe  its  component  parts,  as  required  by  tlie  Virginia  statute. 
Fertilizing  Co.  v.  Kishpaugh,  Va.  ix.  423 ;  33  Gratt.  578. 

157.  Good  Will —  Vendor  Reentering  Bitsiness.  In  the  sale  of  a  good- 
will courts  cannot  imply  the  additional  contract  not  to  do  business  on 
part  of  the  vendor.     Bergamini  v.  Bastion,  La.  zvi.  4G0. 

158.  Ibid. — Agreement  not  to  Engage  in  Same  Business  —  Conditions. 
Where  a  person  sells  his  interest  in  a  firm,  taking  notes  in  payment  pay- 
able at  different  times,  and  agrees  not  to  engage  in  the  same  business  for 
a  certain  time  provided  the  notes  are  paid,  his  vendee,  who  b  not  in 
default,  can  sue  for  a  breach  of  the  agreement  without  waiting  until  all 
the  notes  are  matured.     Hunt  v.  Tibbetts,  Maine,  z.  561 ;  70  Maine,  221. 

159.  Of  Horse  —  Apparent  Disease.  Where  the  vendor  of  a  horse 
told  tlie  purchaser  that  nothing  ailed  it  but  a  cold  which  caused  it  to  dis- 
charge at  the  nose,  it  was  held  not  to  be  a  warranty.  Zimmerman  v. 
Morrow,  Minn.  xii.  731 ;  28  Minn.  867. 

160.  Ibid. — False  Warranty.  Where  a  person  has  been  induced  to 
exchange  one  horse  for  another  by  means  of  a  false  warranty,  he  can  sue 
either  in  deceit  or  assumpsit  Carter  v.  Glass,  Mich.  z.  466 ;  44  MicL 
154. 

161.  Ibid.  —  Shying —  Mindness.  Where  a  horse  partially  blind  was 
sold  with  a  warranty  that  he  "  was  all  right,  ezcept  that  he  would  some- 
times shy,"  that  his  partial  blindness  was  likely  to  make  him  shy,  did 
not  make  the  ezception  include  partial  blindness.  Kingsley  v.  Johnson, 
Conn.  zvi.  11. 

162.  Implied  Warranty — Contagious  Diseases  Act.  Merely  ezposing 
for  sale  in  a  market  animals  which  are  to  the  knowledge  of  the  vendor 
suffering  from  a  contagious  disease  docs  not,  in  the  absence  of  an  express 
warranty,  and  of  any  fraud  or  concealment  on  the  part  of  the  vendor, 
create  an  implied  warranty  under  the  Contagious  Diseases  Act  which  wiU 
make  him  liable  to  the  purchaser  for  damages  sustained  by  him  in  conse- 
quence of  the  condition  of  the  animals.  Ward  v.  Hobbs,  H.  of  L.  viL  576 ; 
40  L.  T.  R.  N.  S.  73. 

163.  Ibid.  —  Specific  Article.  Where  the  vendee  selects  a  specific 
article,  the  law  will  not  imply  a  warranty  that  it  will  answer  the  purpose 
for  which  it  is  bought.      Walker  v.  Rve,  Md.  zii.  432. 

1 64.  Ibid.  —  Particttlar  Use  —  Latent  Defects.  The  vendor  of  an 
article  (unless  a  manufacturer)  sold  for  a  particular  purpose  does  not 
warrant  against  latent  defects,  without  an  afiBrmation  that  it  has  certain 
inherent  qualities  inconsistent  with  the  alleged  defects.  Bragg  v.  JUorriU, 
Vt.  iv.  427  ;  49  Vt.  45. 

165.  Ibid.  —  Sale  of  Accounts.  There  is  an  implied  warranty  in  the 
sale  of  accounts  that  they  are  genuine  and  real,  and  that  they  are  what 
they  appear  to  be,  accounts  due  and  owing.  Gilchrist  v.  Hilliard,  Vt. 
zi.  790, 

166.  Ibid.  —  Title  —  Paying  True  Owner.  As  between  a  vendor  and 
vendee  of  personal  property,  there  is  an  implied  warranty  of  title. 
Matheny  v.  Mason,  Mo.  zii.  627 ;  73  Mo.  677.  O'Brien  v.  Jones,  N.  Y. 
11.276;  15  J.&Sp.  67. 

167.  Limited  Right  of  Questioning,  Where  the  terms  of  a  public  auc- 
tion were  that  any  horse  not  answering  the  warranty  should  be  returned 
by  five  o'clock  on  the  following  day,  to  be  tried  by  a  committee  whose 
decision  should  be  final,  in  the  absence  of  fraud,  no  action  can  be  main- 
tained for  a  breach  when  the  horse  has  not  been  returned  on  the  day  after 
sale.  Hinchcliffe  v.  Barwich,  Ct.  of  Appeal,  x.  63 ;  42  L.  T.  R.  N.  S. 
492. 

168.  Machine  to  he  Satisfactory.    A.  contract  to  pay  for  a  machine  if  it 
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be  "  satisfactory  or  does  what  is  claimed  for  it "  is  binding,  if  the  machine 
meet  the  wari'anty,  whether  the  purchaser  be  satisfied  or  not.  Clark  r. 
Bice,  Mich.  xii.  143;  46  Mich.  808. 

169.  Like  Machine.     £videDce  as  to  the  manner  in  which  a  like    . 
machine  worked  in  another  place  than  that  specified  in  the  warranty  is  . 
admissible.     Baher  v.  Richart,  lud.  ii.  651. 

170.  Manufactured  Article  —  Expreuion  of  Opinion.  Where  one, 
not  the  manufacturer,  sells  manufactured  articles,  there  is  no  implied 
warranty  that  the  articles  sold  are  reasonably  well  adapted  to  the  pur- 
poses for  which  they  are  purchased.  A  mere  expression  of  opinion  that 
guano  sold  by  such  person  is  a  good  fertilizer  does  not  amount  to  a  war- 
ranty.   Farrow  v.  Andrews,  Ala.  xiv.  427. 

171.  Liaiilily  of  Manufacturer  for  Other  Goods  than  hii  Own  —  War- 
ranty. A  manufacturer  who  sells  an  engine  not  made  by  himself  with 
warranty  is  liable  to  the  same  extent  as  if  he  had  made  it  himself. 
Manf'g  Co.  v.  Vrooman,  Mich.  ilL  518;  37  Mich.  183. 

172.  Outstanding  Notes  for  Price.  In  actions  in  damages  for  breach 
of  warranty  on  sale  of  chattels,  a  reoovery  may  be  had,  notwithstanding 
that  notes  which  were  given  for  the  price  are  unpaid.  T^oreson  v.  Har- 
vester Works,  Minn.  xiv.  752  ;  29  Minn.  341. 

173.  Purchaser  of  Outstanding  Title  —  Defect  —  Acquiescence.  A 
Tendee  who  has  purchased  an  outstanding  title  cannot,  after  two  years' 
acquiescence,  set  up  defect  of  title  in  an  action  for  the  purchase  money. 
KrunMaar  v.  Birch,  Penn.  iv.  102;  83  Penn.  St.  426. 

174.  Quality  —  Further  Orders.  A  representation  that  goods  offered 
for  sale  as  "  good  bagging  aud  gunnies  "  are  far  superior  to  any  Chicago 
and  Milwaukee  packings,  and  worth  two  and  one  half  cents  per  pound, 
is  a  warranty  of  quality,  and  applies  to  all  goods  furnished  ui>on  an  order 
given  in  response  to  an  ofEer  to  sell.      WiiMer  v.  Patten,  Wis.  zvi.  29. 

175.  Ratifcaiion — Receipt  of  Price.  The  mere  receipt  by  the  prin- 
cipal of  the  price  of  a  safe  sold  by  an  agent  who,  without  authority,  war- 
ranted it  to  be  burglar-proof,  will  not  operate  as  a  ratification  of  the 
warranty.     Herring  v.  Skaggs.  Ala.  viii.  139 ;  62  Ala.  180. 

176.  Necessary  Repairs.  The  necessary  repairs  to  a  defective  machine 
sold  with  warranty  may  ))e  given  in  evidence  of  the  damages.  Harvester 
Co.  V.  dark,  Minn.  xvi.  722. 

177.  Returning  Goods.  In  suing  on  a  warranty,  the  purchaser  need 
not  return  the  goods  bought.  Marshuetz  v.  Mc  Gtierg,  N.  Y.  xi.  847 ; 
23  Hun,  408.     HuU  v.  Belknap,  Mich.  vi.  402  j  37  Mich.  179. 

178.  Jbid.  —  Election.  One  injured  by  breach  of  warranty  of  such  a 
nature  as  would  justify  a  return  cannot  be  compelled  to  elect  between 
a  return  and  damages,  but  may  be  entitled  to  both.     Manf'g  Co  v. 

Vrooman,  Mich.  iii.  518;  37  Mich.  183. 

179.  Rid.  —  Demand.  Where  a  machine  was  sold  with  warranty,  and 
paid  for  with  notes,  it  being  guarantied  that  on  breacli  of  the  warranty  a 
new  machine  should  be  given  or  the  notes  returned,  in  default  of  vendor's 
election  vendee  can  recover  his  notes  without  previous  demand.  Turn- 
hull  V.  Seymour,  Minn.  xvii.  276. 

180.  Sale  by  Sample.  Where  goods  are  sold  by  sample  the  law  im- 
plies a  warranty  that  the  articles  shall  not  be  inferior  in  quality  to  tlio 
sample,  and  that  if  they  are,  the  purchaser  may  accept  them  and  bring 
an  action  on  the  warranty.  Hughes  v.  Bray,  Cal.  xiii.  623;  60  CaL 
284. 

181.  Specific  Purpose  —  Latent  Defect.  Where  a  chattel  is  sold  to 
be  used  for  a  specific  purpose,  a  warranty  will  cover  a  latent  defect. 
Randall  v.  Newson,  Ct.  of  Appeal,  iv.  471 ;  25  Week.  Rep.  No.  17. 

182.  Title  —  Non-Nogotiabie  Certifcate  of  Corporation.  The  legal 
rules  that  apply  to  the  sale  of  a  non-negotiable  certificate  of  indebtedness, 
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issued  by  a  corporation,  are  the  same  that  obtain  when  a  chattel  is  sold, 
and  there  is,  consequently,  under  ordinary  circumstances,  a  warranty  of 
title  implied  on  such  sale.      Wood  v.  Sheldon,  N.  J.  xi.  468 ;  13  Vroom, 
.     421. 

183.  Ibid.  —  Vendor's  Interest  in  Chattel  —  False  RepresetUation.  A 
false  representation  as  to  the  extent  of  a  vendor's  interest  in  a  chattel  is 
a  defenoe  to  an  action  for  the  purchase  money.  Krumbhaar  t.  Birch, 
Penn.  iv.  102 ;  83  Penn.  St.  426. 

184.  Rid.  —  SaU  of  Vendor's  Interest.  Where  a  vendor  sells  all  his 
interest  in  a  chattel  he  does  not  thereby  represent  that  he  has  the  abso- 
lute title.    Ibid. 

SAVINGS  BANKS. 

1.  Bank  wilhowt  Capital — Dividends  to  Depositors  or  Corporators. 
A  corporation  created  to  receive  deposits  for  the  use  and  benefit  of  the 
depositors,  the  same  to  be  invested  and  the  income  or  interest  thereon  to 
be  divided  amongst  the  depositors  or  their  legal  representatives,  and  to 
which  the  corporators  contribute  nothing,  has  no  shareholders,  and  the 
profits  are  to  be  paid  to  the  depositors.  Buntington  v.  Ba/nk,  S.  C.  U.  S. 
V.  577  ;  96  U.  S.  888. 

2.  Capital —  Surety  Bond.  A  bond  to  secure  the  depositors  in  such 
a  corporation  is  not  in  any  sense  capital  owned  by  the  corporation  or  by 
the  corporators.     Ibid. 

3.  Deposit  by  A.  in  R's  Name  "»mJ.  to  A." —  B.  withotit  Knotoledffe  — 
Death  of  A,  Where  the  pass-book  was  in  the  name  of  B.  the  deposits 
being  made  by  A.  "  sub.  to  A."  and  B.  had  no  knowledge  of  the  trans- 
actions, and  A.  held  the  book  to  her  death,  B.  has  no  interest  in  the  ac- 
count.    Northrop  v.  Bale,  Maine,  xiv.  209  ;  73  Maine,  66. 

4.  Deposit  for  Another — Death  of  Depositor.  A  deposit  in  a  savings 
bank,  made  by  a  person  in  his  or  her  name  for  another,  is  a  complete  and 
valid  transfer  of  the  title  to  the  fund,  and  on  the  despoitor's  death,  the 
donee,  only,  can  collect  it     Boone  v.  Bank,  N.  Y.  x.  216 ;  21  Hun,  235. 

5.  Insolvency  —  Sealiny  of  Deposits  of.  The  tenth  and  eleventh  sec- 
tions of  an  act,  entitled  "  An  act  for  the  further  protection  of  savings 
banks  and  savings  bank  depositors,  authorizing  the  reduction  of  the  de- 
posit accounts  of  insolvent  savings  banks,  so  as  to  divide  the  losses  equi- 
tablv  amongst  the  depositors,"  are  a  constitutional  enactment.  Simpson 
T.  Amk,  N.  H.  ii.  262  ;  66  N.  H.  428. 

6.  Ibid.  — Distribution  of  Assets.  Equity  will  interfere,  if  there  appear 
to  be  occasion  for.  so  doing,  to  prevent  the  unequal  distribution  of  the 
assets  of  a  savings  bank,  e.  g.,  to  prohibit  the  payment  of  any  depositors 
in  full  so  long  as  it  is  uncertain  whether  there  will  be  assets  enough  to 
pay  the  others  in  full  also.  In  re  Savings  Institution,  N.  J.  v.  401 ;  1 
Stew,  552. 

7.  Joint  Account  —  Notice  to  Pay  Either —  Death  of  One  —  Payment 
against  Instructions.  Where  A.  and  B.  depoRited  in  their  joint  names, 
and  A.  said  to  the  bank's  officers  that  either  could  draw  the  money, 
and  on  B.'s  death  he  instructed  them  not  to  pay  to  C.  B.'s  wife,  though 
she  held  the  pass-book  and  letters  of  suiministration,  A.  could  recover 
bis  actual  interest  in  the  deposit,  when  the  bank,  in  disregard  of  his 
instructions,  paid  the  deposit  to  C.  Mulcahy  v.  Sofings  Bank,  N.  T. 
xiv.  409. 

8.  Regulations.  A  savings  bank  has  a  right  to  protect  itself  from 
loss  and  impositions  by  rules  strictly  enforced.  Burrell  v.  Bank,  Penn. 
ix.  92. 

9.  Ibid.  — Deposit-Book — Loss — Payment — Notice  of  Loss.  It  is  a  rea- 
sonable and  proper  rule  that  but  one  deposit-book  should  be  given  in  any 
one  name,  and  that  if  any  person  should  present  a  deposit-book  at  the 
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office  of  the  company  alleging  himself  to  be  the  person  named  therein, 
and  the  baulc  pay  to  him  any  amount  on  the  accooiit  of  the  depositor, 
the  banlc  should  not  be  liable  to  the  true  depositor  for  any  amount  thus 
obtained  fraudulently  from  it,  the  true  depositor  not  having  given  notice 
of  the  loss  of  his  book  to  the  bank.  Burrell  v.  Bank,  Penn.  iz.  92 ; 
thUriek  V.  Bank,  Mass.  iv.  601. 

10.  3id.  —  Natiee  —  Ignorance  of  Depotitort.  A  depositor  unable  to 
read  the  rules  in  his  pass-book  is  yet  bound  by  the  notice ;  if  he  can- 
not read  the  rules  he  should  request  that  they  be  read  to  him.  Bur- 
reUy.  Batik,  Penn.  ix.  92. 

11.  Trtatvrer's  Office  —  Duration  —  Statute.  The  Massachnsetts  stat- 
ute makes  the  office  of  treasurer  of  a  savings  bank  to  continue  during 
the  pleasure  of  the  board  of  trustees,  aud  not  to  be  subject  to  annual  elec- 
tions.    Commonwealth  v.  Savings  Bank,  Mass.  x.  208 ;  129  Mass.  73. 

12.  ^  TVustee.  An  incorporated  savings  institution,  merely  for  in- 
vestment of  money  and  payment  of  income,  is  a  general  or  public  trus- 
tee, an  incorporated  agency  for  receiving  and  loaning  money  on  account 
of  those  to  whom  the  money  belongs,  /n  re  Savings  Inrtitvtion,  N.  J. 
▼.  401  ;  1  Stew.  552. 

13.  Vititalorg  Power.  A  savings  bank  is  a  mere  trustee,  and,  as 
snch,  is  subject  to  the  jurisdiction  of  this  court  over  trusts.     Ibid. 

SEA-WALLS. 

1.  Repairs.  There  is  no  obligation  at  common  law  upon  the  owners 
of  lands  facing  the  sea  to  repair  the  sea-walls.  Hudton  v.  Tabor,  Cu 
of  Appeal,  iv.  353  ;  25  Week.  Rep.  No.  26. 

2.  Ibid,  —  Prescription.  No  prescription  to  repair  can  be  established 
from  the  fact  that  such  owners  have  been  used  to  make  repairs  for  their 
own  protection.     Ibid. 

SEDUCTION. 

1.  Fhds  Oonstifuting  the  Act.  If  an  unmarried  man,  having,  by  his 
▼isits  and  attention  to  an  unmarried  female,  gained  her  affections  and 
confidence,  importunes  her  to  sexual  intercourse  with  him,  and  she, 
through  her  confidence  in  him  and  love  for  liiin,  yields  to  his  solicita- 
tions, it  is  seduction.     Smitk  v.  Fargan,  Ind.  z.  1 11 ;  69  Ind.  445. 

2.  Action  —  Daitghter  of  Age.  That  the  daughter  was  of  age  at  tho 
time  of  the  seduction  is  not  matter  of  defence  in  an  action  by  the  pai^ 
ent  to  recover  for  loss  of  service.  Noice  v.  Brown,  N.  J.  v.  275 ;  10 
Vroom,  133. 

3.  Ibid.  —  By  Action.  Under  a  statute  authorizing  an  action  in  dam- 
ages for  the  seduction  of  a  female,  by  her  father  or  mother  or  guardian, 
and  if  she  be  of  full  age,  by  her  father  or  any  other  relative  authorized 
by  her  to  bring  the  same,  she  may  bring  the  action  in  her  own  name. 
Watson  v.  Watson,  Mich.  xv.  373 ;  49  Mich.  540. 

4.  Want  of  Chastity.  Where  the  plaintiff's  character  for  purity  is  iu 
issue,  evidence  of  impure  conversations  and  improper  and  familiar  asso- 
ciation with   men   is  competent  as  tending  to  establish  want  of  virtue. 

West  V.  Dmff,  Iowa,  xL  668 ;  55  Iowa,  335. 

5.  Subsequent  Conduct  of  Defendant.  In  an  action  for  seduction  evi- 
dence of  the  conduct  of  the  defendant  sobsequent  to  the  alleged  tort  is 
competent  as  corroborative  of  the  principal  charge  and  in  aggravation. 
Russell  V.  Chambers,  Minn.  zvi.  788. 

6.  Exemplary  Dcunages  to  Parent.  Exemplary  damages  may  be 
given  to  the  parent  for  wounded  feelings,  mental  suffering,  anxiety,  and 
the  like.     Ibid." 

7.  Subsequent  M-HeaUh.  In  an  action,  brought  by  a  parent,  evidenoA 
of  the  daughter's  ill-health  and  depressed  mental  condition  subsequent  to 
the  alleged  wrong  is  competent     Riid. 
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8.  Injury  in  Another  State  —  Statute.  An  action  for  seduction  hj  an 
unmarried  woman  cannot  accrue  under  the  Indiana  statute,  when  the  il- 
licit intercourse  was  begun  in  another  state.  BuckU*  v.  EBertf  Ind.  xL 
700. 

9.  Lo$i  of  Service.  In  an  action  by  a  father  for  the  seduction  of  lus 
daughter  (a  minor),  the  gist  of  the  action  u  the  loss  of  the  service  of 
the  child,  and  in  the  absence  of  the  proof  of  such  loss  there  can  be  no 
recoveiT.     Ogbom  t.  Frcmeit,  N.  J.  xvi.  55. 

10.  Ibid,  —  By  .Employer  —  Betum  from  a  Subtequent  Employment. 
The  employer  of  a  servant,  who  was  seduced  whilst  in  his  employment, 
may  maintain  an  action  for  loss  of  service  by  reason  of  such  seduction, 
where  the  servant,  having  entered  another  employment,  has  relinquished 
that  employment  and  returned  to  him.  Long  v.  Keiahtley,  C.  P.  iv.  269 ; 
11  Ir.  L.  T.  R.  77. 

11.  Ibid.  —  Sijfficient  Allegation  of  Service  Due.  That  the  daughter 
was  under  twenty.one  years  of  age,  unmarried,  and  was  so  at  the  time  of 
the  seduction,  and  that  plaintifE  tJben  was  and  still  is  entitled  to  her  at- 
tentions and  services,  is  a  sufficient  allegation  of  the  relation  of  master 
and  servant.     CUm  v.  Holmes,  Va.  xi.  550 ;  33  Va.  722. 

12.  Ibid.  —  Confinement  away  from  Situation.  The  confinement  of 
a  seduced  servant  away  from  the  place  of  her  employment  does  not 
ooudude  the  contract  of  employment,  and  so  prevent  a  recovery  for  loss 
of  service  by  seduction.  Long  v.  Keightley,  C.  P.  iv.  269  ;  11  Jr.  IL  T. 
R.77. 

13.  Ibid.  —  Parol  Contract  of  Parent  for  a  Specified  Time — Surren- 
der. A  parol  contract,  whereby  the  father  consents  that  his  minor  child's 
services  shall  be  given  to  another  for  a  time  certun,  is  not  such  a  sur- 
render of  parental  coutrol  as  will  bar  the  father's  action  for  a  seduction. 
Mobry  V.  Hoffman,  Penn.  v.  757  ;  86  Penn.  St.  856. 

14.  Survived  of  Action.  Under  the  statute  a  cause  of  action  will  sur- 
vive to  the  administrator  for  the  seduction  of  the  intestate's  daughter 
during  his  lifetime.     Noice  v.  Broton,  N.  J.  t.  275  ;  10  Vroora,  133. 

15.  Other  Intereourst — Orou-Examination — Character.  The  woman 
seduced  cannot  be  asked  on  cross-examination  whether  she  has  not  bad 
criminal  intercourse  with  other  men.  for  the  purpose  of  showing  her 
bad  character,  nor  for  the  purpose  of  impeaching  her  if  she  denies  it. 
Smith  V.  Targan,  Ind.  x.  Ill ;  65  Ind.  445. 

16.  Ibid.  —  Time.  When  the  woman  seduced  has  a  child  which  she 
claims  to  be  the  result  of  the  seduction,  she  may  be  asked  on  cross-ex- 
amination, as  in  bastardy  cases,  whether  she  had  sexual  intercourse  with 
any  other  person  about  the  time  the  child  was  begotten.     Ibid. 

17.  Property  of  DefendcuU.  The  property  of  the  defendant  may  be 
shown  in  the  action.  Clem  v.  Holmes,  Va.  xi.  550 ;  33  Va.  722.  Per 
contra.  West  v.  Druff,  Iowa,  xi.  568  ;  55  Iowa,  335. 

18.  Set-Off —  Pretentt  to  Daughter.  It  is  not  competent  for  defend- 
ant to  show  the  amount  of  presents  made  to  the  seduced  female  by  him. 
Ruuell  V.  Chambers,  Minn.  xvi.  788. 

SET-OPP. 

1.  At  Law  —  In  Equity.  A  demand  available  as  a  set-off,  at  law, 
must  be  such  as  the  defendant  could,  at  the  commencement  of  the  acdon, 
have  made  the  foundation  of  a  separate  action  against  the  plaintifL  In 
cases  of  equitable  set-oS  equity  follows  the  rules  govemins  courts  of  com- 
mon law.  Goldthwaite  v.  Bank,  Ala.  xii.  773.  Gorkam  v.  BuUdey, 
Conn.  xiv.  775;  49  Conn.  91. 

2.  Ibid.  —  Extraordinary  Belief.  In  set-off  equity  follows  the  law, 
except  where  there  is  some  equitable  ground  growing  out  of  the  transac- 
tion, which  brings  the  case  within  the  general  jurisdiction  of  s  court  of 
equity.    Spaulding  v.  Backus,  Mass.  iv.  271 ;  122  Mass.  558. 
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8.  Statale  of  LtmiuaiaM.— Pleading.  The  statate  of  limitations  is  as 
complete  an  answer  by  way  of  replication  to  a  set-off  as  when  pleaded  to 
a  direct  demand.     Ihid. 

4.  Aeeottnts  —  Limitaliotu.  Nothing  short  of  an  agreement  that  the 
aocoant  rendered  is  to  apply  on  the  original  indebtedness,  or  a  promise 
to  pay  it,  or  other  matters  of  equitable  estoppel,  will  stay  the  statate 
of  limitations.      Verrier  t.  Cfui/lon,  Penn.  xii.  60. 

5.  Agenty —  Commitnont  from  Oppoting  Party.  A  principal  can  set 
off,  in  an  action  against  him  by  bis  agent  for  commissions,  any  sum  his 
agent  has  received  from  the  other  contracting  party.  Bate$  v.  Copeland, 
D.  C  viii.  492. 

6.  AuignmtfU  —  Oonditional  Atsignment  of  (^aimt.  The  right  of 
setoff  does  not  extend  to  claims  purchased  conditionally  for  the  purpose 
of  using  them  as  a  setoff,  and  with  an  agreement  to  return  them  to  the 
seller  if  not  so  osed.     Futting  v.  Sullivan,  Md.  ix.  85  ;  51  Hd.  489. 

7.  Ibid.  —  Oomideration.  Where  a  person  promised  to  pay  the  debts 
of  a  firm  as  part  consideration  of  the  purchase  of  its  property,  the  claim 
of  an  assignee  of  a  creditor  is  subject  to  any  set-off  against  the  assignee. 
Bcariow  r.  Myen,  N.  Y.  i.  211 ;  64  N.  Y.  41. 

8.  Attaehmmt.  Where  a  plaintiff  issues  an  attachment  which  is  after- 
wards  dissolved  by  the  court,  the  defendant  may  set  off,  in  an  action 
bronght  by  the  same  plaintiff  upon  the  same  cause,  any  damages  arising 
to  him  fnHB  the  levy  of  the  attachment,  which  are  capable  of  liquidation. 
PbtnlxUv.Sauer,  Penn.  xv.  2i2. 

9.  Attorney  and  Client  —  Ind*htedneM  Barred  in  Dieeharge.  An 
attorney  cannot  appropriate  the  proceeds  of  a  claim  placed  in  his  hands 
for  collection  to  an  indebtedness  to  him,  which  would  otherwise  be  barred 
by  limitation.     Fotlor  v.  Seed,  Ga.  iii.  609. 

10.  Ibid.  — Judgment.  The  equity  of  the  attorney  under  an  assign> 
meat  is  superior  to  the  claim  of  the  judgment  debtor  to  set  off  i^inst 
the  judgment  a  judgment  against  the  plaintiff,  which  he,  the  debtor,  had 
parohased  after  the  entry  of  judgment  against  himself,  and  before  notice 
of  the  assignment.     Temey  y.  Wibon,  N.  J.  zvii.  342.' 

1 1 .  Banking  —  Certifieatee  of  Deposit.  Certificates  of  deposit  in  a 
national  bank  are  not  "  promissory  notes  payable  on  demand,"  and  are 
not  subject  to  the  same  set-off  as  are  such  notes.  Shule  v.  Bani,  Mass. 
zyiL  529. 

12.  Ibid.  —  Intolvent  Corporation — Subeeription  to  Stock.  A  deposit 
iu  an  insolvent  bank  cannot  be  set  off  by  a  subscriber  to  the  capital  stock 
in  an  action  against  him  for  an  unpaid  subscription.  Bimk  v.  Battian, 
Penn.  xi.  785. 

1 3.  Ibid  —  Bank  againtt  Depotitor't  Cheek  —  Debt  due  Bank.  In  an 
action  by  the  holder  of  a  check  for  the  balance  dne  a  depositor,  the  bank 
may  set  off  a  demand  against  the  depositor.  Bunk  v.  Peck,  Mass.  viiL 
624  ;  127  Mass.  598. 

14.  Md.  —  Cireulathig  Notes  against  Judgment  6f  Bank  —  Impairing 
ONigatum  of  Contract.     A  statute,  passed  after  a  bank  had  obtained  a 

judgment,  which  authorizes  the  defendant  to  set  off  against  it  the  circulat- 
ing notes  of  the  bank  procured  after  the  judgment,  does  not  impair  the 
obligation  of  the  contract  sned  on  or  of  the  judgment.  HottrU  v.  Wind- 
ley,   8.  C.  U.  S.  vi.  853 :  95  D.  S.  173. 

15.  Ibid  —  Deposit  in  Bank  —  Past  Due  Note.  Where  a  private 
hanker  held  an  overdoe  note  of  D.,  who  afterwards  made  a  deposit,  the 
banker's  assignee  for  creditors  was  entitled  to  set  off  D.'s  deposit  against 
his  note.     /Skymaur  v.  Dunham,  N.  Y.  xi.  818. 

16.  OonfUet  of  Jjows.  The  right  of  setoff  is  governed  by  the  law  of 
the  place  where  the  action  is  bronght  Bank  v.  Hemingray,  Ohio,  v. 
404;  31  Ohio  St.  168. 
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17.  Conimet  —  JBreaek,  Whenerer  a  p<uty  aeeks  to  reeover  on  a 
contract  which  he  has  broken,  the  defendant  maj  recoup  the  damages  be 
has  sustained  by  reason  of  the  breach.  Bixby  v.  Par$«ut,  Conn,  zvL 
106.     See  Maelnne  Co.  t.  Farmer,  Minn.  xi.  674;  27  Miiiu.  428. 

18.  Ibid.  —  Builder  —  Aceepttnteu  —  Unpaid  JBtUtmee.  Where  a 
builder  draws  orders,  which  are  accepted,  upon  the  owner  of  the  prop- 
erty, such  acceptances  may  be  set  ofi  in  a  suit  by  the  builder  against  the 
owner  for  au  unpaid  balance.  Brtibazon  t.  Setfmoiir,  t.  Conn.  i.  335 ;  42 
Conn.  551. 

19.  lUd.  —  Jnferiar  Material  — Ovner.  When  a  builder  uses,  at  the 
request  of  the  owner,  without  beitig  asked  for  a  concession  in  the  coo- 
tract  price,  inferior  material,  the  dinereuce  in  valoe  between  the  material 
called  for  and  that  furnished  cannot  be  set  <^  in  an  action  by  the  builder 
for  a  balance  on  completion  of  the  contract.     Ibid. 

20.  Ibid.  —  Of  Employment  —  Plaintiff'i  Negligence.  Damages  in- 
curred by  the  defendant,  through  the  negligence  of  the  plaintiff  in  the 
performance  of  a  contract  of  employment  may  be  set  off.  Harlan  r.  R. 
£.  Co.  Minn.  xvii.  405. 

21.  ihW.  —  Failure  to  Complete  Contreut  in  TKme,  Failure  to  com- 
plete a  nulroad  along  a  street  in  a  specified  time  will  not  justify  a  refusal 
to  pay  on  the  contract  with  the  company ;  the  subscribers  may  recoup 
their  damages.     £.  B.  Co.  v.  Butler,  Cal.  i.  655 ;  50  Cal.  574. 

22.  Ibid,  —  For  Printing -^  Error.  In  au  action  for  the  contract 
price  for  printing  ballots,  in  which  there  was  an  error  and  no  time  to  re- 
print, the  defendant  can  recoup  the  expenses  incurred  in  unfolding, 
separating,  and  refolding  the  baLots.  MaegovMm  r.  Whitney,  N.  T.  iz. 
415. 

23.  Ibid.  —  Implied  Contra*^  A  cause  of  action  founded  on  an  im- 
plied contract  may  be  the  subject  of  aetroS.  Fanmm  t.  Lin$leg,  Kan.  tL 
776;  20  Kan.  236. 

24.  Convertion  —  Lien  on  Paper*  —  Real  Eetote  Broker.  A  real 
estate  broker,  in  an  acti<»i  of  trover  for  unlawful  detention  of  papers, 
cannot  set  off  expenses  incurred  by  him  in  attempting  to  effect  a  sale^ 
Arthur  V.  Sglveeter,  Penn.  xvii.  475. 

25.  Debt  not  Dae — Insolvent  Creditor — Eqwitg.  A  party  whose 
debt  is  not  due  has  oo  equitable  claim  to  have  it  set  off  against  a  matured 
obligation  of  his  own  in  the  hands  of  an  insolvent  party.  SpauUing  t. 
Backut,  Mass.  ir.  271  ;  122  Mass.  553. 

26.  Demand  for  Money  Paid —  VhKquidated  Amount.  A  demand  for 
money  paid  cannot  be  set  off  unless  for  a  sum  liquidated,  or  ascertain- 
able by  calculation.  Tqfi  v.  Wallace,  Mass.  v.  746.  Per  contra,  Seving 
Machine  Co.  v.  Saglor,  Penn.  v.  663  ;  86  Penn.  St  287.  Needham  v. 
Pratt,  Ohio,  XTi.  564.  Halfpenny  y.  Bell,  Penn.  ii.  623 ;  82  Penn.  St. 
128. 

27.  Purchase  of  Claim*  by  £xeewtor$  to  Set  Offagaieut  Credilen.  £x- 
•cators  cannot  apply-the  assets  in  purchasing  outstanding  claims  against 
creditors  of  the  estate.     FitsHng  t.  SuUivan,  Md.  ix.  85 ;  51  Md.  489. 

28.  Hone-Race  —  Wager  —  Stakeholder.  A  claim  under  an  agreement 
relating  to  the  expenses  of  a  horse-race  cannot  be  set  off  by  the  stake- 
holder in  a  suit  for  the  money  wagered.  Morgan  v.  BeawtmonI,  Masa.  iL 
447  ;  121  Mass.  7. 

29.  Husband  and  Wife  —  Joint  Note.  In  an  action  by  husband  and 
wife,  joint  payees  of  a  note,  a  debt  of  the  husband  cannot  be  set  ofil 
Bentz  v.  Bentz,  Penn.  xi.  110. 

30.  Insolvency  —  Enforcing  Judgment.  Insolvency  of  a  judgment 
creditor  asking  to  enforce  his  judgment  is  ground  for  an  equitable  set-off. 
Marshall  v.  Cooper,  Md.  3  Am.  L.  T.  R.  514. 

81.  Judgment —  Assignment.  Wher6  a  judgment  has  been  tmnaferred 
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bondJicU,  the  defendant  oannot,  bj  a  subsequent  asugnment  to  bim  of  a 
judgment  against  the  plaintifi,  recovered  by  a  third  person,  obtain  a  right 
of  set-off.     McAdam*  v.  Randolph,  N.  J.  xi.  373 ;  13  Vrooni,  882. 

32.  Ibid.  —  Existing  IndeUedHeu.  An  indebtedness  existing  at  the 
time  that  judgment  was  recovered  upon  a  separate  claim  can  be  set  off 
against  the  judgment,  though  the  judgment  has  been  asugned.  Lammert 
V.  Ooodeman,  Ind.  ix.  609 ;  69  lud.  76. 

33.  Ibid.  —  Ovmers/iip.  Tlie  assignee  of  a  judgment  most  show  that 
he  is  the  absolute  owner,  or  he  cauuot  set  it  off.  Jone$  r.  CSuil/aHt,  Cal. 
X.  106 ;  55  Cal.  505. 

84.  Mnd. —  Go$tt  —  Sheriff' —  Indemnity.  A  judgment  against  a 
a  sheriff  for  the  possession  of  property  wrongfully  seized  under  process 
and  for  costs,  is  not  subject  to  set-off  by  a  judgment  obtained  by  the 
plaintiffs  in  such  process,  although  they  have  indemnified  the  sheriff. 
Laeld  v.  Ferguson,  Ore.  xi.  380. 

35.  3uL  —  Equity.  £rf]ttity  will  not  order  one  judgment  to  be  set  off 
agtunst  another  to  the  prejudice  of  a  superior  equity.  MeClure's  Appeal, 
Penn.  xvii.  189. 

36.  Surviving  Partner  —  Individual  Claim.  A  surviving  partner 
can  set  off  an  iudiviilual  claim  snbsieting  at  the  time  the  action  was  com- 
menced.    Johnson  v.  Kaiser,  N.  J.  viL  724 ;  1 1  Vroom,  286. 

37.  Voluntary  Payment.  A  voluntary  payment  cannot  be  recovered 
back,  and  cannot  be  the  subject  of  a  set-off,  which  is  but  a  cross-action. 
Stfde  V.  Arnold,  Penn.  ix.  557. 

38.  Receiver — Promissory  Note  not  Due.  In  an  action  by  the  re- 
ceiver of  an  insolvent  bank  on  the  joint  note  of  A.  and  B.,  a  note  given 
by  tho  bank  to  A.  not  yet  due,  in  which  B.  also  claims  an  interest,  can- 
not be  pleaded  by  way  of  set-off.  Balch  v.  Wilson,  Minn.  vi.  754 ;  25 
Jliinn.  299. 

39.  Sale  —  Breach  of  Warranty  when  several  Notes  are  Given  for  Pur. 
ehase-Money.  Where,  upon  a  sale  with  warranty,  more  than  one  note 
is  given  for  the  purchase-money,  and  suit  is  brought  on  the  first,  the 
purchaser  may  set  up  the  breach  of  warranty  as  against  the  note  sued  on, 
and  may  claim  a  judgment  over.  Foster  v.  Konkright,  Ind.  x.  303 ;  70 
Ind.  123. 

40.  Ibid.  —  Shipping  Goods  in  Good  Cases  —  Price  for  Other  Goods. 
A  daim  for  damages  for  a  violation  of  a  covenant  to  ship  goods  in  good 
cases  may  be  set  off,  in  an  action  to  recover  the  price  of  other  goods. 

Wheelock  v.  Gas  Co.  Cal.  iii.  165  ;  51  Cal.  223. 

41.  Ibid. —  Unlawful  Purchase  —  Action  for  Other  Goods.  Money 
])aid  on  unlawful  purchases,  which  is  recoverable  under  a  statute,  may  be 
set  off  in  a  suit  fc«tween  the  same  parties  for  other  goods.  Roethke  v. 
Brewing  Co.  Mich.  i.  224 ;  83  Mich.  340. 

42.  Savings  Bank  —  Insolvency  —  Duposit.  Giving  a  depositor  credit 
ou  the  bo<^  for  a  loan  made  by  a  savings  bank,  the  same  being  entered 
on  the  pass-book,  and  remaining  subject  to  check  by  the  depositor,  is  an 
actual  payment  to  bim.  The  latter,  in  case  of  the  bank's  insolvenf^,  is 
not  entitled  to  a  deduction,  on  account  of  the  loan,  of  so  much  as  re- 
mained on  deposit  at  the  time  of  insolvency.  Harmon  v.  Williami,  N.  J. 
xii.  696.     Battach  v.  Frelinghuysen,  U.  S.  C.  C.  xv.  518. 

43.  Against  State  —  JudgmetU  Over.  Where  an  action  is  instituted  by 
the  state  against  a  citizen  he  may  set  off,  but,  in  the  absence  of  any  ex- 
press statutory  enactment,  he  is  not  entitled  to  a  judgment  over  against 
the  state.     Oommonwecdth  v.  R.  R.  Co,  Ky.  xvii.  621. 

44.  Onpa/id  Subscription — Insohent  Company — Distribution.  Where 
a  railroad  has  been  sold  by  the  sheriff  and  the  proceeds  paid  into  court 
for  distribution,  a  creditor  of  the  company,  wliose  unpaid  subscription  b 
equal  to  or  exceeds  bis  debt,  oanifot  share  in  the  fund.  Hogg'*  Appeal, 
Penn.  viL  808;  88  Penn.  St.  195. 
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45.  Tort.  The  plea  of  setoff  cannot  be  interposed  in  actions  ex 
delicto.     Lee  v.  Rutledge,  Md.  riii.  270;  52  Md.  811. 

46.  Ibid.  —  Recoupment  — Contract.  Becoupmeiit  is  a  species  of  oom- 
mon  law  set-off  for  damages  dae  the  defendant  growing  oat  of  the  same 
transaction.  It  has  been  allowed,  in  actions  ex  eontrcKtu  and  ex  delieto, 
to  avoid  circuity  of  action.     Jbid. 

47.  Rid.  —  Afediciou*  Protecution  —  TVespatt.  lu  an  action  in  dam- 
ages for  a  battery  the  defendant  cannot  set  off  his  damages  hj  reason  of 
a  suit  for  malicious  prosecation  subsequently  brought  against  him  by 
plaintiff.     Shook  v.  Peters,  Tex.  xvi.  156. 

48.  Uintrif  —  National  Bank  —  Penalty  —  Debt.  A  national  bank, 
in  an  action  to  recover  the  peuulty  for  taking  usurious  interest,  cannot 
set  off  a  debt  due  it  by  the  plaintiff.  Bank  v.  Karmant/,  Penn.  xii.  540 ; 
98  Peun.  St.  65. 

49.  Jbid.  —  Two  Seeuritiee.  Where  a  creditor  has  two  securities  for 
a  debt  he  can  exhaust  one  without  any  setoff  in  respect  to  usury,  the 
unpaid  portion  secured  l>y  the  other  amounting  to  more  than  the  allied 
usury.     Taylor's  Appeal,  Penn.  iii.  75. 

8HBRIFFS. 

I.  Obubhallt.  IV.  Salbs. 

II.  Sbbtioh  of  Wbi».  V.  Dbbos. 

IIL  KXBCUTIOH.  VI.   ESOAPB. 

I.  Geoerally.  1.  Collection  of  Revenue.    The  duties  of  a  sheriff  have  no  relation  to 

the  collectiou  of  the  revenue.     White  v.  Ekut  Saginato,  Mich.  z.  497. 

2.  Proof  of  Offieert^  Appointment.  The  court  will  take  judicial  notice 
of  the  existence  of  such  officers  as  sberifb.  Barrow  v.  Brown,  Tex.  xvii. 
673. 

3.  Reward —  Binding  County.  A  sheriff  has  no  power  to  bind  his 
county  by  the  offer  of  a  reward  for  the  recaptui^  of  a  person  charged 
with  crime,  who  has  escaped  from  the  county  jail.  Bemit  v.  Rice  Ootmly, 
Minn.  ii.  644;  23  Minn.  73. 

4.  Seizure  of  Pergonal  Proper^  in  Postettion  —  Notice  of  Right*. 
Where  the  sheriff  seizes,  under  execution,  personal  property  in  the  ac- 
tual possession  of  a  person,  notice  of  the  right  of  possession  need  not  be 
given.     Mann  v.  Martin,  Ky.  vii.  780;  14  Bush,  768. 

.5.  Sheriff's  Interpleader — Bond  of  Claimant — fntervention  of  Bank- 
ruptey.  A  claimant  and  his  sureties  on  a  sheriff's  interpleader  bond 
are  not  released  from  responsibility  by  the  fact  that  the  goods  have  been, 
under  the  orders  of  a  court  of  bankruptcy,  turned  over  to  the  assignee 
in  bankruptcy  of  the  claimant's  assignor.  Davis  v.  Pawehe,  Penn.  xL 
818. 

6.  Ibid.  —  Agreement  of  Assignee  in  Bankruptcy  and  Execution  Ored- 
itor.  Where  in  such  case  the  assignee  in  bankruptcy,  who  has  also  given 
bond  for  the  same  goods,  and  the  execution  creditor  have  agreed  that  the 
goods  should  be  sold  and  the  claimant  held  responsible  to  the  creditor,  if 
sucoesafnl  in  the  interpleader,  for  the  amount  yielded  by  the  sale,  saving 
all  rights  of  the  creditor,  the  right  of  the  latter  to  recover  against  the 
first  claimant  is  not  barred,  the  only  effect  of  the  agreement  being  to  fix 
the  value  of  the  goods.     Ibid. 

7.  Stoppage  in  TVansitu  —  Reclamation.  The  right  of  stoppage  tn 
transitu  exists,  notwithstanding  the  g<K>ds  have  lieen  seized  by  the  sher- 
iff nnder  an  execution  against  the  vendee,  and  reclamation  may  be  had 
from  the  sheriff.     Sherman  v.  Rugee,  Wis.  xiv.  640;  55  Wis.  346. 

8.  Third  Person  Injured.  Wlienever  a  sheriff  is  guilty  of  an  act  under 
color  of  his  office  directly  affecting  the  rights  of  ]>artie8  not  named  in  his 
precept,  whether  his  misconduct  is  the  result  of  ignorance  or  oormption, 
he  is  amenable  to  the  party  injured  in  damages.  Lutk  v.  Briteoe,  Mo. 
v.  869. 
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9.  3id. —  Value  of  Property — Evidence.  In  an  action  for  goods  Im- 
properly levied  on  and  sold  under  execution,  the  appraisement  attached 
to  the  execution  is  not  competent  evidence  aa  to  their  true  value.  Flan- 
uigan  v.  Wheeler,  Iowa,  xii.  397. 

10.  Deputies  —  Authority.     The  sheriff  and  his  depntiee  are,  in  law,   II.  Service  of 
one  officer ;  a  writ  delivered  to  the  deputy  is  delivered  to  the  sheriff.  Writs. 
Albrecht  v.  Long,  Minn.  vi.  658;  25  Minn.  163. 

11.  Service  of  Writ — Bailiwiek.  A  sheriff  cannot  go  beyond  his 
bailiwick  to  serve  process  unless  empowered  to  do  so  by  statute.  Pottt 
V.  Pitttburgh,  Penn.  xvii.  683. 

12.  Ibid.  —  Amendment  —  Return — By  Depttty  out  of  Office.  An 
amendment  of  the  return  which  may  be  properly  made  may  be  made  by 
a  deputy,  though  he  is  out  of  office.  Rapp  v.  Kyle,  Kan.  xiiL  525 ;  26 
Kan.  89. 

18.  Attachment  —  Agreement  to  Protect  ^eriff  against  Third  Party. 
Where,  in  attachment,  the  plaintiff  agrees  that  the  sheriff  may  retain  the 
moneys  realized  as  additional  security  against  the  claim  of  a  third  per- 
son, he  cannot  have  an  order  on  the  sheriff  to  pay  over  money  upon  ob- 
taining judgment  in  the  attachment  if  the  action  of  such  third  person  is 
pending.     Seherr  v.  Little,  Cal.  xiv.  172 ;  60  Cal.  614. 

14.  Ibid.  —  Negligence  —  Contributory  Negligence.  Where  a  judgment 
creditor,  in  the  action  on  the  jail  bond,  directs  the  sheriff  not  to  attach 
the  property  of  the  surety,  he  cannot  afterwards  recover  from  the  sheriff 
for  negligence,  by  reason  of  his  own  contributory  negligence.  Weed  v. 
Preston,  Vt.  xv.  410 ;  64  Vt  648. 

15.  Assumpsit  —  Against  Sheriffi  on  his  Taking  Security  for  Levy.  HI.  Execa- 
Ad  action  for  money  had  and  received  will  lie  against  a  sheriff  for  the 
amount  of  an  execution  placed  in  his  hands,  upon  his  taking  security  for 
the  debt     Adams  v.  Bowe,  N.  Y.  xv.  403. 

16.  JJirf.  —  ^ecution  Satisfied.  Whenever  an  execution  is  paid  to 
the  sheriff  the  plaintiff  may  at  once  demand  payment  of  the  sum  due  him, 
and  he  may  bring  an  action  for  money  had  and  received  against  the  sheriff 
upon  his  failure  to  pay.     Ibid. 

17.  Costs  —  Attorney's  Liability.  It  is  only  when  the  judgment  itself 
ifl  satisfied  or  discharged,  or  the  attorney  has  countermanded  the  execu- 
tion, that  the  sheriff  may  look  to  the  attorney  for  his  fees.  Van  Kirk  v. 
Sedgwick.  N.  Y.  xiii.  316 ;  87  N.  Y.  265. 

18.  Ibid.  —  Poundage  —  Seizure  of  Goods  —  Payment  of  Debt. 
Poundage  is  due  on  the  payment  of  the  judgment  debt  after  the  goods 
have  been  seized  in  execution.  Martimore  v.  Cragg,  Ct  of  Appeal,  t. 
511 ;  26  Week.  Rep.  No.  19. 

1 9.  Indemnity  —  Claim.    The  sheriff  may  claim  an  indemnification  on 

rs  held  in  the  name  of,  or  claimed  by,  another.     Harrison  v.  Shanks, 
V.  498;  13  Bush,  620.     Stevens  v.  Deats,  N,  J.  ix.  815  ;  12  Vroom, 
840.     Seye  V.  Dickinson,  Va.  xi.  142  ;  88  Gratt.  861. 

20.  Ibid. —  Security.  A  sheriff  holding  an  execution  has  no  right,  when 
the  property  levied  on  is  claimed  by  a  third  party,  to  require  a  &nd  from 
the  plaintiff  executed  by  a  surety  if  the  plaintiff  himself  is  of  unques- 
tionable sufficiency.     Harrison  v.  Allen,  N.  J.  vii.  754 ;  1 1  Vroom,-  556. 

21.  Purchaser  —  Assignee  —  Property  Retaken.  Failure  on  the  part 
of  the  sheriff  to  take  a  bond  of  indemnity,  where  it  is  his  duty  to  do  so, 
will  render  him  liable  to  a  purohaser  at  the  execution  sale,  or  to  an  as- 
aignee  of  the  bid  who  advances  the  purchase  price,  on  the  property  be- 
ing retaken  by  the  real  owner.  Harrison  v.  Shanks,  Ky.  v.  498 ;  18 
Bash,  620. 

22.  Irregularities  in  Executions.  A  want  of  a  teste  or  of  a  rotnm  day 
fa>  executions  against  the  property  and  against  the  body,  are  amendable 
irrpgalarities  or  immaterial  omissions  in  an  action  to  charge  the  sheriff  as 
bail.     Douglass  v.  Haberstro,  H.  Y.  xiv.  90. 
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28.  JJevy  on  Seal  Ettata.  The  levy  of  an  exacntion  on  land  maj  he 
made  by  the  sheriff  at  oDe  time  and  written  out  at  aiiotlier.  JJenuut  v. 
Thompson,  Ky.  xiv.  145 ;  80  Ky.  255. 

24.  Jbid.  —  Fraudulent  Judgment.  A  levy  mast  be  made  if  the  ezeca- 
tion  is  legal  uu  it8  face,  although  the  sheriff  be  informed  that  the  prop- 
erty was  fraudulently  obtained.  Baker  v.  Sheman,  Minn.  xiv.  S38 ;  29 
Minn.  235. 

25.  Ibid.  —  Proof,  A  levy  on  real  estate  may  be  established  by  parol. 
Dtment  v.  Thompson,  Ky.  xiv.  145  ;  80  Ky.  255. 

26.  Levy  Surrendered.  When  a  sheriff  deliberately  surrenders  prop- 
erty, justly  liable  to  the  levy,  which  he  has  seized  in  execution,  his  lia- 
bility to  the  execution  creditor  is  thereby  established.  Sagt  t.  JXekin- 
ton,  Va.  xi.  142  ;  33  Gratt.  361. 

27.  Negligence  —  Due  Diligence.  The  sheriff  holding  an  execnUon 
is  bound  only  to  such  diligence  as  a  reasonable  man  would  exercise  in  the 
performance  of  like  duties.  Elmore  v.  Bill,  Wis.  viii.  541 ;  46  Wis.  618. 
Crotby  v.  Hungerford,  Iowa,  xiv.  205. 

28.  Jbid,  —  No  Property  in  Defendant.  In  an  action  on  a  sheriff's 
bond  for  neglect  to  levy,  the  defendants  may  show  that  the  execution 
debtor  had  no  interest  in  the  property  pointed  out.  Crosby  v.  Hunger- 
ford,  Iowa,  xiv.  205.     See  Force  v.  Gardner,  N.  J.  xiii.  468. 

29.  JMd.  —  Sufficient  Levy.  The  fact  tlmt  goods  seized  by  the  sheriff 
upon  a  writ  do  not  bring,  upon  a  sale,  sufficient  to  satisfy  the  sum  named 
in  the  writ,  is  not  per  se  negligence  in  him.  Everluxrt  v.  O'&Mmm, 
Texas,  xiv.  641.     Baker  v.  Baldwin,  Conn.  xiii.  778. 

30.  Ibid. —  Value  of  Property.  On  motion  to  amerce  a  sheriff  for 
neglecting  to  levy  on  tt.fi.  fa.,  it  is  sufficient  to  show  that  the  plaintifThas 
been  deprived  of  a  substantial  benefit  under  the  wriL  White  t.  Boeka- 
fellar,  N.  J.  xvii.  633. 

81.  Return  of  Execution.  A  sheriff  may  return  an  execution  nnsatis- 
fied  at  any  time  within  the  statutory  limit.     Bank  v.  Gctge,  HI.  iiL  289. 

32.  Subsequent  Levies  on  Same  Property  —  Notice,  If  a  legal  levy  be 
made  by  the  sheriff  on  personal  property,  subsequent  levies  may  be  made 
by  him  without  view,  or  notice  to  defendant.  Bank  v.  Shaw,  N.  J.  xi. 
676. 

33.  TVro  Executions  —  Levy.  The  sheriff  who  holds  two  executions 
in  favor  of  different  creditors  against  the  same  debtor,  and  having  prop- 
erty of  the  defendant  in  his  power,  most  levy  first  in  favor  of  the  senior 
execution  creditor.  OhUon  v.  Pierce,  Wis.  xiv.  256.  See  Albre^  r. 
Long,  Mina,  vi.  658;  25  Minn.  163. 

IV.  8«l«e.  34.  Bid  not  for  Cash.     Sheriff  cannot  make  a  valid  sale  except  for 

cash.     Holmes  v.  Richmond,  N.  Y.  x.  787  ;  19  Hun. 

35.  Ibid.—  Partition  Sale— Failure  of  S/ieriJ' to  Pay  —  Liability. 
A  sheriff  b  liable  for  his  failure  to  pay  to  the  proper  parties  money  re- 
ceived by  him  on  a  note  given  upon  sale  of  laud  in  partition  without 
special  order  of  distribution.      Calvin  v.  Bruen,  Ohio,  xvii.  314. 

36.  Competition  —  Assignment.  Where  persons  having  no  interest 
in  property  about  to  be  sold  under  execution  agree  with  the  judgment 
creditors,  that,  if  the  property  be  sold  to  them  for  less  than  enough  to 
satisfy  their  judgments,  they  will  pay  the  balance  and  take  assignments 
of  the  judgments,  the  sale  may  be  set  aside  as  interfering  with  competi- 
tion.    Barrett  v.  Paper  Co.  S.  C.  x.  445. 

37.  Ibid. —  Foreclosure — Fraudulent  Mortgage  —  Setting  atide  Sale. 
A  judgment  creditor  may  have  a  sheriff's  sale  of  mortgaged  premises  set 
aside,  when  the  mortgage  has  been  fraudulently  given  by  the  judgment 
debtor  for  an  amount  greater  than  he  owed,  and  the  creditor  has  been 
deterred  from  bidding  by  the  fact  that  the  amount  of  the  fraadnlent 
mortgage,  with  prior  Judgments,  was  more  than  the  value  of  the  premises. 
Benlley  t.  Heintze,  N.  J.  xiL  682. 
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88.  Rid.  —  htttrference  —  Proof,  The  intention  to  in^H^re  with 
fall  oompetition  coastitutee  fraud  Uutt  vitiates  the  sale ;  and  such  inteu- 
tion  may  be  shown  by  express  proof,  or  may  be  inferred  from  an  agree- 
ment whose  tendency  u  to  produce  that  result.  Barrett  v.  Paper  Oa.  S. 
ax.  445;  18  S.  C.  128. 

89.  Expenditure  to  Improve  Property  Levied  on.  A  sheriff  has  no 
power  to  expend  money,  at  the  debtor's  expeuse,  iu  fitting  the  property 
so  as  to  command  a  more  advantageous  sale.  iStil$OH  v.  6Mi,  Mich.  vii. 
653 :  40  Mich.  42. 

40.  Inadequacy  of  Price.  A  sheriff's  sale  may  be  set  aside  for  gross 
inadequacy  of  price,  other  slight  circnmstauces  or  irregularities  attending. 
Hughet  v.  Duncan,  Tex.  xvii.  668. 

41.  Injunction  —  Publication  in  Sunday  Paper.   A  notice  of  a  sheriff's    ■ 
sale  of  property  seized  under  an  execution  published  in  a  Sunday  paper 
is  not  a  valid  notice,  and  an  injunction  will  be  granted  to  restrain  the 
sale.     SAaw  v.  Williams,  lud.  xv.  688. 

42.  Sale  in  Mat*.  While  a  sale  by  a  sheriff  in  mass  of  goods  levied 
on  under  an  execution  to  the  execution  plaintiff  is  against  the  policy  of 
law  and  passes  no  tide,  yet  a  sale  in  large  parcels  is  not  witliiu  the  rule. 
Yost  V.  Smith,  Penn.  xvii.  635. 

43.  Ibid.  —  Assent  of  Plaintiff  and  Defendant  —  Actual  Fraud — Gen- 
eral Creditor.  Where  a  sale  is  made  in  mass  with  the  assent  of  the  de- 
fendant and  of  the  execution  plaintiff,  a  general  creditor  who  has  no 
judgment,  and  no  right  to  the  surplus  after  satisfyiqg  the  execution,  can- 
not, in  the  absence  of  actual  fraud,  impeach  the  legality  of  the  sale. 
Ibid. 

44.  Possession  of  Uxeeution  Debtor  —  Good  Faith.  That  the  par- 
chaser  at  sheriffs  sale  allows  the  defendant  in  execution  to  remain  in. 
possession  unconnected  with  any  acts  of  bad  iailh  or  fraud,  cannot  be 
fairly  regarded  as  a  badge  of  simulation  in  the  premises.  Porche  t. 
Labatut.  La.  xii.  592 ;  S3  La.  544. 

45.  Cf  Real  Estate  —  Dday  in  Making  Scde.  An  execution  against 
real  estate  is  a  mere  power  of  sale  in  the  hands  of  the  sheriff,  and  a  de- 
lay of  one  hundred  and  twenty  days  in  making  the  levy  will  not  avoid 
the  sale.     Mclntyre  v.  S>mford,  N.  Y.  ix.  261 ;  89  N.  Y.  634 

46.  IbicL  —  Second  Purchase  —  EtloppeL  Where  a  party  has  pni^ 
chased  land  at  sheriff's  sale,  and  afterwards  purchases  the  same  land  at 
another  sheriff's  sale  under  an  execution  on  a  judgment  of  plaintiff 
i^inst  the  prior  owner,  obtained  subsequmt  to  the  one  under  which  the 
ottier  sale  was  made,  he  is  not  estopped  from  asserting  title  to  the  land 
under  the  first  sale.      Gilkerson  v.  Knight,  Mo.  x.  338  ;  71  Mo.  403. 

47.  Ibid.  —  Two  Parcels  of  Real  Estate.  Land  described  as  two  pai^ 
oels,  known  as  Nos.  9  and  10  on  a  certain  map,  must  be  sold  in  separate 
parcels,  otherwise  the  salo  will  be  set  aside.  MeJntyre  v.  Sanford,  N.  Y. 
ix.  261 ;  89  N.  Y.  634. 

48.  Ibid.  —  Undesignated  Part  of  Larger  Tract  of  Land.  A  sale  by 
the  sheriff  of  an  undesignated  part  of  a  larger  tract  of  land,  there  being 
uo  means  of  distinguishing  the  portion  sold  from  the  residue,  is  void. 

Wooters  v.  Arledge,  Tex.  xii.  607. 

49.  Statutory  Directory  Provisions  —  Purchaser,  The  failure  of  the 
sheriff  to  pursue  the  directory  provisions  of  the  statute,  in  regard  to  ad- 
vertising and  making  sales  under  execntion,  does  not  render  the  sale  void, 
unless  Uie  purchaser  participated  in  the  illegality.  Lt^/ne  v.  Davidson, 
Ky.  xiii.  464. 

60.  Title  —  Gaveat  Bhitplor.  In  the  absence  of  a  guaranty  or  express 
contract  for  recourse,  an  assignee  of  a  bid  for  land  at  sheriff's  sale  has  no 
reoourse  against  the  assignor  upon  failars  o<  tide.  CSumdler  v.  Jobe, 
Tenn.  xi.  320;  5  Tenn.  591. 
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51.  7K# —  EieeetOioH.  In  selliDg  property  under  a  writ  of  ezecntion, 
the  sheriff  acts  by  virtae  of  a  power,  and  if  the  power  does  not  lawfully 
exist,  no  title  passes  by  reason  of  the  sale.  Witlt  t.  Chandler,  U.  S.  C. 
C.  iz.  808. 

52.  Jbid. —  Fixtures  —  Machinery.  A  sheriff's  sale  of  a  factory, 
"  with  machinery  for  manufactoring  "  certain  things,  carries  with  it  title 
to  pieces  of  nuushiuery  used  in  said  factory  and  for  the  purpose  specified, 
although  detached  and  separate  from  the  realty.  Wilder  v.  Kent,  U.  S. 
C.  C.  XV.  525. 

V.  Deeds.  53.  Acknowledgment  and  Record.     That  a  sherifTs  deed  has  not  been 

acknowledged  and  recorded  does  not  render  it  inadmissible  in  evidence. 
OSSute  T.  Emmerich,  N.  Y.  ix.  752. 

54.  Attachment  —  Iden.  A  sheriffs  deed,  executed  in  pursuance  of 
an  execution  sale  in  an  attachment  suit,  takes  effect  from  the  levy  of  the 
attachment,  if  the  levy  creates  a  lien.  Porter  v.  Pico,  Cal.  zi.  259 ;  55 
Cal.  165. 

55.  Authority  to  Sell —  Ihity  of  Purchaser.  It  is  the  duty  of  an  in- 
tending purchaser  to  examine  into  the  authority  of  the  sheriff  to  sell,  and 
the  absence  of  such  authority  may  be  asserted  after  the  formal  adcnowl- 
edgment  of  the  deed.     Simons  v.  Kem,  Penn.  ix.  660. 

56.  Date  of  Deed.  The  presumption  that  the  deed  was  made  on  the 
day  of  its  date  may  be  rebutted.  Cain  v.  Sobinson,  Kau.  viL  237 ;  20 
Kan.  456. 

57.  Delivery.  A  sheriff's  deed  relates  back  to  the  day  of  sale.  Jiidg- 
way  V.  Bcmk,  Ind.  xii.  465. 

58.  Growing  Crops.  A  growing  crop  will  pass  with  the  land  by  a 
sheriff's  deed  to  a  purchaser  at  an  execution  sale.  Thweatt  v.  Stamps, 
Ala.  xii.  426;  67  Ala.  96. 

59.  Irregularity  —  Purchaser  not  Objecting.  A  sheriff  must  make  a 
deed  for  property  sold  where  the  purchaser  does  not  refuse  to  take  title 
because  of  an  irregularity.  Parkerson  v.  Overly,  Ga.  v.  741 ;  59  Ga. 
414.     Fitch  V.  Boyer,  Tex.  viiL  185  ;  61  Tex.  836. 

60.  Recitals  —  Variance.  If  the  deed  conform  to  the  execution  it  is 
sufficient  in  that  particular,  and  if  there  be  a  variance  between  the  ex- 
ecution and  the  judgment,  and  the  variance  is  such  as  to  make  the  exe- 
cution erroneous  only  and  not  void,  the  deed  will '  pass  the  title  of  the 
execution  debtor.    Davis  v.  Kline,  Mo.  xv.  151 ;  76  Mo.  810. 

61.  Jiedemption  —  By  Creditor  —  Reviving  Judgment.  A  creditor 
need  not  revive  his  judgment  against  the  personal  representative  and 
heirs  of  the  deceased  debtor  in  order  to  redeem.  Medsoe  t.  Mc  Carry, 
Tenn.  vi.  511  ;  9  Heisk.  820. 

62.  Ibid.  —  By  Heirs.  The  purchaser  ia  the  legal  owner  of  the  prop> 
erty  sold  under  execution,  by  virtue  of  the  sheriff's  deed,  subject  to  the 
equitable  right  to  redeem.  The  equitable  right  to  redeem  descends  to 
the  heirs.     Ibid. 

63.  Ibid.  —  By  Third  Party  —  Rights  of  ClaimanL  If  one  having 
the  right  to  redeem  land  sold  under  execution  induce  another  to  redeem 
or  purchase  the  hmd  upon  the  representation  that  he  will  join  in  the  par- 
chaise,  and  he  fail  to  do  so,  he  will  not  be  permitted  to  assert  a  title  as 
against  that  of  the  purchaser.  Wimmer  v.  Ficklin,  Ey.  vL  618;  14 
Bush,  193. 

VI.  Eacspe.  64.  Admitting  Prisoner  to  Jail  Limits.    Whether  the   sheriff    may 

admit  the  prisoner  to  the  jail  limits,  guere.    Dumford  v.  Weaver,  N.  Y. 
X.  786;  21  Hun. 

65.  Strict  Custody.  Unless  a  prisoner  is  kept  in  strict  custody  it  is  a 
permissive  escape.     Hopkinson  v.  Leeds.  Penn.  i.  8 ;  78  Penn.  Sl   896. 

66.  Discharge  by  Attorney.  The  plaintiff's  attorney  can  discharge  the 
arrest    Ibid. 
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67.  Error  in  Proceu  or  JudgmenL  Unless  the  process  hr  void  the 
sheriff  caDnot  defend,  in  escape,  on  the  groand  of  error  in  the  process  or 
in  the  judgment.  Dumford  v.  Weaver,  N.  Y.  x.  786;  21  Huo.  May  v. 
Cooper,  N.  Y.  xi.  313 ;  24  Hnn,  7. 

68.  Execution  against  Person  only.  A  sheriff  is  liable  if  he  suffer  the 
prisoner  taken  on  execution  against  the  person  to  escape,  although  no  ex- 
ecution against  property  had  been  previously  issued.  Feerich  v.  Conner, 
N.  Y.  xi.  104  ;  9  Daly.  523. 

69.  Held  on  Final  Process.  Where  the  defendant  b  committed  on 
final  process  and  is  suffered  to  escape,  the  sheriff  is  liable  for  the  judg- 
ment.    Dumford  v.  Weaeer,  N.  Y.  x.  786 ;  21  Hun. 

70.  Interest  Interest  will  be  allowed  on  the  judgment  in  au  action  of 
escape.    Ibid. 

71.  Surrender  —  Insolvency  Discharge.  It  is  not  an  answer  to  an  ac- 
tion for  an  escape  that  the  prisoner  surrendered  himself,  or  that  he  was 
subsequently  discharged  under  the  insolvent  acts.  Hopkinson  v.  Leeds, 
Penn.  i.  8  ;  78  Peun.  St.  396. 

SHIPPINa 

L  OarasALLT.  IV.  DsMtrBBAOx. 

11.  Chartbk-Paktt.  v.  Libns. 

m.  Bill  of  Ladino.  VI.  Salvaob. 

1.  ^U  of  Sale  —  Fraud.     A  bill  of  sale,  to  which  the  signature  of  the  !•  Generally. 
vendor  has  been  obtained  by  fraud,  is  inoperative  to  transfer  the  title  of 

a  vessel.     Hogan  v.  Barge  No.  6,  U.  S.  C.  C.  xii.  391. 

2.  Debts.  The  owners  of  a  vessel  are  liable  in  solida  for  its  debts. 
Sobinson  v.  Stuart.     Maine,  vi.  526 ;  60  Maine,  61. 

3.  Delay  in  Delivery  for  ShipmerU.  Under  an  agreement  to  carry  cot- 
ton by  a  certain  vessel  if  delivered  in  reasonable  time  to  be  taken  on  board, 
a  delivery  the  day  before  the  sailing  day,  the  vessel  then  having  freight 
delivered  to  it  to  make  a  cargo,  is  not  a  delivery  in  time.  Fowles  v. 
Steamship  Co.  N.  Y.  xiii.  279;  87  N.  Y.  190. 

4.  Discharging  Master  —  Arrest  of  Vessel —  Captain  a  Party  to  it. 
A  master  of  a  vessel  may  be  discharged  if  he  is  a  party  to  a  proceeding 
for  the  arrest  of  his  vessel.     Budge  v.  Mott,  Wis.  ix.  94;  47  Wis.  611. 

5  Fishing  Vessel  —  Master  as  Owner.  When  a  fishing  vessel  is  let 
to  the  master  on  shares,  and  he  mans  and  victuals  her,  and  has  the 
possession  and  control  of  her,  he  is  pro  hoc  vice  her  owner,  and  liable,  as 
such,  to  the  seamen  for  their  wages.  Holden  v.  FVench,  Maine,  vL  685 ; 
86  Maine,  241. 

6.  Hiring —  Supplies —  Breach  —  Vessel  taken  Back.  Where  A.  and 
B.  enter  into  a  contract,  wheruby  B.  lets  upon  hire  a  tug  to  A.,  the  latter 
to  famish  the  vessel  with  supplies  and  pay  its  current  expenses,  deducting 
the  amount  thereof  from  the  hire,  and  A.  fails  to  furnish  supplies  or  pay 
expenses,  and  the  master  being  unable  to  raise  the  necessary  amount 
therefor  upon  A.'s  credit  leaves  A.'s  service  and  returns  the  tug  to  B.  be- 
fore the  expiration  of  the  contract  time  of  hiring,  A.  cannot  recover 
from  B.  damages  for  a  breach  of  contract.  Ferris  v.  Steam  JSig  Alida, 
U.  S.  C.  C.  xiii.  677. 

7.  Hospital  Charges — Removal  by  Board  of  Health.  The  expenses 
of  a  seaman  at  a  hospital,  to  which  he  was  removed  by  order  of  a  board 
of  health  of  a  port,  cannot  be  recovered  from  the  owner  of  the  vessel  un- 
der t^e  statute.     Inhab.  of  Provincetown  v.  Smith,  Mass.  i.  569. 

8.  Master's  Contract  —  Supplies  —  Liability  of  Ovmer.  —  A  contract 
made  by  the  master  of  a  vessel  for  fitting  out,  victualling,  and  repairing, 
and  which  personally  binds  him,  binds  the  owner  also,  unless  it  be  dearly 
shown  that  the  credit  was  given  to  the  one  exclusive  of  the  other.  Wu- 
lianu  V.  Windley,  N.  C.  xiv.  874 ;  86  N.  C.  107. 
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9-  Negligenet  —  (htUtion  —  Default  of  7%ird  Vend.  Where  a  colli- 
sion is  caused  by  the  default  of  a  third  vessel,  an  action  lies  agiiiust  the 
latter  by  the  injured  vessel.     7%e  Sitters,  1  Prob.  Div.  117. 

10.  Jbid. —  improper  Movement  —  No  Injury.  An  improper  move- 
ment of  the  injared  vessel  at  the  time  of,  but  which  did  not  contribote 
to  the  collision,  is  not  oontribntory  negligence.     Ibid. 

11.  3id.  —  Light* —  Vet$el  ahead.  A  vessel  ahead,  unless  there  be 
apparent  danger,  is  not  guilty  of  negligence  in  not  showing  lights  to  a 
vessel  following,  though  aware  of  her  presence.  JTu  City  of  BrwMyn, 
iL  585 ;  1  Prob.  EHv.  276-280. 

12.  IM. —  Speed — Dark  Night.  The  role  at  law  in  this  respect 
with  r^ard  to  travelling  at  sea  is  identical  with  the  law  of  travelling  on 
the  high  road.     Per  Lush,  J.     Jbid. 

1 3.  Btid.  —  Vetxd  ahead.  A  steamer,  near  a  coast  where  it  is  likely 
that  she  will  meet  a  number  of  vessels,  has  no  right,  on  a  dark  night,  to 
go  at  such  a  rate  of  speed  as  not  to  be  able  to  avoid  collision,  if  she 
happen  to  follow  immediately  in  the  wake  of  another  vessel.     Ihid. 

14.  Rid. —  On  NavigaUe  Waters.  Negligence  in  the  management 
of  a  vessel  when  committed  upon  navigable  waters  is  a  maritime  tort 
which  subjects  the  vessel  tu  liability  to  an  extent  coincident  with  the  lia- 
bility of  the  owner.     Coughlin  v.  The  Rheola,  U.  S.  C.  C.  xvii.  644. 

1 5.  Ibid.  —  Passenger  —  Defect  in  /Appliance  —  Inspection.  For  a 
latent  defect  in  an  appliance  on  a  passenger  ship  thoroughly  examined 
St  proper  intervals,  a  passenger  cannot  recover  ag-.iinst  the  ship.  Richter 
V.  The  Nederland,  U.  S.  C.  C.  xiv.  648. 

16.  Ibid. —  Tug  —  Foreign  Tow — Directions.  "Where  the  tug  is 
familiar  with  the  navigation,  and  the  tow  a  foreigner,  it  is  the  dnty  of 
the  tug  to  tow  in  a  safe  direction,  without  waiting  for  directions  from 
the  vessel  in  tow.  The  Robert  Dixon,  Prob.  Div.  vii.  768 ;  46  L.  T.  R 
N.  S.  339. 

17.  Ibid.  —  Duty  of  Vessel  in  Tow  to  Furnish  Proper  Line.  Where  a 
tog  took  in  tow  a  schooner,  and  the  tow  line  was  frozen  and  stiff,  and  the 
tog  asked  for  a  better  line,  but  no  other  was  furnished  by  the  schooner, 
the  tug  was  held  not  liable  for  any  damages  resulting  to  the  schooner 
from  the  line  slipping  off  the  tow  post.  Moore  v.  The  C.  P.  Morey,  D. 
a  C.  C.  viii.  683. 

18.  Ownership  —  Majority  of  Owners —  Removal  of  Master,  a  Part 
Owner.  The  majority  in  interest  of  the  owners  of  a  vessel  have  the 
right  to  remove  the  master,  even  if  he  be  a  part  owner,  and  to  resume 
possession  at  their  pleasure.  Clayton  v.  The  Eliza  B.  Emory,  U.  S.  C. 
Cxi.  81. 

1 9.  Ibid.  —  Us«  of  Vessel  —  Stipulation  to  Return.  The  owner  of 
the  majority  interest  in  a  vessel  has,  as  against  the  minority  interest,  the 
preferable  right  to  theuse  of  the  vessel,  upon  giving  the  usual  sUpnIa- 
tion  to  return  the  vessel.  Lewis  ▼.  Kinney,  U.  S.  C.  C.  vii.  651.  Sea 
7U  Talea,  Prob.  Div.  ix.  496 ;  42  L.  T.  R.  N.  S.  61. 

20.  Jbid.  —  Minority  Interest — Stipulation.  The  owner  of  the  mi- 
nority interest  may,  if  the  owner  of  the  majority  interest  refuses  or  de- 
clines to  employ  the  vessel,  np>on  giving  the  usual  stipulation  to  return 
her,  be  entitled  to  the  possession  of  the  vessel  for  the  purpose  of  em- 
ploying her.     Ibid. 

21.  Penalty —  When  ascertained.  The  penalty  given  by  said  §  4143 
of  the  U.  S.  Rev.  Sfat.  is  equal  in  amount  to  the  value  of  the  vessel  at 
the  time  of  the  commission  of  the  illegal  act  which  causes  the  forfeiture; 
and  the  amount  of  such  penalty  is  not  affected  by  any  subsequent  change 
in  the  value  of  the  vessel,  or  its  loss  or  destruction.  U.  S.  v.  Hamilton, 
U.  S.  C.  C.  viii.  166. 

22.  Ibid.  —  IHaintiff —  Employment  of  Seamen  —  §  4609,  Rev.  Stat. 


Digitized  byLjOOQlC 


SHIPPING.  879 

In  an  action  for  the  penalty  provided  by  §  4609  of  the  Sev.  Stat,  the 
proper  party  plaiotifF  is  the  United  States  and  not  the  district  attorney. 
U.  S.  V.  Kettum,  U.  S.  G.  C.  xii.  164;  19  Blatoh,  872. 

23.  Ibid.  —  Foreign  Veueh.  The  penalty  cannot  be  imposed  for 
providing  employment  for  seamen  upon  foreign  vessels.     Ihid. 

24.  laid.  —  Voyage  to  West  Indie*.  The  act  providing  for  shipping 
of  crews  does  not  apply  to  the  discharge  of  a  seaman  who  shipped  in 
Maine  for  the  West  Indies.      U.  S.  v.  Frfnch,  U.  S.  C.  C.  xii.  771. 

25.  3itL  —  Forfeiture  of  Vessel  for  False  Registry  of  Ownership.  A 
forfeiture  of  a  vessel  or  its  valae  for  a  false  representation  as  to  the  in- 
terest therein  of  a  foreign  owner,  under  §  4143,  Rev.  Stat.,  does  not  vest 
either  in  the  government  absolutely,  bat  only  from  the  time  it  elects 
which  to  take.     U.  S.  v.  Hamilton,  U.  8.  C.  C.  viii.  166. 

26.  Jbid.  —  Smuggling — Act  of  My  18,  1866 —  Civil  Action.  An 
action  of  debt  cannot  be  maintained  at  the  suit  of  the  United  States  to 
recover  the  penalties  prescribed  by  the  fourth  section  of  the  Act  of  Con- 
grees,  approved  .Inly  18,  1866,  entitled  '•  An  act  to  prevent  smuggling, 
and  for  other  purposes."  That  act  contemplated  a  criminal  proceeding, 
and  not  a  civil  remedy.  U.  8.  v.  Claflin,  S.  C.  U.  S.  vii.  83  ;  97  U.  S. 
546. 

27.  Ibid.  —  §  3082,  Retu  Stat.  Nor  does  §  8082  of  the  Rev.  Stat 
authorize  a  civil  action.     Ibid. 

28.  Physician's  Bill —  Treatment  of  Infured  Seaman.  A  physician 
employed,  by  the  master  of  a  vessel  to  treat  a  sailor  who  was  injured  on 
boiml  can  recover  for  the  entire  service,  though  the  saUor  was  taken 
from  the'  hospital  at  his  own  request  and  the  treatment  continued  at  his 
home.     Bolt  v.  Cummings,  Penn.  xvii.  121. 

29.  Pilotage  —  First  Pilot — Statute.  Under  the  Acts  of  1803  and 
1851  of  the  Assembly  of  Pennsylvania,  the  first  duly  licensed  pilot  who 
offers  his  services  to  an  inward  boand  vessel  is  entitled  to  take  charge  of 
her,  and  if  her  master  refuse  snch  pilot  he  becomes  liable  to  pay  full 
pilotage  as  though  the  service  had  been  rendered.  Society  for  the  Re- 
lief of  Distressed  and  Decayed  Pilols  v.  7%e  Lord  Clive,  U.  S.  C.  C. 
xiv.  73. 

30.  Ibid.  —  Ocean  Steamer  —  Experience.  Where  a  pilot-boat  offered 
a  duly  qualified  pilot  to  an  incoming  ocean  steamer,  and  the  master 
thereof  refused  him  because  he  had  never  before  taken  charge  of  an 
ocean  steamer,  and  the  ship  afterwards  received  a  pilot  from  the  same 
pilotrboat,  the  penalty  for  refusing  the  first  pilot  offering  was  incurred. 
Ibid 

31.  Prorata  Freight.  Pro  rata  freight  is  not  recoverable  where  the 
voyage  has  been  for  the  time  inevitably  interrupted  at  an  intermediate 
port,  and  the  captain  has  notiiied  the  consignee  that  he  will  proceed  no 
fitfther,  his  duty  being  to  do  so  when  the  temporary  interruption  was  re- 
moved.    Metcalfe  v.  Iron  Co.     1  Q.  B.  Div.  613. 

32.  Title  —  Lighter.  Title  to  a  lighter  will  pass  by  delivery.  O'Brien 
V.   Watts,  N.  Y.  X.  605 ;  21  Hun,  587. 

33.  Ballast  —  Salt  as  Ballast.     A  clause  in  a  charter  that  the  vessel  II.  Charter- 
shall   sail  without  delay,  and  in  ballast,  to  enter  upon    the  charter,  is  ^"^y- 
suffidently  performed  if  the  vessel  carry  a  cargo  of  salt,  where  no  dam- 
age is  shown  to  have  resulted.      The  Bark  Religione  e  Liberia,  U.  S. 

C.  C.  v.  646. 

84.  Charter  made  in  Home  Port  of  Vessel  by  Broker  —  Managing 
Choner  —  Ratification,  It  is  essential  to  the  validity  of  a  charter-party, 
made  in  the  home  port  of  a  vessel  by  persons  assuming  to  act*  as  agents 
for  her  and  accepted  by  the  master,  that  it  be  ratified  by  the  managing 
owner,  residing  in  such  port     Oraig  v.  Mag»e.  U.  S.  C.  C.  xii.  741 . 

d5.  Aid. — Implied  RatiJUsatioH  —  Misstatements.    No  such  ratiflca- 
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tion  as  will  prevent  the  owners  from  receding  from  the  contract  will  he 
implied  from  the  silence  of  the  managing  owner  after  receiving  notice  of 
the  charter,  if  material  misstatements  have  been  made  to  him  with  refer- 
ence thereto  in  said  notice.     Ibid. 

36.  Charterer's  Liability  to  Ceate  —  On  Sufficient  Freight.  Where 
the  liability  of  the  charterer  was  to  cease  when  the  cargo  was  worth  the 
freight,  such  liability  actually  stopped  upon  a  sufficient  cargo  coming  on 
board.     French  v.  Gerber,  Ct  of  Appeal,  iv.  460 ;  25  Week.  Rep.  No.  19. 

87.  Consignee  —  Liability  for  Freight.  Where  a  vessel  is  carrying 
merchandise  under  a  charter-party  which  provides  for  the  payment  of 
freight  by  the  charterer,  the  mere  receipt  of  the  goods  by  a  consignee 
or  agent  of  the  charterer  does  not  necessarily  make  the  consignee  liable 
for  the  freight.     ElweU  v.  Skiddy,  N.  Y.  viii.  340  ;  77  N.  Y.  282. 

38.  Deck  Load  at  Merchant's  Jiisk  —  Jettison  —  General  Average. 
Where  the  plaintiff's  deck  cargo  of  timber  on  board  the  defendant's 
steamship  was  jettisoned  on  a  voyage  from  the  Baltic  to  London,  and 
the  charter-party  contained  a  clause  that  the  steamer  should  "  be  pro- 
vided with  a  deck  load,  if  required,  at  full  freight,  but  at  merchant's 
risk,"  these  words  did  not  prevent  the  recovery  of  a  general  average 
contribotion.     Burton  v.  English,  Ct.  of  Appeal,  xvii.  702. 

39.  Delivery  —  Vessd  to  Proceed  to  Port  ''■or  so  near  thereto  at  she  eon 
safely  get."  A  custom  of  a  port,  that  the  charterer  is  not  bound  to 
make  delivery  of  cargo  elsewhere  than  at  port  of  destination,  cannot  be 
set  up  in  answer  to  a  claim  by  shipHiwner  on  a  charter-party,  which  pro- 
vides that  the  ship  shall  proceed  to  a  certain  port,  or  so  near  thereto  as 
she  can  safely  get,  and  deliver.  Hayton  v.  Jrwin,  Ct.  of  App«il,  ix.  828 ; 
41  L.  T.  R.  N.  S.  666, 

40.  Deviation  —  Compensation.  A  sum  of  money  received  from  a  sub- 
charterer  by  a  master  of  a  vessel,  in  consideration  that  he  should  deviate 
from  the  stipulated  voyage,  he  having  performed  his  whole  duty  to  tlie 
charterers,  is  not  earned  by  the  charterers,  but  goes  to  the  owner.  Mas 
V.  Husted,  N.  Y.  ii.  887 ;  66  N.  Y.  639. 

41.  Ibid.  —  Length  of  Voyage.  It  cannot  make  any  difference  in 
principle  whether  the  effect  of  the  deviation  was  to  shorten  or  to  lengthen 
the  voyage.     Ibid. 

42.  Freight —  Capacity.  Where  a  charter-party  provided  that  the 
ship  should  proceed  to  the  port  of  loading,  and  there  load  a  full  and 
complete  cargo  of  iron  ore,  not  exceeding  what  she  could  stow  away, 
"  say  about  1,100  tQus,"  the  charterer  was  bound  to  provide  a  full  cargo, 
provided  it  should  not  exceed  about  1,100  tons;  and  in  case  the  ship 
was  of  greater  capacity,  that  the  words  "about  1,100"  might  be  reck- 
oned by  adding  three  per  cent.  The  words  are  words  of  contract,  not  of 
expectation.     Morris  v.  Levison,  Com.  PI.  i.  572. 

43.  Ibid.  —  Half  Freight  —  Broken  Barrels.  Under  a  charter-party 
stipulating  for  "  only  half  freight  on  all  barrels  delivered  in  a  broken 
state,"  the  stipulation  will  apply  to  all  broken  barrels  delivered  to  the 
consignee,  whether  received  in  sound  condition  or  not.  Durkee  v.  Work' 
num,\J.  S.  C.  C.  L473. 

44.  Liability  in  Solido.  Where  the  terms  of  a  charter-party  show  that 
the  vessel  chartered  is  to  carry  freight  and  passengers,  and  it  is  shown 
that  either  freight  or  passengers  were  carried,  the  charterers  will  be  held 
commercial  partners,  and  bound  in  solido.  Mahoney  v.  Martin,  La.  xvL 
298. 

45.  Loss  of  Cargo — Assisting  Vessel  in  Distress.  The  owner  of  a 
ship  is  liaMe  to  the  freighters  for  loss  of  cargo  occasioned  by  perils  of 
the  sea  on  a  deviation  from  her  course  for  the  purpose  of  saving  a  ship 
in  distress  and  her  cargo,  notwithstanding  that  the  perils  oocnsioning 
the  loss  are  among  the  perils  excepted  in  the  charter-party,  if  such  de- 
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viatioo  was  not  necessary  in  order  to  save  life.     Searcananga  t.  Stamp, 
C.  P.  Div.  viiL  608 ;  41  L.  T.  R.  N.  S.  191. 

46.  Obligation  of  Matter  to  Sign  BilU  of  Lading.  A  charter-party 
stipulating  that  demurrage  shall  be  paid  day  by  day,  and  that  the  master 
shall  sign  bills  of  lading,  requires  the  master  to  sign  bills,  although  de* 
murrage  may  be  at  the  time  due  and  unpaid.  TTie  Bark  Mitpah,  U.  S. 
C.  C  y.  619. 

47.  Ibid.  —  Refusal  to  Sign  —  Measure  of  Damaget.  In  an  action  on 
the  coatract  to  compel  the  signing  of  bills  the  libellant  can  recover  only 
the  actual  expense  incurred  and  rendered  necessary  by  the  master's  re- 
fusal.    Jbid. 

48.  Penalties  for  Violation  of  Jleventte  Laws  —  Bise  in  Value  of  Cargo 
—  Recoupment.  In  an  action  for  the  freight  money  the  consignee  may 
recoap  the  amount  the  charterer  was  compelled  to  pay  as  a  penalty  for  a 
violation  of  the  revenue  laws  by  the  master  of  the  vessel,  and  for  loss  of 
cargo,  and  such  sum  cannot  be  reduced  by  evidence  of  a  rise  in  the  market 
value  of  the  part  of  the  cargo  delivered  through  the  delay  caused  by  the 
master..    Mwea  v.  Skiddg,  N.  Y.  viii.  340 ;  77  N.  Y.  282. 

49.  Seaworihiness — Drunkenness  of  Master.  It  is  not  a  breach  of  the 
warranty  of  seaworthiness,  that  the  master  of  the  vessel  was  drunk  at 
the  port  of  delivery  whilst  the  cargo  was  being  discharged,  where  the 
duty  of  discharging  devolved  on  the  consignees  of  the  charterers.  Mor 
honey  t.  Martin,  I^.  xvi.  298. 

50.  Ibid.  —  Freight  —  Expenses  —  Fire  on  Skip.  A  shipper  is  not 
liable  for  freight  and  expenses  on  a  contract  to  carry  cotton,  even  for 
compressing  and  stowing  the  cotton,  where  the  vessel  was  so  injured  by 
fire,  before  breaking  ground  for  the  voyage,  that  she  is  incapable  of  earn- 
ing freight.    Mis  v.  Ins.  Oo.  8.  C.  U.  S.  xvi.  324. 

51.  Jbid. —  Warranlg.  A  contract  for  carrying  freight,  in  the  ab- 
sence of  a  proviso  to  the  contrary,  implies,  per  se,  a  warranty  of  seaworthi- 
ness and  a  fitness  to  carry  under  the  |>articnlar  circumstances  mentioned 
in  the  contract.     Kossetoffy.  Wilson,  Chan.  Div.  ii.  91. 

52.  Ship's  Husband  —  Cancelling  Charter- Party.  A  ship's  husband 
cannot  cancel  a  charter-party  made  by  him  with  due  authority,  without 
the  consent  of  the  ship-owners.     Thomas  v.  Lewis,  Ezch.  Div.  vii.  416. 

68.  Titne  —  Detention  by  Board  of  Health  —  Rescission.  In  charter* 
ing  a  ship  for  a  year  from  a  certain  date,  time  is  of  the  essence  of  the 
contract,  and  upon  a  detention  of  the  ship  by  the  board  of  health  for 
repairs  the  charterer  may  rescind.  TuUy  v.  Bowling,  Ct.  of  Appeal,  iv. 
855  i  25  Week.  Rep.  No.  16. 

54.  Jbid. —  Of  Arrival  —  Deceit.  A  charter-party  will  not  be  en- 
forced where  the  defendant  was  misled  as  to  probable  time  of  the  arrival 
of  the  vessel.  French  v.  Abenheim,  N.  Y.  ix.  261 ;  20  Hun,  1.  An- 
tola  V.  Gill,  U.  S.  C.  C.  xii.  66;  6  Hughes,  284. 

66.  Charter-Party  —  Demurrage.    A  bill  of  lading  will  take  the  place  III.  Bilk  of 
of  the  charter-party  as  to  the  liability  of  the  charterers  for  demurrage.  LsdixR- 
GruUichsen  v.  Stewart,  Ct.  of  Ap|>eal,  xvii.  735. 

66.  Delivery —  Bailment,  Delivery  on  board  is  a  delivery  to  the  cap- 
tain as  bailee  for  delivery  to  the  person  named  in  the  bill  of  lading. 
Gabarron  v.  Kreeft,  Kreeft  v.  Thompson,  Excb.  i.  49;  10  Exch.  247. 

57.  Fire  Excepted —  Goods  on  Wharf.  A  bill  of  lading  which  ex- 
cepted loss  by  "  dangers  of  the  sea,  fire,  leakage,  breakage,  accidents 
from  machinery  and  boilers,"  will  be  held  to  cover  a  loss  by  fire  of  the 
goods  whilst  on  the  wharf  for  the  purpose  of  loading.  Scott  v.  Steam- 
boat Go.  U.  S.  C.  C.  xvii.  857. 

68.  Rid,  —  Failure  to  JLoad.    Where  the  bill  of  lading  contains  an  ex- 
cepUon  against  loss  by  fire  and  does  not  specify  the  vessel  by  which  the 
goods  are  to  be  carried,  unless  the  delay  in  shipment  is  so  unreasonable 
66 
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that  it  amounts  to  a  deviation,  the  carrier  will  not  be  held  liable  for  their 
loss  by  fire  because  of  his  negligence.     Ibid. 

59.  Mvoieet  —  Auignee.  Property  in  goods  shipped  does  not  pass 
by  the  invoices  thereof,  bat  remains  in  tlie  shipper  until  he  parts  witli 
the  bill  of  lading.  And  when  the  bill  of  lading  is  assigned,  the  goods 
belong  only  to  the  bondjide  holder  of  the  bill  of  lading.  Dotes  y.  Ihmk, 
Dmes  V.  Ins.  Co.  S.  C.  U.  S.  i.  78 ;  91  U.  S.  618. 

60.  Master  Signing  —  EttoppeL  The  signature  of  the  master  of  a 
vessel  to  a  bill  of  lading  does  not  estop  the  owner  of  the  vessel  from 
showing  that  the  goods  were  never  actually  put  on  board.  Brovn  v. 
Suam  Coal  Go.  C.  P.  i.  26. 

61.  Master  Refusing  to  Sign — Conditions  in  Charter-Party.  The  mas- 
ter may  refuse  to  sign  the  bills  of  lading  unless  there  is  stipulated 
therein  "  other  conditions  as  per  charter-party."  The  Peer  of  the  Reabn, 
U.  S.  C.  C  xvii.  rt47. 

62.  Refusal  to  Deliver  —  Liability  of  Veud.  Where  a  master  wrong- 
fully  refuses  to  deliver  goods,  shipped  by  his  vessel,  to  a  purchaser  hold- 
ing a  duly  indorsed  bill  of  lading,  the  vessel  is  liable  for  any  loss  resnlt- 
ing  from  such  refusal,  although  the  action  of  the  master  was  in  good 
faith  and  in  obedience  to  orders  of  the  consignor.  Schmidt  v.  ITie  Penn- 
sylvania, U.  S.  C.  C.  xi.  682. 

63.  Jbid,  —  Measure  of  Damages.  In  such  case  where  the  goods  have 
been  "  sold  to  arrive  "  by  the  holder  of  the  bill,  and  the  master  has 
been  notified  of  the  fact  at  the  time  of  his  refusal  to  deliver,  the  libel- 
lant  can  recover  the  damages  accruing  through  the  loss  of  his  sale. 
Rid. 

IV.  Demnr-  64.  Arritxd  at  Port  —  Particular  Trade  —  Custom.     As  to  when  a 

**i^-  ship  in  a  particular  trade  has  arrived  at  a  certain  port  may  be  shown  by 

the  custom  of  the  port,  to  fix  the  lay  days,  though  the  ship-owner  is  a 

foreigner.     Steamship  Go.  v.  Dempsey,  C.  P.  Div.  iii.  126 ;  1  C.  P.  Div. 

654. 

65.  Assignment  —  Action.  A  claim  for  demnrrage  cannot  be  assigned 
by  indorsement  so  that  the  assignee  can  sue  in  his  own  name.  Faikem' 
burg  V.  dark,  B.  I.  i.  436 ;  11  R.  1.  278. 

66.  BiU  of  Lading —  Stipulation  put  on.  When  a  printed  paper  pre- 
scribing the  numlier  of  lay  days  and  the  rate  of  demnrrage  is  pasted  on 
the  back  of  the  bill  of  lading,  and  the  consignee  receives  a  duplicate 
bill  with  the  like  paper  on  it,  the  printed  part  is  part  of  the  bill  of  lad- 
ing and  bound  the  consignee.     3id. 

67.  Consignee —  Undisclosed  PrinfiipaL  The  consignee  of  a  cargo 
ordered  in  his  own  name  cannot  avoid  liability  for  demnrrage  by  giving 
notice  to  the  ship  captain  on  arrival  that  the  cargc  was  oi^red  for  an 
hitherto  undisclosed  principaL     Ibid. 

68.  Days  Allowed  —  Delay.  Where  a  charter-party  allows  a  given 
number  of  days  for  discharging  the  cai^o,  the  charterer,  and  not  the 
owner,  takes  the  risk  of  ordinary  delays  which  may  interrupt  the  unload- 
ing.    Thiess  v.  Dyers,  Q.  B.  Div.  i.  573 ;  24  Week.  Rep.  615. 

69.  "  Prompt  Dispatch  in  Loading  "  —  Delay  at  Mines.  Charterers 
for  a  load  of  coal  are  liable  under  a  claim  for  "  prompt  dispatch  in  load- 
ing," where  the  delay  arose  from  want  of  fadlities  to  get  the  ooal  down 
from  the  mines.     Elliott  v.  Lord,  Privy  Council,  xvi.  851. 

70.  Discharge  "  Afloat"  —  PoitU  within  Port.  Where  the  charter- 
party  provided  for  demurra;^  and  that  the  vessel  should  be  ordered  to 
a  port  where  she  could  discharge  "  always  afloat,"  the  lay  days  b^n  to 
run  from  a  discharge  at  a  point  within  the  port,  when  the  port  itself,  be- 
cause of  the  draught,  could  not  be  reached.  Cc^ffwrini  v.  Walker,  Exch. 
Chan.  ii.  645 ;  10  Ir.  Rep.  250. 

71.  Discharging    Vessel  —  *'  WiA  Dispatch."    Discharging  a  vessel 
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with  "  dispatch  "  means  that  the  consignee  shall  take  the  cargo  as  rapidly 
as  the  vessel  cau  deliver  it.     Terjeten  v.  Carter.  N.  Y.  ix.  631. 

72.  Ibid.  —  Obtaining  Berth.  Where  a  charter-party  provi<les  for 
"  dispatch  "  in  unloading  and  delivering  the  cargo,  the  charterer  takes 
the  risk  of  any  delay  in  obtaining  a  berth  for  the  vessel,  and  is  bound  to 
take  the  cargo  as  rapidly  as  the  vessel  can  deliver  it.  Sleeper  v.  Ping, 
U.  S.  C.  C.  viii.  857. 

7.S.  Oondilion  of  Dock.  The  charterer  and  not  the  ship-owner  must  see 
that  the  berth  specified  in  the  charter-party  is  in  a  fit  state  for  the  vessel. 
Davis  v.  M'  Veagh,  Ct.  of  Appeal,  viii.  880. 

74.  Ice  Obttrueting  Landing  Place*.  Where  access  to  all  wharves  or 
iHnding  places  contemplated  by  the  contract  is  prevented  by  ice,  and  de- 
lay is  thereby  cansed  in  discharging  or  receiving  the  cargo,  a  claim  for 
demnrrage,  based  upon  such  delay,  is  not  allowable.  Hodgen  v.  R.  R. 
Co.  Conn.  ix.  42  ;  46  Conn.  277. 

75.  Sunday — Foreign  VesteL  Demnrrage  must  be  paid  for  Sunday 
to  a  foreign  vessel,  as  she  can  go  to  sea  witfaoat  violating  any  regulation 
of  the  port  of  our  laws.     Terjeten  v.  Carter,  N.  Y.  ix.  681. 

76.  Advaneeg  by  Part  Owners.     One  part  owner  of  a  vessel  has  no  y.  hum. 
lien  in  equity  upon  her  for  ndvanoes  made  on  her  account  for  the  benefit 

of  his  co-owners.     Loud  v.  Loring,  U.  S.  C.  C.  xvii.  706. 

77.  Bottomry  Bond  —  Cargo.  The  cargo  as  well  as  the  ship  and 
freight  may  be  hypothecated  to  raise  funds  to  continne  the  voyage.  In*. 
Go.  V.  Gossler,  S.  C.  U.  S.  vi.  449 ;  96  U.  S.  645. 

78.  Jbid.  —  Iioss  of  Ship.  Where  the  bond  covers  the  cargo  as  well 
as  the  vessel,  the  lender,  unless  the  condition  is  otherwise,  is  entitled  to 
be  paid,  even  if  the  ship  is  lost,  if  enough  of  the  cargo  arrive  in  safety 
to  pay  the  bottomry  loan,  the  rule  being  that  the  maritime  lien  of  ilie 
lender  attaches  to  the  entire  property  covered  by  the  bond,  or  to  all  that 
part  of  it  which  arrives  at  the  port  of  destination  in  safety.     Jbid. 

79.  Ibid.  —  Constructive  Total  Loss  —  Abandonment.  To  a  bottomry 
contract  the  doctrine  of  constructive  total  loss  is  not  applicable,  and  the 
rules  defining  the  right  of  abandonment  have  no  application  thereto. 
Jbid. 

80.  Jbid.  —  Payment  on  Arrival  of  Ship.  An  instrument  by  which  a 
captain  binds  his  ship  to  pay  a  sum  of  money  for  goods  supplied  widiin 
"six  days  after  my  arrival,"  means  after  the  ship's  arrival,  and  is  an  in- 
Btminent  of  bottomry.  The  Ceeilie,  Prob.  Div.  vii.  608 ;  40  L.  T.  B. 
N.  S.  200. 

81.  Cargo  taken  for  Repairs — Ijoan  —  Sale  —  Freight.  Where  the 
master  of  a  ship,  cliartered  from  one  port  to  another  with  a  cargo,  stops 
for  repairs  at  an  intermediate  port,  and  having  no  funds,  sells  part  of  the 
cargo  to  pay  for  repairs,  the  charterer  has  an  option  to  treat  the  price 
realized  as  a  loan,  or  to  say  that  the  goods  were  wrongfully  sold,  and 
claim  nn  indemnity  against  the  loss.  If  he  cboose  the  former  course,  he 
is  not  obliged  to  pay  freight  pro  rata  upon  the  cargo  which  was  sold  at 
the  intermediate  port.  Hopper  v.  Bumeu,  C.  P.  Div.  i.  609  ;  24  Week. 
Rep.  612,  61.S. 

82.  Gharter-Party  —  Repairs  and  Supplies.  Where  the  general  owner 
of  a  vessel  allows  a  charterer  to  have  the  control,  management,  and  pos- 
session of  the  vessel,  and  thus  to  become  the  owner  for  the  voyage,  he 
must  be  deemed  to  consent  that  the  vessel  shall  be  answerable  for  con- 
tracts of  the  charterer  for  necessary  repairs  and  snpplies  to  enable  her  to 
perform  her  voyage.     Berwind  v.  Steamship  India,  IT.  S.  C.  C.  xv.  424. 

88.  Freight  —  Delivery  to  dmsignee  —  Usage  of  Port.  The  lien  for 
freight  remains  after  delivery  to  the  consignee,  where  the  usage  of  the 
port  is  to  that  effect     WUcox  v.  500  Tans  of  Coal  U.  S.  C.  C.  xiv.  821. 

84.  Material*  —  Ship,    The  materials  of  which  a  vessel  ia  built  bo- 
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come  a  ship  at  the  moment  she  tooohes  the  water.     7%«  BUaa  Ladd,  U. 
S.  C.  C.  i.  27. 

85.  Ibid.  —  Domettie  and  Foreign  Claimants.  Claims  of  domeatic 
material-men,  for  supplies  famished  under  the  state  law,  are  entitled  to 
stand  opon  an  equal  footing,  and  to  be  paid  pro  rata  with  the  claims  of 
foreign  material  men.     2'he  General  BunttiS,  U.  S.  C.  C.  xL  147. 

86.  Ibid.  —  Place  of  Contract.  Under  the  act  "for  the  collection  of 
demands  against  ships,  steamboats,  and  other  vessels  "  (Rev.  685),  the 
lien  is  expi-essly  given  where  the  work  is  done  or  the  materials  or  articles 
furnished  in  this  state.  Boeder  v.  Camie,  N.  J.  xiv.  441 ;  15  Vroom, 
208. 

87.  Mortgagee  —  Priority  —  Registration  —  Notice  —  Lienor.  An 
unrecorded  mortgage  will  take  precedence  of  a  subsequent  mortgage  duly 
registered,  if  the  second  mortgagee  has  notice ;  and  if  the  proceeds  in 
foreclosure  are  not  enough  for  either  of  these  mortgages,  the  first  mort- 
gage will  be  paid,  and  a  lienor  under  the  state  law  without  notice  of  the 
first  mortgage  will  be  cut  out.  In  re  The  John  T.  Moore,  U.  S.  C.  C. 
iv.  505. 

88.  lUd  —  Mortgagee  at  Owner.  A  mortgagee  in  actual  possession, 
having  the  control  and  management  of  a  vessel,  and  having  fitted  her 
out  for  a  voyage  on  his  own  account,  is  properly  descrilied  as  owner, 
and  as  such  is  liable  for  supplies  fumuhed  for  the  voyage.  Luce  v. 
Badley,  Mass.  L  237;  119  Uass.  229. 

89.  Ibid,  —  Potteuion  —  Freight.  A  mortgagee  on  taking  possession 
of  a  ship  is  entitled  to  all  the  property  of  the  ship,  but  as  to  its  earnings 
he  is  limited  by  the  express  contract  or  to  freight  quantum  tneruit. 
Keith  V.  Burrows,  H.  of  L.  iv.  462  ;  25  Week.  Rep.  No.  40. 

90.  Repairt.—  Limit.  Repairs  include  all  alterations  and  additions 
made  to  a  vessel  short  of  destroying  her  idenUty.  The  EUza  Ladd,  U. 
S.  C.  0.  i.  27. 

91.  Severable  Contract  —  Recovery.  When  a  contract  is  to  put  a 
vessel  in  complete  repair  as  soon  as  possible,  and  a  dispute  arises  be- 
tween the  contracting  parties  before  the  completion  of  the  work,  the 
workmen  may  recover  to  the  extent  of  the  work  performed.  Batder  ▼. 
Camie,  N.  J.  xiv.  441  ;  15  Vroom,  208. 

92.  Wharfage  —  LnpUed  Contract.  Where  the  use  of  libellants'  wharf 
pertained  to  navigation  by  water  to  such  an  extent  that  the  implied  con- 
tract for  wharfage,  in  respect  to  goods,  might  properly  be  regarded  as  a 
maritime  contract  of  benefit  to  the  vessel,  the  claim  to  a  lien  on  the  ves- 
sel for  whar{a<!e  on  the  goods  was  held  enforcible.  Jbt  re  the  Steamer 
J.  H.  Starin,  U.  S.  C.  C.  viii.  298. 

93.  Ibid.  —  Pier  —  Highway.  Although  part  of  the  pier  has  beoome 
a  public  highway  for  all  other  purposes,  it  may  still  be  a  part  of  liliel- 
lants'  pier  as  to  all  freight  transported  over  it  to  and  from  vessels.    Hid. 

VI.  SslTage.  ^^  Cargo  Alone  Rescued.     A  lien  in  the  natui-e  of  a  general  average 

or  salvage  exists  upon  a  cargo  in  favor  of  expenses  incurred  for  savins 
the  cargo  alone,  though  none  have  been  incurred  in  saving  the  hull  whi<£ 
bad  become  a  wreck,  and  though  such  expenses  were  incurred  withoat 
authority  from  the  owner.  Hingtton  v.  Wends,  Q.  B.  Div.  ii.  90;  1  Q. 
B.  Div.  867. 

95.  Consolidation  of  Salvage  Suits  —  Costs.  The  court  has  power  to 
order  the  consolidation  of  salvage  suits  in  all  cases,  but  it  will  not  usoally 
exercise  the  power  contrary  to  the  wish  of  the  various  plaintiffs ;  but  if 
the  plaintiffs  institute  and  prosecute  several  suits  without  necessity,  they 
will  be  condemned  in  costs.  The  Jacob  Landstrom,  Prob.  Div.  viL  448 ; 
4  L.  T.  R.  N.  S.  38. 

96.  Bights  of  Crew.  Where  owners  of  a  vessel  file  a  libe]  for  them- 
selves and  all  others  entitled  against  another  steamship  to  recover  for 
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salvage  services  rendered  by  the  first  steamship,  and  the  matter  is  submit- 
ted to  an  arbitrator,  who  makes  an  award,  which  is  paid  to  the  owners, 
and  a  receipt  given  iu  settlement  of  the  action,  the  members  of  the  crew 
of  the  rescuing  steamship  can  file  a  libel  to  recover  their  share  of  the 
money  paid.     MeConockie  v.  Kerr,  U.  S.  C.  C.  xv.  860. 

97.  Firtt  Set  of  Salvors  —  Proportion  of  Salvage  —  Pro  tanto.  If 
part  of  a  salvage  is  performed  by  one  set  of  salvors,  and  the  salvage  is 
afterwards  completed  by  others,  the  first  set  are  entitled  to  reward  pro 
tanto  for  the  services  they  actually  rendered,  and  this  even  tliougli  the 
part  tliey  took,  standing  by  itself,  would  not,  iu  fact,  have  eSecttd  the 
salvage,    3funtz  v.  A  Rafi  of  Timber,  U.  S.  C.  C.  xv.  740. 

98.  Limiting  Liability— %  4283,  Rev.  Stat.  Under  §  4288,  Rev. 
Stat,  ship-owuers  may,  by  libel  or  petition,  limit  their  liability  for  any 
cause  of  action  against  the  vessel,  incurred  without  their  privity  or  knowl- 
edge, to  the  value  of  their  interest  in  the  vessel  and  the  pending  freight. 
They  may  transfer  their  interest  in  the  vessel  and  freight  to  n  trustee  of 
the  court  for  distribution,  or  they  may  enter  into  a  stipulation  to  pay  the 
appraised  value  of  the  vessel  and  freight,  and  take  the  vessel.  Steamship 
Co.  V.  Mount,  S.  C.  U.  S.  xi.  281 ;  108  U.  S.  239. 

99.  Jbid.  —  Laches  —  Refunding  Money  —  Costs  and  Expenses.  Pro- 
ceedings to  limit  the  liability,  in  such  case,  to  be  effective  against  a  spe- 
cific parly,  must  be  taken  before  the  satisfaction  of  his  demand  ;  upon  the 
grouud  of  laches  the  money  paid  will  not  be  refunded.  And  costs  and 
expenses  must  be  paid  where  action  has  been  brought.     Ibid. 

100.  Ibid.  —  Conlestmg  Claim  —  Rule  66  —  Mnglish  Rule.  The 
claimants  are  not  precluded  from  proceeding  to  limit  their  liability  by 
contesting  the  claim  ;  the  English  rule  of  practice  is  put  aside  by  the  '56tn 
Rale  in  Admiralty.  But  where  there  has  been  a  trial,  they  caunot  de- 
mand a  second  upon  the  libel  or  petition  of  limitation.     Jbid. 

101.  Mud-Hopper  Barge.  There  is  no  jurisdiction  in  salvage  proceed- 
ings against  a  mud-hopper  liarge  used  for  dredging  unless  she  habitually 
goes  to  sea.     MacAdam  v.  The  Saucy  Polly,  Prob.  Div.  xiii.  576. 

102.  Necessity  —  Corrupt  Agreement.  In  view  of  the  absence  of 
immediate  necessity  for  the  agreement  for  assistance ;  of  the  exaggera- 
tion of  the  claim  by  unduly  increasing  the  time  charged  for ;  of  the  ante- 
dating of  the  written  agreement,  and  of  an  attempt  by  concert  between 
the  libellant  and  the  master  to  throw  the  whole  expense  of  salvage  on  the 
cargo,  the  demand,  even  though  of  a  salvage  character,  must  be  held  to 
be  one  the  right  to  enforce  which  has  been  forfeited  as  respects  the  cargo, 
and  the  libel  is  dismissed.  Lowe  v.  7%«  TXtus,  U.  S.  C.  C.  xiii.  328. 
See  Steamship  Co.  v.  Colon.  U.  S.  C.  C.  x.  234. 

103.  Passengers  —  Exorbitant  Demand.  An  exorbitant  agreement  to 
carry  wrecked  passengers  to  their  destination,  there  being  no  actual  dan- 
ger, bat  some  risk  and  possibility  of  detention  to  the  salvor,  will  be  set 
aside  and  a  proper  sum  for  the  services  rendered  allowed.  Tfie  Medina, 
Prob.  Div.  ii.  536 ;  1  Prob.  Div.  272. 

104.  Queen's  -Sfttj)  —  Officers  and  Men.  A  ship  in  the  queen's  ser- 
vice cannot  be  considerea  as  a  salvor,  but  her  officers  and  men  will  be 
paid  for  the  services.  Hie  Dalhousie,  Prob.  Div.  ii.  506.  The  Cargo 
ex  Woosung,  Ct.  of  Appeal,  ii.  587  ;  1  Prob.  Div.  260. ' 

105.  Rqfi  of  Timber.  Salvage  will  be  chargeable  on  a  raft  of  timber 
rescued.     Muntz  v.  Raft  of  Timber,  V.  S.  C.  C.  xv.  740. 

106.  Remuneration.  In  salvage,  the  value  of  the  property  is  to  be 
considered  in  fixing  the  remuneration,  but  it  must  not  be  made  beyond  a 
fair  proportion  to  the  services  actually  rendered.  Steamship  Co.  y. 
Ovmers  of  Hie  F.  S.  Barry  and  The  Auburn,  Privy  Council,  i.  17  ; 
6  Privy  Council  App.  468. 

107.  Repairs  —  Demurrage.    Whore  a  vessel  in  rendering  salvage 
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service  sastaius  damage  withont  negligence  on  Iier  part,  she  is  entitled  to 
be  repaid  for  such  damage,  and  demarrage  during  repairs  by  tbe  ownprs 
of  tbe  vessel  salved.  The  Mud  Bopper,  Prob.  Div.  viii.  128 ;  40  L.  T. 
E.  N.  S.  462. 

108.  Ibid.  —  Oicnert  of  Good*.  Where  a  casualty  Iiappens  to  a  ves- 
sel and  salvage  services  become  necessary,  and  extraordinary  repurs  are 
made,  owners  of  goods  on  board,  if  called  upon,  mnst  contribate  to  tbe 
expense  thereby  incurred,  provided  ihe  casualty  was  not  due  to  tbe  negli- 
gence of  the  master.     Gregory  v.  Orrall,  U.  S.  C.  C.  xii.  417. 

109.  Risk  —  Valuation  of  VetteL  Where  a  steamship  at  great  risk 
to  herself  got  another  steamship  off  a  point  in  the  Red  Sea,  ninety-five 
miles  from  Suez,  surrounded  by  coral  reefs,  and  so  saved  her  from  prob- 
able total  loss,  and  then  at  her  request  towed  her  within  a  few  miles  of 
Suez,  the  court  on  a  value  of  £62,000  awarded  £6.000.  The  Lancaster, 
Adm.  Div.  xvi.  479  ;  Aff'd  Ct.  of  Appeal,  xvii.  671. 

110.  Rival  Salvors —  Tender.  When  there  are  separate  suits  insti- 
tuted in  respect  of  services  rendered  to  a  vessel  and  her  crew  by  rival 
salvors,  and  the  defendant  is  unable  to  estimate  the  respective  values  of 
two  several  services,  he  will  be  allowed  to  muke  a  single  tender  in  re- 
spect of  the  whole  services  rendered.  TAe  Jacob  Landstrom,  Prob.  IKv. 
Tii.  448;  40  L.  T.  R.  N.  S.  88. 

111.  Saving  and  Storing  Goods.  Services  performed  by  a  wrecking 
company  in  saving  the  cargo  of  a  stranded  vessel  and  trans|x>rting  it  at 
different  times  to  a  place  of  safety,  and  there  storing  it,  are  continuous 
services,  and  every  part  of  the  cargo  should  bear  its  due  proportion  of  the 
whole  expense.     CoaM  Wrecking  Co.  v.  Ins.  Co.  U.  S.  C.  C.  xiv.  486. 

112.  Services  —  Equipment —  Wrecking  Company.  In  estimating  the 
value  of  the  services  the  compensation  b  to  be  looked  at  as  it  may  induce 
aid  by  ccMnpetent  salvors  to  oiher  property  in  distress,  and  the  equipment 
of  a  coast  wrecking  company  with  steamers  and  pumps  and  wrecking 
materia)  and  skilled  men,  and  its  readiness  to  act  promptly,  must  be  con- 
sidered.    Ibid. 

113.  Specie —  Cargo.  Specie  contributes  towards  salvage  in  the  same 
proportion  as  ship,  freight,  and  other  cargo.  The  Longford,  Prob.  Div. 
xi.  656 ;  44  L.  T.  R.  N.  S.  254. 

114.  Tow  —  Contract —  Construction.  Where  a  steamer  met  with  an 
accident  so  that  she  could  not  use  steam  power,  and  employed  another 
steamer  to  tow  her  to  a  port  to  which  neither  was  bound,  under  an  agree- 
ment to  pay  £3,000,  but  with  a  provision  to  "  leave  it  to  the  court  to 
prove  the  atireement ; "  the  service  was  one  of  salvage  and  not  of  towage 
merely.     EUiot  v.  Leipsie,  U.  S.  C.  C.  xiii.  264. 

115.  Ibid. — Negligence.  Where  in  the  performance  of  towage  ser- 
vices the  tow  gets  into  a  position  of  danger,  to  extricate  her  from  which 
would  entitle  a  stranger  to  salvage  reward,  the  tug  is  not  entitled  to  any 
reward  if  the  situation  in  which  tbe  tow  was  placed  was  the  result  of 
negligence  in  the  tug,  and  the  tow  is  entitled  to  be  reimbursed  by  the 
tug's  owners  for  loss  occasioned  to  the  tow  in  being  extricated  from  the 
position  of  danger.  The  Moheri  Dixon,  Prob.  Div.  viL  768 ;  46  L.  T. 
B.  N.  S.  839. 

BLANDER 

L  Obnbhal  Qcbstioxs.  III.  Sfboial  Damask. 

U.  AcTioKABLB  WoKDS.  IV.  Pbivilbobd  CoMmnncATion. 

I.  General  1.    Words  Declared  upon  —  Damages.     In  an   action  of  slander  the 

Questions.         plaintiff  can  recover  damages  only  for  the  slanderous  words  charged  in 

the  declaration.     Ward  v.  Dick,  Conn.  x.  764 ;  47  Conn.  300. 

2.  Bill  of  Particulars  —  Place  and  Time,     In  an  action  of  slander, 

the  defendant  can  demand  a  bill  of  particulars  giving  the  place  where, 
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time  when,  and  the  names  of  persons  before  whom  the  words  were 
spoken.     Steiebling  v.  LockhcMt,  N.  Y.  z.  215. 

3.  Equivocal  Expremom  —  How  Underttood.  Where  the  slanderous 
charge  is  made  by  equivocal  expressions,  iiisiuaations,  and  gestures,  wit- 
nesses who  heard  and  saw  them  may  state  what  they  understood  by 
them,  and  to  whom  they  understood  them  to  be  applied.  Maieman  v. 
Blakeman,  Minn.  xvii.  722. 

4.  Foreign  Phrate —  Common  Meaning.  Where  slanderous  words 
contain  a  phrase  in  a  foreign  language,  which,  in  common  parlance  among 
the  people  who  speak  the  language,  has  a  meaning  somewhat  different 
from  its  definition  by  lexicographers,  it  is  competent  to  prove  such  sense. 
Ibid. 

5.  Allegation  of  Absence  of  Hutbemd  —  Cktre.  In  slander  against  has- 
lutnd  and  wife  for  words  spoken  by  the  latter,  a  declaration  which  does 
not  aver  that  the  words  were  spoken  by  the  wife  in  the  absence  of  the 
husband  and  without  his  direction  is  defective,  but  such  defect  is  cured 
by  a  verdict  after  a  trial  on  the  merits.  Quick  v.  Miller,  Penn.  zvi. 
379. 

6.  Istues.  The  only  issues  in  an  action  of  slander  are  its  publication 
and  justification.     Proctor  v.  Houghtaling,  Mich.  viL  111. 

7.  Jtutification  —  Bkndenee.  A  slanderous  remark  not  proved  must 
be  held  false,  and  the  party  guilty  of  it  cannot  rely  upon  facts  which  bad 
nothing  to  do  with  his  belief  when  he  uttered  it.     Ibid. 

8.  &id.  —  Repeating  Communication.  It  is  no  defence  to  an  action  of 
slander  that  the  defendant  stated  the  words  as  a  report,  giving  his  au- 
thority for  them.  Fowler  v.  Chicetter,  Ohio,  L  804.  Proctor  r.  Hough- 
taling,  Mich.  vii.  111. 

9.  Jbid.  —  Reasonable  Dottbt.  Where  justification  is  pleaded  the  de- 
fendant is  not  compelled  to  prove  the  truth  of  the  alleged  slanderous 
wonls  beyond  a  reasonable  doubt.  Bell  v.  Me  Ginness,  Ohio,  xvi.  695. 
Per  contra,  Burckhalter  v.  Coward,  S.  C.  xiv.  539. 

10.  Malice  —  Damages.  Pain  and  mental  distress  caused  by  malicious 
slander  are  among  the  elements  of  damage  for  which  the  plaintiff  may 
recover.     Hastings  v.  Stetson,  Mass.  xi.  338 ;  130  Mass.  76. 

\\.  Jbid.  —  Repeating  Slander  —  Damages.  Evidence  of  the  repeti- 
tion of  the  original  slander  is  admissible  for  the  purpose  of  showing 
malice  in  the  original  speaking,  but  not  as  a  ground  in  itself  for  additionid 
damages.     Ward  v.  Dick,  Conn.  x.  764;  47  Conn.  300. 

12.  Mental  Suffering  —  Plaintiff  as  Witness.  Damages  for  mental 
suffering  need  not  be  specifically  alleged  in  the  declaration,  and  the 
plaintiff  may  testify  as  to  his  mental  suffering  since  the  date  of  the 
alleged  slander.     CAesley  v.  Thompson,  Mass.  xvii.  655. 

13.  Mitigation  of  Damages  —  Jiad  Character  —  Number  of  Witnesses. 
Where  the  defendant,  in  mitigation  of  damages,  introduces  evidence  uf 
the  plaintiff's  bad  reputation,  it  is  error  to  limit  him  to  ten  witnesses. 

Ward  V.  Dick,  Conn.  vi.  743  ;  47  Conn.  300. 

14.  Ibid.  —  Bad  Character  of  Plaintiff—  Bad  Character  of  Defend- 
€tnt.  In  mitigation  of  damages  the  plaintiffs  general  bad  reputation  may 
be  shown,  but  the  defendant  cannot  rely  on  his  own  bad  character  for 
the  same  purpose.     Hastings  v.  Stetson,  Mass.  zi.  338;  130  Mass.  76. 

15.  Ibid.  —  Larceny.  The  defamatory  charge  being  larceny,  evidence 
of  the  plaintiff's  general  reputation  for  honesty  and  integrity  were  com- 
petent where  mitigation  was  pleaded.  Wctmer  v.  Lockerbg,  Minn.  xvii. 
404. 

16.  Ibid. — Provocation.  An  answer,  in  an  action  for  defamation, 
denying  publication  of  the  words  charged,  and  then,  in  mitigation,  aver- 
ring previous  provocation  by  plaintiff,  is  not  inconsistent,  and  the  matter 
in  mitigation  does  not  admit  the  speaking  of  the  words  charged.     Ibid. 
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17.  Perjury —  Charge.  In  an  action  for  slander,  in  aocnsiiig  plaintiff 
of  perjary  in  giving  testimony,  to  charge  that  the  jury  should  find  for 
the  defendant  if  the  testimony  was  false,  or  for  the  plaintiff,  unless  the 
evidence  before  them  was  sufficient  to  convict  him  of  perjury,  is  error. 
Sloan  v.  Gilbert,  Ky.  l  836  ;  12  Bush,  51. 

18.  Slander  of  Tide —  Ownership.  Unless,  in  an  action  broaght  for 
slander  of  plaintiff's  title,  the  plaintiff  alleges  and  proves  that  he  had 
title  in  the  property  at  the  time  of  the  alleged  slander,  there  is  no  cause 
of  action.     Edioards  v.  Burris,  Cal.  xiii.  491 ;  60  Cal.  157. 

19.  Social  Relaliont  of  Parties.  Testimony  may  be  given  in  an  ac- 
tion of  slander  tending  to  show  the  social  relations  of  the  parties  thereto. 
Flower  v.  Chichester,  Ohio,  i.  304 ;   26  Ohio  St.  9. 

II.  Avtionsble  20.  Sufficient  Imputation.  In  order  that  words  should  be  actionable 
per  se  they  must  carry  on  their  face  an  open  and  direct  impnution  of 
crime.  Schmidt  v.  Witherick,  Minu.  xiv.  20;  29  Muui.  156.  Brown  y. 
Meyers,  Ohio,  xvi.  182.  Burnt  v.  Williams,  N.  C.  xvii.  375.  StroeM 
V.  Wheney,  Minn.  xvii.  595. 

21.  Ibid.  —  Iraent  to  Commit  Crime,  etc.  Words  which  only  imply  the 
purpose  to  commit  a  crime,  or  which  describe  the  plaintiff  as  possessing 
a  disposition  which  would  prompt  liiro  to  commit  a  crime,  or  that,  if  the 
opportunity  offered,  he  would  commit  crime,  are  not  actionable  per  se. 
JBays  y.  Hunt,  Iowa,  xv.  366. 

22.  Signifcation  of  Words.  In  actions  of  slander,  in  determining 
whether*  words  are  actionable  per  se,  they  are  to  be  taken  in  the  sense  in 
which  they  would  naturally  be  understood  by  those  who  heard  them. 
Campbell  v.   Campbell,  Wis.  xiii.  448. 

28.  Adultery  Charged  —  Innuendo.  To  say  of  a  man  that  he  has  been 
intimate  with  a  married  woman  will  not  raise  the  implication  of  adultery 
and  consequently  support  an  action  for  slander.  Adams  v.  Stone,  Mass. 
xiii.  243 ;  131  Mass.  433. 

24.  Ibid.  —  Married  Woman  Sleeping  with  Man  not  her  Husband. 
Words  charging  a  woman  with  sleeping  with  a  man  not  her  husband 
impute  to  her  a  want  of  chastity,  and  therefore  are  actionable  per  se. 
Bamett  v.  Ward,  Ohio,  xi.  135 ;  86  Ohio  St.  107. 

25.  Arson  Charged.  To  say  of  a  man  that  be  burnt  his  store  in  order 
to  get  the  insurance  is  actionable  ^«r  se.  West  v.  Hatita/ian,  Minn.  xii. 
753  :  28  Minn.  885. 

26.  Want  of  Chastity  —  Particular  Acts.  One's  character  for  chastity 
can  only  be  assailed  by  testimony  of  general  reputation,  and  not  by  proof 
of  particular  acts  or  particular  suspicions.  Pollard  v.  Xyon,  S.  C.  U. 
S.  i.  161  ;  91  U.  S.  225.     Proctor  v.  Houghtaling,  Mich.  vii.  111. 

27.  Charging  Larceny  —  Malicious  Mischief.  The  words,  "  A.  B. 
stole  windows  from  C.  D.'s  house,"  are  not  hi  themselves  actionable,  as 
imputing  either  a  charge  of  larceny  or  an  act  of  malicious  midiief  npon 
real  estate.  Wing  v.  Wing,  Maine,  i.  576  :  66  Maine,  62 ;  4  Am.  L.  T. 
R.  240. 

28.  Perjury  Charged.  Tt  is  actionable,  per  se.  to  say  of  a  person  that 
he  had  sworn  falsely  and  had  been  indicted  for  the  act  Grace  v.  Prink, 
Mich.  i.  89  ;  83  Mich.  91.    See  Holt  v.  Turpin,  Ky.  i.  461 ;  78  Ky.  483. 

29.  Rid.  —  False  Swearing.  To  say  thali  a  man  swore  falsely  is  not 
actionable  per  se  unless  coupled  with  some  words  which  imply  that  he  did 
so  wilfully  and  under  an  oath  legally  imposed.  Schmidt  v.  Witheriek, 
Minn.  xiv.  20;  29  Minn.  136. 

80.  Sodomy  Charged.  Words  spoken  of  a  man  imputing  to  him  an  act 
of  sodomy  are  not  actionable  without  an  allegation  of  special  damage. 
Melvin  v.  FWan/,  Ohio,  xii.  875  ;  86  Ohio  St.  184. 

81.  Calling  One  "A  Swindler  or  Rogue."  The  words,  "You  are  a 
swindler  and  rogue,"  are  not  actionable  per  se,  when  the  publication  is 
merely  verbal.    Black-v.  Hunt.  Q.  B.  (Jr.)  vi.  852 ;  12  Ir.  L.  T.  B.  24. 
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IV.  PriTilcfced 
Communica- 
tions. 


82.  Statutory  Offence  Charged.  To  accuse  one  of  watering  his  milk 
(sach  an  act  being  punishable  hj  statute)  is  actionable /Mr  *«.  Geary  v. 
Bennett,  Wis.  xui.  224;  53  Wis.  444. 

33.  Charge  of  having  Venereal  Disease.  Words  charging  a  mau  with 
being  afflicted  with  a  venereal  disease  are  actionable  iu  themselves. 
Kancher  v.  Minn,  Ohio,  iiL  188 ;  29  Ohio  St.  62. 

34.  Admistion  to  Clttb  Denied.     An  action  for  special  damages  for  III.  Special 
alleged  defamatory  words  spoken,  by  the  defendant  at  a  club  meeting,  I^mace- 
whereby  the  plaintiff  failed  to  secure  admission  into  the  club,  will  not  lie. 
Chamberlain  v.  Bogd,  Ct.  of  Appeal,  zvi.  480. 

35.  Loss  of  Trade.  Proof  of  general  loss  of  custom  from  the  words 
spoken  is  admissible.  Riding  v.  SmiA,  £zch.  Div.  i.  674 ;  1  Exch.  Div. 
Dl. 

36.  Ibid.  —  Assistant's  Adultery.  A  trader  may  maintain  an  action 
for  loss  of  trade,  caused  by  the  uttering,  by  the  defendant,  of  words  ac- 
cusing the  trader's  assistant  in  trade  (here  his  wife),  of  adultery.     Ibid. 

37.  Argument  of  Counsel.  No  action  lies  against  a  counsel  for  words 
'spoken  in  the  course  of  a  judicial  inquiry,  ereu  if  such  words  are  mali- 
ciously spoken,  and  are  irrelevant  to  the  issue.  Munster  t.  lAunb,  Ct.  of 
Appeal,  zvii.  31. 

38.  Conversation  between  Parties.  Charges  made  to  one  by  another 
that  he  has  committed  an  indictable  offence  against  him  iire  privileged 
though  a  third  person  is  present.  Billings  v.  Fairbanks,  Mass.  xvii. 
247. 

89.  Replies  to  Inquiries  of  Parents.  Upon  the  inquiry  of  parents  a 
person  is  permitted  to  state  in  good  Mth  his  belief  respecting  the  con- 
duct of  their  minor  children.  Long -v.  Peters,  Iowa,  vii.  748;  47  Iowa, 
239. 

40.  Parliamentary  Examination.  Words  spoken  by  a  witness  in  a 
parliamentary  examination  are  not  actionable  ^er  se.  Goffin  v.  Donnelly, 
Q.  B.  Div.  xi.  624. 

41.  Party  Trying  his  own  Cause  —  Malice.  A  party  to  an  action, 
while  conducting  his  own  cause,  is  not  liable  to  an  action  of  slander  for 
words  spoken  pertinent  to  the  controversy.  Morgan  v.  Booth,  Ky.  807 ; 
13  Bush,  480. 

42.  PHest  —  Sermon.  Slander  will  lie  for  words  spoken  by  a  priest 
in  a  sermon  at  a  public  service.  Magratk  t.  Finn,  C.  P.  iv.  356 ;  1 1 
Ir.  L.  T.  R.  103. 

43.  Statements  to  Public  Prosecutor,  A  communication  made  to  a 
state's  attui'uey,  iu  the  discharge  of  his  ofRcial  duty,  cannot  be  made 
the  subject  of  an  action  oi  slander.  Vogel  v.  Genaz,  S.  0.  U.  S.  xviL 
289. 


TAXATION. 


L  Subjects  of  Taxation. 
n.  The  Asbbbbmeht. 


in.  Exemption. 
VI.  Collection. 


1.  "  Assettment."  Taken  in  their  popular  meaning  in  reference  to  the 
taxing  power,  the  terms  "  assessment  of  taxes  "  and  "  taxation  "  are  of 
kindred  signification.     Pecuf  v.  Little  Rock,  Ark.  vi.  137. 

2.  Bridge  in  one  County  benefUing  Adjoining  County.  The  legislature 
may,  by  mandatory  act,  provide  for  the  construction  and  maintenance  of 
a  bridge  located  wholly  within  one  county,  and  that  a  tax  shall  be  levied 
for  its  expense  both  upon  such  county  and  an  adjoining  county,  where 
the  improvement  is  of  special  and  peculiar  interest  to  the  people  sought 
to  be  taxed.     TcJhot  County  v.  Queen  Anne's  County,  Md.  vii.  718. 

8.  Circulating  Medium  —  Promissory  Nates  to  Employees.  Promis- 
sory notes  of  a  corporation  given  to  its  employees,  and  not  reissued  are 
not  notes  "  used  for  circulation  and  paid  out."  R.  R.  Co.  v.  PoUoch, 
U.  S.  C.  C.  xvu.  327. 


I.  Subjects  of 
Taxation. 
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4.  Aueigment  —  OUut  of  Lot*  —  FnmUtge.  An  assessment  upon  & 
specified  class  of  lots  only,  laid  upon  their  frontage  upon  the  street,  b 
beyond  the  power  of  the  legislature  to  authorize.  Jonet  v.  Water  Com- 
mittioners,  Mich.  ii.  475 ;  34  Mich.  278. 

5.  Coal  Alined — Lease — Corporation  not  to  Mine.  WheT«  aa  act 
provides  that  corporations  possessing  *'  the  corporate  right  or  privilege  to 
mine  or  purchase  and  sell  coal  "  bhall  report  semi-annually  the  number 
of  tons  miued  by  such  company,  and  also  the  number  of  tons  mined  upon 
the  company's  laud  by  any  unincorporated  association,  |  artuership,  or 
individual,  under  any  lease  or  contract,  and  bhall  pay  a  tax  thereon,  a 
corporation  authorized  to  hold  and  lease  coal  lauds  to  be  worked  by 
others,  although  the  corporation  is  itself  expressly  prohibited  by  its 
charter  from  mining,  is  liable  thereunder.  Big  Black  Creek  Improee- 
ment  Co.  v.  Commonwealth,  Penn.  x.  751. 

6.  Collateral  Jnheritance  Tax  —  Bonds  —  Personalty  —  Non-Retident. 
The  collateral  inheritance  tax  act  of  Pennsylvania,  which  subjects  to  the 
tax  the  personal  estate  "within  the  commonwealth  "  of  one  non-resident 
therein,  applies  only  to  each  personalty  as  has  a  sittts  in  Pennsylvania, 
and  does  not  include  mere  evidence  of  indebtedness,  such  as  bonds,  al- 
though in  the  commonwealth  and  although  registered  therein.  Common- 
weaUh's  Appeal,  Penn.  xiv.  183. 

7.  Commerce  —  Auctioneer's  Sales  —  Tax  on  Goods  SloW.  A  tax  laid 
by  a  state  on  the  amount  of  sales  made  by  an  auctioneer  is  a  tax  on  the 
goods  sold.     Cook  v.  Pennsylvania,  S.  C.  U.  S.  vii.  1  ;  97  U.  S.  666. 

8.  Ibid. —  Goods  brought  to  State  for  Sale.  Coal  brought  from  Penn- 
sylvania to  New  Orleans  for  sale  can  legally  be  taxed  by  the  State  of 
Louisiana,  and  the  tax  thus  levied  upon  it  is  not  obnoxious  to  any  of  the 
three  constitutional  principles  invoked  in  this  case,  namely :  Ist.  That 
the  dtizens  of  each  state  shall  be  entitled  to  all  the  immunities  and  priv- 
ileges of  citizens  of  the  sevend  states.  2d.  That  Congress  shall  liave 
power  to  regulate  commerce,  with  foreign  powers  and  among  the  several 
states.  8d.  And  that  no  state  shall  levy  any  imposts  or  duties  on  im- 
ports or  exports.     Brown  v.  Houston,  La.  xii.  618 ;  SS  La.  848. 

9.  Ibid.  —  Moneys.  Moneys  employed  in  buying  and  exporting  goods, 
not  actually  invest^  as  of  the  date  of  the  assessment,  are  subject  to  taxa- 
tion.    People  ▼.  Commissioners,  S.  C.  U.  S.  xi.  449 ;  104  U.  S.  466. 

10.  Rid.  ^  Property  in  Transit  out  of  Slate.  A  state  cannot  levy  a 
tax  upon  property  in  transit  to  other  states  or  countries.  OgHne  v. 
Crawford  County,  U.  S.  C.  0.  xii.  196. 

11.  Rid, —  Tonnage  Tax —  Citizenship.  Taxes  levied  by  a  state 
upon  ships  or  vessels  as  instruments  of  commerce  and  navigation  are 
within  the  clause  of  the  Constitution  which  prohibits  the  states  from  levy- 
ing any  dnty  of  tonnage  without  the  consent  of  Congress,  and  the  resi- 
dence of  the  owners  wUI  not  affect  the  question.      Treatsportation  Co.  v. 

Wheeling,  S.  C.  U.  S.  vui.  417 ;  99  U.  S.  278. 

12.  Corporation  —  Franchise  —  Interest  on  United  States  Bonds.  In- 
terest on  United  States  bonds  may  be  assessed  as  part  of  the  income  of  a 
corporatioa  taxed  on  its  franchise,  the  income  being  the  basis  of  the  tax. 
Philadelphia  Contributionship  v.  Gommonweallh,  Penn.  xii.  876.  See 
Teleg.  Co.  v.  Richmond,  Va.  3  Am.  L.  T.  R.  148. 

18.  Ibid. — Foreign  Corporation — Ferry  Company.  The  legislature 
may  put  a  tax  upon  a  foreign  corporation  which  it  permits  to  do  any 
bosiness  in  the  state,  as  a  ferry  company.  Comtnottwealth  v.  Ferry  Co. 
Penn.  xiL  763. 

14.  For  County  Purposes — State  Book  of  Assessment.  Connty  au- 
thorities in  laying  the  county  levies  must  look  to  the  books  provided  for 
the  state  assessment  for  the  subjects  of  taxation.  £.  B.  Co.  t.  Washing- 
ton County,  Ya.  vii.  250;  80  Qratt.  471. 
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15.  Hid, —  County  Taxing  Seal  BtkOe  of  Railroad  for  County  Pur- 
pout.  Counties  cannot  levy  a  tax  on  the  real  estate  of  railroads  within 
their  limits  for  coontj,  township,  school,  or  road  purposes.    Rid. 

16.  Foreign  Oorporationt — Capital,  Stock.  Where  an  act  declares 
that  the  capital  of  a  foreign  corporation,  doing  bnisness  within  tlie  state, 
shall  be  taxed,  such  tax  b  limited  in  inteut  to  the  property  and  assets  of 
the  corporation  within  the  state.  Comotontcealth  v.  Slcmdard  Oil  Co. 
Penn.  xv.  59. 

17.  Drummer  Act  —  Louisiana.  A  travelling  agent  or  "  drnmmer  *' 
for  a  commercial  house  is  not  a  "  clerk  "  within  the  meaning  of  art.  206 
of  the  Constitution,  and  he  is,  therefore,  subject  to  a  tax  upon  his  busi- 
ness pursuant  to  Acts  1881,  2  Ex.  Sess.  p.  90.  State  v.  Chapman,  La. 
xvi.  520. 

18.  Equality  of  Attettment  —  Clati  —  Hearing.  A  state  law  is  in  ex- 
cess of  the  legislative  power  which  in  effect  directs  the  assessment  of  a 
tax  imposed  upon  a  body  of  individuals  selected  out  of  a  general  class 
without  apportionment  or  equality  as  l>etween  them  and  the  general  class, 
or  as  between  themselves,  and  without  giving  them  any  opportunity  to 
be  heard.     Bank  v.  Maker,  U.  S.  C.  C.  xiii.  325 ;  20  Blatch,  841. 

19.  Impairing  Obligatiotu  of  Contractt.  The  provision  of  the  federal 
Constitution,  that  no  state  shall  pass  a  law  impairing  the  obligation  of 
contracts,  is  a  limitation  upon  this  taxing  power  of  a  state,  as  well  as 
upon  all  its  li^slation,  whatever  form  it  may  assume.  U.  S.  v.  Howard 
County,  ix.  734. 

20.  Inchoate  Right  to  Public  Lands.  The  possession  and  the  right  of 
possession  and  the  right  to  a  patent,  upon  payment  of  the  instalments,  is 
property  suMect  to  taxation.  People  v.  Donnelly,  Cal.  xii.  486 ;  58  Cat. 
144.     See  State  ▼.  Jones.  Minn.  iv.  630 ;  24  Minn.  451. 

21.  "Inhabitant."  The  term  "inhabitant"  in  statute  of  taxation 
means  "  one  domiciled."     Borland  v.  Boston,  Mass.  xiii.  466. 

22.  Lemd  of  Corporation  —  Capitid  Stock  Taxed,  Where  the  land  of 
a  corporation  is  necessary  for  its  uses,  and  is  include<l  in  its  capital  stock 
upon  which  a  corporation  tax  is  laid,  it  is  not  taxable  as  real  estate^ 
Gas  Company  v.  Chester  County.  Penn.  xii.  317. 

23.  Lands  on  Tide-  Water.  Lands  on  tide-water  below  high  water 
mark,  and  entirely  separate  from  the  fast  land,  the  title  being  in  the 
state,  cannot  be  assessed  for  taxes.  State  v.  Jersey  City.  N.  J.  xi.  270; 
13  Vroom,  305. 

24t.  Limited  Rate  —  l^ecial  Purposes.  Where  a  dty  charter  limits 
the  rate  of  taxation  in  one  section,  and  provides  for  taxation  for  special 
purposes  in  other  sections,  the  endre  taxation  cannot  exceed  the  rate  so 
limited.      Weher  v.  Traubel,  111.  x.  524 :  95  III.  427. 

25.  Local  Taxation — Bridge  —  Public  Improvement,  A  bridge  which 
is  part  of  a  public  highway  of  a  city  is  a  public  and  not  a  local  improve- 
ment.    In  re  Saw  ABU  Run  Bridge,  Penn.  y.  763  ;  85  Penn.  Su  163. 

26.  Mortgages  in  Another  State  —  Assessed  in  Hands  of  Agent. 
Mortgages  on  land  in  other  states  held  by  the  mortgagee's  agents  there 
and  subject  to  taxation  in  the  hands  of  the  agents,  are  not  assessable 
against  the  mortgagee  at  his  residence.     People  v.  Smith,  N.  Y.  xiv.  91. 

27.  Non-Residenl  —  Absence  in  Europe.  A  citizen  does  not  lose  his 
residence  by  a  sojourn,  long  or  short,  in  Europe,  and  he  is  subject  to 
taxation  as  a  resident  of  the  state.  Culbertson  v.  Iloyd  Co.  Ind.  ii.  413 ; 
52  Ind.  361. 

28.  Proper^ — Possession.  Property  liable  to  taxation  is  properU  in 
the  possession  of  the  tax-payer.  Murray  v.  Charleston,  S.  C.  U.  S.  y. 
545 ;  96  U.  S.  482. 

29.  On  R'lflroad  —  Franchises  —  Property.  Where  a  statute  (Act 
of  1872,  c.  284)  imposes  a  tax  of  one-half  per  cent,  upon  the  gross  re- 
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oeipts  of  nulroad  oofflpanies  in  lien  of  all  other  taxes,  the  act  !g  a  valid 
exerdoe  of  constitutional  power,  the  construction  of  the  act  being  that 
the  tax  is  imposed  npon  the  franchises  of  the  companies,  and  not  npon 
their  property,  as  that  term  is  us^  in  the  Bill  of  Bights.  State  v.  B.  R. 
Co.  Md.  iiL  288 ;  45  Md.  861. 

80.  R«mov<Me  BuUding$.  Buildings  placed  on  the  land  of  anothfr 
with  his  permission  are  personal  chattels  in  taxation.  Oommonweabk  v. 
Andrew*,  Va.  iii.  347. 

81.  Savings  Bank  —  Exeiae  on  Fra$tehite.  An  excise  may  be  iaid 
npon  the  franchise  of  a  corporation  transacting  a  particular  business  in 
this  state.     Commonwealth  v.  Bani,  Mass.  v.  172 ;  128  Mass.  493. 

32.  Ibid.  —  Liquidation.  Where  prior  to  the  assessment  of  the  tax  a 
savings  bault,  subject  to  the  tax,  had  been  placed  in  the  hands  of  a  re- 
ceiver, and  perpetually  enjoined  from  transacting  any  business,  and  its 
affiurs  were  being  wound  np,  the  claim  of  the  commonwealth  to  recover 
a  tax  is  invalid.    Ibid. 

83.  Special  Tax  —  Injury  by  Railroads.  An  act  fixing  a  liability  on 
a  railroad  company  for  expenses  consequent  on  the  death  of  a  person  on 
its  cars,  or  the  killing  of  persons  by  the  cars,  is  a  special  tax  for  wbicfa 
there  is  no  sanction  in  the  Constitution  of  Illinois.  R,  R.  Co.  v.  Ladtey, 
111.  L  43. 

34.  Statute  —  Retrospective  Operation.  Tax  laws  are  preeamed  to 
operate  only  prospectively  unless  they  plainly  express  a  different  intent 
Fuller  v.  Grand  Rapids,  Mich.  vii.  785  ;  40  Mich.  395. 

85.  &ock —  Capital  Taxed.  Where  personal  property  for  taxation 
embraces  the  capital  stock  of  a  corporation,  an  owner  of  shares  of  the 
capital  stock  is  not  required  to  list  bis  shares  for  taxation.  Jones  v. 
Davis,  Ohio,  x.  122;  85  Ohio  St.  474. 

86.  Stock  —  Foreign  Corporation  —  Assessment  in  State  of  Corpora- 
tion. Though  stock  in  a  corporation  is  assessable  in  the  state  of  the 
corporation,  the  stockholder  may  be  assessed  at  his  residence  upon  his 
shares.  Dger  v.  Osborne,  R.  I.  i.  424.  San  Francisco  t.  Fry,  Cal.  xvi. 
456.  Per  contra,  Kimball  v.  Mlford,  N.  H.  2  Am.  L.  T.  B.  504.  Gmr 
monweahh  v.  Standard  Oil  Co.  Penn.  xr.  59. 

37.  Ibid.  —  Investment  in  Foreign  Real  Estate.  That  the  capital  stock 
is  invested  in  real  estate  lying  without  the  jurisdiction  of  the  state  is  im* 
material ;  the  state  has  control  over  the  shares,  and  their  true  value,  for 
the  purposes  of  taxation.      Coal  Co.  v.  Alleghany,  County,  Md.  xv.  173. 

38.  Ibid.  — Non-Resident  Stockholders.  The  shares  of  capital  stock  of 
a  corporation  are  subject  to  taxation  in  the  hands  of  non-resident  stock- 
holders.    Ibid. 

39.  Ibid.  —  Of  Trade  Corporation.  Where  there  is  no  legislative  au- 
thority to  assess  for  taxation  the  shares  of  a  corporation,  not  a  moneyed 
corporation,  but  a  membership  for  trade  purposes  only,  no  tax  can  be 
levied  and  collected  thereon.  Cotton  Exchange  v.  Board  of  Assestort, 
La.  xvii.  47.  <, 

40.  Bg  Subordinate  Body — Statute.  When  subordinate  bodies  seek 
to  impose  taxation  they  must  show  a  dear  and  unmistakable  authority  so 
to  do,  derived  from  the  express  words  or  necessary  implication  of  a 
Btatute.     State  v.  GvUenberg,  N.  J.  v.  753. 

41.  Drantportation  Company.  A  petroleum  company  flowing  petro> 
leum  from  one  place  to  another  through  pipes  is  a  transportation  com- 
pany within  the  meaning  of  tlie  acts  of  April  24,  1874,  §  4,  and  March 
80, 1877,  i  5,  and  taxable  as  such.  Conduit  Co.  v.  Commonwealth,  Penn. 
ix.  155. 

42.  To  Relieve  Treaxurtrfor  Lost  Money.  The  legislature  cannot  au- 
thorize the  assessment  of  taxes  to  refund  to  a  township  treasurer  moneys 
belonging  to  the  township  and  lost  by  him.  Bristol  v.  Joknscn,  Mich.  ii. 
227;  34  Mich.  123. 
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43.  Water  Bates  —  Lien.  "Water  rates  paid  bj  oonsDiners  are  in  no 
sense  taxation,  and  the  lien,  though  enforced  in  the  same  way  as  a  lieu 
for  taxes,  hy  sale  of  the  premises,  ia  really  a  lien  for  an  indebtedness  like 
that  enforced  on  mechanics'  contracts,  or  against  ships  and  vessels.  Jone$ 
T.  Commissioners,  Mich.  ii.  475 ;  34  Mich.  278. 

44  Just  and  Uniform  Btde  of  Assessment.     Violations  or  evasions  of  II.  The 
duties  imposed  by  law  to  secure  a  just  and  uniform  rule  of  assessment,         ' 
which  go  to  impair  the  general  equality  and  uniformity  of  the  assess- 
ment, vitiate  the  whole  assessment  as  the  foundation  of  a  valid  tax. 
ifarsh  V.  Chrk  Co.  Wis.  v.  473. 

45.  Addition —  Complaint.  When  a  board  of  equalization  adds  to 
the  assessed  value  of  property,  without  the  statutory  complaint  made,  its 
action  is  null  and  void,  i^ate  v.  Washoe  Co.  Nev.  ix.  15.  See  Jones 
V.  Davis,  Ohio,  x.  122. 

46.  Assessor's  Oath.  Unless  the  assessor  take  the  prescribed  oath 
the  roll  will  be  invalid  and  the  tax  void.  Morrill  v.  Taylor,  Neb.  iv.  21. 
Marsh  V.  dark  County,  Wis.  v.  473.  Power  v.  Kindschi,  Wis.  xvii. 
605. 

47.  Bank  Shares  —  Residence.  Bank  shares  of  the  estate  of  a  de- 
ceased person  must  be  assessed  as  of  the  place  where  all  the  other  prop- 
erty of  the  deceased  is  assessed.  Severe  v.  Boston,  Mass.  v.  46;  123 
Mass.  875. 

48.  3id.  —  Statute  —  Act  of  1 872  —  Locality  of  Batik  — Residence  of 
Representative.  That  a  bank  u  located  in  another  place,  and  that  the 
personal  representatives  reside  there,. is  no  ground  under  the  statute  of 
1872  to  assess  the  bank  shares  in  that  place.     Ibid. 

49.  Comparative  Values.  On  a  petition  for  an  abatement  of  a  real 
estate  tax,  the  appruiDul  complained  of  may  be  compared  with  the  ap- 
praisal of  other  real  estate  in  the  same  town,  for  the  purpose  of  ascer- 
taining whether  the  assessment  was  proportional,  and  wliether  justice  re- 
quires an  abatement.     Manchester  Mills  v.  Manchester,  N.  H.  vi.  785. 

50.  Contracts  for  Sale  of  Land  —  >St(tu.  Contracts  for  the  aftle  of 
land  are  personal  property,  but  the  contracts  must  be  enforced  in  the 
state  in  which  the  land  is  situate,  and  are,  therefore,  there  assessable. 
Redmond  v.  Rutherford  County,  N.  C.  xv.  634 ;  87  N.  C.  722. 

61.  Of  Debt — Situs.  The  situs  of  a  debt  is  at  the  creditor's  resi- 
dence.    Kirtland  v.  Hotchkiss,  S.  C.  U.  S.  viii.  769;  100  U.  S.  491. 

62.  Dedtiction  —  Corporations  —  "  Ft^  emd  TVue  Value  "  —  Surplus. 
Where  a  statute  provides  for  the  assessment  of  the  shares  of  a  corpora- 
tion at  "their  full  and  true  value,"  deducting  the  proportional  value  of 
the  real  estate  owned  by  the  corporation  the  just  assessment  will  include 
the  surplus  or  undivided  profits  of  corporation.  People  v.  Commission- 
ers, S.  C.l],  S.iv.  213. 

53.  Jbid.  —  Debts  —  Deduction  for  Debt  or  Mortgage.  The  deduction 
for  a  mortgiige,  or  the  debt  secured  thereby,  must  be  claimed  by  the 
owner  of  the  assessor  of  the  township  wherein  the  lands  in  the  mortgage 
described  are  situate.  Slate  t.  Manning,  N.  J.  viii.  55 ;  11  Yroom, 
461. 

54.  Ibid.  —  Sworn  Schedule.  It  is  only  when  he  seeks  to  have  the 
kmount  of  his  invoice  diminished  that  a  tax-payer  is  obliged  to  exhibit 
under  oalh  a  schedule  of  his  indebtedness,  and  the  names  of  his  creditors. 

Wiggin  v.  Colebrook,  N.  11.  ii.  474. 

55.  Jbid.  —  United  States  Bonds  —  Redemption  —  Loss  of  Premium. 
Where  United  States  bonds  have  been  bought  by  a  corporation  at  a  pre- 
mium and  redeemed  by  the  federal  authorities  at  par,  tlie  amount  of  the 
premium  rannot  be  deducted  as  a  loss  by  the  corporation  from  its  return 
of  annual  net  earnings  required  by  law.  Philadelphia  ContributorMp  T. 
Commonwealth,  Penn.  xiL  376. 
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56.  On  Dividendi.  In  fixing  the  amount  of  a  taxable  dividend,  oontri- 
bntion  made  by  the  Btockholders  to  supply  losses  cannot  be  deducted 
from  the  actual  amount  received  and  divided  amongst  tlie  stockholders. 
Conduit  Go.  V.  CbmmonieecUtk,  Penn.  ix.  15d. 

57.  Double  Taxation — Foreign  Insurance  Companies  —  Exaction  of 
Percentage  on  Premiums  —  Lieente  Fee.  The  taxation  of  the  net  re- 
oeipta  of  foreign  insurance  companies  doing  bosiuess  in  the  state  the 
same  as  otlier  personal  property,  and  the  requiring,  by  a  city  ordinance 
passed  pursuant  to  the  charter,  of  the  payment  by  such  companies  of  a 
certain  percentage  upon  premiums,  is  not  double  taxation,  and  does  not 
violate  the  constitutional  rule  of  uniformity  in  taxation,  as  such  require- 
ment is  not  a  tax,  or  in  the  nature  of  a  tax,  bat  is  the  sum  or  fee  paid 
for  a  license.      WaMeer  v.  Springfield,  III.  x.  458  ;  94  111.  364. 

58.  Ibid.  —  Toum  Line  in  Dispute —  Imaginary  Line.  Where  a  line 
between  two  towns  is  in  dispute,  an  asset^sment  by  the  assessorsof  both 
towns  on  an  imaginary  line  run  by  the  assessors  is  donble  taxation.  Peo- 
ple  V.  Essex  County,  N.  T.  xii.  537. 

59.  Foreign  Corporation  —  Phce  of  Assessment  —  Principal  Office. 
A  foreign  corporation  must  be  assessed  in  the  place  where  its  principal 
office  is  locat(Ml  (LL.  1855,  c.  87) ;  the  tools  and  machinery  of  snch  cor- 
poration, though  uxed  in  a  different  part  of  the  state,  cannot  be  asse{«ed 
where  so  placed.     People  v.  Mc  Clean,  N.  Y.  ix.  521. 

60.  Hearing — Insufficient  Assessment.  No  complaint  that  a  person 
has  been  assessed  too  low  shall  be  acted  upon  without  notification  to  the 
person  so  assessed  or  to  his  agent.  •  CooWaugh  v.  Huck,  111.  vi.  234. 

61.  Ibid.  —  Summary  Tax.  Parties  whose  property  is  to  be  taken  by 
summary  tax  proceedings  are  entitletl,  as  of  right,  to  be  heard  at  some 
stage  of  the  proceedings  before  the  tax  becomes  an  established  cliarge 
against  them  or  their  property.  Thomas  v.  Cain,  Mich.  iii.  408 ;  85 
Mich.  155. 

62.  hregtdaritiet.  Irregnlarities  in  assessments  which  do  not  afFect 
nnjustiy  the  rights  of  the  tax-payer,  will  not  invalidate  a  tax.  Paring- 
ton  y.  People,  111.  iii.  248. 

63.  Lien  —  Land  of  Corporation.  The  capital  stock  and  franchise  of 
a  corporation  are  recognized  by  the  statute  as  to  be  listed,  valued,  and 
taxed  as  personal  property,  and  the  tax  thereon  becomes  no  lien  on  the 
real  estate  of  the  corporation  nntil  made  so  by  the  collector  taking  the 
proper  steps  to  make  it  such.  Belleville  Noul  Co.  t.  People,  IIL  xii.  267 ; 
56  III.  899. 

64.  Ibid.  —  New  Tork.  In  New  York,  no  lien  or  incumbrance  on 
lands  assessed  is  created  by  the  assessment.  Barlow  v.  Bank,  N.  Y.  i. 
141  ;  63  N.  Y.  399. 

65.  Ibid.  —  Notice  of  Sum  Due  —  Demand.  To  the  creation  of  a  lien 
are  necessary  nn  assessment  fixuig  the  amount  of  the  tax,  a  notice  that 
the  tax  is  due,  and  a  demand  thereof  from  the  tax-payer.  U.  S.  v.  R.  R. 
Co.  U.  S.  C.  C.  ix.  566. 

66.  Limitation  —  Statute.  The  limitation  of  fifteen  months  within 
which  an  assessment  for  taxes  may  be  made  has  no  ap[i]ication  when  ihe 
action  is  against  a  corporation  for  taxes  imposed  by  statute.  C  &  v. 
R.  R.  Co.  U.  S.  C.  C.  ix.  676. 

67.  Partnership  Property  —  Non-Resident  Partners.  The  full  assess- 
ment of  partnership  property  is  proper,  where  it  does  not  appear  what  is 
the  interest  of  the  resident  partner.  Taylor  v.  Love,  N.  J.  xii.  406 ;  14 
Vroom,  142. 

68.  Location  of  Personal  Property  —  Agency.  Personal  property  of 
a  resident  of  the  state  cannot  be  assessed  to  his  agent  in  another  county, 
though  he  have  the  possession  and  management  of  the  property.  Appli- 
cation of  Robinson,  N.  Y.  xii.  215. 
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69.  OwnertMp  —  Notice.  If  one  of  the  assesgors  is  informed  of  the 
ownenhip  of  a  lot,  an  assessment  to  another  as  owner  is  void.  2'/iompion 
V.  Gerrish,  N.  H.  ii.  464  ;  57  N.  H.  86. 

70.  Railroad  Property —  Valuation  of  Officen  of  Road  —  Further 
Valuation.  The  return  of  the  value  of  railroad  property  by  the  officers 
of  the  road  is  not  couclusive,  but  the  board  of  equalization  may  make 
what  valuation  it  pleases,  and  it  is  not  compelled  to  take  evidence  in  so 
assessing  the  property.     R.  R.  Co.  v.  DurreU,  IIL  vi.  745. 

71.  Reducing  Valuation.  To  support  a  tax  there  must  be  a  valid 
assessment  made  in  substantial  compliance  with  the  statute.  A  reduc- 
tion of  the  valuation  will  avoid  it.  Schettler  v.  Ft.  Howard,  Wis.  iv.  701 ; 
43  Wis.  48 ;  5.  C.  v.  510. 

72.  School  Tax  —  Irregularities.  Where  there  is  a  substantial  com- 
pliance with  the  law  in  relation  to  the  levying  of  a  school  tax,  it  cannot 
be  successfully  assailed.     People  v.  PraU,  Cal.  xiii.  201 ;  59  Cal.  77. 

73.  Ibid.  —  Property  Brought  within  the  District.  A  tax  to  build  a 
school-house  is  assessable  on  property  brought  within  the  district  after 
the  voting  of  the  tax  but  before  the  laying  of  the  assessment.  Fifi«ld 
V.  Sweatt,  N.  H.  i.  574. 

74.  Succession  Tax  —  Act  of  1864  —  Will— Husband  and  Wife. 
Where  property  is  given  by  will  by  a  wife  to  her  husband,  a  succession 
tax  is  due  under  the  Act  of  1864.  notwithstanding  the  property  was 
bought  and  paid  for  by  the  husband,  and  deeded  to  the  wife  under  an 
understanding  that  she  was  to  devise  the  same  on  her  death  to  her  hus- 
band.    Ransom  v.  U.  S,  U  S.  C.  C.  viii.  164. 

75.  Property  in  Another  Town  —  Action  —  Abatement.  Where  per- 
sonal or  real  property  in  another  town  is  included  in  his  assessment,  the 
tax-payer,  though  he  pays  under  protest,  cannot  recover  the  payment ; 
his  remedy  was  by  application  for  abatement.  Waits  v.  Priweton, 
Maine,  iii.  749 :  66  Maine,  225. 

76.  "  Transfer  "  —  Foreclosure  —  Failure  to  Redeem.  The  foreclosure 
of  a  mortgage,  and  failure  to  redeem,  "  transfers  "  the  property  to  the 
mortgagee,  for  the  purposes  of  taxation.  Bcmk  v.  Lawler,  Conn.  viii. 
747. 

77.  Transfer  of  Quarter  Section  of  Public  Land.  Where  the  entry  on 
public  land  was  made  on  the  southeast  quarter  of  a  section  in  1869,  and 
upon  surrender  in  1873  the  owner  was  permitted  to  take  the  northeast 
quarter  of  the  section,  he  was  assessable  on  the  latter  from  1878,  only. 
Donovan  v.  Shke,  Neb.  v.  180. 

78.  Vacant  Lots  —  Water  Pipes.  Taxes  provided  for  against  vacant 
lots  in  front  of  which  water  pipes  are  laid,  not  devoted  by  the  statute 
authorizing  them  to  any  specific  purpose,  must  go,  if  valid,  into  the 
general  fund.  Jones  v.  Water  Oommissioners,  Mich.  ii.  475 ;  34  Mich. 
278. 

79.  Ward's  Property —  District.  Personal  property  of  the  ward  is 
assessable  in  his  dutrict  of  the  county.  Louisville  v.  Sierlsy's  Guardian, 
Ky.  xiii,  396 ;  80  Ky.  71. 

80.  Construction.     A  statute  of  exemption  will  be  oonstraed  in  favor  ni.  Kxemp- 
of  the  state.     R.  R.  Co.  v.  Commonwealth,  S.  C.  U.  S.  iv.  301 ;  94  U.  S.  tion. 

718.      R.  R.   Co.  V.  Hamilton  County,  Tenn.  iv.   465.     Redemptorist 
Fathers  v.  Boston,  Mass.  x.  664. 

81.  Church  Propertf/  —  Church  Lot  —  Building  not  Erected.  Land  on 
which  a  church  is  to  be  built  which  would  be  exempt  is  also  exempt 
while  held  for  the  purpose  of  putting  the  church  on  it.  Church  v.  New 
Tort,  N.  Y.  ix.  486. 

82.  Ibid.  — Churth  School.  Lands  and  bnildings  nsed  exclusively  for 
the  pnrpoMS  of  an  academy  or  seminary  for  the  instruction  of  females 
agreeaUy  to  the  faith  and  practice  of  the  Roman  Catholic  church,  and 
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for  dormitories  and  convenient  ont-baildings  in  connection  therewith,  arc 
exempted  from  taxation  by  the  provisions  of  Gren.  Stats,  cb.  49,  sec.  t. 
Warde  v.  Manehesler,  N.  H.  ii.  254 ;  68  N.  H.  608. 

83.  Ibid. —  Camp-Meeting  Buildings.  Only  the  buildings  on  a  camp- 
meeting  ground  which  are  used  ezclunively  for  religions  services  are  ex- 
empt from  taxation.  Camp-Meeting  Asto.  v.  hehool  District,  Penn.  xiv. 
157. 

84.  Jbid,  —  Parochial  School  Building  and  Grounds.  A  parocliial 
free  school  building,  together  with  the  land  whereon  it  is  situated,  and 
the  grounds  adjacent  used  as  a  play-ground,  is  exempt  from  taxation.  In 
re  Grace,  Minn.  xii.  143. 

85.  Ibid.  —  Parsonage  —  On  Church  Lot.  A  parsonage  erected  by  a 
religions  society  on  its  church  lot  is  liable  to  taxation  as  real  estate. 
State  T.  Axtell,  N.  J.  riii.  242.  Church  v.  Montgomery  County,  Penn. 
xii.  476. 

86.  Ibid.  —  Rented  Rooms.  Rooms  rented  by  a  charitable  and  relig- 
ions corporation  to  tenants  paying  the  usual  rate  of  rent,  are,  clearly,  not 
occupied  by  the  corporation  or  its  officers  for  religious  or  charitable  pur- 
poses, within  the  meaning  of  the  tax  art  of  Massachusetts,  exempting 
property  so  occupied  from  taxation.  Chapel  of  the  Good  Shepherd  v. 
Boston,  Mass.  ii.  61 ;  120  Mass.  212.  See  Eedemptorist  Fathers  v.  Bos- 
ton,  Mass.  x.  664. 

87.  Federal  Property,  Property  owned  by  the  United  Stales  and 
used  to  effectuate  powers  granted  under  the  Constitution  is  not  subject  to 
state  taxation.     Commonwealth  v.  Andrews,  Ya.  iii.  347. 

88.  Homestead.  A  homestead  is  liable  to  taxation  as  soon  as  the 
owner  has  the  right  to  make  his  final  proof  and  complete  his  title.  Bd- 
linger  v.  White,  Neb.  iii.  348 ;  5  Neb.  399. 

89.  Hospital  —  Transfer  of  Hospital.  The  exemption  of  the  sites  of 
hospitals  in  38  Geo.  3,  c.  5,  from  assessment  to  the  land  tax  is  an  ex- 
emption impre8>ed  upon  ihe  land  itself,  and  remains  unaffected  by  the 
removal  of  the  hospital  to  another  site  and  the  application  of  the  land  to 
other  uses.     Rabbits  v.  Cox,  Ct.  of  Appeal,  iv.  631. 

90.  Inter- State  Bridge  —  Municipal  Taxation.  The  jurisdiction  of  the 
State  of  Kentucky  over  the  Ohio  River  extends  to  its  northwestern 
shore.  A  bridge  over  the  Ohio  at  Louisville  is  a  proper  subject  of  state 
taxation,  but  not  (because  the  bed  of  the  river  was  exempt)  of  municipal 
taxation.     Bridge  Co.  v.  Louisville,  Ky.  xvi.  555. 

91.  Market  House.  A  market  house  owned  by  a  private  corporation, 
organized  to  let  out  stalls  for  the  sale  of  meat,  vegetables,  and  provisions 
of  all  kinds,  is  not  exeoapt  from  taxation  for  municipal  purposes.  Mar- 
ket House  Co.  V.  Berks  County,  Penn.  xiv.  413. 

92.  Municipal  Bonds.  New  York  city  bonds  are  not  entitled  to  ex- 
emption.    People  V.  Commissioners,  N.  Y.  vii.  627. 

93.  Occupation  —  Franchise  to  Construct  Railroad.  A  franchise  con- 
ferred by  the  legislature  to  construct  a  railroad  track  through  the  streets 
of  a  city,  and  to  run  cars  thereon,  upon  certain  conditions,  is  not  a  con- 
tract in  snch  sense  that  it  exempts  the  occupation  or  business  of  operat- 
ing the  road  from  taxation  by  the  municipal  authorities,  in  cases  au- 
thorized by  law.     San  Jose  v.  R.  R.  Co.  Cal.  vii.  391 ;  53  Cal.  476. 

94.  Public  Debt  of  Another  State  —  Exemption.  The  roistered  pub- 
lic debt  of  a  state,  though  exempt  from  taxation  thereby,  may  be  as- 
sessed  at  the  residence  of  the  bolder.  Bonaparte  v.  Baltimore,  S.  C. 
U.  S.  xiii.  353. 

95.  PuUic  Institution  —  Rents.  A  public  institution  whose  biulding  is 
exempted  from  taxation  must  he  assessed  upon  all  profits  made  tbereon 
by  way  of  rent  or  otherwise.    Library  Asso.  v.  Pelton,  Ohio,  xiL  373. 

96.  "Purely  Public  Charity  "— Test.    The  test  of  a  public  charitr 
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is  its  indefinite  or  unrestricted  qoality.    Donahugh  t.  Library  Oompa»/y, 
Penn.  t.  568. 

97.  Ibid.  —  State  AdrmnistrcUion.  A  "  purely  pnblic  charity  "  is  not 
Decessarily  one  controlled  and  administered  by  the  state  herself,  but  is 
an  institution  for  purposes  of  purely  public  charity  and  not  administered 
for  private  gain.     Ibid. 

98.  Jbid. —  Church  School.  A  church  school  fi'ee  to  many,  bat 
where  tuition  fees  were  paid  by  those  who  could  pay,  is  not  a  purely 
public  charity  and  so  exempt  from  taxation.  Miller' t  Appeal,  Peun.  xii. 
284. 

99.  Rid.  —  Literary  InHitute.  An  institute  for  the  "  promotion  and 
diffusion  of  knowledge  among  the  community  at  large,"  but  with  benefits 
restricted  to  its  members,  except  as  they  choose  to  extend  them,  is  not 
a  purely  public  charity  and  so  exempt  from  taxation.  County  Institute 
V.  Delaware  County,  Penn.  x.  95. 

100.  Ibid.  —  Library  Nominally  owned  by  Stockholders —  Annual  Fee 
far  Use  of  Books.  A  library  open  to  the  public  is  a  purely  public  char- 
ity, and  its  character  is  not  destroyed  by  the  fact  that  it  is  nominally 
owned  by  stockholders,  who  have  the  power  of  electing  managers,  and 
the  privilege  of  taking  books  from  the  building  in  payment  of  an  an- 
nual sum,  which  privilege  may  be  enjoyed  by  any  one  of  the  general 
pnblic  on  payment  of  a  certain  sum  for  each  book  taken  out,  and  secur- 
ity being  given  for  its  return  Donohugh  v.  Library  Company,  Penn.  v. 
568. 

101.  Ilnd.  —  Limitation  to  Designated  Glasses,  That  a  charity  is 
limited  to  a  certain  class  of  the  community,  as  males  or  females,  persons 
of  a  certain  trade  or  of  a  certain  religious  faith,  does  not  destroy  the 
purely  public  character  of  the  charity.  St.  Stephen's  Church  v.  School 
District,  Penn.  x.  54. 

102.  Ibid.  —Prfference  given  to  Certain  Religious  Classes.  A  charity 
for  girls  which,  after  providing  for  a  preference  to  girls  of  a  certain  re- 
ligious faith,  baptbed  within  certain  limits,  is  expressed  to  be  for  all 
white  girls  of  legitimate  birth  of  a  certain  age,  is  a  purely  public  charity 
in  the  strict  sense.     Ibid. 

103.  Ibid.  — Force  of  Word  ''  Purely ^^ —Gain  or  Profit.  Where  the 
charity  is  public  the  exclusion  of  all  idea  of  private  gain  or  profit  is 
equivalent  in  e£fect  to  the  force  of  the  word  "  purely  "  as  applied  to  a 
public  charity  in  a  constitutional  provision.     Ibid. 

104.  Railroad  Property.  When  a  charter  of  a  railroad  company  ex- 
empts certain  property  from  taxation  it  is  not  lawful  for  the  commis- 
sioners of  a  county  to  tax  said  propertv.  R.  R.  Co.  v.  Alamance  County, 
N.  C.  iii.  669  ;  76  N.  C.  212. 

105.  Railroad  Stock — "  After  Completion  of  Road."  The  exemption 
of  the  capital  stock,  etc.,  of  a  railroad  from  taxation  "  for  ten  years 
after  the  completion  of  the  road  "  is  an  exemption  during  ten  years,  to 
begin  after  the  completion  of  the  road  and  not  from  the  time  of  incor- 
poration.   Dennis  v.  R.  R.  Co.  La.  xiv.  79. 

106.  Revocation.  An  exemption  from  taxation  without  any  special 
contract  is  a  gratuity,  and  is  revocable  at  the  opUon  of  the  state.  R.  R. 
Co.  V.  Supervisors,  S.  C.  U.  S.  ii.  716. 

107.  Selection.  The  legislature  can  divest  itself  and  its  successors  of 
the  power  of  taxation,  by  selecting  the  subjects  of  taxation,  and  excluding 
or  exempting  other  subjects  which  they  had  the  power  to  tax.  Scot- 
Icmd  County  v.  R.  R.  Go.  Mo.  iv.  215. 

108.  United  States  Bonds.  United  States  bonds  for  purposes  of  ex- 
emption are  to  be  estimated  at  their  par  and  not  their  market  value. 
J'eople  V.  Commissioners,  N.  Y.  vii.  627. 

109.  Ibid. — Premium.    The  premium  upon  United  States  bonds  is  no 
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more  assessable  for  taxation  tbon  the  bonds  tbemselres.     Ptofla  r.  Com- 
miisioners,  N.  Y.  xiv.  693. 

110.  Ibid.  -"  Sauing*  Bank  —  Capiud.  The  capital  of  a  savings  bauk 
to  the  ezteot  that  it  is  iuvested  iu  Uuited  States  bouds,  is  not  subject 
to  taxation.  BaiUi  v.  Burlington,  Iowa,  x.  770. 
IV.  Collectioo.  111.  Assessment  —  Statute.  An  action  of  debt  may  be  maintained  to 
recover  taxes,  without  an  assessment,  wliere  the  statute  describes  the 
subject  of  the  taxes,  and  fixes  the  rates  so  that  the  amount  may  be  as- 
certained by  evidence.     K  S.  v.  J?.  B.  Co.  U.  S.  C.  C.  ix.  676. 

112.  Ibid. — Payment — Balance  Dtte.  Assessment  and  payment  of 
taxes  are  not  a  I)ar  to  an  action  for  the  recovery  of  an  amount  claimed 
to  be  due  over  and  above  the  amount  assessed  and  paid.     Ibid. 

lis.  Collector's  Competuation.  No  compensation  can  be  allowed  the 
collector  for  ineffectual  effoiU  to  collect  taxes,  though  the  same  be  paid 
to  the  county  after  the  collector's  term  has  expired.  Gordon  v.  Lafv^ 
etle  County,  Mo.  xiii.  276 ;  74  Mo.  426. 

114.  Corporations  —  Interest — Foreign  Bond/iolders.  A  tax  on  in- 
terest paid  by  corporations,  under  the  internal  revenue  law,  is  not  invali- 
dated by  the  provision  that  the  amount  of  it  may  be  withheld  from  the 
dividend  or  interest  going  to  the  stockholder  or  bondholder,  though  the 
latter  be  a  citizen  or  subject  of  a  foreign  government,  with  no  residence 
in  this  country.  B.  B.  Co.  v.  Slack,  S.  C.  U.  S.  ix.  336 ;  100  U.  S. 
659. 

115.  Counter- Claim.  A  counter-claim  is  not  allowable  against  a  tax 
unless  expressly  permitted  by  statute.  Morgan  v.  B,  B.  Co.  Colo.  xvi. 
104. 

116.  Deit.  A  tax  is  a  personal  debt,  and  tlie  state  is  entitled  to  aH  the 
remedies  for  its  collectioo,  including  an  ordinary  suit  at  law.  State  v. 
Duncan,  Tenn.  ix.  692 ;  3  Lea,  679. 

117.  Ibid.  —  Mearing.  The  tax  is  conclusive  after  an  opportunity  in 
court  to  be  heard  in  opposition  thereto.  Theological  Seminary  y.  6<^ 
U.  S.  C.  C.  xiv.  4;  11  Diss.  289. 

1 18.  Disbursement  —  County  Treasurer.  The  county  treasurer  has 
no  authority  to  dibburse  funds  collected  by  him,  but  must  pay  ihem  over 
to  the  disbursing  officer  designated  by  the  law.  Morgan  v.  B.  B.  Co. 
Colo.  xvi.  104. 

119.  Duty  of  Collector  —  Legality  of  Tax.  It  is  the  duty  of  the  col- 
lector to  exhaust  his  authority  in  reasonable  efforts  at  collection,  without 
regard  to  his  opinion  of  the  regularity  or  legality  of  the  assessment. 
dove  V.  Newton,  N.  H.  x.  406. 

120.  Compromise  by  Attorney  General  The  attorney  general  is  with- 
out authority  to  compromise  a  debt  due  the  State  for  tax  at  less  than  the 
amount  due,  or  at  a  less  rate  of  taxation  than  that  fixed,  or  to  release  a 
railroad.company  from  the  ad  valorem  tax  imposed  upon  it.  St<ite  t.  B. 
B.  Co.  Ga.  xvi.  42. 

121.  Ibid. —  Governor.  Nor  has  the  governor  power  to  compromise 
or  release  a  tax  due ;  he  cannot  do  more  than  suspend  the  collection  of 
the  tax  until  the  meeting  of  the  next  general  assembly.     Ibid. 

122.  General  Assignment.  In  the  absence  of  statutory  requirements 
taxes  will  not  be  paid  out  of  an  assigned  estate,  iu  preference  to  creditors. 
Li  re  Lewis,  N.  Y.  ix.  631. 

123.  Highway  Tax  —  Labor  — Money  Tax.  A  highway  tax  due  in 
labor  cannot  be  converted  into  a  tax  payable  in  money  unless  there  is 
the  statutory  notice  to  appear  and  work  at  certain  time  and  place,  and 
default  thereon.     Diss  v.  New  Haven,  Wis.  v.  127. 

124.  ^junction.  An  injunction  will  not  be  granted  to  restrain  the 
collection  of  taxes.  Taylor  v.  Secor,  S.  G  U.  S.  3  Am  L.  T.  R.  266. 
Bcmk  V.  Laioler,  Conn.  viii.  747 ;  46  Conn.  243.     Macy  v.  Nantucket, 
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M«S8.  iri.  216.  Bank  v.  WaUn,  tJ.  S.  C.  C.  rif.  292;  1*  filatch.  242. 
Johttttony.  Afaeon,  Ga.  ir.  208.  Mitiing  Oo.  v.  Auditor  General,  Mnih; 
vi.  580. 

125.  IHd. —  Claud  on  Title.     A  bill  to  ehjom  the  collectrou  of  a  tar 
which  bj  statnte  is  made  a  lien  upon  lands  is  sustained  as  a  proper  one' 
to  renkOve  a  ctoud  upon  the  title  to  lands.     Thomat  v.  Gain,  Mich.  iii. 
408;  8.5  Ml<$h.  135;  4  Am.  L.  T.  R.  1. 

126.  Rid. — Exee$tive  Aaestment — Payment  A  taz-pay'e^  is  en- 
titled to  an  injunction  agadnst  an  excessive  assessment  only  where  he  has 
{Htid  what  is  justly  due.     Oonnors  v.  Detroit,  Mich.  riii.  985. 

127.  Ibid.  —  Federal  Courtt.  Unless  a  state  trenches  upon  the  legiti- 
mate authority  of  the  federal  government,  or  violates  rights  under  the 
federal  Constitution,  the'  federal  courts  cannot  relieve  against  state  taxa- 
tion, however  unjost,  oppressive,  or  onerous.  Kirtland  v.  HotchHss,  8. 
C.  U.  S.  viii.  769;  100  U.  S.  491. 

128.  Ibid.  — Joinder  of  Tax-Payert.  Separate  tax^payers  may  join  as 
complainants  in  a  bill  to  enjoin  the  collection  of  an  illegal  tax.  Brittot 
V.  Johnson,  Mich.  ii.  277;  84  Mich.  123. 

129.  Nnd.  —  Overvcdttation  of  National  Bank  Sharee  —  Tenlder  of 
Just  Sum.  Where  there  is  payment  or  tender  of  the  sum  which  National 
Bank  shares  ought  to  pay  under  the  rule  established  by  the  act  of  Con-' 
gress,  a  court  of  equity  will  enjoin  the  state  authorities  from  collecting 
the  remainder  of  a  greater  amount  which  has  been  assessed.  Felton  v. 
Bank,  S.  C.  U.  S.  ix.  898. 

130.  Ibid.  —  Property  of  Ahoth'T.  Though  the  property  assessed  be- 
longs to  another,  an  injunction  will  not  be  granted  to  restrain  the  collec- 
tion of  the  taxes  thereon.     Bank  v.  Lawler,  Conn.  viii.  747. 

131.  Interest — Statute.  The  rule  is,  that  where  an  action  is  given  for 
taxes,  interest  is  not  recoverable  unless  the  statute  gives  it.  Teley.  Oo. 
V.  Slate,  Tex.  xiv.  63. 

182.  Rid.  —  On  Verdict.  Taxes  found  to  be  due  bear  interest  from 
the  date  of  the  verdict.     State  v.  B.  B.  Oo.  Ga.  xvi.  42. 

183.  Internal  Revenue  —  Bvidence  —  Rev.  Stat.  §  3407.  In  an  action 
by  the  government  to  recover  taxes  alleged  to  be  due  by  a  bank,  under 
Rev.  StHt.  §  3407,  the  assessment  by  the  commissioner  of  internal  reve- 
nue is  not  conclusive  evidence  of  the  liability  to  pay,  but  the  defendant 
may  show  by  other  evidence  that  it  was  not  liable  to  the  tax.  U.  S.  v. 
Bank,  U.  S;  0.  C.  xv.  262. 

134.  Levy  after  Seizure  by  the  United  State*.  The  owner  of  real' 
estate  in  Boston  seized  by  the  United  States  for  a  post-office,  under  the 
Act  of  Congress,  March  8,  1873,  is  not  personally  liable  for  taxes  thereon, 
assessed  after  such  seizure  but  before  the  title  of  the  government  be- 
came complete.     S/ierwin  v.   Wigglesworth,  Moss.  x.  308. 

185.  Mandamut  —  I^gal  Remedy.  It  is  no  reason  a^inst  granting  a 
mandamus  against  tax-collector  to  compel  the  collection  of  a  tax,  that 
there  is  a  legal  remedy  against  him  on  his  bond,  and  execution  ugainst 
his  person  and  estate.  Neither  remedy  is  adequate,  and  the  collector 
should  not  be  heard  to  suggest  that  he  might  be  punished  for  non-per- 
formance of  duty.     Staie  v.  Fryler,  Conn.  xiii.  9. 

136.  Neglect  to  Return  School  Tax.  The  neglect  to  return  school  or 
municipal  taxes  within  the  time  provided  does  not  defeat  the  collection 
of  such  taxes.     R.  R.  Co.  v.  Durrell,  III.  vi.  745. 

137.  Payment —  Distress.  Distress  for  a  tax  retaken  and  held  on  re- 
plevin does  not  operate  as  payment  or  discharge  of  the  tax.  Famsworth 
Co.  V.  Rand,  Maine,  i.  358;  65  Maine,  19. 

138.  Ibid.  —  Mistake.  One  receiving  taxes  paid  under  a  mistake  of 
fact  is  bound  to  refund,  and  an  action  lies  upon  the  implied  promise  to 
refund,  as  for  money  had  and  received.  Coal  and  Iron  Co.  v.  Alleghany 
County,  Md.  xv.  271. 
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139.  Ihid.  —  Pmt9$t — Recovery.  Where  taxes  illegally  assessed  hare 
been  paid  under  protest,  and  there  is  a  refusal  to  refund,  they  maj  be  re- 
covered. Richnrdi  v.  Wapello  County,  Iowa,  yiiL  497.  Eugglet  v.  Fond 
du  Lae,  Wis.  xiii.  160;  68  Wis.  486.  £aiikr  t.  AAcm,  Ala.  xiii.  652 ; 
66  Ala.  194. 

1 40.  Ibid.  —  In  Writing  —  Notice  jnU  oh  TasMU.  A  protest  written 
across  the  tax-bill  by  the  tax-payer,  and  delivered  to  the  collector,  is  a 
snflScient  protest  in  writing.     Borland  v.  Boston,  Mass.  xiii.  466. 

141.  IbieL  —  Recovery.  Taxes  voluntarily  paid,  witboat  protest  or 
objection,  cannot  be  recovered  though  illegal.  Wilton  v.  Pdton,  Ohio, 
xviL  216. 

142.  JUd.  —  Illegal  Aseeument.  Where  a  tax  is  illegally  assessed,  tbe 
only  remedy  is  by  an  action  of  contract  against  the  town  to  recover  back 
the  money  paid.    Alger  v.  Satton,  Mass.  i.  488;  119  Mass.  47. 

143.  Penalty — Repeal —  Saving  Clatite.  Where  a  tax  act  which  con- 
tuns  a  penalty  for  non-payment  of  the  tax  is  repealed,  tbe  penalty  which 
has  preTiously  been  incurred  cannot  be  enforced,  and  this,  althongh  tlie 
repealing  act  saves  the  right  to  collpct  all  previously  accrued  taxes,  for 
the  saving  clause  will  carry  with  it  only  the  right  to  employ  the  ordinary 
means  to  collect  the  taxes,  not  to  inflict  a  punishment  for  non-payment 
Commonwealth  v.  Standard  Oil  Co.  Penn.  xv.  59. 

144.  Pure/uuer —  Notice.  A  purchaser  of  land  takes  it  discharged  of 
taxes  where  he  has  no  notice  of  them.  Quintan  v.  CaUalian,  Ky.  xviL 
746. 

145.  Sale  —  Eguily,  The  proceeds  of  the  sale  of  an  equity  must  be 
applied  to  the  payment  of  the  taxes  on  the  property.  Vanartdalen't  Ap- 
peal, Penn.  iii.  473.  Ihmgan't  Appeal,  Penn.  viiL  89 ;  88  Penn.  St. 
414. 

146.  Set-Off — Recoupment.  Taxes  due  upon  estates  of  which  the 
plaintiff  was  iu  possession  at  the  time  of  the  writ  cannot  be  availed  of  by 
tbe  defendant,  either  by  way  of  set-off  or  by  way  of  recoupment.  Batth 
v.  Boiton,  Mass.  xii.  144;  130  Mass.  277. 

147.  Succeiti'on  Tax — Act  of  July  1,  1862  —  RepeaL  Where  a  tes- 
tator died,  before  tbe  repeal  of  the  act,  leaving  a  will  bequestbing  prop- 
erty to  his  wife  for  life,  and  directing  the  same,  on  her  deatli,  to  be 
divided  amongst  bis  children  and  grandchildren,  and  the  wife  died  after 
the  repeal  of  the  Act  of  1862,  the  executors  were  held  bound  to  pay  the 
succession  tax  on  the  shares  of  the  children  and  grandchildren.  U.  S.  v. 
Town$end,V,  S.  C.  C.  xii.  199. 

148.  Tax  Warrant — Seizure.  The  tax  warrant,  if  regular  on  its  face, 
is  a  protection  to  the  officer  who  makes  a  seizure  and  sale  of  property 
thereunder  in  goo<}  faith.     Power  v.  Kindechi,  Wis.  xvii.  605. 

149.  Third  Party  to  Pay  upon  Forbearance  to  SdL  The  forliearanoe 
by  a  collector,  at  the  request  of  a  third  party,  to  sell  laud  for  a  tax 
which  his  duty  requires  him  to  sell  therefor,  until  tbe  advertbed  lime  of 
sale  has  passed,  is  a  good  consideration  for  snch  third  party's  promise  to 
pay  him  the  tax.     Gove  v.  Newton,  N.  H.  x.  406. 

TAX  TITLES. 

1.  Strict  Adherence  to  Law  Required,  It  is  only  by  a  strict  adherence 
to  the  mode  prescribed  by  law  that  real  estate  can  be  conveyed  for  doo- 
payment  of  taxes.  Whitmore  v.  Learned,  Maine,  x.  631  ;  70  Maine,  276. 
KocA  v.  Hubbard,  III.  iv.  632.  Oliver  v.  Robinson,  Ala.  vL  102.  Gomer 
V.  Chaffee,  Colo.  xv.  898.     Driggers  v.  Catsidy.  Ala.  xvi.  861. 

2.  Advertisement.  A  collector's  deed  is  invalid  when  it  does  not  state 
the  newspaper  in  which  the  sale  for  taxes  was  advertised.  Lunenburg  t. 
Heywood  Chair  Co.  Mass.  i.  202 ;  18  Mass.  540. 

8.  Amount  of  Tax  —  J&eceu.    Where,  upon  a  tax  sale,  there  is  in- 
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dodfld  in  the  amoant  for  whiofa  the  land  is  sold  a  raU  which  is  not  a  tax 
(in  this  case,  the  sum  of  five  cents),  the  sale  is  void.  Gtekie  v.  Kirby 
Carpenter  Co.  U.  S.  C.  C.  ix.  87. 

4.  IM.  —  Recital  —  Amount  of  Tax  not  Recited.  Where  the  amount 
of  the  tax  in  the  tax  judgment  is  expressed  by  numerals  without  indicat- 
ing their  valoe,  and  with  no  reference  to  supply  the  omission,  the  tax 
deed  is  void.  Tidd  v.  Rine*,  Minn.  ix.  278 ;  26  Minn.  201.  Per  contra, 
Raley  v.  Guinn,  Mo.  xv.  275  ;  76  Mo.  263. 

6.  mi  to  Quiet  Title  —  Paying  Purchater  of  Tax  Title  —  Void  Sale. 
Where  a  tax  sale  is  alisolutely  void,  the  owner  of  the  land  is  not  obliged 
to  refund  the  money  paid  by  the  purchaser,  as  a  condition  to  bringing 
suit  to  quiet  title.  Harper  v.  Rowe,  Cal.  vii.  174 ;  58  Cal.  233.  Brool^ 
V.  HifwUmi,  N.  H.  vii.  116. 

6.  Certificate*  —  Aitignment  —  Jndortement  in  Writing  —  Stamping 
Name.  Under  a  statute  (§  1 140,  Rev.  Stat.)  which  provides  that  the 
county  clerk  or  treasurer  may  assiiin  tax  certificates  "  by  writing  his 
name  in  blank  on  the  back  tliereof,  with  his  oflUcial  character  added," 
snch  certificates  may  be  assigned  by  the  oflicer  stamping  his  name  and 
ofHcial  character  upon  them  with  intent  to  assign.  Dretuzer  v.  Smith, 
Wis.  XV.  254;  56  Wis.  292. 

7.  Absence  of  Competitors  by  Agreement.  Absence  of  competition  at 
a  tax  sale,  in  accordance  with  a  tacit  understanding  among  the  bidders 
that  they  will  not  bid  against  each  other,  will  invalidate  the  sale.  Johns 
V.  Thomas,  Iowa,  viii.  108  ;  47  Iowa,  441. 

8.  OoHfirmation  of  TitU.  On  the  production  of  the  deed  to  him,  in 
the  absence  of  evidence  of  fraud  or  mistake  in  the  assessment  or  sale  of 
the  land,  unless  the  deed  is  void  on  its  face,  the  purchaser  is  entitled  to 
a  decree  confirming  his  title.  Bell  v.  Gordon,  Miss.  vi.  658 ;  55  Miss. 
45. 

9.  Immateritd  Description  of  Grantor.  The  mere  addition  of  the  title 
of  "  sherifiE "  to  the  otherwise  valid  description  of  the  tax  collector  in  the 
deed,  and  to  his  signature  to  the  deed,  does  not  render  the  deed  from  the 
collector  to  the  purchaser  void.     Ibid. 

10.  Sufficiency  of  Description.  A  description  as  follows:  "  Two  hun- 
dred acres  of  land,  known  as  the  lands  of  the  late  (A.  B.)  deceased,"  is 
sufficient,  it  being  made  definite  by  parol  evidence.  Driggers  v.  Cassady, 
Ala.  xvi.  861. 

11.  Ibid.  A  description  of  the  premises  in  the  tax  proceedings  and 
deed  as  follows :  "  House  and  lot  (tonght  of  David  Harris,"  where  there 
were  three  other  grantees  and  the  wife  of  Harris,  and  Harris  joined  in 
the  deed  only  for  the  purpose  of  releasing  his  interest  as  hnsband,  is  im- 
perfect, and  does  not  contain  the  intelligible  description  required  by  Rev. 
Stat.  c.  6,  §  159.     Whitmore  v.  Learned,  Maine,  x.  631 ;  70  Maine,  276. 

12.  Exemption —  Validity  of  Tax  Title.  The  rejection  of  an  offer  to 
prove  a  tax  title,  where  the  property  sold  was  exempt  from  taxation,  is 
not  error.     Mackall  v.  Canal  Co.  8.  C.  U.  S.  iv.  241 ;  94  U.  S.  308. 

13.  Expiration  of  Lien.  As  against  an  owner  of  land  against  whom 
a  tax  is  assessed  the  land  may  be  sold  by  the  collector  after  the  expira- 
tion of  the  lien  created  by  statute.      Gove  v.  Newton,  N.  H.  x.  406. 

14.  Federal  Direct  Taxes— Art  of  1868  —  Effect  of  Certificate  of 
Sale.  The  Act  of  1863  declares  the  certificate  of  sale  given  by  the  com- 
missioners for  the  sale  of  land  for  direct  taxes  to  he  primA  facie  evidence  . 
of  the  regularity  of  the  sale,  and  of  the  validity  and  title  of  the  purchaser, 
and  enacts  that  to  disturb  this  apparent  title  it  must  be  shown  that  the 
land  was  not  subject  to  taxes,  or  that  the  taxes  had  been  paid,  or  that 
the  land  had  been  redeemed.  De  TreviUe  v.  Smalls,  S.  C.  U.  S.  viiL 
225  ;  98  U.  S.  617. 

15.  Ibid.  —  Certificate  of  Sale  to  United  States.  The  act  contemplated 
that  the  United  States  should  receive  a  certificate  of  sale.    Ibid. 
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1 6.  lUd.  —  Ei)ide»c0  of  Tith  —  JnlecedetU  Fads.  The  osrtiflc^e  oi 
sale  beiiig  mude  pri/nu  facie  evidence  of  the  regularity  and  validity  of  the 
sale  and  of  the  title  of  the  parchaser,  irrespectiye  of  any  recitals  it  might 
contain,  it  is  presnmptive  evidence  of  all  antecedent  facts  essenUal  to  its 
validity.     Ibid. 

17.  Jbid.— Statute  —  Subttantial RigkU  —  Mtre  JrregiUanlie$.  Where 
a  statute  sets  out  titat  every  substantial  right  of  the  owner  of  land  sold 
for  taxes  shall  be  preserved  to  him,  mare  irregularities  in  the  proceedings 
will  not  be  regarded ;  he  must  look  to  his  substantial  remedies  for  relief. 
Jbid. 

18.  Jbid.  —  Penally. —  Increate  of  Tax.  A  penalty  added  to  a  tax 
for  non-payment  thereof  is  no  part  of  the  tax  itself.     Ibid. 

19.  Expiration  of  Redemption  —  Notice.  A  tax  deed  is  not  condn- 
sive  evidence  of  the  firoper  service  of  notice  of  expiration  of  time  of  re- 
demption where  the  notice  and  proof  of  service  appear  upon  their  face  to 
be  regular,  and  a  deed  is  issued  in  accordance  therewitli.  WUtom  v. 
Crajls,  Iowa,  xii.  466 ;  56  Iowa,  450. 

20.  Formal  Matter*  —  yaUd  Tax.  A  tax  deed  may  be  made  conda- 
sive  as  to  formal  matters  by  the  legislature,  but  )iot  condusive  as  to  mat- 
ters essential  to  the  valid  exercise  of  the  taxing  power.  Haley  v.  Cuin», 
Mo.  XV.  275  ;  76  Mo.  2C3. 

21.  Injunction  —  Execution  against  Tax-Payer.  An  injunction  will 
be  granted  at  the  suit  of  a  purchaser  of  a  tax  title  against  a  sale  under 
execution  of  the  same  property,  as  the  property  of  Uie  person  whose 
rights  therein  were  sold  at  such  tax  sale.  Hall  v.  Theisen,  CaL  xiv.  1 1 ; 
61  Cal.  524. 

22.  Judgment  —  Recitals.  The  recitals  in  a  judgment  of  the  county 
court,  that  the  collector  of  taxes  bad  given  due  notice  as  to  the  deliu- 
quent  list,  and  that  the  defendant  was  duly  served  with  process,  cannot 
be  collaterally  assailed.     Raley  v.  Gwm,  Mo.  xv.  275  ;  76  Mo.  263. 

23.  Sale  for  Later  Taxes.  The  title  squired  by  a  later  sale  of  taxes 
must  prevail  over  that  acquired  by  »  sale  for  taxes  of  a  prior  year.  Com. 
solidated  Fruit  Jar  Co.  v.  Dorflinger,  U.  S.  C.  C.  i.  898.  See  Boughy. 
Farley,  Iowa,  viii.  142 ;  47  Iowa,  380. 

24.  Limitations,  Statute  of.  A  tax  deed,  after  the  expiration  of  the 
statutory  period  of  limitation,  is  conclusive  of  tlie  regularity  of  the  pro- 
ceedings upon  which  it  is  based,  only  in  cases  where  the  lands  were  tax- 
able by  the  town  or  other  taxing  district  whose  authorities  assumed  to 
levy  the  tax.     Smith  v.  S/ierry,  -Wis.  xiii.  386. 

25.  Ibid. —  Record — Irregtdaritiet  fir  Defects—  Unauthorized  Sale. 
The  fact  that  a  tax  deed  lias  run  unchallenged  for  three  years  (the  time 
limited  by  statute)  after  being  recorded,  does  not  bring  it  witbiD  the 
statutory  limitation  as  against  the  owner,  except  to  give  it  application 
where  there  have  been  irregularities  or  defects  in  the  sale.  Where  it  ap- 
pears there  was  no  authority  in  the  officer  to  sell  in  tbe  first  instaDoe,  the 
limitation  does  not  run.  Geetie  v.  Eirby  Carpenter  Co.  U.  S.  C.  C. 
Ix.  37. 

26.  When  Sale  of  the  Whole  Lot  Authorized.  In  order  to  autboriae 
the  sale  of  the  whole  parcel  taxed,  it  must  distinctly  appear  of  record  that 
the  sale  of  the  whole  was  required  to  pay  tbe  tax,  interest^  and  charges. 
Wkitmore  v.  Learned,  Maine,  x.  631 ;  70  Maine,  276. 

27.  Place  of  Sale —  Redtal.  If  a  tax  deed  fails  to  show  that  the  tax 
sale  was  made  at  the  place  required  by  law,  it  is  void.  Uovard  v.  Lan- 
caster, Neb.  xiii.  20;  11  Neb.  582. 

28.  Prima  Facie  Title.  The  purchaser  must  show  that  a  town  treas- 
urer had  a  legal  tax  warrant  in  his  hands,  under  which  the  sale  was 
made,  and  that  such  warrant  showed  on  its  face  a  tax  against  the  person 
whose  property  was  sold,  which  he  was,  by  the  command  of  said  varrant. 
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M^oired  to  ooUeot,  and  that  the  proper  notaco  of  sale  was  given,  .fibxr- 
.mm  V.  Thompttm,  Wis.  xvii.  766. 

29.  Purehater  -^  One  Bound  to  Pay  Taxes.  Where  one  bound  to  pay 
the  taxes  buys  at  the  tax  sale,  he  takes  no  title ;  his  jwt  is  payment  only. 
Letcie  v.  Woa-d,  111.  xii.  490. 

SO.  Seated  Laud — Seating  Laud.  The  usual  way  of  seating  wild 
lands  is:  1.  By  residence;  2.  By  cultivation  in  sudi  nianner  as  to  in- 
dicate permanent  occupation.  Jaeksou  y.  Stodzd,  Penn.  vL  684;  87 
Penn.  St.  302. 

31.  Rid.  —  Rights  only.  Where,  however,  land  is  not  capable  of  resi- 
.dence  or  culiivatioii,  it  may  be  seated  by  ihe  derivation  of  profits  there- 
from by  the  owner.     Ibid. 

82.  Ilnd. —  I'retpasser.  This,  however,  only  applies  to  the  owner  and 
not  a-  trespasser,  anid  to  enable  «  trespasser  to  seat  land  by  enjoyment  of 
.  profits  there  must  be  a  permaiMnt  occupation  of  the  land.  A  mere  in- 
termitted digging  of  coals  from  year  to  year  is  not  a  sufficient  occupa- 
tion.    Ibid. 

88.  Sealed  a»d  Vnteated  Land —  StJe  without  Name  of  Owner —  In- 
definite Aseeumeut.  If  any  part  of  a  tract  of  laud  is  seated  at  the  time 
of  an  assessment  of  taxes  the  whole  is  seated,  and  no  title  will  pass  by  a 
county  treasurer's  sale  for  taxes.  A  sale  for  taxes  without  name,  de- 
scription, or  circumstances  liaving  any  known  relation  to  tlte  land,  is  bad. 
An  assessment  of  a  certain  number  of  aci-es  of  land,  without  any  other 
description  or  means  of  identity,  in  the  name  of  a  persou  unknown  in 
ootinection  with  any  tide  or  possession  of  the  land,  will  not  support  a 
sale  for  taxes.     Hamaker  v.  Wbitecar,  Penn.  viiL  470. 

34.  Tax-Payer  as  Purchaeer.  One  whose  duty  it  is  to  pay  a  tax  can- 
not be  a  purchaser  of  the  property  when  it  is  ofEered  for  sale  for  the  tax. 
The  (taymeut  made  on  such  sale  will  be  regarded  as  a  payment  of  tlie 
tax,  and  not  as  a  purchase  of  the  property.  Bank  v.  Baeharach,  Conn, 
iz.  712;  46  Conu.  513.  Bank  v.  Boston,  Mass.  xii.  114;  131  Mass. 
277.     See  Goodrich  v.  Kimberhy,  Conii.  xiii.  427  ;  48  Conn.  395. 

35.  Land  Twice  Sold  —  Redemption  —  Certifitaie.  If  the  same  tract 
of  laud  has  twice  lieen  sold  for  taxes,  a  payment  by  the  owuer  to  the  au- 
ditor of  an  amount  sufficient  to  redeem  from  both  sales  will  efiect  such 
redemption,  uotwiihstanding  the  auditor's  certificate  may  show  redemp- 
tion from  but  one  of  the  sales.  Corbin  v.  Stevart,  Iowa,  iii.  573 ;  47 
loiwa,  543. 

36.  "  Unknovn  Ovmers  "  —  Occnpaiion.  Where  these  is  an  actual 
occupation  of  laud,  an  assessor  of  taxes  cannot  lawfully  assess  the  land 
to  "  unknown  owners."     Oliver  v.  Robinson,  Ala.  vi.  102  ;  58  Ala.  46. 

TELSQBAPH  COMPAIOBS. 

1.  Contract.  In  the  absence  of  an  express  contract,  the  recipient  of  a 
telegram  cannot  maintain  an  acUon  against  a  telegraphic  company  for 
loss  occasioned  by  negligence.  Diekton  v.  Teleg.  Co.  Ct  of  Appeal,  T. 
92 ;  35  L.  T.  E.  N.  S.  842. 

2.  Ibid.  —  Bailee  for  IRre.  The  status  of  the  composiy  is  that  of  a 
-bailee  for  hire  and  not  a  common  carrier.  Teieg.  Co.  v.  Fontaine,  6a. 
iv.  109.    Pinekney  v.  Teleg.  Co.  S.  G  xvi.  685. 

8.  Ibid.  —  Blank  Form.  The  company  is  protected  by  the  conditions 
on  its  blanks  except  from  liability  for  gross  negligence.  Jones  v.  2'aleg. 
Co.  U.  S.  C.  C.  xviL  231.  7'eleg.  Co.  v.  Neill,  Tex.  xiiL  187 ;  67  Tex. 
283.     Becker  v.  Tehg.  Co.  Neb.  xL  589 ;  11  Neb.  86. 

4.  Ibid.  —  "  Balf  Rate*."  The  sender  of  a  te%ram  at  "  half  rates," 
jupon  a  blank  which  states  the  conditions  upon  wluch  it  is  received  and 
sent,  is  bound  by  all  the  valid  conditions  therein.  Jones  v.  Teleg.  Co. 
U.  8.  C.  C.  xviL  281.     Teleg.  Co.  ▼.  NeOl,  Tex.  xui.  167  ;  57  Tex.  28S. 
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5.  Und.  —  Stipulation*  againtt  NegHgenee.  The  company  caoaot 
stipulate  against  liability  for  the  consequences  of  its  own  negligence. 
Grinoold  v.  Dunham,  Ohio,  xiii.  25  ;  87  Ohio  Sb  SOI. 

6.  Ibid.  — Failure  to  Send.  An  agreement  that  "  the  company  shall 
not  be  liable  for  errors  or  delays  in  the  transmission  or  delivery  of  mes- 
sages," will  not  relieve  from  an  entire  failure  to  transmit.  Teleg.  Co.  v. 
FotUaine,  Ga.  iv.  109 ;  S3  Ga.  4S3. 

7.  Cipher  Meuage —  CoUeetor.  Only  nominal  damages  can  Iw  re- 
covered from  a  collector  (whose  business  it  was  to  forward  foreign  dis> 
patches)  for  a  cipher  message  not  understood  by  him.'  Sander*  v.  iSil«w> 
art,  C.  P.  Div.  iL  220.  AleKaif  v.  TeUgraph  Co.  Kev.  xiv.  22  ;  16  Kev. 
222. 

8.  Nomimd  Damage* — Notice.  Where  there  is  nothing  on  tbe  face 
of  the  messtige  to  inform  the  company  that  the  plaintiff'  will  sostain 
loss  if  it  be  not  promptly  forwarded,  the  company  is  liable  for  nominal 
damages  only.  Belun  v.  Teleg.  Co.  U.  S.  C.  C.  vii.  710.  Bank  t.  Teleg. 
Co.  Ohio,  V.  660 ;  30  Ohio  St.  565. 

9.  Ibid.  —  Proof.  Upon  breach  of  the  contract,  nominal  damages 
may  be  recovered,  if  actual  damages  are  not  proved.  Bank  v.  Teleg.  Co. 
Ohio,  T.  660 ;  80  Ohio,  555. 

10.  Due  Ditpatch.  It  is  the  duty  of  a  telegraph  company  to  send  a 
message  with  reasonable  dispatch ;  bat  the  question  of  reasonable  dis- 
patch is  one  of  fact  for  the  jury.  Belun  v.  Teleg.  Co.  U.  S.  C.  C.  vii. 
710. 

11.  Eminent  Domain  -^  Right  to  U*e  Land  Condemned.  A  telegraph 
company,  by  a  judgment  of  condemnation  for  land  for  its  use  under  the 
Eminent  Domain  Act,  does  not  acquire  the  fee  of  the  land,  or  the  right 
to  use  it  for  any  other  than  telegraph  purposes.  Lockie  v.  Teleg.  Co.  111. 
xiv.  517. 

12.  Error  on  Face  of  Met*age  —  Contributory  Negligence.  Where  it 
appears  that  there  is  probable  error  on  the  face  of  the  message,  the 
failure  to  have  it  repeated,  if  reasonable,  is  contributory  negligence. 
Teleg.  Co.  v.  NeiU,  Tex.  xui.  187  ;  67  Tex.  283. 

13.  Failure  to  Deliver.  For  failure  to  deliver  a  telegraphic  message 
the  company,  is  liable  only  for  damages  which  flow  directly  or  naturally 
from  the  breach  of  contract.  Bank  v.  2'eleg.  Co.  Ohio,  v.  660.  Tefe^. 
Co.  V.  Bertram,  Tex.  xii.  798. 

14.  Ibid, —  Mental  Suffering.  An  action  in  damages  for  negligence 
in  failing  to  deliver  a  telegram  cannot  be  sustained  on  the  ground  of 
mental  suffering.  R.  R-  Co.  v.  Levy,  Tex.  xvi.  218.  Reversing  ReUe 
V.  Teleg.  Co.  Tex.  xiv.  63. 

15.  Falling  of  Pole —  Uniuu<d  Storm.  A  telegraph  company  is  not 
bound  so  to  construct  its  lines  as  to  guard  against  storms  of  unnsnal 
•everity.      Ward  v.  Teleg.  Co.  N.  Y.  iv.  621. 

16.  Injunction — Removal  of  Telegraphic  Imtrument — GatiMng 
Bueiness.  An  injunction  will  not  be  granted  to  restrain  the  removal 
by  the  company  of  a  "  ticker  "  from  the  office  of  one  gambling  in  "  grain 
options."    Bryant  v.  Tekg.  Co.  U.  S.  C.  C.  xvi.  615. 

17.  Mittfile.  Failure  to  transmit  and  deliver  a  message  in  the  lan- 
guage received  ie,  primd  facie,  negligence.  Gritwold  v.  Dunham,  Ohio, 
xiii.  25  5  37  Ohio  St.  SOI. 

18.  Ob*eure  Ditpatch  —  Bueinest  Me**age.  A  message  which,  on  its 
&ce,  relates  to  a  business  transaction,  is  not  obscure.     Ibid. 

19.  Primary  Evidence  of  Authenticity.  When  an  original  message  is 
produced,  its  authenticity  must  be  established,  either  by  proof  of  the 
handwriting  or  by  other  proof  establishing  its  genuineness.  Smith  v. 
Eaiton,  Md.  x.  495  :  54  Med.  138. 

20.  Tretpa**  —  Building  Line.    An  action  of  trespass  will  lie  against 
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a  telegraph  company  for  eoterrng  upon  and  erecting  its  poles  npou  an- 
other's land.     I'eleg.  Co.  y.  Bamett,  111.  xvii.  268. 

21.  Ute  of  Linet  —  JhUies.  Telegraph  companies  are  nnder  obliga- 
tion to  the  public  to  permit  the  use  of  their  Hues  by  all  persons,  under 
reasonable  regulations.     >State  v.  News  Co.  N.  J.  xiii.  403. 

TENANCY   m   COMMON. 

1.  Accounting —  Cotenant  not  Excluded.  A  tenant  in  common  can- 
not recover  from  his  cotenant  on  account  of  the  direct  appropriation  of 
the  products  of  the  common  property  where  there  has  been  no  exclusion 
of  the  former  from  the  enjoyment  of  the  property.  Kean  v.  Connolly, 
Minn.  vi.  463  ;  25  Minu.  222. 

2.  Advance  by  Cotenant  —  Contribution.  In  partition,  where  it  ap- 
pears that  one  cotenant  has  advanced  money  to  pay  off  incumbrances 
the  others  will  be  compelled  to  contribute.  Carter  v.  Penn,  111.  xii.  464; 
90  111.  390.     Prentice  v.  Jamen,  N.  Y.  ix.  449. 

8.  Assumpsit — Profits.  In  the  absence  of  an  agreement  to  pay  rent 
a  tenant  in  common  cannot  recover  in  assumpsit  for  use  and  occupation 
from  his  cotenant.     Supplee  v.  Terkes,  Penn.  xv.  276. 

4.  Chattels  —  Decree  of  Sale.  When  a  chattel,  real  or  personal,  is 
owned  by  tenants  in  common,  and  is  indivisible  in  kind,  the  chancellor 
may  decree  a  sale  and  a  division  of  the  proceeds.  Prather  v.  Davis,  Ky. 
iv.  668  ;  13  Bush,  372. 

5.  Ibid., —  Possession  by  Force  —  EquitaNe  Relief.  Where  a  tenant 
in  common  of  chattels  has  taken  possession  of  the  property  by  force,  a 
counterKslaim  for  equitable  relief  will  not  be  entertained.  Tollman  y. 
Barnes,  Wis.  xiii.  575 ;  54  Wis.  181. 

6.  Condemnation  of  Land  —  Award  to  one  Tenant.  The  relation  of 
tenants  in  common  in  respect  to  the  land  will  not  make  the  parties  ten- 
ants in  common  in  respect  to  the  fund  arising  in  condemnation  proceed- 
ings.    Howard  v.  Donahue,  Cal.  xiii.  550  ;  60  Cal.  291. 

7.  Conveyance  by  Metes  and  Bounds.  Where  a  tenant  in  common  con- 
veys his  interest  by  metes  and  bounds,  the  deed  is  sniflcient  to  convey 
■11  the  interest  of  the  grantor  within  the  boundaries  described  in  the 
deed.     Crook  v.  Vandervoort,  Neb.  xv.  242;  13  Neb.  505. 

8.  Covenants  of  Joint  Tenancy  —  Validity  —  Statute.  Tenants  in 
common  may  inter  se  lawfully  covenant  that  their  several  interests  shall 
be  held  by  them  as  if  they  were  joint  tenants,  notwithstanding  a  statute 
which  abolishes  the  right  of  survivorship  in  estates  held  in  joint  tenancy. 
Truesdah  v.  White,  Ky.  vi.  395  ;  13  Ky.  616. 

9.  Disseisin  —  Parties.  A  tenant  in  common  may  recover  the  pos- 
session as  ngainst  a  mere  disseisor,  provided  the  defect  of  parties  plaintiff 
is  not  objected  to.     Crook  v.  Vandervoort,  Neb.  xv.  242 ;  13  Nel).  505. 

10.  Easement  —  Abandonment  —  Revival.  If  tenants  in  common 
make  partition  of  their  joint  estate,  and  thereby  destroy  an  easement 
which  belonged  to  the  tenancy  as  a  whole,  it  cannot  be  revived  at  the 
option  of  one  of  the  former  cotenants  or  his  assigns,  as  against  the  other. 
Hamilton  v.  Farrar,  Mass.  x.  169;  128  Mass.  492. 

11  Exclusive  Possession  Demanded  by  Certain  Tenants —  Conversion. 
A  refusal  to  comply  with  a  demand  of  certain  of  the  tenants  for  the  prop- 
erty as  the  sole  and  exclusive  property  of  the  demandants  is  not  a  con- 
version.    Person  v.  Wilson,  Minn.  vi.  656 ;  25  Minn.  189. 

12.  Husband  and  Wife —  I'akiny  as  Joint  Tenants  or  Tenants  in  Com- 
mon. Husband  and  wife  may  take  and  hold  as  tenants  in  common  or 
as  joint  tenants,  according  to  the  terms  of  the  grant.  Fladung  v.  Rost, 
Md.  xiii.  686;  58  Md.  13. 

18.  Income  —  Accounting.  A  tenant  in  common  who  prevents  his 
ootenants  from  obtaining  their  just  share  of  the  income  b  bound  to  so- 
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count  either  foi  the  rental  vftlue  of  tlie  premiues  or  the  profit  Le  has 
made.     EdtaU  v.  Merritt,  N.  J.  xvii,  86. 

14.  Leuu  of  Farm  "  on  SAaret "  —  TVnonto  tn  Common.  It  doea  not 
follow  88  matter  of  law  tliat  because  land  is  let  "  on  shares "  the  lessor 
has  a  potential  interest  in  the  crops.  Orcutt  v.  Moore,  Mass.  xt.  8S7 ; 
134  Mass.  48. 

15.  Mine  —  Tre^Kuter.  The  owner  of  an  uMlivided  interest  in  a 
mine  is  entitled  to  the  possession  of  ihe  wlible  mine,  as  against  one  who 
lias  not  title  to  any  portion  of  the  mine.  Mellon  v.  Lombard,  Cal.  iii 
125  ;  51  Cal.  258. 

16.  Mortgage  hy  Cotenasit: — Claim  for  Profit*.  Aclsiiip  against  the 
cotetiant  for  profits  arising  from  the  exclusive  use  will  take  precedence  of 
a  mortgaj;e  made  by  Itiin.     Hitut  v.  Mutinerlffn,  G&.  ii.  509  ;  57  Ga.  32. 

17.  Jbid.  —  Forecloture  —  Injunction.  Where  a  tenant  in  common 
has  mongsged  the  entire  estate  eqiuty  will  enjoin  a  levy  and  sale  there- 
under until  after  partition.     Ibid. 

18.  Outstanding  Title —  Community  of  IiUere$t -^  Purchate  • — Om- 
tribution.  Whenever  two  or  more  persons  having  a  community  of  in- 
terest bold  an  imperfect  title  to  land,  and  one  of  them  buys  in  an  oat- 
standing  title,  such  purchase  will  innre  to  the  common  benefit  upon 
contribution  made  to  repay  ihe  purchase-moitey ;  and  the  principle  ap- 
plies to  tenants  in  common,  copartners,  joint  tenants,  and  (o  all  persons 
having  a  common  interest  or  title.  Forrer  v.  Forrrr's  E£rs.  Va.  vi. 
187 ;  29  Gratt.  134.     Ligare  v.  SempU,  Midi.  i.  44;  32  Mich.  438. 

19.  Partition  —  Sale.  Every  tenant  in  common  is  entitled  to  • 
partition  if  practicable,  if  not,  to  a  sale.  Johu$on  v.  Olmstead,  Coaa. 
xvi.  365. 

20.  Ibid.  — Husband'*  Curtesy.  It  is  no  objection  to  the  sale  that  one 
of  the  interests  is  owned  by  a  wife  in  fee  with  a  ten&ncy  by  the  curtesy 
in  the  husband.     Ibid. 

21.  Ibid.  — Loss  Ity  Sale.  It  is  no  legal  objection  to  the  sale  that  it 
will  result  in  u  reduced  income  from  the  property.     Ibid. 

22.  Ouster  —  Possession  —  Evidence  —  Notice  from  Agmt.  A  tenant 
in  common,  to  show  an  ouster  of  his  cotenant,  must  show  acts  of  posses- 
sion inconsistent  with,  an<l  exclusive  of,  the  rights  of  such  cotenant, 
and  such  as  would  amount  to  an  ouster  between  landlord  and  tentant, 
and  knowledge  on  the  part  of  his  cotenant  of  his  claim  of  exclosive 
ownership.     Chandler  v.  Bicker,  Vt.  v.  605 ;  49  Vt.  128. 

23.  Rent —  Cultivation  of  Moiety  only.  The  joint  proprietor  of  a 
plantation  who  cultivates  half  of  it  for  bis  own  account,  without  prevent- 
ing his  oo-proprietor  from  occupying  and  cultivating  the  other  half,  is 
not  liable  to  the  latter  for  rent  of  the  common  property.  Svlfimr^i 
Heirs  v.  Balfour,  La.  xii.  781 ;  38  La.  An.  297. 

24.  Repairs  by  One  TetuaU  —  Assumpsit.  Where  a  tenant  in  com- 
mon of  real  property  has  made  necessary  repairs  he  can  recover  of  bis 
coteoants  their  share  of  the  expense.  Fowler  v.  Fmeltr,  Conn,  xvii 
235, 

25  Sale  by  Cotenant  —  Lien  for  Pwehase-Money.  A  vendee  of  one 
fourth  interest  in  a  tract  of  land  may  make  partition  with  the  owners  of 
the  other  three  fourths,  notwithstanding  his  vendor  retained  a  lien  for 
the  purchase-money  on  the  fourth  interest  conveyed.  Hall  v.  Morris, 
Ky.  iv.  466;  13  Ky.  322. 

26.  Speculation  with  Common  Property.  A  tenant  in  common  is  not 
permitted  to  speculate  upon  his  cotenants.  Williams  v.  Gardner,  D. 
C.  i.  278. 

27.  Purchase  by  One  at  Tax  Sale.  A  tenant  in  common  in  exdusive 
possession  cannot  by  purchase  at  a  tax  sale  cut  off  the  interest  of  bis 
cotenants.  Shell  v.  Walker,  Iowa,  x.  630 ;  54  Iowa,  366.  Bender  v. 
Stewart,  Ind.  xii.  588  ;  75  Ind.  88. 
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TENANCY  BY  THE   CURTESY. 

1.  Lands  of  Former  Hutband.  Tba  husbaod,  withoat  issue  bom 
during  coverture,  is  not  entitled  to  cui-|«sy  as  against  the  wife's  issue  hj 
a  former  husband,  unless  such  laucU  were  acquired  by  deed  of  gift  from 
tlie  surviving  husband,  or  by  devise  or  deed  of  gift  from  his  ancestors. 
Denny  v.  McCtd)e,  Ohio,  x.  217 ;  35  Ohio  St.  676. 

2.  GrtaU  to  Wife  for  Life,  viih  Jiemaiuder  to  Children.  In  an  estate 
granted  to  A.,  the  wife  of  B.,  ior  life,  with  remainder  to  her  children  by 
B.,  no  tenancy  by  curtesy  will  accrue  to  B.  Beeeker  v.  Uiekt,  Tenn. 
xiL  123. 

3.  Hutband  indebted  to  Wife.  The  husband's  interest  as  tenant  by 
the  curtesy  is  sutyect  to  auy  indebtedness  due  to  the  wife.  Sitippen't 
Jppeal,  Peon.  ii.  142  ;  80  I'eun.  Sl  391. 

4.  Lease  —  Death  of  Wije  —  Interest  of  Lessee.  The  right  of  the  hns- 
baud  as  teu^t  by  the  curtesy  will  not  attach  against  it  lease  made  by 
the  wife  during  her  lifeiiuie.  Forbes  v*  Sweety,  ^b.  vii.  &i8 ;  8  Neb. 
520. 

5.  Sale  for  Wife's  Debts.  The  right  to  occupy  as  tenant  by  the 
curtesy  is  subject  to  be  defeated  by  the  necessity  of  a  sale  of  the  real 
estate  to  pay  the  wife's  debts.    Bennett  v.  Canrp,  Vt.  xiv.  253. 

6.  Wife's  Separate  Estaie.  A  husband  has  no  interest  in  his  wife's 
separate  estate  during  coverture.  Leggett  y.  Medelland,  Ohio,  xviL  508. 
Per  contra,  Tremmel  v.  Kleibolt,  Mo.  xiv.  277. 

7.  Jbid.  —  Exclusion  of  Husband,  in  order  to  exclude  the  husband's 
interest  in  lauds  conveyed  to  a  trustee  for  the  sole  use  of  the  wife,  ex- 
press  words  must  be  used.     Frayser  v.  Hightower,  Teiin.  iii.  49. 

8.  lbi(L  —  Feme  Sole  Trader —  Oouceyance.  A  feme  sole  trader, 
having  been  deserted  by  her  husband,  can  cotivey  without  joinder  of 
her  husband  and  destroy  his  curtesy.  Moninger  v.  RUner,  Peun.  xviL 
284. 

TENDER. 

1 .  Rule  —  Money  not  to  be  Used.  A  tender  roost  be  kept  good,  to  give 
the  party  making  it  the  full  benefit  of  the  offer.  JiitseU  v.  Heyward,  S. 
0.  U.  S.  V.  299.  Crain  v.  MeGoon,  111.  v.  556 ;  86  111.  481.  C<Mg  v. 
Reed,  S.  C.  U.  S.  viii.  545 ;  99  U.  S.  56a 

2.  Of  Bonds  Indorsed  bg  Slate.  Where  a  contract  calls  for  delivery 
of  bonds  indorsed  by  the  state,  a  tender  of  bonds  bearing  an  indorse- 
ment reciting  the  acts  of  assatpbly  authorizing  the  indorsement,  and  an 
in  testimonium  clause  tliat  the  uudersigned,  governor  of  the  state,  had 
thereto  set  his  band  and  caused  the  seal  of  the  state  to  be  affixed,  and 
signed  by  the  governor,  without  affixing  his  official  title,  and  bearing 
the  seal  of  the  state,  is  a  good  tender.  Levy  v.  Burgess,  N.  Y.  ii.  98 ; 
64  N.  y.  390. 

3.  For  Debt  —  At  Maturitg.  Tender,  when  the  demand  is  for  money, 
for  a  definite  sum  or  for  an  amount  oapsble  of  being  made  certain,  may 
at  common  law  be  made  on  the  very  day  the  money  becomes  due. 
Coll^  T.  Reed.  S.  C.  U.  S.  viii.  545 ;  99  U.  S.  560. 

4.  Deed  of  Trust.  When  suit  is'  brovght  in  equity,  to  set  aside  a 
sale  under  a  deed  of  trust,  plaintiff  does  not  lose  the  benefit  of  a  tender 
made  by  failing  to  pay  the  money  into  court.  Wkdan  y.  Rnllg,  Mo.  ii. 
129;  6lMo.  5G5. 

5.  To  Partnerthip.  A  tender  to  one  partner  is  sutBcient  Wgetoffr. 
Anthong,  N.  Y.  xi.  102 ;  9  Daly,  417. 

6.  Rescission  —  Tender  of  Assigned  Mortgage.  On  a  suit  to  cancel  a 
deed  for  fraud  in  the  coiisitleration,  wliioh  was  a  mortguge  with  assign- 
inei{t  in  writing  and  two  notes,  it  is  not  suifldeut  to  tender  back  the 
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mortgage  without  h  written  assignment,  or  quitclaim  deed,  with  cove- 
nants of  warranty  against  all  persons  claiming  under  the  plaintiff.  Chau 
T.  hinddey,  Maine,  xv.  625  ;  74  Maine,  181. 

7.  Mtre  Offer  to  Pay.  A  mere  offer  to  pay,  the  money  not  being 
present,  is  not  a  good  tender.  Dungan  ▼.  Int.  Co.  Md.  vi.  238 ;  46 
Md.  469. 

8.  Silver  Dimes,  A  tender  of  silver  dimes  in  payment  of  a  ground- 
rent  of  1806,  *•  Reserving  a  yearly  ground-rent  of  $100  current  silver 
money  of  the  United  States,"  payable  half-yearly,  is  not  a  sufficient  ten- 
der.    Maule  V.  Stokes,  Penn.  iii.  381 ;  3  W.  N.'C.  878. 

9.  Sufficiency  —  Writ  Issued  but  not  Served.  In  an  action  on  a  book 
account  ii  tender  of  the  amount  due,  with  the  interest  thereon,  is  good,  if 
made  before  service  of  the  writ,  although  the  writ  be  then  issued,  and 
in  the  hands  of  the  officer  for  service,  no  costs  being  taxable  until  service 
has  been  made.     Randall  v.  Becon,  Vt.  iv.  467. 

10.  Ibid.  —  Afier  ComptaitU  Served —  Costs  Order.  A  tender  made 
after  complaint  served  in  foreclosure,  unless  with- costs  added,  or  with  an 
order  of  court  permitting  a  tender  without  costs,  is  not  a  sufficient  tender. 
EatoH  v.  Cross,  N.  Y.  x.  749.     Fxiton  v.  Wills,  N.  Y.  xi.  845. 

11.  Waiver  —  Debtor^ s  Ability  to  Pay.  Before  a  refusal  to  receive 
money  can  Ite  held  a  waiver  of  its  production,  it  mast  appear  that  the 
creditor  then  knew  or  was  informed  of  the  debtor's  ability  theii  and 
there  to  produce  it.     Pinney  v.  Jorgenson,  Minn.  xi.  94 ;  26  Minn.  26. 

12.  Ibid.  — Refusal.  Refusal  to  receive  an  amount  proffered  on  the 
ground  of  insufficiency,  is  a  waiver  of  any  informalities  in  a  tender. 

WbeUm  v.  Reilly,  Mo.  iL  129 ;  61  Mo.  565. 

TBBATIB8. 

1.  Con^rudion.  Where  a  treaty  admits  of  two  constructions,  one 
restrictive  as  to  the  rights  that  may  be  claimed  under  it  and  the  other 
liberal,  the  latter  is  to  be  preferred.  Havenstein  v.  lA/nham,  S.  C.  U.  & 
ix.  26.5. 

2.  Retroactive  Effect,  The  treaty-making  clause  of  the  Coustitntion  is 
retroactive  as  well  as  prospective.     Ibid, 

TOETB. 

1 .  Consequences  of  Wronpful  Acts.  A  person  is  answerable  at  law  for 
all  the  consequences  of  his  wrongful  acts,  which  were  reasonably  to  be 
foreseen,  and  which  were  the  results,  in  the  usual  order  of  things,  of  such 
wrongful  acts.  Jones  \.  Knauss,  N.  J.  ix.  617;  4  Stew.  609.  Hughes 
V.  MeDonoitgh,  N.  J.  xiii.  758;  14  Vroom,  459. 

2.  Contract  — Breach  of  Duty.  Where  there  is  a  contract  and  some- 
thing is  to  be  done  by  virtue  of  the  contract,  and  there  is  a  breach  of 
duty  IB  that  regard,  the  person  injured  may  recover  damages  in  tort. 
Loup  V.  R.  R.  Co.  Cal.  xv.  490. 

8.  Ibid.  —  Statute.  A  statute  cannot  make  an  act  done  in  connection 
with  a  private  contract  an  actionable  wrong  if  it  whs  not  actionable  in- 
dependently of  the  statutp.      Ward  v.  Hobbs,  H.  of  L.  vii.  158. 

4.  Building  Dam  —  Statutory  Authority.  Where  a  dam  is  built  under 
the  authority  of  the  legislature,  the  building  of  it  can  give  no  cause  of 
action.     Bristol  v.  Water  Company,  Conn.  i.  809  ;  42  Conn.  408. 

5.  Death  of  Wrong-Doer  —  Negative  Benefit.  The  only  cases  in  which, 
apart  from  questions  of  breach  of  contract,  a  remedy  for  a  wrongful  act 
can  be  pursued  against  the  estate  of  a  deceased  wrong-<loer,  are  where 
property,  or  the  proceeds  or  value  of  property  belonging  to  another,  have 
been  appropriated  by  the  deceased  person,  and  added  to  his  own  estate 
or  moneys  ;  it  is  not  enough  to  show  that  the  deceased  wrong-doer  has 
by  his  wrongful  act  derive«l  merely  a  negative  benefit.  Phillips  v.  Horn- 
fray,  Cu  of  Appeal,  xvi.  575. 
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6.  injury  /rom  Dog —  Contributory  Negligence,  In  an  aotion  for 
damages  for  injuries  by  the  bite  of  a  dog,  contributory  negligence  is  not 
a  defence ;  the  action  is  not  in  negligence.  Godfrey  t.  Banten,  Ohio,  iz. 
287. 

7.  Exploding  Fire- Works  in  PuMic  Street*,  All  persons  who  are 
concerned,  direcllj  or  indirectly,  in  the  firing  off  of  fire-works  in  a  public 
street,  are  responsible  for  the  injuries  done  to  an  innocent  person.  Jenne 
V.  Sutton,  N.  J.  xiv.  55. 

8.  Fraudulently  Inducing  One  to  Leave  hit  Home  and  Butinets  to 
Travel  in  Another  Stale.  An  action  of  tort  will  lie  for  fraudulently  in^ 
ducing  the  plaintiff  to  leave  his  business  and  home  and  travel  in  another 
state.     Cook  v.  Brottm,  Mass.  vii.  303  :  125  Mass.  503. 

9.  Unlawful  Homicide  —  Recovery  by  Wife.  For  the  unlawful,  wilful 
homicide  of  a  husband,  whether  it  be  murder  or  only  voluntary  man- 
slanghter,  his  widow  may  recover  damages.  Weeket  r.  CoUingham,  Ga. 
iv.  359. 

10.  Hutband  and  Wife,  Under  the  Massachusetts  Statute  of  1871, 
no  recovery  can  be  had  against  the  husband  for  the  tort  of  the  wife. 
McCarty  v.  De  Best,  Mass.  i.  517  ;  120  Mass.  89. 

1 1.  Aid.  —  Coercion.  A  wife  may  be  sued  jointly  with  her  husband 
for  torts  done  without  his  coercion.  Handy  v.  Foley,  Mass.  ii.  718;  121 
Mass.  258. 

12.  Joint  Wrong-Doers.  A  joint  tort  must  arise  out  of  a  single  and 
joint  act ;  immediate  juxtaposition  of  acts  will  not  make  a  joint  tort. 
Sellick  V.  Hall,  Conn.  x.  590.  Xeyet  v.  Mining  Co.  Cal.  iz.  78 ;  53  Cal. 
724. 

13.  Ibid.  —  Board  of  Trustees  —  Absent  Member.  A  complaint 
against  a  board  of  trustees  in  tort  will  be  dismissed  as  against  a  memlier 
who  was  not  present  at  the  meeting  at  which  the  wrongful  net  was  per* 
petrated,  and  who  did  not  participate  in  said  act.  Hun  y.  Cory,  N.  Y. 
ix.  484;  59  How.  Pr.  426. 

14.  Ibid, —  Contractor  and  Employer —'■  Authorized  Work.  The  en»- 
ployer  is  liable  as  a  joint  wrong-doer  where  the  contractor  in  prosecuting 
the  work  in  a  manner  authorized  by  the  express  terms  of  the  contract 
causes  an  injury  to  be  done.     Tiffin  t.  McCormack,  Ohio,  ix.  21. 

15.  Ibid.  —  Wrongful  Act  of  Independent  Contractor  —  Necessary 
Effect  —  Liability  of  Employer,  "Where  the  work  to  be  done  by  an  in- 
dependent contractor  necessarily  produces  an  injury  the  employer  is 
liable.     Ibid. 

16.  Ibid.  —  Dismissal  as  to  One  —  Satisfaction.  Discontinuance  as 
to  one  joint  wrong-doer  will  not  satisfy  the  tort;  full  damages  may  be 
recovered  against  the  other  defendant.  Sloan  v.  Herrick,  Vt.  t.  316;  49 
Vt.  327.     Long  v.  Long,  Iowa,  xiii.  624 ;  57  Iowa,  497. 

17.  Ibid,  —  Dismissal  as  to  some —  Culpability — Judgment.  In  an 
action  against  joint  wrong-doers  recovery  may  l)e  had  as  to  those  who  are 
guilty,  and  dismissed  as  to  the  others.  If  judgment  is  entered  against 
both  the  innocent  and  guilty  it  will  be  set  aside  as  to  all.  Janten  t.  Var- 
nam.  111.  vii.  12;  87111.  100. 

18.  Ibid. — Judgment  Satisfed  against  One  —  Nominal  Damages  and 
Costs  in  Pending  Actions  against  the  Others.  When  an  injury  has  been 
done  to  one  man  by  the  wrongful  act  of  several  persons,  and  judgment 
and  execution  for  damages  and  costs  have  been  obtained  and  satisHed  in 
an  action  against  one  of  the  wrong-doers,  while  actions  are  pending 
against  the  others,  judgment  for  nominal  damages  cannot  be  entered  in 
the  last  mentioned  actions,  so  as  to  enable  the  plaintiffs  to  recover  costs 
in  the  8.tme.     Sat'oge  v.  Stevens;  Same  v.  Norcross,  Mass.  ix.  515. 

1 9.  3id.  —  Release  of  One.  A  proviso  in  a  release  to  one  of  several 
joint  tort-feasors,  reserving  the  right  of  action  against  the  others,  is  void 
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as  repugnant  to  tlte  legal  openition  and  effect  of  the  release  itself.    €Wii- 
thtr  V.  Lee,  Md.  U.  379  :  45  Md.  60. 

20.  md,  —  Satisfaction  ca  ta  One.  Satisfaiition  from  one  joint  tort* 
feasor  extingaishes  the  riglit  as  against  the  others.     Ibid. 

21.  In  pari  Delicto.  One  wrong-doer  cannot  recover  from  another 
damages  paid  by  him  in  an  action  of  tort,  where  the  cause  of  the  injory 
was  only  increased  by  the  servants  of  the  latter.  ChurchiU  v.  Bob, 
Mass.  xii.  50 ;  130  Mass.  67. 

22.  Mitfeasance  —  Pleading  and  Evidence.  He  who  seeks  to  recover 
d.tmages  for  the  doing  of  a  lawful  thing  in  an  unlavrfnl  manner  must 
allege  and  prove  such  misfeasance.  Randle  v.  S.  R.  Co.  Mo.  v.  178; 
65  Mo.  825. 

23.  Obstructions  Put  near  Raihoag  TVade.  Where  materials  are  de- 
posited by  one  so  near  a  railroad  trach  that  a  train  strikes  them,  though 
the  comiMtny  has  been  negligent,  the  depositor  will  he  liable  for  resulting 
injuries  to  a  third  person.     Martin  v.  Iron  Works,  Minn,  xvii,  795. 

24.  Ordinance  —  Violation  —  Fine.  The  violation  of  a  duty  im- 
posed by  a  municipal  ordinance,  and  sanctioned  by  a  fine,  will  not  sup- 
port an  action  on  the  case  for  s))ecial  damages  in  favor  of  one  injured  I^ 
the  violation  and  against  the  violator.  Heeney  v.  Sprague,  R.  1.  iv. 
529 ;  1  R  I.  456. 

25.  Personal  Injury.  An  action  on  the  case  is  the  proper  remedy  for 
a  personal  injury  not  directly  produced  by,  but  consequent  on,  the  negli- 
gent conduct  of  another ;  or,  for  a  nuisance  causing  individual  wrong, 
which  is  the  consequence  of  some  unauthorized  act  or  omission  of  another. 
R.  R.  Co.  V.  McLendon,  Ala.  x.  688. 

26.  Ibid.  —  Permanent  Injury  —  Single  Action.  When  the  injury  is 
to  the  person,  and  the  wrong  which  causes  it  is  not  continuous  in  its 
nature,  there  can  be  hut  one  action  for  its  redress,  no  matter  how  per- 
manent or  lasting  the  disability,  pain,  or  suffering  miiy  be.     Ibid. 

27.  Physician  —  Unprofessional  Assistant  at  Confinement.  Where  a 
physician  takes  an  unprofessional  man  with  him  to  attend  a  case  of  con- 
finement, and  no  necessity  exists  for  the  latter*8  assistance,  and  the  fact 
of  his  being  a  non-medical  man  is  not  disclosed  to  the  patient  or  her  hus- 
band, both  are  liable  in  damages.     De  May  v.  Roberts,  Mich.  xii.  836. 

28.  Public  Wrongs  —  Private  Injuries  —  Special  Damages.  Public 
wrongs,  although  involving  private  injuries,  cannot  be  made  the  grounds 
of  personal  suits  at  law  or  in  equity,  unless  the  complainant  has  sus- 
tained special  damages  ;  in  many  instances  the  private  injury  is  merged 
in  the  public  one.     Kelley  v.  Baltimore,  ix.  717  ;  68  Md.  184. 

29.  Ibid.  —  Action*  by  Citizens.  In  exceptional  cases,  where  great 
principles  or  large  public  interests  are  involved,  citizens  or  corporations 
may  sue  in  behalf  of  themselves  and  their  fellow-citizens,  to  arrest  some 
projected  violation  of  constitutional  law  or  abuse  of  corporate  authority. 
Ibid. 

30.  Rights  not  Surviving  in  Representatives.  Torts  against  the  person 
which  do  not  survive  to  the  representatives  are  those  which  arise  out  of 
personal  violence,  or  nuisances  affecting  personal  health  or  comfort,  or 
Injuries  to  the  reputation.     Hines  v.  Dist.  of  Columbia,  D.  C.  viii.  747. 

31.  Resulting  Injuries.  Where  the  cause  of  action  is  a  wrong  with  a 
resulting  injui  v.  the  action  is  ex  delicto.  Shippen  v.  Taniersley,  U.  S. 
C.  C.  xiv.  545.* 

32.  Sale  of  Forged  Bunds.  An  action  to  recover  the  consideration 
paid  upon  a  sale  of  forged  bonds,  the  seller  having  knowledge  of  the 
forgery,  may  be  upheld  as  an  action  sounding  in  tort,  there  being  allega- 
tions of  fraud.     Aid. 

33.  Selling  or  Giving  Liqnor  to  Minors  —  Knowledge  —  Intent.  A 
statute  providing  that  a  sum  shall  be  forfeited  by  any  one  who  shall,  by 
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himself,  h»  agent,  op  sei-vant,  sell  or  gire  intoxicating  liqoor  to  a  minor, 
does  not  make  knowledge  or  guilty  intent  one  of  the  elements  of  lia- 
bility.    Roberge  v.  Bumham,  Mass.  v.  600;  124  Mass.  277. 

34.  Ibid.  —  Sak  to  a  Third  Person  and  Gi/l  by  him.  Where  A.  sold 
over  his  bar  to  B.  intoxia-iting  liquor  which  B.  gave  to  C.  and  D.,  minor 
sons  of  the  plaintiif,  the  latter  could  not  recover  from  A.  the  statutory 
penalties  for  selling  or  giving  liquors  to  minors.  St.  Goddart  v.  Btim* 
ham,  Mass.  vi.  205. 

35.  Statutory  Personal  Action  —  Jurisdiction.  Statutes  which  confer 
a  right  of  action  for  injuries,  ex  delicto,  do  not  extend  to  injuries  re^ 
ceired  beyond  the  limits  of  the  state  etiactiug  tliem.  Slate  t.  B.  R.  Co. 
Md.  ii.  359. 

36.  Statutory  Remedy  for  Death  caused —  Cautmy  Death  by  Liquor 
—  Cotisent  of  Deceased,  Where,  by  statute,  an  action  can  be  brought 
for  causing  the  death  of  a  person  by  a  wrongful  act,  when  the  act  is  of 
such  a  character  as  would  have  entitled  the  party  injured  to  maintain  an 
action  for  the  injury,  if  death  bad  not  ensued,  and  one  is  induced  to 
drink  three  pints  of  whiskey  on  a  wager  and  becomes  intoxicated  after 
drinking  the  second  pint,  then  dies  in  consequence  of  the  excessive  drink- 
ing, the  consent  of  deceased,  by  drinking  the  third  pint  of  whiskey  on  a 
wager,  is  a  mere  nullity  by  reason  of  his  drunken  condition,  and  the  de- 
fendants would  have  been  liable  to  him,  if  death  had  not  ensued,  and 
therefore  they  are  liable  to  his  family.     AfcCue  v.  Kle  n,  Tex.  xvii,  159. 

37.  Surface  Water  —  Injury  to  Adjacent  Land-  Owner.  The  owner  of 
land  or  one  having  a  right  of  way  may  erect  barriers  to  keep  off  the  sur- 
face water  or  overflowing  floods  coming  from  or  across  adjacent  lands ; 
and,  for  any  consequent  repulsion,  turning  aside,  or  keeping  up  of  these 
waters  to  the  injury  of  other  lands,  he  will  not  be  respoubible.  R.  R. 
Co.  v.  Stevens,  Ind.  xii.  47 ;  73  Ind.  278. 

.18.  Act  of  Third  Person.  Where  one  of  two  innocent  parties  must 
suffer  from  the  miscondact  of  a  third  person,  he  who  placed  it  in  the 
power  of  such  person  to  work  the  injury  must  suffer  the  loss.  Bailey  v. 
Cr-m,  U.  8.  C.  C.  viii.  455 ;  Levy  v.  Canal  and  Navigation  Co.  La.  xiv. 
207. 

39.  Torts  Dependent  on  Contract.  Where  the  cause  of  action  discloses 
a  tort  dependent  upon  contract,  the  pleader  may  count  ex  contractu  for 
the  breach  of  contract,  or  ex  delicto  for  the  breach  of  duty.  Shippen  v. 
Tankersky,  U.  S.  C.  C.  xiv.  645. 

40.  Wife's  Affection  Alienated.  An  action  lies  in  favor  of  the  hus- 
band for  enticing  away  his  wife,  or  inducing  her  to  live  apart  from  him. 
Modisett  v.  McPike,  Mo.  xiii.  207 ;  74  Mo.  636. 

41.  Ilnd.  —  Divorce  —  Defence.  Where  it  api^ears,  in  such  action, 
that  the  wife  was  induced  to  obtain  a  divorce  through  the  acts  and  in- 
fluence of  the  defendant,  the  fact  of  such  divorce  on  account  of  plaintiff's 
misconduct  does  not,  of  itself,  constitute  a  defence.     Ibid. 

42.  Rid.  —  Just  Cause  for  Separation  —  Stranger.  Where  a  wife, 
having  just  cause  for  separation  or  divorce,  seeks  the  advice,  shelter,  and 
protection  of  a  relative  or  stranger,  the  latter  is  not  amenable  to  the 
husband  in  according  the  same,  if  he  acts  in  good  faith  and  from  motives 
of  kindness  and  humanity.     Ibid. 

TRADE-MASKS. 

1.  Its  Office.  The  office  of  a  trade-mark  is  to  point  out  the  true 
origin  or  ownership  of  the  article  to  which  it  is  applied,  or  to  designate 
the  dealer's  place  of  business.  Marshall  v.  Pinkham,  Wis.  xiL  317  ;  62 
Wis.  572.     See  Insurance  Oil  Tank  Co.  v.  Scott,  La.  xiii.  752. 

2.  Grwmd  of  Anion.  The  ground  upon  which  actions  for  the  in- 
fringement of  a  trade-mark  are  maintained  is,  that  the  law  will  not  pei^ 


Digitized  byLjOOQlC 


912  TRADE-MARKS. 

mit  any  person  to  sell  his  own  goods  as  and  for  the  goods  of  another. 
Marshall  v.  Pinkham,  Wis.  xii.  317  ;  53  Wis.  572. 

3.  Acquiescence  in  Use  of  Imitation  —  Change  of  Part  of  LabeL 
Where  the  defendant  subsequently  alters  his  laliel  by  taking  out  his  own 
name  aud  inserting  one  more  nearly  resembling  that  of  the  complainant, 
the  complainant  will  not  be  held  to  have  acquiesced  in  the  use  of  tlie  al- 
tered label,  and  if  he  proceed  promptly  may  have  it  enjoined.  Savpyer 
V.  Kellogg,  U.  S.  C.  C.  xii.  228. 

4.  Arbitrary  Word  —  Brand  of  Cigars.  An  arbitrary  word  to  desig- 
nate a  brand  of  cigars,  as  "  Pride,"  will  be  protected  as  a  trade-marL 
Hier  V.  Abrahams.  N.  Y.  xi.  712;  82  N.  Y.  519;  Larrabee  v.  Lewi*, 
Ga.  xiii.  279;  67  Ga.  661. 

5.  Ibid.  —  Particular  Name  to  Goods.  Where  one  trader  has  adopted 
a  trade-mark,  a  part  of  which  has  given  a  particular  name  to  his  goods, 
another  trader  will  be  restrained  from  using  a  trade-mark  which  is  cal- 
culated to  cause  his  goods  to  be  known  by  the  same  name.  Orr  v.  John- 
ston, Chan.  Div.  vii.  768;  40  L.  T.  R.  N.  S.  807. 

6.  Corporate  Name.  The  use  of  the  corporate  name  of  a  manufac- 
turing company  which  it  has  used  to  designate  its  fabrics  cannot  be  nsed 
by  another  on  like  goods.  Amoskeag  Manuf.  Co.  v.  Garner^  N.  Y.  4 
Am.  L.  T.  R.  176. 

7.  Costs —  Want  of  Demand  to  Cease  Infringement.  That  before  Eiiing 
the  complainant  did  not  make  a  demand  that  tlie  defeudunt  should  cease 
using  the  alleged  infringing  mark,  will  not  deprive  the  complainant  of 
costs.     Sawyer  y.  Kellogg,  U.  S.  C.  C.  xiii.  196. 

8.  Essential  Part  —  Name.  Where  the  dominant  characteristic  of  a 
trade-mark  is  the  name,  the  use  of  that  name  to  designate  goods  similar 
to  those  designated  by  the  trade-mark  is  an  adoption  of  the  trade-mark, 
and  although  it  may  be  connected  with  a  different  device,  and  the  name 
of  a  different  manufacturer  or  seller  may  be  affixed,  its  adoption  is  still  a 
violation  of  the  rights  of  the  owner  of  the  trade-mark.  Carroll  v.  £r- 
theiler,  U.  S.  C.  C.  ix,  737. 

9.  Factory  Name  —  Sale  of  Factory.  When  a  trade-mark  consists 
merely  in  the  name  of  the  establishment  where  the  manufacture  is  car- 
ried on,  and  becomes  attached  to  the  manufactured  article  only  as  the 
product  of  that  particular  establishment,  a  sale  of  the  establishment  will 
carry  with  it  to  the  purchaser,  by  operation  of  law,  the  exclusive  right 
to  use  the  name  it  had  previously  acquired,  in  connection  with  his  own 
manufacture  at  the  same  place,  of  a  similar  article.  Pepper  v.  Labrot, 
U.  S.  C.  C.  xii.  321.  Wairen  v.  Warren  Thread  Co.  Muss.  xv.  558.  See 
Kidd  V.  Johnson,  S.  C.  U.  S.  ix.  729. 

10.  Federal  Registration  Act  —  Validity  —  Patent  and  Copyright 
Clauses  of  Constitution.  The  ordinary  trade-mark  has  no  necessary  re- 
lation to  invention  or  discovery,  but  it  arises  out  of  the  use  of  some  defi- 
nite descriptive  matter  or  term,  which  may  be  simple,  old.  or  well  known. 
Hence,  the  registration  act  of  Congress  cannot  be  upheld  under  the  cl.  8, 
§  8,  art.  I.  of  the  Constitution  of  the  United  States.  U.  S.  v.  Steffen*, 
U.  S.  V.  Witteman,  U.  S.  v.  Johnson,  S.  C.  U.  S.  viii.  737 ;  100  U.  S. 
82.  Leidersdorf  v.  Flint,  U.  S.  C.  C.  vi.  739.  Reversing  DuveU  v. 
Bohmer,  U.  S.  C.  C.  vi.  262. 

11.  Bnd, —  Commercial  Regulation.  The  registration  net  cannot  be 
construed  as  a  regulation  of  commerce,  since  there  is  nothing  in  the  act, 
by  reference  to  the  persons  entitled  to  register  the  trade-mark,  or  to  the 
goods  to  which  it  is  to  be  applied,  which  shows  that  Congress  intended 
to  pass  a  commercial  regulation.  V.  S.  v.  Steffent,  'U.  S.  v.  Witteman, 
O.  S.  V.  Johnson,  S.  C.  U.  S.  viii.  787;  100  U.  S.  82.  Leidersdorf  v. 
Flint,  U.  S.  C.  C.  vL  739.  Reversing  DuvieU  v.  Bohmer,  U.  S.  C.  C  vL 
262. 
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12.  Fraud — Intent.  Where  the  bill  cfaai^;ea  a  fraudulent  infringe- 
ment of  a  trade-mark,  the  fraudulent  intent,  as  charged,  must  be  taken 
as  confessed  upon  demnrrer  to  the  bill,  and  complainant  is  entitled  to  an 
injunction.    JEnoch  Morgan'*  Son*  Co.  v.  JSutJeeU,  U.  S.  C.  C.  x.  577. 

13.  Ibid.  —  Deceptive  Name.  Where  the  use  of  a  name  or  term  as  a 
trade-mark  is  likely  to  deceive  the  public,  in  reference  to  the  components 
or  nature  of  the  urticle  to  which  it  is  applied,  no  trade-mark  can  be  main- 
tained therefor.  GitUer  v.  Kinney  Tobacco  Co.  U.  S.  C.  C.  xiv.  138. 
Lea  V.  Wolff,  N.  Y.  1  Am.  L.  T.  R.  400.  Contolidaled  Fruit  Jar  Co. 
v.  Dorjlinger,  U.  S.  C.  C.  2  Am.  L.  T.  R.  511. 

\i.  Ibid. —  Misleading  of  Purchasers.  The  business  name  and  repu- 
tation of  a  manufacturer  in  producing  work  under  a  patent  is  his  own, 
and  any  one  who,  in  manufacturing  under  the  patent  after  its  expiration, 
uses  bis  name  fraudulently  to  mislead  and  deceive  purchasers  of  the 
manufacture,  appropriates  a  trade-mark  and  may  be  enjoined.  Manuf. 
Co.  V.  Loog,  H.  of  L.  xv.  538 ;  48  L.  T.  R.  N.  S.  3. 

15.  Ibid,  —  Article  not  Patented.  If  a  trade-mark  represents  an  arti- 
cle as  patented,  when  it  is  not  patented,  that  is  a  misrepresentation  of  an 
important  fact  and  will  prevent  the  owner  of  the  trade-mark  from  getting 
an  injunction.  Consolidated  Fruit  Jar  Co.  t.  Dorflinger,  U.  S.  G.  C.  L 
393. 

16.  Ibid. —  Word  "Patented"  on  Label  Trade-marks  may  be  pa- 
tented ;  and  when  the  word  "  [Mtented  "  is  pat  on  the  label  of  the  artusle 
sold,  though  the  merchandise  itself  is  not  patented,  but  the  word  is  used 
in  reference  to  the  trade-mark,  and  is  not  used  for  the  purpose  of  deceiv- 
ing the  public,  the  owner  of  the  trade-mark  is  not  disentitled  to  relief  in 
equity.     Insurance  Oil  Tank  Co.  v.  Scott,  La.  xiii.  752. 

17.  Ibid.  —  Representations.  A  trade-mark  will  not  be  protected  when 
the  article  it  seeks  to  cover  is  falsely  declared  to  be  manufactured  by  a 
certain  person  and  at  a  certain  place,  when  both  these  particulars  were 
originally  circumstances  to  guide  the  purchaser.  Medicine  Co.  v.  Wood, 
S.  C.  U.  S.  xvL  481.  Connell  v.  Heed,  Mass.  ix.  515.  BueJdand  v.  Hiee, 
Ohio.  xvii.  411. 

18.  Imitation  and  Registration.  Where  the  complainant  alleges  that 
plaintiff  had  a  trade-mark  which  defendants  are  imitating,  and  also  al- 
leged that  it  is  registered  uuder  the  act  of  Congress,  a  demurrer  to  the 
whole  bill  cannot  be  sustained.     Lacroix  v.  Mag,  U.  S.  C.  C.  xv.  71. 

19.  L(d>el  —  Intentional  Imitation.  Where  it  was  shown  that  the  de- 
fendant's label  was  prepared  from  that  of  the  plaintiff's  by  intentionally 
making  the  corresponding  parts  alike,  and  the  general  effect  of  the  de- 
fendant's label  and  bottle  was  such  as  to  mislead  an  ordinary  person  into 
thinking  it  the  bottle  and  label  of  the  plaintiff,  a  case  of  infringement  was 
made  out.  Gilman  v.  Hunnewell,  Mass.  iv.  565.  Manuf.  Co.  v.  Hosiery 
Mills,  Mass.  X.  809.  Sawyer  v.  KeUogg,  U.  S.  C.  C.  xii.  228.  HosUtter 
V.  Adams,  U.  S.  C.  C.  xiiL  454;  20  Blatch.  326.  Larrabee  v.  Lewis, 
Ga.  xiii.  270;  167  Ga.  561.  Homceopathic  Medicine  Co.  v.  Wenz,  U.  S. 
C.  C.  XV.  70. 

20.  Ibid.  —  For  Another  Person.  It  is  no  defence  that  the  person 
making  and  using  the  label  does  not  do  so  for  himself  but  for  a  third 
person.     Sawyer  y.  Kellogg,  U.  S.  C.  C.  xii.  228. 

21.  Laches.  A  complainant  using  reasonable  diligence  in  asserting  his 
rights  against  an  infringer  of  his  trade-mark  will  not  be  denied  an  ao- 
coant,  although  a  long  time  has  elapsed  between  the  infringement  and 
bringing  suit.     Sawyer  v.  Kellogg,  U.  S.  C.  C.  xiii.  196. 

22.  Sfanufaciure  of  Article  by  Others.  The  seller  is  as  mnch  entitled 
to  protection  in  his  trade-mark  when  his  goods  are  manufactured  by 
others  under  his  directions  as  when  he  is  himself  the  mannfacturer.  In- 
turcmce  Oil  Tank  Co,  t.  Scott,  La.  xiiL  752. 
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28.  Norn  de  Plume  of  Author.  A  nom  deplume  of  an  aathor  is  not  i« 
trade-mark.     Clemens  v.  Belford,  U.  S.  C.  C.  xv.  227;  11  BisB.  459. 

24.  Numhert  in  Combination  with  Words  or  other  I/umercJt  —  QuaKtg. 
Mere  numbers  can  never  by  themselves  be  the  object  of  a  trade-maric 
where  they  are  employed  to  indicate  quality,  bat  may  be  when  they  stand 
for  origin  or  proprietorship  in  combination  with  words  or  other  namerals. 
ISnney  v.  Allen.  U.  S.  C.  C.  xv.  70.  Manuf.  Co.  v.  Hosiery  MUU,  Mass. 
X.  809;  129  Mass.  525.     Medicine  Co.  v.  Went,  TJ.  S.  C.  C.  xv.  70. 

25.  Official  Brand  of  Inspector.  The  oiBfiial  brand  of  a  pnblic  in- 
spector, who  was  engaged  in  business  in  the  wares  of  which  he  was  an 
inspector,  is  not  his  private  trade-mark.  Chase  v.  Mayo,  Mass.  ilL  GOI ; 
121  Mass.  343. 

26.  Package —  Form —  Colored  Band —  Gilt  Lettering.  The  form  of 
a  package  with  its  band  of  a  certain  color,  having  gilt  lettering  npon  it, 
will  not  make  a  tradeHnark.  Morgan's  Sons  Co.  v.  7Voz«Q,  N.  Y.  xiv. 
181. 

27.  Pofkage  and  Label  Imitated.  Equity  will  restrain  the  imitation  of 
a  package  and  label  adopted  by  a  mannfactarer  for  the  sale  of  his  mer- 
diandise,  where  these  do  not  technically  constitute  a  trade-mark,  if  the 
public  are  misled  by  reason  of  the  imitation  into  purchasing  the  goods  of 
the  imitator  as  those  of  complainant.  Sawyer  v.  Horn,  U.  8.  C.  C.  ix. 
603. 

28.  Partnership  Interest  —  Letters  in  the  Name  of  One  of  the  Partners 
—  Dissolution.  Where  persons  associated  in  business  for  the  manufac- 
ture and  sale  of  a  commodity  adopt  a  trade-mark  for  it,  they  are  equally 
entitled  to  its  use,  after  a  dissolution  of  their  connection  ;  and  if  one  of 
the  parties  obtain  letters  of  registration  iu  his  own  name,  his  associates 
are  entitled  to  an  equal  interest  in  the  same.  Taylor  v.  Botkin,  U.  S.  C 
C.  viii.  516. 

29.  Patent  Expired  —  Designation  of  Machine.  After  the  expiraUon 
of  a  patent  the  right  to  manufacture  under  the  patent  is  common  to  all, 
and  the  production  may  be  designated  so  as  to  show  the  former  invention, 
e.  g.,  "  The  Singer  System,"  as  applied  to  sewing  machines  made  under 
the  Singer  patent ;  and  the  owner  of  the  former  patent  will  not  be  heard 
to  complain  that  his  trade-mark  is  appropriated  thereby.  Manuf.  Co.  v. 
Loog,  H.  of  L.  xv.  588 ;  48  L.  T.  R  N.  S.  8.  Manuf  Co.  Slanage,  U. 
S.  C.  C.  xi.  561.  Linnleum  Manuf.  Co.  v.  Nairn,  Chan.  Div.  852 ;  38 
L.  T.  R.  N.  S.  448.  Manuf.  Co.  v.  Wilson,  Ct  of  Appeal,  ii.  860.  £« 
Palmer,  Ct.  of  Appeal,  xvii.  767. 

80.  Proper  Name  —  Manvfaeturer  with  Similar  Name  —  Use  of  Name 
— Fraud.  The  proper  name  of  the  manufacturer  of  an  article  cannot  be 
made  a  trade-mark,  so  as  to  prevent  any  other  manufacturer  of  ^e  same 
name  from  affixing  such  name  to  a  similar  article  made  and  sold  by  him, 
where  no  unfair  means  are  used  to  mislead  purchasers  into  a  belief  that 
such  article  is  manufactured  by  the  first  person.  Meneely  v.  Meneely,  N. 
Y.  2  Am.  L.  T.  R.  482.  Oilman  v.  HunneweU,  Mass.  iv.  465.  MarshaO 
V.  Pinkham,  Wis.  xii.  817 ;  52  Wis.  572.  See  Williams  v.  Brooks,  Conn, 
xvii.  428. 

81.  Ibid.  —  Against  Person  of  Another  Name.  A  person  may  have  a 
right  in  his  own  name  as  a  trade-mark,  as  against  a  person  of  a  different 
name.  Gibnan  v.  Hurmewell,  Mass.  iv.  565 ;  122  Mass.  129.  7?le  Cottina 
Oo.  T.  Oliver  Ames  and  Sons  Corporation,  U.  S.  C.  C.  xiv.  108. 

82.  Putting  up  Ooods  for  Third  Person.  A  defendant  who  infringes 
a  trade-mark  by  putting  up  goods  with  an  infringing  mark  for  a  third 
person  but  who  does  not  sell  the  goods  himself,  is  liable  to  account  for 
all  the  profits  made  by  him  in  preparing  the  article  for  the  said  third  per- 
son who  does  sell  it,  and  for  any  damage  which  he  (the  defendant)  causes 
by  his  unlawful  use  of  the  tradenmark.  Sawyer  v.  KMogg,  U.  S.  C  C. 
xiii.  196. 
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83.  Seeipe  — Right  to  Uuig  One  knowing  it  The  fact  that  an  arU- 
ole  prepared  aocordiog  to  a  certain  recipe,  but  not  protected  by  patent, 
has  for  some  time  been  made  and  sold  only  by  a  certain  manufacturer, 
does  not  render  it  unlawful  for  any  other  person  acquainted  with  its  com- 
posiUon  to  manufacture  and  sell  the  same.  Mar^aU  v.  Pinkham,  Wis. 
xii.  817 ;  52  Wis.  572. 

84.  SMng  Oib  and  Extracts  to  Compound  Imitation.  The  selling  of 
oils  and  extracts  to  compounders  with  instructions  as  to  how  to  imitate 
complainant's  preparation  of  bitters,  that  the  purchasers  may  put  this 
false  compound  in  empty  bottles,  which  had  contained  complainant's  bit- 
ters, and  sell  them  for  such  bitters,  will  not  be  enjtnned  as  Tiolating  his 
trade-mark,     ffosfetttr  v.  JPWm,  U.  8.  C.  C.  xvi.  6. 

35.  Series  of  Books  —  Phraus —  Words.  Appropriate  words  and 
phrases  which  identify  a  series  of  books,  as  "  National  System  of  Pen- 
manship," will  make  a  trade-mark.  Potter  v.  McPherson,  N.  Y.  z.  746 ; 
21  Hun. 

86.  For  SmoUng  Tobacco  —  AppUtd  to  Cigarettes.  It  is  not  permis- 
sible to  apply  to  cigarettes  a  trade-mark  or  name  which  has  been  acquired 
by  another  person  for  his  smoking  tobacco.  Carroti  v.  Ertkeiier,  U.  S. 
C.  C  ix.  737. 

87.  Transextiont  Subsequent  to  Filing  Bitt.  Evidence  as  to  transactions 
after  the  filing  of  the  bill  is  admissible,  not  to  show  infringement  but  to 
characterize  tne  practical  use  of  the  subject  matter  of  the  suit  HosHtl$r 
T.  Adams,  U.  S.  C.  C.  xiii.  464 ;  20  Blatch.  826. 

88.  "  Twin  Broihenf  Yeast."  The  label  upon  a  certain  manufactured 
yeast, "  Twin  Brothers'  Improved  Dir-Hop  Yeast,"  will  be  protected  as 
a  trade-mark.     Burton  v.  Stratton,  U.  S.  C.  C.  xiv.  421. 

89.  Wide  Reputation — Quality —-Origin.  Where  the  primary  object 
of  a  trade-mark  is  to  indicate  origin  or  ownership,  the  mere  fact  that  the 
article  has  obtained  such  a  wide  sale  that  the  mark  has  become  indicative 
of  qnality  is  not  of  itself  sufficient  to  take  away  the  owner's  protection. 
Bid. 

40.  Words  in  Common  Use.  Words  in  common  use,  merely  descrip- 
tive of  the  character,  composition,  or  quality  of  the  artide  to  which  they 
are  applied,  cannot  be  exclusively  appropriated  and  protected  as  a  trade- 
mark. Marshall  v.  Pinkham,  Wis.  xii.  817.  Oilman  v.  HunneweH, 
Mass.  vr.  565:  122  Mass.  189.  Van  Beilr.  Preseott,  N.  Y.  ix.  885 ; 
82  N.  Y.  688 ;  &  C.  xi.  846 ;  14  J.  &  Sp.  542.  Larrabee  y.  Wilton,  Qa. 
xiii.  270.  Ginter  v.  Kinney  Tobacco  Co.  U.  8.  C.  C.  xiv.  188.  Bggers 
V.  Hink,  Cal.  xvi.  293.     Re  Palmer,  Ct.  of  Appeal,  xvii.  767. 

TRESPASS. 

1.  Aiders  and  Abettors.  Every  person  who  is  present  at  tiie  commis- 
sion of  a  trespass,  encouraging  the  same,  is  an  aider  and  abettor,  and  is 
liable  as  a  principal.  Daingerfield  v.  Thompson,  Va.  x.  189 ;  88  Va. 
186. 

2.  Arre^—  Warrant —  Officer  —  Parties.  In  cases  where  an  officer 
is  protected  by  his  warrant,  the  party  making  the  complaint  and  his 
attorneys  are  also  protected  against  actions  in  damages  for  trespass. 

Wheaton  v.  Beecher,  Mich.  xv.  180 ;  49  Mich.  348. 

3.  Attachment  —  Property  taken  from  Officer  —  Color  of  Right. 
Where  goods  held  by  the  sheriff  un°d<>r  process  of  attachment  are  taken 
from  his  possession  by  a  third  party  and  cannot  be  recovered  in  order  to 
satisfy  the  writ,  an  action  lies  against  the  trespasser  at  the  suit  of  the 
attachment  creditor.     Scott  v.  Morgan.  N.  Y.  xvii.  536. 

4.  Ibid,  —  Second  Attachment  —  Damage.  A  second  attaching  cred- 
itor is  liable  for  amy  damages  which  may  be  sustuned  by  any  person  by 
reason  of  the  wrongful  susnre  and  detention  of  property.    FeaUmmer  v. 
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Bcmt,  Ya.  viii.  699 ;  81  OraU.  661.    See  X«mm  t.  Barringtom,  Yu  xW. 
672;  64  Vt.428. 

6.  Ibid.  — Parol  Evidence  to  Shov  Aetwd  Attachment.  Where  the 
returns  of  the  officer  show  that  the  property  was  held  wider  aeveml 
attachmeut«,  parol  evideooe  U  not  admissible  to  prove  that  it  was  bekl 
only  under  the  first  attachment.    Ibid. 

6.  Md.  —  Seifure  —  Intuffieient  Affidavit.  A  sheriff  makea  oat  a 
prima  facie  case  of  justification  by  the  production  of  the  writ  of  attach- 
ment, and  the  aflBdavit  on  which  it  issued,  notwithstanding  the  aflidarit 
was  insutBcieot  before  its  amendment,  and  the  amendment  was  subse- 
quent to  the  seisure.     Babe  v.  Coyne,  CaL  vii.  72;  53  Cal.  261. 

7.  Authority  Exceeded.  One  who  acts  at  first  with  propriety  under  an 
aathority  or  license  given  by  law,  bat  afterwards  abuses  it,  may  be  treated 
as  a  trespasser  ab  initio.  Grafton  v.  Carmiehad,  Wis.  iz.  727 ;  48  Wis. 
660. 

8.  Ibid.  —  Personal  Property — Original  Taking.  To  implicate  one 
as  a  trespasser  ab  initio  in  respect  to  personal  property,  be  must  do,  or 
consent  to,  some  act  which  tends  to  show  that  the  original  taking  was  for 
an  unlawful  purpose.     Ibid. 

9.  Ibid.  —  Lawful  Taking  under  Writ  —  Judgment  Invalid.  When  the 
original  taking  under  a  writ  was  lawful,  but  the  judgment  by  virtue  of 
which  the  property  was  sold  was  invalid,  those  concerned  in  the  orig- 
inal taking  could  not  be  treated  as  trespassers  eA  initio.    Ibid. 

10.  Bankruptcy.  An  action  for  nnliqnidated  damages  for  trespass, 
when  the  destruction  of  plaintifTs  property  is  an  incident  only,  is  not 
barred  by  a  discharge  in  bankruptcy.  Newman  v.  Goddard,  N.  Y.  ix. 
623 ;  20  N.  Y.  665. 

11.  Cat—  Statute.  Under  the  Virginia  Code  (c  145,  $  6),  trespass 
on  the  case  will  now  He  wherover  an  action  of  trespass  could  have  been 
brooght.     Feehheimer  v.  Bank,  Ya.  viii.  699  ;  31  Ya.  661. 

12.  Condemnation  of  Land — Award.  An  award  in  condemnation 
proceedings  does  not,  as  of  course,  Include  damages  for  a  trespass  com- 
mitted prior  to  the  award.  Leber  v.  R.  B.  Co.  Minn.  ziv.  437 ;  29 
Minn.  266. 

13.  Rid.  —  Taking  Property  without  Comipentation  —  Boom  aerott 
Biver.  Where  a  boom  caused  the  water  to  flow  over  ibe  plaintiff's  land, 
bringing  thereon  1ms,  drift,  etc.,  and  effectually  destroying  its  usefulness, 
trespass  will  lie.      Weaver  v.  Boom  Co.  Minn.  xiii.  370 ;  28  Minn.  634. 

14.  Conditional  Sale — Defcadt  of  Vendee.  On  the  default  of  the 
vendee  in  a  conditional  sale  Uie  vendor  becomes  entitled  to  possession, 
and  may  bring  an  action  for  trespass.  Devlin  v.  O'Neil,  N.  Y.  iiL  475 ; 
68  N.  Y.  622. 

16.  Coneequential  Damagee  —  Proof.  If  the  plaintiff  fail  to  prove 
the  trespass  no  recovery  can  be  had  on  account  of  any  alleged  consequra- 
tial  damages.    Brown  v.  Lake,  Ohio,  iiL  189 ;  29  Ohio  St.  64. 

16.  Omtinuing  Tretpass  —  Damages  —  Grantee  or  Assignee.  For 
tresspass  ^m.  cLJr.  the  owner  can  recover  for  future  injuries,  when  it  is 
shown  that  the  trespass  will  be  a  oontinnous  one,  and  therefore  no  right 
of  action  will  remain  to  his  assignee  for  the  continuing  trespass.  B.  £. 
Co.  V.  Maker,  111.  viiL  495. 

17.  ^  Gotenant  for  Partial  Injury  to  Oomtnon  Property.  One  can- 
not bring  trespass  against  a  cotenant  for  a  partial  injury  to  the  common 
property.      Well*  v.  BoUenieek,  Mich.  vii.  271 ;  87  Mich. 

18.  Defence  of  Property  —  Limit  of  Bight.  Although  a  person  has  a 
lawful  right  to  protect  his  premises  from  the  incursion  of  aninwls,  the 
right  u  limited  to  the  existing  necessity,  and  the  exeroise  of  it  beyond 
this  constitutes  the  party  a  trespasser.  Thompson  v.  State,  Ala.  xiL 
621  (  67  Ala.  106. 


Digitized  byLjOOQlC 


TRESPASS.  917 

19.  Ii^ury  2jr  Dog.  The  owner  of  a  dog  known  to  be  fierce  is  liaUe 
for  injuries  inflicted  bj  it  npon  a  person  in  the  daytime.  Goode  T. 
Martin.  Md.  zir.  16 ;  57  Md.  606. 

20.  Shooting  a  Dog  in  the  Chate  —  Statute.  Where  a  dog  in  company 
with  its  master  was  engaged  in  a  fox  chase  and  was  shot  by  the  defend- 
ant, an  action  will  lie  therefor,  as  the  dog  was  not  running  at  large 
within  the  meaning  of  the  Vermont  Statute.  Wright  v.  C^k,  Vt  vi 
409 ;  50  Vt.  180. 

21.  Ejection  of  Tenant  —  RecuonaiU  Force.  The  use  of  reasonable 
force  only,  to  eject  a  tenant  at  snlferance  by  the  rightfal  tenant,  is  not  a 
trespass.     Low  v.  ElweU,  Mass.  iii.  217  ;  121  Mass.  309. 

22.  Entrance  into  Visitor' »  Chamher.  The  private  sleeping-room  of 
a  visitor  is  absolutely  and  exclusively  her  own  possession,  and  any  nn- 
justifiable  entrance  therein  is  a  trespass.  Newell  v.  Whitcher,  Vt.  xii. 
668 ;  53  Vt.  589. 

26.  Excessive  Damage*  —  Setting  aside  Verdict.  In  an  action  for 
trespass  to  lands,  where  the  damages  found  are  alleged  to  be  excessive, 
the  verdict  will  not  be  set  aside  unless  it  is  so  evident  that  the  jury  have 
erred  as  to  convince  of  mistake,  prejudice,  or  partiality.  Merritt  v. 
Harper,  N.  J.  xiv.  814;  15  Vroom,  73. 

24.  Parties  and  Attorneys  —  Illegal  Eeectttion.  Where  a  plaintiff, 
through  his  attorney,  procures  an  execution  against  the  person,  or  other 
writ  issuing  of  course,  and  which  he  has  no  right  to  have,  both  the  plain< 
tiff  and  his  attorney  are  liable  in  trespass.  Barnes  v.  Viall,  U.  S.  C.  C. 
xiL  5. 

25.  Forcible  Entry  —  Tenant  by  Sufferance.  TTie  forcible  entry  of  a 
tenant  under  a  written  lease  npon  premises  held  by  sufferance  is  not  a 
trespass.     Low  v.  Mwell,  Mass.  iiL  217 ;  121  Mass.  809. 

26.  Shooting  Horse  —  Evidence.  Where  the  defendant  threatened  to 
shoot  the  plaintiff's  stock  if  he  did  not  keep  them  at  home,  and  a  colt, 
belonging  to  plaintiff,  was.  found  seriously  injured  on  defendant's  prem- 
ises, the  testimony  was  insufficient  to  show  that  the  injury  was  committed 
by  defendant     Solan  v.  Williamt,  Neb.  xvi.  54. 

27.  Husband  and  Wife — Seizure  in  Execution.  In  an  action  by  a 
wife  against  an  officer  who,  under  an  execution  against  the  husband,  has 
seized  property  which  has  been  given  by  the  husband  to  the  wife,  the 
officer  cannot  attack  the  validity  of  such  gift,  nnless  he  proves  the  rendi- 
tion of  a  judgment  for  a  creditor,  and  the  execution  and  levy  thereunder. 
Katie  V.  Desmond,  Cal.  xvi.  485. 

28.  Ibid.  —  Husband's  House  on  Wife's  Land.  Where  the  husband 
built  a  house  on  the  land  of  his  wife  and  occupied  it  as  a  residence,  he 
can  maintain  trespass  against  any  one  breaking  into  it.  Alexander  v. 
Hard,  N.  Y.  i.  51 ;  64  N.  Y.  228. 

29.  Ice-Pond  —  Lessee.  The  lessee  of  an  ice-house  and  the  land 
upon  the  shore  of  a  pond  cannot  maintain  trespass  against  a  person  for 
cutting  a  hole  in  the  ice  for  the  purpose  of  fishing.  PoweU  v.  Doyle, 
Mass.  xiii.  176;  131  Mass.  474. 

80.  Impounding  Cattle  —  Notice  to  Owner  —  Waiver.  Where  a  horse 
is  impounded  damage  feasant,  and  the  owner  within  twenty-four  hours 
demands  possession  but  refuses  to  pay  the  damage,  he  cannot  maintain 
trover.     North  v.  Rocky,  Mich.  xii.  242 ;  46  Mich.  460. 

81.  By  Infant — Minority  —  Jitry.  The  responsibility  of  a  child,  as 
a  trespasser,  is  not  fixed  by  the  law  at  any  age  ;  it  is  a  question  of  fact 
for  the  jury.     B.  B.  Co.  v.  Simpson,  Tex.  xvi.  701. 

82.  Joint  Trespassers — Damages.  Where  attaching  creditors  are  joint 
trespassers  in  seizing  and  detaining  property,  then  the  liability  for  such ' 
tort  is  joint     Feehheimer  v.  Bank.y&.  viii.  699  ;  31  Va.  661. 

83.  Ibid.  —  Judgment  against  One.     A  judgment  against  one  joint 
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tmspuier  is  no  bar  to  sn  aotion  asainst  another.     OoBard  v.  £.  B.  Co. 
Q.  S.  C.  C.  xL  629.    P<^  r.  Milie,  WU.  xviL  799. 

34.  Justification  by  Proof  of  Title  in  Another.  When  the  defendsDt, 
as  military  oommander,  issued  au  order  dispossessing  the  plaintiff  of 
personal  property,  in  »  suit  for  trespass  defendant  may  justify  his  act  by 
proof  that  another  than  the  plaintitfi  being  the  party  on  whose  applica- 
tion the  order  was  issued,  was  entitled  to  the  possession.  Whale*  r. 
Sheridan,  U.  S.  C.  C.  viiL  422.  See  Coughlin  v.  Gray,  Mass.  xiL  273 ; 
131  Mass.  58. 

35.  Lease  —  Possession  of  Property  before  Entry.  A  trespasser  can- 
not defend  against  the  owner  on  the  ground  of  a  settlement  with  the 
lessee  before  entry.    Austin  t.  Mining  Co,  Mo.  xiL  19;  72  Mo.  536. 

36.  License  —  Fence —  Width.  A  license  to  build  a  fence  on  a  divi- 
sion line  will  doubtless  confer  a  privilege  to  place  a  fence  so  as  to  occupy 
an  equal  space  ou  each  side  of  the  actual  mathematical  line  of  divisioo. 
Morton  v.  Reynolds,  N.  J.  xviL  474. 

37.  Lien  upon  Drop  —  Special  Action.  A  landlord  having  a  statu- 
tory  lien  upon  the  crop  may  maintain  a  special  action  on  the  case  against 
a  stranger,  who  with  notice  of  the  lien  so  changes  the  character  of  the 
crop  that  the  lien  cannot  be  enforced.  Mutsey  t.  Peebles,  Ala.  iL  161 ; 
53  Ala.  432. 

38.  Lim  of  Third  Parties  —  Bight  of  OJieer  to  Set  Op.  An  officer 
who  has  duly  attached  the  plaintiff's  personal  property  on  a  writ  against 
another,  then  in  the  hands  of  a  carrier,  cannot  set  up  such  carrier's  lien 
for  freight  to  defeat  the  plaintiff's  action.  Steams  t.  Dean,  Mass.  x. 
598 :  129  Mass.  189. 

39.  Implied  Malice — Exemplary  Damages.  Malice  is  implied  in 
law  from  the  intentional  commission  of  a  trespass  and  exemplary  damagea 
may  be  given.      Wright  v.  Clark,  Vt.  vL  409 ;  60  Vu  180. 

40.  Married  Woman's  Act —  AUenalion.  The  married  woman's  act 
(Acts,  1876,  c.  892,  p.  833),  which  gives  to  a  married  woman  the  abso- 
lute disposal  of  her  property,  destroys  the  estate  of  her  husband  by  the 
curtesy  initiate ;  if,  however,  the  land  has  not  been  aliened  during  the 
lifetime  of  the  wife,  his  estate  by  the  curtesy  consummate  is  not  defeated 
by  the  act.     Breeding  v.  Davis,  Ya.  xvi.  667. 

41.  Ibid.  —  Land  of  Wife  Acquired  during  Coverture.  Trespass  f.  cf. 
would  not  lie  by  a  married  woman  before  the  Act  of  1841,  c.  1 61,  where 
the  land  was  acquired  during  oovertiu-e.     Porter  v.  Bowers,  Md.  xL  671. 

42.  Master  and  Servant.  To  sustain  an  action  of  trespabs  vi  et  armis 
against  a  master  for  acts  of  his  servants,  it  must  appear  that  he  assented 
to  the  particular  act  complained  of.  Drew  v.  Peer,  Penn.  x.  504;  93 
Peun.  St.  234. 

43.  Mortgagor  of  Chattels  as  Plaintiff  after  Conditio*  BnAen.  The 
mortgagor  of  chattels  in  possession  after  condition  broken  may  ""W'ntn'n 
trespass  therefor.     Luse  v.  Jones,  M.  J.  T.  889. 

44.  Necessary  Cattle.  In  ^n  action  of  trespass  for  taking  an  ox  evi- 
dence is  not  admissible  that  plaintiff  was  damaged  by  not  having  the  ox 
to  work.     HvU  v.  Bartletl,  Conn.  xiv.  688  ;  49  Ck>nu.  64. 

45.  Officer  in  Possession  —  Unreasonable  Delay  in  BemovaL  The 
occupation  of  a  house  by  an  officer,  who  has  attached  goods,  with  a 
keeper  for  seven  hours  in  the  middle  of  the  day,  in  the  city  of  Boston, 
without  any  attempt  to  remove  the  goods,  as  a  matter  of  law  makes  the 
officer  a  trespasser.     Davis  v.  Stone,  Mass.  i.  517 ;  120  Mass.  228. 

46.  Officer  Selling  Goods  of  Stranger.  A  sheriff  who  levies  on  goods 
not  the  property  of  the  judgment  debtor  is  a  trespasser.  Maste*  v. 
W9bb,xi.  313;  24  Hun,  90. 

47.  Ibid.  —  Producing  Judgment.  Where  an  officer  is  sued  in  tres- 
pass for  selling  the  property  of  a  stranger  to  the  execution,  who  has 
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derived  title  from  the  exeontion  defendaut,  he  must  prodnoe  the  jadg- 
ment  on  which  theji.fa.  issued.     Mitchell  v.  Athby,  Ky.  z.  462. 

48.  Officer  Making  Service  —  Using  Force  to  Identify  DefendatU. 
Ad  officer  tias  no  right  to  use  force  upon  the  person  of  %  defendant  on 
whom  he  is  making  service,  for  the  purpose  of  identifying  him.  Hull 
T.  Bartiett,  Conu.  xiv.  583 ;  49  Ck>nn.  64. 

49.  Frequented  Path  acrou  Railroad.  Where  a  foot-path  across  a 
railroad  has  been  used  by  the  public  for  many  years  without  objection,  a 
person  using  the  path  to  cross  the  railroad  cannot  be  considered  a  tres- 
passer.   R.  R.  Go.  V.  Ihfutman,  Penn.  xiv.  124. 

50.  Personal  Injuries,  To  maintain  an  action  for  injury  to  the  per- 
son, the  injurious  act  complained  of  must  eitiier  have  been  committed 
willfully,  or  have  resulted  from  negligence.  Holmes  v.  Mather,  Ezch.  L 
ti6 ;  L.  R.  10  Ezch.  261. 

51.  Ibid. —  Damages.  In  estimating  the  damuges  in  an  action  of  tres- 
pass for  personal  injuries,  the  jury  should  take  into  account  the  bodily 
iujury  sustained,  the  pain  undergone,  the  effect  on  the  health  of  the  suf- 
ferer, the  expenses  incidental  to  attempts  to  effect  a  cure,  and  the  loss 
sustained  through  inability  to  attend  to  business.  Daingerjield  v.  Thomp- 
son, Va.  X.  189 ;  83  Va.  136. 

52.  Ibid.  —  Provocation.  In  trespass  for  assault,  provocation,  though 
insufficient  by  way  of  justification,  is  admissible  in  mitigation  of  damages. 
Burke  V.  Meloin,  Conn.  vL  743 ;  45  Conu.  243. 

53.  Pleading  —  Evidence —  Code.  A  declaration  in  trespass  qu.  cL 
fr.  in  common  law  form  is,  under  the  Code,  supported  by  proof  of  an  un- 
lawful removal  of  plaiutiS's  house  by  defendant  after  lawfol  entry. 
Johnson  T.  Willoughby,  Tenn.  iii.  61. 

54.  Ibid.  —  Continued  Occupation.  In  every  case  where  the  plaintiff 
relies  solely  upon  possession,  an  actual  and  continuous  occupation  of  the 
land  within  such  boundaries  must  be  shown.  Mining  and  Smelting  Co. 
V.  Wajf.  Nev.  ii.  647  ;  11  Nev.  171. 

55.  Possession.  Only  the  person  in  the  actual  or  constructive  posses- 
sion of  real  property  can  maintain  trespass  quare  elausum.  Gunsohu  v. 
Lormer,  Wis.  xiv.  191 ;  54  Wis.  630.  Campbell  v.  Runkin.  S.  C.  U.  8. 
viii.  45;  97  U.  S.  244.  BosweU  v.  Carlisle,  Ala.  xiii.  746 ;  70  Ala.  244. 
Buggies  v.  Semds,  Mich.  viii.  692 ;  40  Mich.  599. 

56.  Ibid.  —  Constructive  Possession.  If  no  one  holds  aotoal  posses- 
sion, the  owner  of  the  title  has  constructive  possession.  Ruggles  v.  Sands, 
Mich.  viiL  592  ;  40  Mich.  559. 

67.  3id,  —  Adverse  Possession.  There  cannot  be  constructive  pos- 
session of  lands  of  which  third  parties  are  in  actual  adverse  possession. 
3id. 

58.  Ibid.  —  &f  Disseisor.  An  entry  by  the  grantee  of  a  disseisee  may 
be  such  an  invasion  of  the  possession  of  the  disseisor  as  to  render  the 
said  grantee  liable  in  trespass  quare  elausum  for  at  least  nominal  dam- 
ages.    Rawson  v.  Putnam,  Same  v.  Ward,  Mass.  x.  403  ;  1 28  Mass.  502. 

59.  Ibid. — Action  for  Mesne  Profits  against  Tenant  of  Disseisor. 
A  disseisee  who  has  recovered  possession  of  the  premises  by  lawful 
means  may  maintain  trespass  for  mesne  profits  against  a  tenant  of  the 
disseisor.     Trubee  v.  AfiHer,  Conn.  ziii.  551 ;  48  Conn.  847. 

60.  Ibid.  —  Ejectment  —  Agency,  Where  the  defendant  attempts  to 
justify  his  action  in  ejecting  plaintiff  on  the  ground  that  he  was  the 
agent  of  one  P.,  who  held  a  valid  lease  of  the  premises,  the  proper  ex- 
ecution of  the  lease  and  delivery  of  it  to  P.,  and  his  own  authority  from 
P.  to  act,  must  be  shown.     Twomblg  r.  Monroe,  Mass.  zvii.  591. 

61.  Ibid.  —  Premises  Vacant  —  Stranger.  Where  premises  are  va- 
cant the  rule,  that  an  action  for  trespass  by  one  not  in  possession 
a^inst  a  stranger  will  not  lie,  cannot  be  invoked.  Devlin  v.  O'Keil,  K. 
Y.  iiL  475 ;  68  N.  Y.  622. 
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62.  Jbid.  —  Rainng  Orop$.  One  rightfully  in  possession  of  land  can- 
not be  held  guilty  of  trespass  for  raising  crops  upon  it,  so  long  as  his 
tenancy  is  not  terminated  by  notice.  Bamham  t.  Van  Odder,  Mich.  ii. 
804;  34  Mich.  246. 

68.  Ibid.  —  Reentry.  Where  the  plaintiff  and  defendants  each  claim 
title  to  the  fee,  and  the  defendants  break  and  enter  the  close  while  the 
plaintiff  is  in  possession,  if  they  have  a  better  title  than  his,  they  may 
justify  the  entry ;  if  his  is  the  superior  title,  tlieir  entry  is  a  trespass. 
Murray  v.  R.  R.  Co.  Mass.  xi.  898 ;  180  Mass.  99. 

64.  Ibid. —  Timber  Land —  Vi*ibU  Pouetsion.  A  perfect  inclosnre 
of  timber  land  is  not  necessary.  Visible  possession  is  sufScient.  Mining 
and  Smdting  Go.  v.  Way,  Nev.  ii.  647 ;  11  Nev.  171. 

65.  Ibid. —  Titi«.  Where  the  action  is  in  damages  for  a  permanent 
injury  to  the  freehold,  the  plaintiff  most  show  title.  Winchetter  ▼.  Sle- 
vetu  Point,  Wis.  xvi.  784. 

66.  Principal*  —  Pretence  only.  Mere  presence  at  the  commission  of 
a  trespass  or  unlawful  act  does  not  render  a  person  liable  as  a  partici- 
pator.     HUmet  v.  SlroebeL,  Wis.  xvii.  126. 

67.  Private  Way.  Trespass  q.  c.  f.  will  not  lie  in  &vor  of  one  who 
has  a  right  of  way  by  deed  across  a  proprietor's  land  against  another  for 
using  the  way  under  the  verbal  permission  of  the  proprietor.  Morgan  v. 
Royet,  Maine,  i.  709  ;  65  Maine,  124. 

68.  Jbid.  —  Obstructing  Private  Way  on  Another't  Land.  Trespass 
on  the  case  will  lie  against  a  person  for  obstmoting  a  private  right  of 
way  over  the  land  of  a  third  person.  CarleUm  v.  OcUe,  N.  H.  u  521 ;  66 
N.  H.  130. 

69.  Againtt  Public  Officer  when  Tretpaning.  If  an  officer  in  attemptp 
ing  to  execute  process  exceed  the  power  conferred  by  the  writ,  he  is  liar 
ble  as  a  trespasser ;  but  this  will  not  authorize  the  defendant  to  resort  to 
personal  violence  against  him.     Smith  v.  State,  III.  xii.  427;  99  111.  446. 

70.  Entry  by  Purchaser  from  Tretpatser  to  Remove  Timber  —  Dam' 
ages.  Where  A.  enters  upon  lands  of  B.,  and  severs  certain  timber 
from  the  freehold,  which  be  sells  to  C,  who  enters  u()on  the  land  and 
removes  the  timber,  C.  is  liable  with  A.  to  the  owner  for  the  trespass ; 
but  if  he  intends  to  commit  no  trespass,  no  exemplary  damages  can  be 
recovered  against  him.     Ifazleton  v.  Week,  Wis.  x.  479;  49  Wis.  661. 

71.  RaiSvad  —  Ejecting  Passenger  from  Freight  TVotn  —  Tidtet. 
An  action  of  trespass  will  not  lie  against  a  railroad  company  for  the 
ejection,  not  at  a  station,  of  a  passenger  upon  a  freight  train,  who  does 

.        not  produce  a  ticket  as  required  by  the  regulations  of  the  company.    £. 
R.  Co.  V.  Rou,  Neb.  xi.  708  ;  11  Neb.  117. 

72.  Ibid.  —  Trespasser  in  Good  Faith  —  Accession  —  Title.  Where  a 
trespasser  in  good  faith  bestows  upon  the  property  a  value  greatly  dis- 
proportionate to  that  of  the  raw  material,  the  original  owner  can  recover 
only  the  value  of  the  material  taken.  Murphy  v.  R.  R.  Co.  Iowa,  xL 
806 ;  55  Iowa,  673. 

78.  Reclamation  —  Labor  Expended  by  Tretpatser.  A  trespasser  who 
expends  his  money  or  labor  on  the  property  of  another  acquires  no  rights 
therein,  but  the  owner  may  reclaim  the  property  so  long  as  its  identity 
is  not  changed  by  conversion  into  some  new  product.  AHning  Co.  v. 
Ifertin,  Mich.  vi.  116;  37  Mich.  832. 

74.  Resistance.  Forcible  trespass  u  the  taking  by  foroe  of  the  per- 
sonal property  of  another,  in  his  presence ;  he  need  not  resist  the  taking 
where  he  is  overawed  by  a  superior  force.  Stale  v.  Barefoot,  N.  C.  xriL 
665. 

75.  Reservation  —  Deed.  Where  P.  sold  to  S.  a  {nece  of  land,  and  re- 
served certain  trees  thereon  for  a  certain  number  of  years,  with  a  farther 
provision  that  the  trees  should  be  allowed  to  grow  after  the  time  fixed 
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npon  payment  of  an  annual  rent,  if  each  rent  be  not  paid  within  one  year 
from  the  expiration  of  the  time  fixed,  the  title  to  the  trees  is  in  S.,  and 
trespass  will  not  lie  asainst  him  for  catting  them.  Perkins  v.  StoeJewdl, 
Mass.  xui.  241 ;  131  Mass.  529. 

76.  Ibid.  —  Leate  —  Tkird  Party.  Where  a  lease  provides  that  the 
lessor  is  to  have  all  the  cornstalks  grown  on  the  premises,  a  third  party 
is  liable  in  trespass  to  the  lessor  for  turning  his  cattle  into  the  inclosure 
and  injnring  the  crop.     BcMey  t.  Vyse,  Iowa,  viii.  650 ;  48  Iowa,  481. 

77.  Ibid.  —  Stranger.  Where  a  grantor  of  a  deed  to  a  cemetery  com- 
pany, reserving  a  right  to  himself  and  family  to  mark  off  a  certain  amount 
of  land  for  the  boriid  of  their  dead,  made  a  grant  of  his  right  to  a  stranger, 
and  the  latter  fenced  off  a  burial  lot  for  himself,  and  the  trustees  of  the 
cemetery  removed  the  fence,  neither  they  nor  their  agents  were  guilty 
of  trespass.     Pearson  v.  Hartman,  Peiui.  xiv.  731  ;  100  Penn.  St.  »4. 

78.  Exeeuting  Search  Warrant.  An  officer  in  the  execution  of  a 
search  warrant,  fair  on  its  face,  and  issued  by  a  court  of  proper  jurisdio- 
IJon,  is  not  liable  in  trespass.  Dunn  v.  CHUman,  Mich.  ii.  566 ;  34  Mich. 
256.     Day  v.  Bach,  N.  T.  xi.  96 ;  1 4  J.  &  Sp.  460. 

79.  Surveyor  of  Highways  —  Taking  Soil  —  Use.  Under  pretence  of 
repairing  highways  the  surveyor  cannot  convert  the  soil  of  others  to  his 
own  use.     Upham  v.  Marsh,  Mass.  x.  170;   128  Mass.  546. 

80.  Tenents  in  Common  —  Ouster.  Trespass  qtu  cl.  Jr.  will  lie  against 
a  tenant  in  common  in  possession  attempting  to  convey  the  whole  title. 
Thompson  v.  Gerrish,  N.  H.  ii.  4(>4;  57  N.  H.  85. 

81.  "  TreNe  Damages"  —  Probabh  Cause.  "Treble  damages"  for 
trespass,  in  Michigan,  cannot  be  recovered  where  the  trespasser  has 
"  probable  cause"  for  supposing  chat  he  has  title  in  himself.  Russell  v. 
Myers,  Mich.  i.  93  ;  32  Mich.  522. 

82.  Waiver  —  Silence  of  Otoner.  The  mere  silence  of  an  owner  in 
the  presence  of  a  trespass  waives  nothing  and  consents  to  nothing.  Leber 
V.  B.  R.  Co.  Minn.  xiv.  487 ;  29  Minn.  256. 

83.  Warrant  against  County  Collector —  Insufficiency.  Trespass  will 
lie  against  a  county  treasurer  for  property  of  tax  collector  taken  under 
summary  process  for  default  in  returning  warrant,  where  the  warrant  and 
the  proofs  show  the  want  of  a  jurisdictional  fact.  Weimer  v.  JSunbury, 
Mich.  2  Am.  L.  T.  R.  37. 

84.  Wilful  Trespasser.  A  wilful  trespasser  acquires  no  title  in  the 
goods  of  another  by  any  change  wrought  in  them  by  his  labor  or  skill, 
if  it  can  be  shown  that  the  improved  article  was  made  from  the  original 
material  taken.     Murphy  v.  R.  R.  Co.  Iowa,  ii.  806 ;  55  Iowa,  478. 

TRIALS. 
L  Gbheral  QnasTioNs.  VII.  Bvidehcb. 

n.   VbHCB.  '    VIII.   ColtRT  AHD  JcST. 

III.  Opbn  and  Closb  or  Cass.  IX.  Cbabqk. 

IV.  Tbial  bt  Joby.  X.  Arocment;  Codmsbl. 
V.  ISSDBS.                                                         XI.  Vebdict. 

.    TI.  Jdbt.  Xn.  Sbttino  Vbbdiot  asidb. 

1.  Adjournment —  Examination  of  Witnesses.     All  matters  in  regard  I.  General 
to  the  adjournment  of  the  court  and  the  examination  of  witnesses  are  Q"e**'""«- 
peculiarly  within  the  discretion  of  the  trial  court,  but  are  subject  to  re- 
view.    Taylor  v.  Commonwealth,  Va.  xvii.  124. 

2.  Appearance  in  Suits  before  Justice  of  the  Peace  —  Grace.  By  long 
oontinaed  usage,  one  honr  of  grace  is  the  privilege  of  parties  in  the  mat- 
ter of  appearing  to  answer  to  actions  before  justices  of  the  peace.  Nu- 
gent v.  Wrinn,  Conn.  v.  457 ;  44  Conn.  278. 

3.  On  Auditor's  Report.  An  auditor's  report  is /)n'm^_/a«e  evidence 
only,  and  either  party  has  the  right  to  retry  the  whole  case  before  a  jury. 
Fletcher  v.  Powers,  Mass.  xii.  238;  181  Mass.  833. 
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4  Continwrnet  —  New  Cowi$el.  Wkeo  the  defendant's  ooiiusel,  on 
the  sixteeuth  day  of  the  month,  withdraw  from  the  case,  aud  on  the  same 
day  other  coaoael  were  retained  who  moved  for  a  continuance  to  enable 
them  to  prepare  for  trial,  which  was  refused,  and  the  trial  did  not  take 
place  untU  the  twenty-third  of  the  same  mouth,  it  was  held  there  was  no 
abuse  of  discretion  in  denying  the  motion  calling  for  a  reversal.  Pemn- 
iglvania  Co.  v.  SuM,  111.  xii.  777. 

5.  ^  the  Court  —  DiU  of  Exception*  Containing  the  Evidence —  De- 
murrer to  Evidence.  Where  the  whole  matter  of  ImA  and  law  has  been 
submitted  to  the  court,  neither  party  demanding  a  jury,  and  the  judg- 
ment of  the  court  is  upon  the  evidence  which  is  certified  in  the  bill  of  ex- 
ceptions, the  bill  must  be  regarded  as  a  demurrer  to  the  evidence  by  the 
plaintiff  in  error.  BaeUiome'e  Ex^x  t.  Seldm,  Va.  t.  633 ;  29  Gratt. 
518. 

6.  Hid,  —  Finding*.  If  an  action  is  tried  by  the  oourt  without  a  jury, 
it  is  the  duty  of  the  oourt  to  find  upon  all  the  material  issues  made  by 
the  pleadings,  whether  evidence  upon  an  issue  is  introduced  or  not. 
Speegle  v.  Lsete,  Cal.  iii.  251 ;  51  Gal.  415. 

7.  Exception*.  Objections  to  a  remark  or  ruling  of  the  court  must 
be  made  at  the  time  it  occurs,  or  the  error,  if  any,  will  be  considered  as 
waived.     ChmdeUe  t.  IVavi*,  Nev.  ii.  711 ;  11  Nev.  149. 

8.  Diteharging  Jury  —  Ditcrefion.  A  discharge  of  the  jury  for  fail- 
ure to  agree  is  within  the  discretion  of  the  trial  court.  State  v.  Bladb- 
man,  La.  xvii.  684. 

9.  Jury  Trial — Inconvenience —  Trantferring  Istue*.  Where  the 
issues  in  a  cause  are  wholly  legal,  the  inconvenience  of  a  jury  trial,  aud 
the  facility  with  which  a  master  could  ascertain  the  facts,  are  insafiicieot 
reasons  for  transferring  the  cause  from  a  legal  to  an  equitable  juiisdio- 
tion.    BaUhelor  v.  Bank,  Ky.  i.  16  ;  78  Ky.  435. 

10.  Ca*e  Submitted  after  Argument  —  Motion  to  Reopen  in  the  JntereH 
of  Third  Party.  Where  a  cause  has  been  argued  and  submitted  upou 
pleadings  and  proofs,  and  an  application  is  made  by  one  of  the  parties  to 
reopen  the  case  in  the  interest  of  a  third  party,  such  an  application  will 
not  be  granted  against  the  strenuous  opposition  of  the  adverse  party. 
Schneider  v.  ThiU,  U.  S.  C.  C.  x.  70  ;  18  Blatch.  241. 

11.  Reeervation  of  Quettion*  for  Review.  The  reservation  of  quee> 
tions  for  revision  must  be  made  when  the  question  is  decided  by  the 
court  adversely  to  the  party  complaining  of  the  decision.  Ex  parte 
Knight,  Ala.  viii.  711 ;  61  Ala.  482. 

12.  Ibid,  —  Right  of  Counsel  to  Se7%din  Briefs.  After  the  trial  or 
argument  of  a  cause,  though  the  counsel  give  the  court  notice  that  they 
will  hand  in  briefs  of  authorities,  a  decision  may  be  rendered  without 
giving  the  counsel  time  to  prepare  and  send  in  the  briefs.  Van  BUsen 
V.  Abendrolh,  N.  Y.  xv.  472. 

13.  Setting  atide  Condition*  —  By  what  Court.  It  is  not  competent 
for  a  court,  other  than  the  court  which  granted  the  new  trial  upon  con- 
ditions, to  dispense  with  such  conditions,  upon  the  new  trial  being  had 
before  it.     Prunty  v.  Mitchell,  Va-  vL  157  ;  25  Gratt.  247. 

14.  Stenographer  —  Noting  Exception*.  All  objections  directed  by  the 
court  to  be  noted  by  the  stenographer,  must  be  noted  at  the  trial ;  the 
defect  cannot  be  supplied.  Briggs  v.  Waldron,  N.  Y.  xi.  783  ;  85  N.  Y. 
582. 

15.  Supplying  Oouneel —  Civil  Cautei.  It  is  not  the  duty  of  the 
court  in  civU  causes  to  see  that  litigants  are  supplied  with  counsel  at 
every  stage  of  the  proceedings.     Leahy  v.  Dunlap,  Ck>lo.  xvi.  892. 

II.  Venue.  16.  Demurrer  Filed — Convenience  of  Witneue*.     Where,  upon  a  de- 

murrer being  filed,  the  defendant  asks  for  a  chango  of  venue  on  the 
ground  of  his  non-residence  in  the  cotmty  where  the  action  is  brought,  it 
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is  error  for  the  coart  (no  ansirer  being  filed)  to  deny  the  motion  beoanse 
of  the  couvenience  of  witnesses.  Cook  v.  PendergaM,  CaL  xiv.  306;  61 
C*l.  72. 

17.  Interest  of  Jitdge.  The  interest  of  a  judge  which  requires  the 
removal  of  a  cause  is  a  pecuniary  interest  in  the  event  or  result  of  the 
trial.     State  v.  Winget,  Ohio,  xii.  281. 

18.  Objection  that  Two  of  Fixe  Judge*  of  the  Dittrict  may  be  Jneligi- 
II*.  It  is  not  sufficient  ground  for  reversing  an  order  changing  the  place 
of  trial  that  two  of  the  judges  of  the  supreme  court  of  the  district  to 
which  the  cause  is  removed,  who  may  sit  at  general  term,  are  supposed 
to  be  ineligible.     Sherwood  v.  Verplanek,  N.  i.  x.  608  ;  26  Hun,  43. 

19.  Local  Influence  at  Betidente.  Influence  which  citizens  of  a  county, 
who  are  parties  to  the  suit,  possess,  is  no  reason  for  change  of  venue. 
Phippt  V.  Mansjield,  Ga.  viii.  458. 

20.  Torts.  Actions  for  injuries,  ex  delicto,  are  generally  transitory, 
and  the  venue  may  be  laid  as  of  any  county.  &ate  v.  JR.  £.  Co.  Md. 
ii.  359 ;  46  Md.  41. 

21.  Trespass  —  Different  Federcd  Jurisdictions.  Where  an  injury  to 
real  estate  lying  witliin  one  federal  jurisdiction  is  done  by  a  municipal 
corporation  lying  and  being  within  another  federal  jurisdiction,  the  com- 
mon law  i-ule  as  to  local  actions  does  not  obtain.  Rutz  v.  St.  Louis,  U. 
8.  C  C.  xii.  67. 

22.  Cau  Admitted  —  Affirmative  Defence.  Upon  an  admission  of  tlie  ITT.  Open  and 
plaintiffs  case,  there  being  an  affirmative  defence,  the  defendant  is  enta-  C'o»«»'  Caw. 
tied  to  open  and  close.     Katz  v.  Kuhn,  N.  T.  ix.  632 ;  9  Daly,  166. 

23.  Material  Right.  Unless  the  right  to  open  and  close  is  essential  to 
protect  the  rights  of  the  party  upon  whom  is  put  the  burden  of  proof,  he 

cannot  demand  it.     Perkins  v.  Gay,  Miss.  v.  398.    Ashworth  v.  Grubbt,  ' 

Iowa,  viii.  79 ;  47  Iowa,  353.  Murray  v.  £u.  Oo.  N.  Y.  xi.  818 ;  85 
N.  Y.  236.     Ditte  v.  LoveU,  Ohio,  xiii.  475 ;  37  Ohio  St  41ft. 

24.  Condemnation  of  Land.  The  petitioner  for  the  condemnation  of 
land  and  for  the  ascertainment  of  damages  has  the  right  to  open  and 
close  at  the  hearing.  South  Park  Commissioners  v.  School  Trustees,  111. 
xvii.  109. 

25.  Affirmative  Defence  of  Life  Insurance  Company  —  Death  from 
Public  Offence.  Where  a  life  insurance  company  puts  its  defence  on  the 
ground  that  the  death  of  the  subject  resulted  from  a  violation  of  the  laws 
of  the  state,  it  has  the  right  to  open  and  close.  Murray  v.  Int.  Co.  N.  Y. 
xL  818 ;  5.  a  xiL  633 ;  85  N.  Y.  236. 

26.  Pleas  in  Justification.  In  an  action  for  unliquidated  damages, 
with  pleas  in  justiiication  put  in  issne  by  the  reply,  the  weight  of  author- 
ity is,  that  the  plaintiff  should  begin  and  close.  DiUe  v.  Lovell,  Ohio, 
xiiL  123;  37  Ohio  St.  415. 

27.  Note  —  Payment  A  defendant  who  pleads  payment  of  a  note 
can  open  and  close.     Love  v.  Dickerson,  N.  C.  xiii.  214. 

28.  Waiver.  If  a  party  entitled  to  the  opening  argument  waive  the 
right  to  open,  he  waives  the  right  to  discuss  the  case  generally.  Brown 
T.  Swinefard,  Wis.  vi.  638 ;  44  Wis.  202. 

29.  Validity  of  Will  The  party  that  affirms  that  a  will  was  duly  and 
legally  executed  has  the  burden  of  proof  and  accompanying  duty  of 
opening  and  the  right  to  dose,  no  matter  in  what  form  the  issues  for 
trial  may  be  drawn,     ffardy  v.  Merrill  N.  H.  i.  20 ;  56  N.  H.  227. 

30.  Ibid.  —  Undue  Influence.  A  party  who  pleads  undue  inflnenoe 
only,  in  opposition  to  the  validity  of  a  will,  is  entitled  to  begin.  So  also 
is  •  party  propounding  the  last  will.  Hutley  v.  Grimstone,  Prob.  Div.  ix. 
224;  41  L.T.  R.  N.  S.  531. 

31.  Assessment.  A  tax-payer  has  not  a  right  to  have  a  constitntional  IV.  Trial  by 
jury  impanelled  to  determine  the  rate  of  the  levy,  or  the  assessable  value  ''"^'' 
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of  his  property,  tor  the  porpose  of  tazatioo.  Davit  v.  CUnton,  Iowa, 
xii.  48  ;  55  Iowa,  549. 

32.  Trial  by  Court.  A  trial  by  the  court  and  damages  thereou,  if  by 
the  r^alar  process  of  a  state,  is  not  contrary  to  the  Constitution  of  the 
United  States,  or  any  law  or  treaty  thereof.  Walker  t.  <S<itM>me^  U.  & 
C.  C.  iL  277 ;  92  U.  S.  90. 

S3.  Aectmntitiff  by  Executor  and  Ihutee  —  Appeal  from  Probate 
Court.  Where  an  account  has  been  filed  by  executors  and  trustees  in 
the  probate  court  and  there  allowed,  and  an  appeal  is  taken  to  the  county 
court,  a  jury  trial  cannot  be  claimed  as  matter  of  right  in  the  latter  court. 
Jn  re  Weatherhead,  Vt.  xii.  445  ;  53  Vt.  653. 

34.  Seizure  and- Condemnation  of  Intoxieating  Liqwar.  Intoxicating 
liquor  seized  and  condemned  according  to  law  is  outlawed,  is  without 
rights,  and  a  claimant  of  such  liquor  u  not  entitled  to  a  trial  by  jury. 
(State  V.  Intoxicating  Liquors,  Vt.  xvi.  570. 

35.  Lunacy  —  Inguett.  Upon  an  inqaest  of  lunacy  before  commission- 
ers under  the  statute,  the  alleged  lunatic  is  not  entitled  to  a  trial  by  jury. 
Black  Hawk  County  v.  Springer,  Iowa,  xiii.  272,  464;  58  Iowa,  417. 

36.  Waiver  —  Demand  —  Jwry  Fee.  Parties  are  deemed  to  waive 
their  right  to  a  jury  trial  if  they  do  not  demand  it  in  the  manner  prescribed 
by  law  (Const,  art.  6,  §  27)  ;  but  where  no  method  is  prescribed,  or  where 
the  conditions  making  these  provisions  are  inapplicable,  or  impossible  to 
execute,  the  right  is  not  waived  by  failing  to  demand  it;  and  payment 
of  the  jury  fee  at  the  time  the  demand  is  made  is  not  necessary  to 
make  the  demand  valid.  OdeU  t.  Eeynoldt,  Mich.  vii.  502 ;  40  Mich. 
21. 

V.  lasoM.  87.  Amended  Complaint —  TriaL     Sustaining  the  defendant's  demur- 

'  rer,  with  leave  to  amend,  does  not  preclude  the  plaintiff  from  renewing, 

or  the  court  from  entertaining,  the  same  question  of  law  upon  the  subse- 
quent trial  on  an  amended  complaint  Post  v.  Pearson,  S.  C.  U.  S.  zv. 
737. 

38.  Election  between  Defence*.  A  defendant  can  be  required  to  elect 
upon  which  of  several  defences  he  will  proceed  to  trial,  only  where  the 
facts  stated  therein  are  so  inconsistent,  that  if  the  truth  of  one  defence 
be  admitted  it  will  necessarily  disprove  another.  Pavey  v.  Pavey,  Ohio, 
vL  636 ;  30  Ohio  St.  600. 

39.  ExempUJication  —  Irregularities.  In  an  action  on  a  judgment  of 
a  court  of  a  sister  state,  where  the  pleas  are  payment  with  leave  and 
nil  debet,  and  an  exemplification  of  a  record  is  offered  in  evidence,  no 
advantage  can  be  taken  of  apparent  irregularity  in  the  exemplification 
as  the  pleadings  admit  the  judgment.     Curtis  v.  HuNtell,  Penn.  ix.  825. 

40.  Joining  Representatives  of  Co-Defendant.  A  jury  may  be  sworn  as 
to  surviving  defendants  only ;  the  representatives  of  a  deceased  defend- 
ant need  not  be  joined.    Ash  v.  Ghiie,  Penn.  xii.  281 ;  97  Penn  St.  493. 

41.  New  Matter  in  Defence —  Motion  for  Judgment.  If  no  reply  is 
filed  to  an  answer  of  new  matter  constituting  a  defence,  but  the  cause  is 
tried  without  objection,  as  though  such  allegations  had  been  denied,  a 
demand  for  judgment  on  the  pleadings  after  each  party  has  introduced 
his  evidence  is  too  late.     Lovell  v.  Wentworth,  Ohio,  xvii.  346. 

42.  Second  Trial — Another  Issue.  Going  to  the  jury  upon  one  of 
several  defences  does  not  preduile  the  defendant,  at  a  subsequent  trial, 
from  insisting  upon  other  defences,  involving  the  merits,  whicli  have  not 
been  withdrawn  of  record  or  abandoned  in  pursuance  of  an  agreeoieni 
with  the  opposite  side.    Moulor  v.  Ins.  Co.  S.  C.  U.  S.  xvii.  705. 

43.  Hejeeting  Plea.  A  court  has  no  discretion  to  reject  a  plea  not 
amounting  to  the  general  issue,  unless  it  is  otherwise  frivolous  or  scan- 
dalous.    Al/en  v.  B.  R.  Co.  Conn.  xvL  517. 

44.  Striking  Out  the  General  Issue.    A  josUce  of  the  supreme  court 
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has  power  to  strike  oat  as  a  sham  plea  the  general  issae  accompanied  by 
the  statutory  affidavit.  CoykendaU  t.  Robinson,  N.  J.  ir.  564 ;  39  N.J. 
98. 

45.  Variance.  —  ARs/eatance  —  Nonfeasance.  Where  a  complaint 
loands  in  damages  for  a  Bpecific  malfeasance,  the  plainiiff  cannot  recovw 
for  nonfeasance.     Maeumber  t.  Log  and  Booming  Co.  Mich.  xvii.  594. 

46.  Exceptions.     An  exception  to  the  ruling  of  a  judge,  made  at  the  VI.  Jary. 
time  of  impanelling  the  jury,  should  be  taken  at  the  time  the  ruling  is 

made.     Haines  v.  Commonwealth,  Penn.  xir.  603 ;  100  Penn.  St.  317. 

47.  Public  Officers.  Jurors  are  not  public  officers  within  the  meaning 
of  the  law  and  Constitution.  State  t.  Bradley,  Conn.  xiv.  238 ;  48  Conn. 
ij.35. 

48.  Juror  Absent  when  called.  It  is  not  a  valid  objection  that  a  person 
summoned  as  a  juror  had  departed  the  court  room  without  leave,  and  was 
absent  when  bis  name  was  drawn  from  the  box.  O.  &  v.  Byrne,  U.  S. 
C.  C.  xii.  163 ;  19  Blatch.  259. 

49.  Jixcluding  Class  of  Persons.  A  defendant  has  no  cause  of  com- 
plaint in  the  exclusion  of  a  class  of  persons  from  the  opportunity  to 
iiecome  jurors,  so  long  as  the  persons  serving  as  jurors  are  legally  qual- 
ified.    State  V.  Bradley,  Conn.  xiv.  288 ;  48  Conn.  535. 

50.  Exclusion  by  Court.  The  court  may  in  its  discretion  exclude  from 
the  panel  a  juror  who  is  not  legally  disqualified  to  sit.  Snow  v.  Weeks, 
Ifune,  xvi.  783. 

51.  Ibid.  —  Knowledge  of  English  Imperfect.  Although  the  statutes 
do  not  expressly  authorize  the  exclusion  of  a  juror  whose  knowledge  of 
the  English  language  is  so  imperfect  that  it  is  highly  probable  he  cannot 
intelligently  comprehend  the  proceedings  on  the  trial,  the  court  may,  in 
its  discretion,  exclude  him.  Sutton  v.  Fox,  Wis.  xv.  31 ;  55  Wb.  531. 
See  Trinidad  v.  Simpson,  Col.  x.  691. 

52.  Challeiige  —  To  Array.  The  only  grounds  of  challenge  to  the 
array  at  common  law  are  partiality,  ^ud,  or  some  irregular  or  corrupt 
conduct  on  the  part  of  the  returning  officers.  State  v.  Bradley,  Conn, 
xiv.  238  ;  48  Conn.  535. 

58.  Ibid.  —  Irregularity  in  Drawing  Jury.  —  Irregularity  in  the  draw- 
ing of  jurors  is  not  a  ground  for  setting  aside  a  verdict,  unless  it  appear 
that  the  party  moving  to  have  the  verdict  set  aside  was  injured  by  the 
irregularity.     State  v.  Neagle,  Maine,  i.  551  ;  65  Maine,  468. 

54.  Ibid. —  Venire — Mew  Commissioners —  Old  Jury  List.  Com- 
raisaioners  of  jurors  may  use  the  names  left  over  in  the  jury-box,  when 
they  have  duly  inspected  them.     Stale  v.  Mangrum,  La.  xvii.  715. 

55.  ihW.  —  Peremptory  CAallenges  —  When  may  be  Taken.  A  defend- 
ant has  the  right  to  interpose  a  peremptory  challenge  at  any  time  be- 
fore the  juror  is  sworn  to  trv  the  cause.  State  v.  Pritchard,  Nev.  x. 
273;  15  Nev.  74. 

66.  Ibid.  —  Abridgment  —  Disqualified  Juror.  Though  an  objection 
to  a  juror  as  legally  disqualified  be  improperly  overruled,  the  error  is 
cared  if  it  appear  aHrmatively  that  he  was  not  on  the  jury  when  the  case 
was  tried,  and  it  does  not  appear  that  the  party's  right  of  perempto^ 
challenge  was  abridged  in  getting  him  off.  Burt  v.  Panjand,  S.  C.  U. 
S.  viii.  65  ;  99  U.  S.  170. 

57.  Ibid  —  Court  as  Trior.  When  the  court  acts  in  place  of  triors 
and  determines  the  competency  of  a  juror,  its  decision  is  final.  Wire- 
bach's  ExW  v.  Bank,  Penn.  xii.  571 ;  97  Penn.  St.  543. 

58.  Bias  —  Judge  —  Juror.  It  is  against  the  policy  of  the  law  to  let 
an  interested  person  sit  as  judge  or  juror.  R.  R.  Co.  v.  Barnes,  Mich. 
viiL  18. 

59.  Ibid  —  Opinion  —  Common  Law.  It  u  questionable  whether,  at 
common  law,  the  mero  formation  and  expression  of  an  opinion  was  suffi- 
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cient  groand  of  challenge  of  a  jnror,  unless  the  opmion  conid  be  referred 
to  some  partiality  for  or  against  the  party  challenging.  "Watert  r.  Stale, 
Md.  Tiii.  560;  51  Md.  430. 

60.  Hid.  —  Juror — Opinion  tq>OH  Rumor,  or  Newspaper  Report  An 
opinion  formed  merely  npon  newspaper  reports,  or  upon  common  mmor, 
is  not  a  ground  of  challenge  of  a  jnror.     Ibid. 

61.  md.  —  Rdationthip.  lliat  a  jnror  is  second  cousin  of  the  hns- 
baud  of  a  daughter  and  legatee  of-  a  decedent,  whose  execntor  is  a  party 
to  the  action  to  be  tried,  is  good  cause  of  challenge  to  the  favor.  Win- 
bach's  Ex'r  v.  Boaik,  Penn.  lii.  571 ;  97  Penn.  St.  543. 

62.  Rid.  —  Tcue- Payer  —  Action  against  Municipality.  A  juror  is 
not  necessarily  disqualified  for  interest  because  he  is  a  citizen  and  tax- 
payer of  the  municipality  which  is  one  of  the  parties  to  the  action  about 
to  be  tried.     Kemper  v.  LouisviUe,  Ky.  ri.  236. 

63.  Ibid.  —  Present  at  Trial  of  Like  Issue  —  Hypotheticod  Opinion. 
Jurors  of  the  regular  panel,  who,  being  in  court  during  the  trial  of  a  like 
issue  between  the  plaintiff  and  another  defendant,  have  formed  a  hypo- 
thetical opinion  only,  are  not  rendered  incompetent  jurors  thereby.  Int. 
Oo.  V.  Wardy  111.  viii.  487. 

64.  Ibid.  —  Incompetent  Juror  —  Form.  Where  a  juror  is  incompe- 
tent it  does  not  matter  npon  what  form  of  challenge  he  is  set  aside. 
Reynolds  y.  U.  S.,  S.  C.  U.  8.  vii.  161 ;  98  U.  S.  145. 

65.  Ibid.  — Disqualijication  of  Juror  by  Orims.  A  man  offered  as  a 
jnror  is,  no  more  than  a  witness,  compelled  to  disclose  under  oath  hit 
guilt  of  a  crime  which  would  disqualify  him.  Burt  r.  Panfand,  S.  C. 
U.  S.  viii.  65  ;  99  U.  S.  180. 

66.  Ibid.  —  Questioning  Jury  —  As  to  Knowledge  of  their  Duties.  A 
question  to  jurors  asking  them  to  state  briefly  their  idea  of  the  duties  of 
a  juror,  with  a  view  of  ascertaining  whether  they  were  men  of  sound 
judgment  and  well  hiformed,  is  not  proper  for  that  or  any  other  purpose. 
Pennsylvania  Co.  v.  Rudel,  111.  xi*  777. 

67.  Juror's  Oath  —  Statute.  An  oath  administered  to  a  jnror  in  the 
manner  prescribed  by  statute  is  sufficient.  State  v.  Paylor,  N.  C.  xviL 
698. 

vn.  Evidence.  68.  Force  of  Evidence.  A  proposition  that  the  jury  have  the  right  to 
disbelieve  such  witnesses  as,  in  Uieir  judgment,  under  all  the  circum- 
stances of  the  case,  are  unworthy  of  belief,  is  not  law.  Evans  v.  George, 
III.  i.  235  ;  80  111.  51. 

69.  Admission  on  First  Trial  in  Record — Second  Trial.  An  admis- 
sion made  at  the  first  trial,  if  reduced  to  writing,  or  incorporated  into  a 
record  of  the  case,  will  be  binding  at  another  trial  of  the  case,  unless  the 
presiding,  justice,  in  the  exercise  of  his  discretion,  thinks  proper  to  re- 
lieve the  party  from  it  Holley  v.  Toung,  Maine,  vL  778  ;  68  Maine, 
215. 

70.  Aftdavits —  Title  of  Suit.  Affidavits  made  for  use  in  a  certiun 
suit  may  be  read  in  the  suit,  though  not  entitled  of  the  suit,  or  the  court, 
until  filed.    Shook  v.  Rankin,  U.  S.  C.  C.  ii.  286  ;  6  Biss.  477. 

71.  Apparent  Alteration  or  Genuineness  of  InstrumerU.  Where  altera- 
tiou  or  want  of  genuineness  appears  on  the  face  of  an  instrument,  it 
should  be  objected  to  and  the  question  disposed  of  when  it  is  offered  in 
evidence.     Austin  v.  Austin,  Wis.  viii.  64 ;  45  Wis.  528. 

72.  Attendance  of  Witness.  A  witness  duly  summoned  cannot  leave 
the  court  without  the  consent  of  the  opposite  party,  or  the  leave  of  the 
court.     Neil  v.  Thome,  N.  Y.  xiv.  281. 

73.  Charge  to  Disregard.  Where  evidence,  calculated  to  injuriously 
affect  either  of  the  parties,  has  been  erroneously  admitted  under  excep- 
tion, a  direction  by  the  court,  in  its  charge  to  the  jury,  to  disregard  fnrh 
testimony,  does  not  cure  the  original  error.  R.  R.  Oo.  v.  Dechr,  Penn. 
ii.  706.     Benile  v.  McClure,  Ohio,  vii.  571 ;  82  Ohio  St.  202. 
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74.  ConttrufHmi  of  Writing — Objection  to  Admitnon.  The  effect  of 
a  writing  is  fur  tlie  court,  liut  the  question  of  its  effect  should  not  be 
raised  by  objection  to  the  admission  of  the  writing  as  evidence.  Snyder 
T.  Armstrong,  Penn.  viii.  844. 

75.  Part  of  Convertation — Explanation.  Where  part  of  a  conver- 
sation has  been  given  in  evidence,  any  other  part  may  be  given  in  reply 
which  in  any  way  explains  or  qualifies  the  part  first  given.  Piatner  v. 
Platner,  N.  Y.  ix.  68. 

76.  OredihUity  —  Fahe  Testimony  to  Material  Point.  It  does  not 
necessKrily  follow  that,  because  a  witness  may  have  sworn  falsely  on 
some  material  point,  that  the  jury  are  obliged  to  reject  his  evidence  on 
all  points.     Sibley  v.  Int.  Oo.  U.  S.  C.  C  vii.  170. 

77.  Orott-Examination  —  OoUateral  Mallei Contradiction.  A  wit- 
ness is  not  to  be  cross-examined  as  to  any  distinct  collateral  fact  for  the 
purpose  of  afterwards  impeaching  his  testimony  by  contradicting  him. 
Kennedy  v.  Commonwealth,  Ky.  vL  713  ;  14  Bush,  840. 

78.  Aid.  —  Contents  of  Letter  —  Showing  Letter.  Counsel  will  not 
be  permitted,  in  cross-examination,  to  state  the  contents  of  a  letter,  and 
ask  the  witness  whether  he  wrote  such  a  letter,  without  having  first  shown 
the  letter  to  the  witness  for  recognition.  Morfort  v.  Peck,  Conn.  ix.  605 ; 
46  Conn.  380. 

79.  Ibid.  —  New  Matter.  Cross-examination  showing  new  matter  may 
l>e  ruled  oat ;  the  evidence  may  be  brought  in  in  due  order.  Neil  v. 
nome,  N.  Y.  xiv.  281. 

80.  Ibid.  —  Relative  Matter.  On  cross-examination,  questions  not  for- 
eign to  the  subject  matter  of  the  testimony  given  in  chief  cannot  be  ex- 
cluded as  not  proper  cros.s-examination,  merely  because  the  attention  of 
tho  witness  was  not  called  to  the  precise  point  by  the  party  who  called 
him.     Haynes  v.  Ledyard,  Mich.  i.  258;  33  Mich.  319. 

81.  Double  Offer.  Where  an  offer  of  evidence  is  double,  and  only 
part  of  it  admissible,  it  is  not  error  to  reject  the  offer  as  a  whole.  Max- 
well T.  Smith,  Penn.  xvii.  569.  Per  contra.  Board  of  Education  t. 
Keonan,  Cal.  xi.  291. 

82.  Drunken  WitTiess.  When  the  court  is  satisfied  that  a  witness  is  so 
drunk  as  to  be  unable  to  testify,  he  may  be  excluded,  or  his  examination 
postponed  until  he  is  sober.     McDow  v.  State,  Tex.  xi.  653. 

83.  Impeaching  Witness  —  In  Rebttttal.  A  witness  for  plaintiff  whose 
examination  in  chief  was  not  attacked,  when  called  to  rebut  the  testimony 
of  defendant's  witnesses,  may  then  be  impeached.  Marts  v.  State,  Ohio, 
3  Am.  L.  T.  R.  414. 

84.  Incrimination  —  §  800  J?«».  Stat.  A  witness  should  be  reqnired 
to  answer  where  he  is  protected  in  the  use  of  the  testimony  against  him. 
U.  S.  V.  McCarthy,  U.  S.  C.  C.  ivi  388. 

85.  Inference  of  Witness.  An  inference  necessarily  involving  certtiin 
facta  may  be  stated  by  the  witness  without  the  facts,  where  the  inference 
is  equivalent  to  a  specification  of  tho  facts,  subject  to  cross-examination 
as  to  the  facts  on  which  such  inference  is  based.  R.  R.  Oo.  v.  Mcl^ndon, 
Ala.  X.  688. 

86.  Motion  to  Strike  out  Incompetent  Evidence  Necessary.  Where  the 
eroas-examination  discovers  that  a  letter  in  evidence  was  written  with- 
out authority,  a  motion  to  strike  out  must  be  made,  or  the  evidence  will 
stand.  Ins.  Co.  v.  Mhier,  Mich.  ii.  559  ;  34  Mich.  277.  See  Brockett  v. 
Steamboat  Co.  U.  S.  C.  C.  xvi.  773.  PeopU  v.  Rolfe,  Cal.  xv.  102  ;  61 
Cal.  540. 

87.  «♦  Non  est  Factum  "  —  QuaUfied  Denial  of  Signature  —  Reading 
hutrument.  On  a  plea  of  ngn  eH  factum,  the  instrument  cannot  be  read  in 
evidence  untQ  the  signature  of  the  defendant  has  been  proved ;  but  where 
the  plea  admits  the  signature,  the  instrument  may  be  read  in  evidence 
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without  proof  of  its  executioo,  and  then  the  defendant  may  off«r  evidence 
of  its  material  alteration.     Richert  t.  Helmcanip,  Tex.  ▼.  765. 

88.  Objection  to  Incompetent  Witneu.  It  ia  too  late  to  object  to  the 
oompeteucj  of  a  witness  after  bis  testimony  in  chief  has  been  taken  and 
the  cross-examination  has  been  commenced.  Dtan  y.  Wamodt,  Fenu. 
xiii.  28  ;  78  Penn.  St.  665. 

89.  Rtopening  Ccue  —  Discretion.  The  court  may  reopen  the  case 
and  admit  evidence ;  this  course  is  discretionary,  but  may  be  reviewed  for 
any  abuse  of  the  discretion.  Deuck  v.  Hrette,  N.  Y.  x.  ISS.  £.  R.  Co. 
V.  Winkler,  W.  Va.  viL  254 ;  12  W.  Va.  699.  Rtigglet  v.  Goffin^  Maine, 
X.  495.     Hess  v.  Wilcox,  Iowa,  xiiL  523  ;  58  Iowa,  380. 

20.  Paper  Produced  on  Notice — JiUroduction.  The  rule,  that  a  party 
calling  for  the  production  of  a  paper,  on  notice  to  produce,  and  inspect- 
ing it,  is  obliged  to  put  it  in  evidence,  if  it  is  material  to  the  issne,  is  con- 
fined to  the  trial  in  the  course  of  which  the  paper  is  produced  and  in- 
spected.    Ellison  V.  Cruser,  N.  J.  viii.  274;  12  Vroom,  444» 

91.  Paper  Taken  Out  h{  Jury.  What  papers,  books,  etc.,  may  be  taken 
by  the  jury  into  their  room  and  remain  there  during  their  deliberation 
upon  a  verdict,  is,  in  the  absence  of  statutory  provisions,  within  the  dis- 
cretion of  the  court.     LangxcorOiy  v.  Connelly,  Neb.  xvi.  374. 

92.  Ibid.  —  Sending  Will  to  Jury  Room  —  Signature  —  Comparison. 
A  will  cannot  be  sent  to  the  jury  room  for  examination  as  to  the  genaine- 
ness  of  the  testator's  signature  by  comparison  with  other  handwriting. 
In  re  Foster's  Will,  Mich.  i.  628. 

93.  Postal  Card — Admissions.  A  postal  card  written  by  defendant 
to  the  owner  of  the  goods  stating  that  they  had  been  burned,  and  that  the 
company  refused  payment  for  them,  is  evidence  against  him.  Letois  v. 
Barker,  Vt.  xvi.  285. 

94.  Re-Direct  Examination.  A  witness  cannot,  without  leave  of  the 
court,  be  reexamined  on  a  matter  as  to  which  he  has  t>een  previously  ex- 
amined. Osborne  v.  O'Reilly,  N.  J.  xiii.  22.  ScMeneher  v.  State,  Neb. 
viii.  207  ;  9  Neb.  300. 

9.'3.  Relevancy.  Where  no  objection  is  made  to  testimony  except  gen- 
erally for  irrelevancy,  if  the  testimony  is  evidence  for  any  purpose,  it  is 
admbsible.     Hamaker  v.  Wliitecar,  Penn.  viii.  470. 

96.  Reply  to  Question  Withdrawn.  Withdrawing  a  reply  to  a  question 
will  not  cure  the  error  of  admitting  it.  R.  R.  Co.  \.  Gibson,  Penn.  xi. 
443  ;  96  Penn.  St.  83. 

97.  Subpoena  daces  tecum  to  Party — Books  and  Plates  —  AtAionfvr 
Penalties.  In  an  action  for  penalties  and  forfeiture,  the  defendant  can- 
not be  compelled  by  subpoena  duces  tecum  to  produce  books  and  plates  to 
be  used  as  evidence  against  himself.  Johnson  v.  Donaldson,  U.  S.  C.  C. 
X.  233  ;  18  Blatch.  287. 

98.  Variance  —  Usury.  In  a  plea  of  usury  the  proof  that  nsurions 
interest  was  taken  for  a  less  time  and  amount  is  not  a  variance.  Kata 
V.  Kuhn,  N.  Y.  ix.  632 ;  9  Daly,  166. 

99.  View  of  Premises  or  Property  by  Jury.  It  is  discretionary  with 
the  trial  court  to  permit  the  jury,  on  motion  of  a  party,  to  view  premises 
or  property.     Boardman  v.  Ins.  Co.  Wis.  xiii.  352 ;  54  Wia.  364. 

100.  Witness  Excluded  Returning.  Where  a  witness  has  returned  to 
the  court  room  in  violation  of  the  order  of  the  court  excluding  him,  his 
testimony  must  be  admitted.  Davenport  v.  Ogg,  Kan.  i.  31 1 ;  15  Kan. 
863. 

101.  Witness  Ruled  Incompetent  —  Record.  Where  a  witness  b  ex- 
cluded as  incompetent  all  that  need  be  put  upon  the  record  to  review  this 
action  is  that  which  will  show  that  he  was  competent.     Ibid. 

VIII.  Court  102.  Attachment  —  Of  Another's  Properly  —  Court  and  Jury.     It  is  a 

and  Jury.  question  for  a  jury,  under  proper  instructions,  whether  an  officer  who  has 
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sttaolied  tire  pluntiS's  property  oo  a  writ  agaiBBC  another  has  deprived 
the  plaintiff  of  his  rigfat&il  domiuion  over  the  propertj.  Suarru  t.  Dean, 
JUaea.  x.  598 ;  129  Maie.  189. 

103.  Botmdary  Line  —  Jofuietcenee.  The  question  of  acqoiescenae 
in  a  boundary  line  should  be  submitted  to  the  jury.  Jotiet  v.  Smith,  N. 
T.ii.853:  64N.  Y.  180. 

104.  Custom.  The  existenee  of  a  enstom,  which,  by  implication,  be- 
comes part  of  a  contract,  is  a  question  of  fact  fbr  the  jury.  Branch  r. 
Palmer,  Ga.  x.  420  ;  65  Ga.  210. 

105.  BqHity  lesuet.  An  equitable  issue  may  be  submitted  to  a  jury. 
Cfretn  y.  Taney,  CSolo.  xrii.  614 

106.  Identijicaiion  —  Written  Paper.  Where  any  competent  evidenoe 
aa  to  the  identity  of  a  written  paper  is  offered,  the  question  of  identi- 
ficatioa  is  one  of  fact.  Latkrop  v.  BrauAaU,  N.  Y.  iL  46 ;  64  M.  Y. 
365. 

107.  Sblea  in  Payment  or  Renewed.  Whether  notes  were  deUrered  to 
bank  in  payment  or  in  renewal  of  notes  held  by  it  is  a  question  for  the 
jm-y.     Oake  v.  Bank,  Penn.  t.  509 ;  86  Penn.  St.  803. 

108.  Ba^rtt  —  Handwriting.  Whether  an  expert  in  handwriting  is 
ifualified  to  speak  as  such  is  a  preliminary  question  for  the  court  Fair- 
hank  V.  Hagheon,  Cal.  xiii.  8 ;  58  Cal.  814. 

109.  Modiee.  Malice  is  a  queetioB  of  fact  for  the  jury.  Morgan  t. 
BeoA,  Ky.  \y.  207 ;  18  Bush,  480. 

110.  Public  Document.  Whether  a  given  dqcument  is  a  public  record 
or  not  is  a  question  of  law  and  not  of  fact.  State  v.  Anderson,  1a.  t. 
591  :  30  La.  An.  551. 

111.  Value  of  Evidrnce.  The  judge  invades  the  province  of  the  jury 
when  he  undertakes  to  inform  them  that  one  part  of  the  evidence  it  su- 
perior to  another.  Frame  t.  Badger,  III.  i.  579  ;  72  111.  441.  Griffith 
r.  Diffenderffer,  Md.  viL  527. 

1 1:S.  Validity  of  Statute.  Whethw  a  seeming  act  of  the  legislature  is 
or  is  not  a  law  is  a  judicial  question  to  be  determined  by  the  court. 
Bank  V.  Ottawa,  S.  C.  U.  S.  xiv.  195 ;  105  U.  S.  667. 

113.  Words  in  Conversation.  The  sense  of  words  used  in  conversation 
is  for  the  jury  and  not  for  the  court.  Maynes  v.  Atwater,  Penn.  viii. 
44t ;  88  Penn.  St.  496. 

114.  DiUy  to  Charge.    Unless  requested  the  court  is  not  bound  to  give  IX.  ChMge. 
any  instructions  to  the  jury.      Williams  v.  Ins.  Co.  Cal.  x.  236 ;  54  Cal. 

442.     See  Pelton  v.  /««.  Co.  N.  Y.  viii.  580 ;  77  N.  Y.  605. 

115.  No  Requests  —  Misleading  Charge.  Although  a  mere  omission 
to  charge  on  a  point  of  law,  in  the  absence  of  a  request  to  do  so,  is  not 
assignable  as  error,  yet  where  the  language  of  the  court  in  connection 
wicii  the  facts  may  have  misled  the  jury,  it  is  ground  for  reversal.  Bit- 
ling  V.  Bank,  Penn.  x.  410;  98  Penn.  St  79;  Manuf.  Co.  v.  Shiley, 
Neb.  xvii.  371. 

116.  Conflicting  Evidence.  Where  there  is  a  conflict  iu  the  evidenoe, 
direct  on  one  side  and  circnmstantial  on  the  other,  the  court  cannot  di- 
rect a  verdict.  BeAeock  y.  B.  R.  Co.  Iowa,  xviL  619.  Evans  v.  George, 
m.  i.  235 :  80  111.  61.  Grant  v.  Oropsey,  Neb.  vii.  686  ;  8  Neb.  205. 
Rodney  v.  Royal,  Penn.  viii.  27.  Shepardson  v.  Perkins,  N.  H.  x.  371  ; 
.i8  N.  H.  854.  AAr  v.  Ins.  Co.  U.  S.  C.  C.  xL  86.  Putnam  v.  Peahody, 
N.  Y.  xi.  168.  R.  R.  Co.  v.  Bailey,  Neb.  xii.  213.  Ins.  Co.  v.  Dor- 
ter, S.  C.  U.  S.  xiv.  705 ;  106  U.  S.  30.  In*.  Co.  v.  Lathrop,  S.  C.  U.  S. 
xvlL  677. 

117.  On  all  the  Evidence — Charge  —  Construction.  The  instmo- 
tions  to  the  jury  must  be  considered  in  their  integrity  and  not  in  bolated 
parts.     RoH  v.  Transportation  Co.  U.  S.  C.  C.  xiii.  421. 

118.  Ifo  Evidence.    It  ia  error  to  give  an  instruction  based  Dpon  a 
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state  of  facts  of  wTHch  there  is  no  proof.     Manning  r.  R.  S.  Co.  Iowa, 
xvii.  554.     Jack$(m  v.  OdeU,  N.  Y.  xi.  108 ;  9  Daly,  371. 

119.  Admissions —  Contentions.  What  is  admitted  at  the  trial  in 
open  court,  aud  what  is  contended  for,  may  be  stated  in  charging  die 
jury.     Wtekes  t.  Cottingkam,  Ga.  iv.  859. 

120.  Argumentative  Instructions.  Requested  instructions  should  be 
refused,  if  drawn  up  in  such  a  way  as  to  hare  the  effect  of  a  one-sided 
argument,  although,  as  abstract  propositions  of  law,  they  may  be  correct 
Pike  V.  State,  Maine,  i.  374 ;  65  Maine,  111. 

121.  Bicu  —  Party  —  Jury.  As  matter  of  law  the  court  will  not 
charge  that  the  evidence  of  an  interested  witness  must  he  considered 
with  suspicion,  and  that  relatives  are  biased,  but  it  is  the  duty  of  the 
court  to  charge,  upon  request,  that  the  jury  should  consider  these  mat- 
ters and  determine  the  value  of  the  testimony.  E.  R.  Co.  t.  Little,  Kan. 
vi.  199;  19  Kan.  267. 

122.  Charge  for  Defendant.  In  breach  of  contract  for  the  purchase 
of  merchandise,  where  a  finding  of  the  jury  in  favor  of  plaintiffs  wotdd 
be  contrary  to  the  evidence,  it  is  not  error  for  the  court  to  instruct  the 
jurv  to  find  a  verdict  for  the  defendant.  Goddard  r.  Cunningham,  U. 
S.  C.  C.  xvi.  7.     Washhtme  v.  Pintseh  U.  S.  C.  C.  xvi.  84.     See  &*©- 

JieU  v.  R.  R.  Co.  U.  S.  C.  C.  xii.  547. 

128.  Conclusive  Evidence.  Where  the  testimony  is  conclusive  for  one 
party,  it  is  not  error  to  refuse  to  charge  an  instruction  which  assumes 
otherwise.     Orleans  v.  Pratt,  S.  C.  U.  S.  vii.  787. 

124.  Consequences  to  Society  from  the  Crime.  A  charge  which  sets 
out  the  consequences  of  the  offence  upon  society  is  not  error.  Reynolds 
T.  U.  S.,  S.  C.  U.  S.  viL  161 ;  98  U.  S.  145. 

125.  Correct  in  Part  —  Oenercd  Exception.  When  any  part  <rf  a 
charge  is  sound,  a  general  exception  to  the  charge  cannot  be  sustuned. 
Beaver  v.  Taylor,  S.  C.  U.  S.  ii.  648 ;  93  U.  S.  46. 

126.  Credibility — Charge  to  Discredit.  The  jury  are  not  autboriied 
arbitrarily  to  disbelieve  or  discredit  testimony,  and  for  the  court,  in 
effect,  to  charge  them  that  they  may  do  so  is  error.  Johnson  t.  Slate, 
Tex.  xi.  142;  10  Tex.  573. 

127.  Jbid.  —  False  Swearing  as  to  Fact  —  Perjury.  It  is  not  error  to 
charge  a  jury  that  if  they  believe  that  the  defendant  or  other  witness 
has  wilfully  testifled  falsely  in  regard  to  a  material  fact,  they  are  at  lib- 
erty to  discard  the  testimony  of  the  witness  from  the  case.  People  v.  JA 
Sing,  Cal.  xii.  43.     Blodgett  v.  Bank,  Conn.  xii.  719. 

128.  Damages.  It  is  the  duty  of  the  court,  in  actions  for  damages,  to 
give  the  jury  definite  instruction%  as  to  the  correct  measure  of  damages 
applicable  to  the  particular  case.  See  Menges  \.  Muncy  Creek  Town- 
ship, Penn.  xii.  345. 

129.  Ibid.  —  In  Conversion.  In  conversion  the  court  cannot  direct 
the  jury  to  find  for  a  given  amount  as  upon  a  contract.  Lockwood  v. 
Quackenbush,  N.  Y.  xii.  487 ;  83  N.  Y.  607. 

130.  Erroneous  Request  —  Correct  Insfruelion  —  Request.  A  party 
cannot,  by  submitting  an  erroneous  instruction,  impose  on  the  court  the 
duty  of  giving  a  correct  one.  Keen's  Ex'r  v.  Monroe,  V'a.  liL  157  ;  75 
Va.*424. 

181.  Exception —  To  Charge  in  Portions.  An  exception  to  such  por^ 
tions  of  a  charge  as  are  variant  from  the  requests  made  by  a  party,  not 
pointing  out  the  variances,  cannot  be  sustained.  Beaver  v.  7oybr,  S. 
C.  U.  S.  ii.  648  ;  93  U.  S.  46.  ScheUey  v.  DieU,  N.  Y.  x,  611 ;  21  N. 
Y.  617. 

132.  Expression  of  Sympathy — Surgical  Malpractice.  In  an  action 
for  surgical  malpractice,  it  is  error  if  the  judge  in  his  charge  expreaa 
sympathy  with  the  plaiuti£F  on  account  of  his  sufferings  from  the  original 
injury.    Byles  r.  ffazlett,  Penn.  ziv.  8l6. 
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.  133.  Fcuit  Assumed  in  Requests  to  Charge.  Where  facts  are  assamed 
ia  poiuts,  and  conclusions  of  law  drawn  therefrom  which  would  he  cor- 
rect were  the  facts  as  assumed,  it  is  proper  for  the  court  to  affirm  the 
points  with  the  qualification,  *'  if  the  jnrj  find  the  facts  as  assumed." 
R.  R.  Co.  V.  Werner,  Penn.  viii.  59 ;  89  Penn.  Su  59, 

134.  Forged  Note —  Corroboration.  In  a  defence  that  a  note  was 
forged,  it  is  error  to  charge  that  the  defendant  must  put  in  expert  or 
other  te!itimony  in  corroboration.  Benedict  y.  Rose,  S.  C.  xiv.  734 ;  16 
S.  C.  629. 

135.  General  Issue  —  Qualifying  Instructions.  Under  a  plea  of  not 
guilty  the  court  is  bound  to  submit  to  the  jury  only  the  primary  ques- 
tions raised  by  the  issue.  If  the  defendant  desire  any  qualificatious  of 
the  charge  on  the  evidence,  he  sliould  ask  the  court  for  special  instruc- 
tions.    Steamboat  Co.  v.  Ferry  Co.  Tenn.  i.  360. 

136.  Hearsay  Testimony  in  Part.  Where  certain  of  the  testimony  is 
hearsay,  and  is  objected  to  as  such,  the  court  should,  upon  being  partic- 
ularly requested  so  to  do,  instruct  tlie  jury  as  to  which  parts  of  the  testi- 
mony should  be  disregarded  by  them  as  hearsay.  Morford  v.  Peck, 
Conn.  iz.  605 ;  46  Conn.  380. 

137.  Hypothesis — Facts.  It  is  error  to  iostruct  the  jury,  hypothet- 
ically,  upon  a  state  of  facts  when  tliere  is  no  evidence  in  the  case  tending 
to  prove  such  facte.  R.  R.  Co.  v.  Winkler,  W.  Va.  vii.  254 ;  12  W.  Va. 
699. 

138.  Irrelevant  Question.  An  instruction  npon  a  question  not  in 
issue,  though  sound  in  itself,  must  not  be  given.  Wilcox  v.  R.  R.  Co. 
Minn.  v.  114;  24  Minn.  269. 

139.  Legal  Defect  in  Request.  Unless  a  written  request  to  charge  be 
legal  and  appropriate  tliroughout,  the  judge  may  decline  to  charge  it. 
Johnson  v.  Slate,  Ga.  t.  618;  59  Ga.  142. 

140.  Non  Debet  —  Services  —  Employment.  When  the  action  is  on  an 
account  for  services,  etc.,  and  the  plea  is  "  not  indebted,"  the  charge  of 
the  court  should  not  concentrate  the  attention  of  the  jury  upon  the  single 
question  of  whether  there  were  or  were  not  a  contract  of  employment 
Raotd  V.  Newmcm,  Ga.  t.  554 ;  59  Ga.  408. 

141.  Expressing  Opinion.  The  judge  has  a  right  to  express  his 
opinion  npon  the  effect  of  the  evidence  to  aid  the  jury,  and  in  some  cases 
it  is  his  duty  to  do  so,  but  he  should  never  do  so  in  a  manner  that 
would  control  the  decision  of  the  case.  Rodney  v.  Royal,  Penn.  viii. 
217.  Massoth  v.  Canal  Co.  N.  Y.  i.  708 ;  64  N.  Y.  524.  Putnam  v. 
Peabody,  N.  Y.  xi.  168.     Frame  v.  I^ase,  111.  i.  579. 

142.  Charge  for  Plaintiff.  A  direction  to  the  jury  to  return  a  verdict 
for  the  plaintiff  is  not  erroneous,  in  a  case  when  the  plaintiff,  on  the 
pleadings,  is  entitled  to  recover,  and  there  has  been  no  testimony  offered 
to  disprove  his  case.  Whelan  v.  Kingsley,  Ohio,  i.  603  ;  26  Ohio  St.  131. 
See  Board  of  Education  v.  Reid,  N.  Y.  x.  750;  22  Hun.  Schojield  v. 
R.  R.  Co.  \f.  S.  C.  C.  xii.  647. 

143.  Abstract  Question  of  Law.  The  court  should  refuse  to  charge 
an  abstract  legal  proposition  which  has  no  bearing  upon  the  case  on  trial. 
State  V.  Riculji,  La.  xvii.  433.     Ward  y.  McCue,  Penn,  xvii.  91. 

144.  Refusal  to  Charge — Sending  up  Evidence.  The  court  refusing, 
npon  request  of  counsel,  to  charge  that  there  is  no  evidence,  must  send  up 
the  evidence  for  review  by  this  court.  Barnes  v.  Fort,  N.  C.  iv.  122; 
41  N.  C.  28. 

145.  Repeating  Instruction.  The  court  caDoot  be  required  to  give  an 
instruction  which  it  has  already  given,  either  generally  or  for  one  of  the 
parties.  Chicago  v.  Brophy.  111.  xii.  224.  Urbanck  v.  R.  R.  Co.  Wis. 
viii.  253,     C<yrdey  v.  Meeker,  N,  Y.  xii,  504  ;  85  N.  Y.  618. 

146.  Requests  to  Charge  —  Ajter  Judge's  Charge.     A  party  is  entitled 
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to  a  charge  on  his  reqaests  after  the  coort  has  delivered  its  chai^ 
Chapman  v.  McCormiek,  N.  Y.  xiii.  56 ;  86  N.  Y.  479.  Rev'g  N.  Y.  in. 
286. 

147.  Series  of  Propotitiotu.  To  maintain  an  exception  to  a  refofal  to 
charge  an  entire  series  of  propositions,  each  one  of  the  propositions  most 
be  sound.     Beaver  v.  Taylor,  S.  C.  U.  S.  ii.  648  ;  93  U.  S.  46. 

148.  On  Testimony  Improperly  Admitted.  Where  improper  testimony 
has  been  admitted,  the  remedj  is  to  ask  that  the  jury  be  instracted  to 
disregard  it.     Plainer  v.  Plainer,  N.  Y.  ix.  63. 

149.  Charging  from  Text-Books  —  Refusals.  The  court  is  not  bound, 
at  request  of  counsel,  to  give  as  intructions  philosophical  remarks  copied 
from  text  books,  however  wise  they  may  be  in  the  abstract,  or  however 
high  the  source  from  which  they  come.  Walter  v.  Johnson,  8.  C.  U-  8. 
V.  708  ;  96  U.  S.  424. 

150.  Sufficient  Verdict.  Where,  upon  the  whole  case,  the  verdict 
could  not  liave  been  different  under  the  law  and  evidence,  the  giving  or 
refusing  instructions  will  not  necessarily  work  a  reversal  of  the  judg- 
ment.    Jfolman  v.  B.  B.  Co.  Tex.  xiii.  444. 

151.  Absent  Witness.  Where  the  evidence  was  even,  the  absence  of 
a  second  witness  on  one  side  will  not  justify  a  charge  that  the  jury  might 
infer  that  his  testimony  would  be  prejudicial  to  that  side.  Bleeker  v. 
Johnston,  N.  Y.  iv.  130 ;  69  N.  Y.  309. 

152.  Witnesses — Character.  It  is  error  to  submit  tn  jury  the  charae> 
ter  of  a  witness  when  it  has  not  been  impeached.  Turner  v.  Common- 
wealth, Penn.  vi.  504 ;  86  Penn.  St.  54. 

153.  Comment  on  Witness  Manner.  It  is  not  error  for  a  judge, 
after  calling  attention  to  the  self-contradictions  and  apparent  want  of 
frankness  on  the  part  of  a  witness,  to  suggest  that  tlie  reason  thereof 
may  possibly  be  found  in  the  apparent  want  of  culture  of  the  witness  and 
his  consequent  inability  to  give  an  intelligent  explanation  of  the  contra- 
dictions ;  the  question  of  credibility  being  left  entirely  to  the  jury.  Me. 
Conkey  v.  Commontoeallh,  Penn.  xv.  248. 

154.  Charge  in  Writing —  Filing —  Charge  Lost.  Where  the  statute 
required  the  charge  to  be  in  writing,  and  filed  with  the  clerk  after  the 
verdict,  and  a  charge  was  put  in  writing,  but  not  filed,  having  been  lost, 
a  new  trial  will  not  be  granted,  unless  injury  or  inconvenience  to  the 
moving  party  be  shown.     Kinsley  v.  Johnson,  Conn.  xvi.  11. 

X.  Argnmmt         155.  Discretion  of  Court.    The  district  court  judges  have  discretionaiy 
of  Counial.        power  over  the  manner  of  the  argument  of  counsel.     State  v.  Duck,  La. 
xvii.  748. 

156.  Facts  not  in  Evidence.  It  is  not  permissible  to  counsel  in  argu- 
ment to  state  facts  not  in  evidence  and  comment  on  them.  Perkins  v. 
Guy,  Miss.  V.  398  ;  55  Miss.  153. 

157.  Immaterial  Evidence.  A  court  may  properly  restrain  counsel 
trom  commenting  upon  immaterial  evidence  given  on  the  trial  of  the 
cause.     Bunting  v.  Heilman,  Ind.  xii.  431 ;  74  Ind.  344. 

158.  Mistrial — Abuse  of  Jurors  by  Counsd  in  Court.  Where  coun- 
sel in  addressing  the  court  upon  a  motion  for  a  mistrial  said,  in  the  pres- 
ence and  hearing  of  the  jury,  that  two  of  the  jurors,  naming  them,  had 
gone  into  the  box  "  with  souls  blackened  with  perjury  and  bribery,"  etc, 
00  charge  can  effect  a  good  verdict.  State  v.  Nolomd,  N.  C.  xiii.  729 ; 
85  N.  C.  576. 

159.  Statement  of  Verdict  before  Justice.  Upon  the  appeal  of  a  cause 
from  a  justice's  court  to  a  district  court,  counsel  has  no  right,  on  the 
trial,  to  state  to  the  jury  what  was  the  verdict  before  the  justice.  Bol<m 
V.  Williams,  Neb.  xvi.  54. 

1 60.  Testimony  of  D'fendant.  Where  defendant  voluntarily  testifies 
in  his  own  behalf,  counsel  have  the  same  right  to  comment  upon  his  tesb- 
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mony  u  apon  thftt  of  «(hev  witnesses.     Stale  v.  Hmringltm,  Ner.  ▼>  48; 
12  Nev.  123. 

161.  Unfair  Opening  of  Cote.  Where  the  opening  of  a  case  is  so 
unfair  and  unjust  in  its  stittemeiit  as  to  irrelevant  &ots  that  its  tendencr 
is  to  mislead  the  jury,  it  is  the  duty  of  the  oonrt  to  interpose  with 
promptness  and  efiScieucy  ;  and,  in  a  plain  case,  the  verdict  will  be  re- 
versed for  such  cause.  Porter  v.  Throop,  Mich.  xiiL  595 ;  47  Mich. 
813. 

162.  Amendment.     Wlien  a  jary  brings  in  a  verdict  of  damages  in  a  XL  Vetdkt. 
suit  in  which  the  plaintiff  lias  declared  on  two  counts,  without  designat- 
ing on  what  count  they  have  found,  the  court  cannot  by  an  amendment 

apply  the  verdict  to  the  more  burdensome  count.  £uueU  v.  Myers,  Mich. 
L  93 ;  32  Mich.  522. 

163.  Average.  The  practice  of  jurors  marking  severally  a  sum  for 
tho  damages  in  the  case,  dividing  tlie  aggregate  amount  by  twelve,  and 
taking  tlio  result  for  their  verdict,  is  a  reprehensible  one.  Baight  v. 
Ifogt,  Conn.  xvii.  617. 

164  in  Boitardjf  —  Adjudication  ofPalermtg —  Order*  for  Support. 
On  a  verdict  of  guilty  in  bastardy,  it  is  the  duty  of  the  court  to  adjudge 
the  defendant  to  be  the  father  of  the  child,  otherwise  the  orders  for  liis 
support  cannot  be  enforced.  Spurgeon  v.  (Semmon$,  Neb.  iv.  468  ;  6 
Neb.  697. 

165.  Correcting  Verdict  —  Affidavits.  The  affidavits  of  the  iurors, 
showing  that  their  verdict  as  entered  was  not  whnt  they  intended,  may 
be  read  on  a  motion  to  correct  the  verdict.  Dalrymple  v.  William*,  a. 
Y.  i.  20;  63  N.  Y.  631. 

166.  Apportionment  of  Damage* —  7\po  Defendant*.  Where  in  tort 
the  verdict  was  for  $175,  for  the  plaintiff;  to  be  divided,  as  follows; 
against  A.  $75,  against  B.  $100,  it  was  not  a  l^gal  finding,  the  apportion- 
ment being  unauthorized  and  surplusage;  the  verdict  will  stand  against 
both  defendants  for  the  full  amount.  Wldtaher  v.  Tatem,  Conu.  xiii. 
655 ;  48  Ck>nn.  520. 

167.  Jbid.  —  ^ot  Divisible  —  Special  Findings.  Where  the  jury 
were  required  to  pass  upon  and  determine  damages  which  in  their  natnre 
were  indivisible,  it  was  improper  to  require  special  findings  as  to  the 
manner  in  which  such  sum  was  made  up.  BUoch  v.  R.  R.  Go.  Wis.  viiL 
605. 

168.  Facts  dew.  Where  a  clear  question  of  fact  is  submitted  to  a 
jury  upon  confliotiug  evidence,  the  finding  of  the  jury  ought  not  to  be 
disturbed  by  the  court      Wakeman  v.  Htmgerford,  U.  S.  C.  C.  xvL  193. 

169.  Finding —  Filing.  Findings  of  fact  must  be  filed  before  judg- 
ment or  decree.  IOiom  v.  Central  Smelting  Oo.  S.  C  U.  S.  xL  249 ;  102 
D.  S.  641. 

170.  Jbid. — Judgment.  A  finding  "  that  all  the  mnterial  facts  set 
forth  in  the  complaint  aro  true  "  will  not  support  a  judgment  for  tho 
plaintiir.     Udd  v.  Tullg,  Cal.  iii.  407 ;  51  Cal.  277, 

171.  Ibid. —  Written  Finding.  A  written  finding  of  a  jnry  will  con- 
trol iu  determining  what  the  verdict  is.  Wright  v.  People,  Mich.  i.  340 ; 
33  Mich.  300. 

172.  Interference  of  Officer  in  Charge.  The  officer  in  charge  of  a 
jury  has  no  right  to  be  present  with  them  during  their  deliberations, 
even  if  he  does  not  speak  to  them.  Rickard  v.  State,  Ind.  xii.  332  ;  74 
Ind.  275. 

173.  In  Libel  —  Special  Verdiet.  In  libel  the  jury  must  state  in  the 
special  verdict  the  facts  upon  which  punitive  damages  were  predicated, 
so  that  the  court  may  determine  from  the  verdict  whether  they  bad  been 
properly  allom>d.     Eviston  v.  Cramer,  Wis.  xvi.  477. 

174.  Perfecting  Verdiet.  A  jury  may  be  allowed  to  retire  to  perfect 
the  verdict.     Urbanek  v.  R.  R.  Co.  Wis.  viii.  253. 
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175.  '^For  Plaintiff "  — Amount  Admitted.  Upon  a  money  demand, 
the  amount  being  admitted  by  the  pleadings,  a  verdict,  "■  we,  the  jury, 
find  for  the  plaintiff,"  is  sufficieut  to  soatain  a  judgment.  Jonei  v.  King, 
Minn.  xt.  754 ;  SO  Minn.  368. 

176.  Receiving  Verdict  on  Sunday.  Receiving  the  verdict  of  a  jury 
on  Sunday  is  not  forbidden  by  any  8tatute  of  this  state,  and  is  therefore 
a  valid  and  lawful  act.     State  v.  Eicketti.  N.  C.  iiL  278 ;  74  N.  C.  184. 

177.  Seeded  Verdict  —  Jurort  withdrawing  Assent,  A  sealed  verdict 
cannot  be  received  when  the  foreman  states  to  the  court  that  some  of  the 
jury  withdraw  their  assent  to  the  verdict.  Devereux  v.  Cotton  Press  Co. 
S.  C.  xi.  756. 

178.  Special  Verdict — Judgment.  In  entering  judgment  on  a  special 
verdict,  a  court  must  consider  only  the  facts  found  therein ;  it  cannot 
notice  extrinsic  facts  even  if  they  appear  on  the  record.  Appel  v.  Byert, 
Penu.  xiii.  60. 

XII.  Setting  179.  Damages  —  Excessive  Damages  —  Partiality  —  Mistake.   Where 

■aids  VerdicL     ^  verdict  is  for  excessive  damages,  and  it  clearly  appears  that  the  jury 

must  have  been  governed  by  piejudice  or  partiality,  or  by  a  grossly  mis- 

taken  view  of  the  case,  a  new  trial  will  be  granted.     Maight  v.  Boyt, 

Conn.  xvii.  617. 

180.  Ibid.  —  Opinion  of  Court.  A  verdict  will  not  be  set  aside  as 
excessive  because  the  court  fears  it  is  too  large.  Butler  v.  Banqor, 
Maine,  v.  431  ;  67  Maine,  585. 

181.  Ibid. —  Grou  Sum  —  Interest.  The  verdict  being  for  a  gross 
sum  as  damages,  it  cannot  be  set  aside  as  erroneous,  though  interest  was 
allowed.     Wilson  v.  B.  B.  Co.  S.  C.  xiv.  668. 

182.  IbicL  —  Inadequate  Damages —  Charge.  A  plaintiff  complain- 
ing of  a  personal  injury  is  entitled  to  compensation  for  the  pain  suffered, 
the  injury  to  his  health  according  to  the  degree  and  probable  duration 
thereof,  the  incidental  expenses  and  any  pecuniary  loss ;  and  if  it  shall 
appear  that  a  jury  must  have  omitted  any  of  these  heads  of  damages,  and 
that  the  verdict  is,  therefore,  unreasonably  small,  the  court  may,  on 
motion  of  the  plaintiff,  grant  a  new  trial,  though  there  has  been  no  error 
in  the  charge  or  any  misconduct  of  the  jury.  Phillips  v.  J?.  R.  Co. 
Ct.  of  Appeal,  viii.  674  ;  41  L.  T.  R.  N.  S.  121 ;  Aff-g.  S.  C.  Q.  B.  Div. 
viii.  384;  40  L.  T.  R.  N.  S.  813. 

183.  Default —  Illness  of  Party  or  Family.  A  court  of  equity  will 
grant  relief  against  a  judgment  obtained  by  default,  if  there  be  a  good 
defence,  where  defendant  was  necessarily  and  unavoidably  prevented  by 
illness  in  his  own  family,  and  by  his  own  ilhiess,  from  attending  to  the 
suit.     Horn  v.  Queen,  Neb.  iii.  476 ;  5  Neb.  472. 

184.  Discretion.  The  inquiry  of  an  appellate  court  will  he,  not 
whether  upon  the  record  a  new  trial  might  have  been  properly  granted, 
but  whether  the  refusal  of  it  involved  the  violation  of  a  clear  right,  or 
•  manifest  abuse  of  judicial  discretion.  Lampson  v.  Brander,  Minn, 
xiii.  434.  * 

185.  Ground  for  Demurrer.  The  question  whether  an  action  is  prop- 
erly brought  cannot  be  made  upon  a  motion  for  new  trial.  Chowley  v. 
Pendleton,  Conn.  viii.  396 ;  46  Conn.  62. 

186.  Erroneous  Statement  by  Counsel.  Erroneous  statement  of  testi- 
mony by  counsel  to  the  jury  during  the  trial,  is  not  sufficient  ground  to 
set  the  verdict  aside.     People  v.  iSimhart,  Cal.  xii.  774  ;  59  Cal.  402. 

187.  Evidence.  A  court  will  not  set  aside  a  verdict,  unless  it  be  clearly 
unsupported  by  the  evidence.  R.  R.  Co.  v.  Waynesville,  III.tL  457  ;  88 
111.  469. 

188.  Bnd. —  Value  of  Evidence,  Newly  discovered  evidence,  to  jus- 
tify granting  a  new  trial,  should  of  itself  be  such  as  to  make  it  probable 
that  its  introduction  would  change  the  result.  Munson  v.  New  York,  U. 
S.  C.  C.  xiii.  388 ;  20  Blatch.  853.     Marshall  v.  Senow,  Ey.  xiiL  685. 
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189.  Rid,  —  Weight  of  Evidence.  A  mottoD  for  a  new  trial  on  tJie 
ground  that  tbe  verdict  was  agaiust  the  weiglit  of  evidence  will  not  be 
granted  unless  it  appear  that  the  jury  must  have  fallen  into  some  im- 
portsnt  mistake,  or  must  have  departed  from  some  rule  of  law,  or  have 
made  deductions  from  the  evidence  which  are  pluinly  not  warranted  by 
it.  Ohms  V.  State,  x.  Wis.  60  ;  49  Wis.  415.  Fuller  v.  Fletcher,  U.  S. 
C.  C.  xi.  COL  Pope  v.  Allen,  N.  Y.  x.  783  ;  90  N.  Y.  298.  Mengit  v. 
Afanuf.  Co.  U.  S.  C.  C.  xiii.  198.  Rohimon  v.  R.  R.  Co.  U.  S.  C.  a 
xiii.  357  ;  20  Blatch.  838.  Reete  v.  R.  R.  Co.  U.  S.  C.  C.  xv.  644.  Bank 
V.  Im.  Co.  U.  S.  C.  C.  xvu.  292.  BilU  v.  R.  R.  Co.  N.  Y.  x.  783 ;  84 
N.  Y.  5. 

]  90.  Exceptions.  A  point  not  made  on  the  trial  is  not  available  as  a 
ground  for  granting  a  new  trial,  or  in  arresting  judgment.  U.  S.  v. 
Byrne,  U.  S.  C.  C.  xii.  163 ;  19  Blatch.  251. 

191.  Minority  of  Juror.  After  the  rendition  of  a  verdict  it  is  too 
late  to  object  ou  the  ground  of  want  of  proper  age  of  a  juror,  or  of  the 
party's  previous  ignorance  of  tbe  fact.  Wassum  v.  Feery,  Mass.  iL  589. 
Johnt  V.  Hodges.  Md.  xv.  718. 

192.  Misconduct  of  Jury — Compromise  Verdict — Affidavit  of  Juror. 
The  verdict  of  a  jury  cannot  be  impeached  by  the  affidavit  of  a  juror 
that  was  the  result  of  a  compromise.     Lucas  v.  Cannon,  Ky.  t.  557. 

193.  Ibid. —  Compuiation  of  Verdict,  Affidavits  of  jurors  are  not 
admissible  to  show  the  mode  of  computation  adopted  by  tbe  jury  to  be 
contrary  to  the  law  and  the  evidence.  Chemical  Works  v.  Finnie,  U. 
S.  C.  C.  vii.  742. 

1 94.  Ibid.  —  Motion  in  Arrest.  A  petition  for  a  new  trial  for  the 
misconduct  of  a  juror  will  not  be  entertained,  althoagh  the  misconduct 
be  not  discovered  until  too  late  to  file  a  motion  in  arrest  of  judgment. 
Brown  v.  Congdcm,  Conn.  xvii.  330. 

195.  Ibid.  —  Favors  from  CounseL  The  acceptance  of  favors  or  obli- 
gations from  one  of  the  parties  or  his  attorney  by  a  juror,  during  the 
trial,  is  misconduct  which  will  vitiate  the  verdict.  Ensign  v.  Barney, 
Neb.  xvii.  631. 

196.  Ibid.  —  Suspieiotts  Conduct  —  Explanation.  Where  there  is 
conduct  upon  the  part  of  the  jury  which  creates  suspicion,  and  which  the 
successful  party  could  readily  show  to  be  harmless,  yet  does  not  do  so, 
the  verdict  will  be  set  aside.  Koehler  v.  Cleary  Minn.  iii.  408 ;  23  Minn. 
326. 

197.  Motion  Denied  on  Minutes  —  Further  Motion  before  Same  Judge. 
After  denying  the  motion  for  a  new  trial  on  the  minutes,  the  judge  has 
no  jurisdiction  to  hear  and  grant  a  motion  for  a  new  trial.  NewhaU  t. 
Appleton,  N.  Y.  ix.  284;  14  J.  &  Sp.  21. 

198.  jfewly  Discovered  Evidence  —  Due  Diligence.  Where  the  papers 
on  a  motion  for  a  new  trial  upon  newly  discovered  evidence  do  not  show 
that  by  the  exercise  of  reasonable  diligence  the  evidence  could  not  have 
been  obtained  and  used  o%  the  trial,  the  motion  will  not  be  granted. 
Rose  V.  IVansporlation  Co.  U.  8.  C.  C.  xiii.  519;  20  Blatch.  465. 
BurkeU  v.  Ti^lor,  N.  Y.  ix.  623.  Hicks  v.  Otto,  U.  S.  C.  C.  iviL 
613. 

199.  Ibid.  —  Afier-RecoUection  of  Witness.  A  new  trial  will  not  be 
granted  on  motion  on  the  mere  after-recollection  of  a  former  witness. 
Shields  v.  Slate,  Conn.  vii.  238 ;  45  Conn.  256. 

200.  Ibid.  —  Impeaching  Witness.  Newly  discovered  evidence  tend- 
ing to  impeach  or  discredit  a  witness  affords  no  legal  ground  for  granting 
a  new  trial  on  motion.  State  v.  Toung,  La.  xiv.  308.  See  Ogden  t. 
State,  Neb.  xv.  216;  18  Neb.  436. 

201.  Ibid.  —  Irregularity  in  Issue  of  Municipal  Bonds  —  Bond  Fide 
Purchaser —  S/tiJling  Burden  of  Proof.    A  new  trial  will  not  be  granted 
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wbere  newfjr  dkcoverad  -eridcnoe  wodM  show  tiiat  tnonictpal  bond*  were 
not  Bealed,  ilated,  or  unmbered,  when  kcoed  to  a  railroa«l  company,  and 
were  to  be  held  till  certain  eoaditions  were  fulfilled,  and  that  the  com* 
panj  sealed,  dated,  and  numbered  and  issued  diem  before  the  condition 
were  fulfilled.     PAdp$  v.  rate$,  U.  S.  C.  C.  Tiii.  676 ;  16  Blatch.  192. 

'202.  Ibid.  —  Letter  and  AyreemetU  in  Opponent$  Pouestion.  'Ihe  dia- 
oovery  of  a  letter  and  an  agreement  in  respondent's  hand,  containing  im- 
portant evidence,  will  support  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  R.  R.  Co.  r.  Titut,  N.  J.  x.  146 ;  i  Stew. 
897. 

203.  Rid.  —  Lo$t  Deed  Found  —  Lien  Note.  A  new  trial  will  bu 
graated  upon  the  discovery  of  a  lost  deed,  to  enforce  a  lien  note  for  por- 
cbase-money.     Elliott  t.  Narri*,  Ky.  xvii.  495. 

204.  Presence  of  Justice.  The  casoal  presence  of  the  justice  iB  the 
jury  room  will  not  avoid  a  verdict.  Belmbreckt  v.  Beitnbrecht,  Wis.  xviL 
766.    Bee  Corbett  v.  Oalloway,  Mkh.  xvii.  500. 

205.  Pnbable  Reverted.  The  verdict  will  not  be  set  aside  for  emn 
which  an  appellate  conrt  might  consider  sufficient  for  a  reversaL  Some 
^^.  MetUhewt,  U.  8.  C.  C.  xvii.  68. 

206.  On  Reverted.  A  new  trial  must  be  granted  on  reversal,  unless 
it  is  clear  that  the  defeated  party  oanaot  recover.  Sekroder  t.  Uogd, 
Cal.  xiv.  47. 

207.  Second  Rule  —  Proof — Inqtnry.  Newly  discovered  evidenee 
as  the  basis  of  a  second  rule  to  show  cause  mast  leave  but  slight  question 
of  error  in  the  verdict,  and  that  the  most  careful  inquiry  or  preparation 
failed  to  discover  it     iRlter  v.  Ron,  N.  J.  xili.  695  ;  14  Vroom,  552. 

208.  Setting  Aside  Special  Finding.  It  is  within  the  discretion  of  the 
court  to  set  aside  a  special  finding  of  the  jury  in  answer  to  a  sepantte 
question.     Monies  v.  Lj/nn,  Mass.  i.  121;  119  Mass.  278. 

209.  At  Snbtequent  Term —  On  Case  Staled.  After  a  term,  at  wWdi 
a  final  jwlgment  on  a  verdict  has  been  rendered  by  one  justice  vi  th» 
supreme  court  of  the  District  of  Columbia,  has  been  adjourned  without 
day,  and  an  appeal  taken  to  the  general  term,  a  new  trial  cannot  be 
granted  on  motion  upon  a  case  stated  filed  by  the  judge  at  a  subse- 
quent tenn.  Cettg/ilttn  v.  IXti.  of  Columiia,  S.'  C.  U.  S.  xv.  825  ;  106 
U.S.  7. 

210.  Value  of  Smvieet  —  Adm\t»i<m  —  JudgmmU  —  Oontimminee. 
Where  plaintiff  sues  to  recover  the  value  of  services  rendered,  and  de- 
fendant admits  the  rendition  of  the  services,  but  denies  the  value  to  be  as 
great  as  claimed,  and  avers  that  it  does  not  exceed  a  certain  spedfied 
amount,  it  is  error  to  render  a  jodgtaent  in  plaintiff's  favor  for  snek 
amount,  and  continue  the  cause  for  trial,  to  determine  the  ftatker  valm 
of  tmch  services.      Weaver  v.  Oamaktin,  Ohio,  xiiL  441. 

TRUSTS. 

1.  Oreation  —  Decktration  and  Oireumttq/teet.  A  trust,  to  beTalM, 
most  be  declared ;  it  may  be  created  in  writing  or  orally,  and  it  may  be 
implied  from  declarations  and  oircumstanoes.  Gerrish  v.  Rank,  Mass.  ix. 
213;  129  Mass.  159. 

2.  Acceptance  of  TVvst.  Where  one  is  appointed  trustee  in  a  deed 
of  trust,  Uie  fact  that  he  knows  of  the  execution  of  the  deed  and  pro- 
cures a  copy  for  his  own  use,  will,  after  the  lapse  of  six  years,  amount 
to  an  acceptance  of  the  trust  in  the  absence  of  disclaimer  by  word  or 
aot.     Roberts  V.  Moseley,  Mo.  iv.  703. 

8.  Accomnting — Parties,  In  an  action  for  «enonnting  and  settle- 
ment of  tru!«t  funds,  all  persons  intereste<l  in  such  aoconnting,  and  enti- 
tled to  ohare  in  the  diRtrtbntion.  are  necessary  parties.  EUredge  ▼.  PtU- 
mm,  Wis.  vii.  800 ;  46  Wis.  205. 


Digitized  byLjOOQlC 


TRU:iTS.  987 

4.  liid.  —  Actual  Reeeif^  —  Fmud  —  Nt/gUgmet.  The  general  rule 
it,  that  tnifttees  ia  poesession  are  chai^edble  with  aotaai  receipts  only, 
ezeept  upon  proof  of  fraud  or  negligeuce  oa  their  part.  WUcox  v.Batet, 
Wis.  vi.  768 ;  45  Wis.  138. 

5.  Ibid.  —  One  Acting  without  AutAoritg.  One  who  esauaea  to  act  in 
relation  to  trust  property,  widioat  just  authority,  however  bond  fide 
may  be  bis  conduct,  is  responsible  both  for  the  capital  and  income  to  the 
same  extent  as  if  he  had  been  djt  jiere  trustee.  Biwim  v.  LaniberCt 
Adm'r,  Va.  x.  285. 

6.  Jbid.  —  Breach  of  Trust.  Where  a  trustee  acts  within  the  line  of 
his  duty,  he  will  be  respoasibla  for  ne  loss ;  but  if  he  varies  from  bit 
duty,  ».  5r.,  wberes  as  in  this  case,  he  commits  a  breach  of  trust,  he  most 
account  for  the  property  in  all  events.     Rid. 

7.  Aid.  —  Claim  for  Commiition  made  at  Final  SettUmmtt  only.  A 
trustee,  paying  over  income  for  several  years  without  deducting  his  eom- 
missions,  can  clnim  the  commissions  at  the  time  of  the  final  settlement  of 
his  iKocoantk      Wittar't  Appeal,  Penn.  v.  407. 

8.  Jbid.  —  Commiuiani  on  Fund  at  ExeetUort  —  Commistiom  on  In- 
oeme  eu  Teetamtntarg  Trtaleei.  The  fact  that  testamentary  trustees  have 
ahready  received  commissions  upon  a  fund  as  execntors,  does  not  prevent 
their  charging  a  oommiesioD  on  the  inoome  as  trustees.  Sharieg's  Appeal^ 
ffDonne/t*  Et'ate,  Penn.  vi.  281. 

9.  Aid.  —  Vompromite  o/Aceounte—  Sight  of  Benefidarg  to  Sue  at 
LtM.     Green  v.  Gordon,  U.  S.  C  C.  ix.  201. 

lOi  Ibid.  —  CoUeeting  Debt  in  Gonfederate  Moneg.  A  trustee,  except 
under  peculiar  and  extraordinary  circumstances,  had  no  right,  daring  the 
war,  to  collect  in  Confederate  money  a  well-secured  specie  debt,  and  in- 
vest the  proceeds  in  Gonfederate  bonds.     Oaltreme  v.  Worrell,  Va.  vii.  29. 

11.  Aid.  —  Intereet—  War—  Otetui gue  Trutt  —  Debtor.  Where  a 
trustee  and  eettui  gue  tnttt  resided  on  different  sides  oi  the  belligerent 
Hne  daring  the  war,  the  tmstee  was  bound  to  pay  over  to  the  eettm  gtu 
trust  interest  on  the  trust  fund  which  aocmed  during  tlie  war,  and  was 
payable  by  debtors  nssiding  on  bis  side  of  the  line.     Jbid. 

12.  Ibid.  — Sale  of  EistObe  for  Gonfederate  Moneg.  The  sale  of  a  &rm, 
left  in  trust,  at  a  gross  sacritioe  for  Gonfederate  current^,  already  much 
depreciated  and  rapidly  depreciating  still  more  in  value,  when  no  neces- 
sity  for  snch  sale  is  sliowu  to  have  existed,  constitutes  in  law  a  breach  of 
trost,  to  which  the  purchaser  is  a  party,  though  there  was  no  actual  bad 
fiutk  on  his  part,  and  the  sale  must  be  set  aside.  Bedinger  v.  WharUm, 
Va.  ii.  672  ;  27  Gratt.  857. 

18.  Aid.  —  Investmients  bg  TVusteA,  —  Negligence.  Witere  a  tmstea 
makes  imprudent  investments  of  the  trust  fund,  the  fact  that  be  did  so 
upon  the  udvioe  of  the  husband  of  the  cestui  que  trutt  will  not  excuse 
hi«i.    Oogbitl  v.  Bogd,  Va.  xvi.  221. 

1 4^  Aid.  —  Negligence.  Trustees  are  bound  to  keep  clear  and  aeeo- 
rate  aooouuts,  and  in  case  <doubta  or  obscurities  arise  from  their  failure  to 
do  «e,  they  sltouhl  be  resolved  against  the  trustees.  If  the  accounts  of  a 
tmstee  become  lost  through  hie  carelessness,  he  shoald  be  required  to 
bear  any  injurious  consequences  arising  from  their  loss.  In  re  Cotton 
S^mtt,  N.  J.  xiv.  218. 

15.  Aid. —  Notes  TUen  in  Payment  of  Pre/perty  Sold,  and  ajterwards 
becoming  Worthless.  Where  an  executor,  to  wlura  property  has  been 
devised  in  trust,  sells  snob  property  under  tlie  w31,  and  takes  well-secured 
Botes  for  the  purchase-money,  and  such  notes  beoeme  worthless  by  re»> 
sou  of  causes  over  which  he  had  no  control,  he  will,  in  accounting  as  ex* 
ooutor  with  the  restuit  ipie  trutt,  he  allowed  credit  for  suoh  notes  as  in- 
▼estnent8.     Boiling  v.  Child,  S.  C.  ix.  660. 

16.  lUd.  —  J*rofiU.  —  Purchase  with  Trmt  Funds.     Where  a  trusteo 
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pnrohiwed  bonda  with  trnst  funds,  and  tamed  tbem  over  to  the  trnat 
estate  at  an  eiibauced  price,  and  treated  the  difference  as  liis  own  pn^ts, 
he  mast  accouat  for  the  profits.  Campbell  v.  Campbell,  U.  S.  C.  C  xii. 
482. 

17.  Ibid.  —  Retignatum  under  Agreement  of  ReUate.  Where  a  testa* 
mentary  trustee  gives  his  obligation  to  repay  trust  funds  converted  by 
him,  he  cannot  be  released  therefrom  by  resigning  under  an  agreement  to 
do  so  if  the  beneficiaries  would  discbarge  the  debt.  Withers  v.  Ewing, 
Ohio,  xvii.  813. 

18.  Ibid. —  UnatUhorixed  Inveetment — Defence.  A  trustee  in  lend- 
ing money  upon  a  second  mortgage  renders  himself  liable  for  any  loss, 
and  the  innocent  acceptance  by  the  cettui  que  tru$t  of  a  part  of  the 
money  due  is  no  defence.      Whitney  v  Mariine,  N.  Y.  liv.  247. 

19.  Ibid.  —  Unauthorized  Sale  og  7'rutiee —  Suit  by  Benejieiarg.  An 
executor  who  sells  property  in  violation  of  his  trust  is  responsible  to  the 
beneficiary,  and,  if  deceased,  the  beneficiary  may  pursue  bis  estate  to 
recover  the  proceeds  of  the  sale.  Loving  y.  AtMin,  Va.  xiv.  126;  76 
Va.  907. 

20.  Active  Trust.  Where  the  trustees  of  an  estate  cannot  fulfil  the 
trust  without  the  possession  and  control  of  a  fund  invested,  the  trnst  is 
an  active  one.     Phillips'  Appeal,  Penn.  L  308  ;  88  Penn.  St.  493. 

21.  Ibid.  —  Passive  Trust  —  Statute  of  Uses.  Where  an  active  duty 
is  imposed  on  the  trustee,  the  trust  is  not  executed  under  the  statute  of 
uses  until  the  duty  is  performed.  If  the  trust,  however,  be  purely  pas- 
sive, it  will  be  executed  at  once  under  the  statute  of  uses.  Sprague  v. 
Sprague,  R.  I.  xiv.  635 ;  13  R.  I.  701. 

22.  Ibid.  —  Income  to  Son  —  Creditors.  Where  property  was  be- 
queathed absolutely  to  executors  in  trust  for  the  testatrix's  son  for  life, 
80  as  not  to  be  liable  "  for  any  past  or  future  indebtedness  "  of  the  lega- 
tee, and,  after  the  life  estate,  over,  etc.,  the  trust  was  an  active  one  to 
preserve  the  income  of  the  legatee  from  his  creditors.  Bachtnan  t.  Wol- 
bert,  Penn.  ii.  232  ;  83  Penn.  St.  229. 

23.  Ibid.  —  Life  Estate  —  Devise.  A  devise  to  an  executor  to  in%'est 
and  pay  over  the  interest  to  the  testator's  son  during  his  life,  and  after 
his  death  to  divide  the  principal  equally  between  his  son's  children,  gives 
a  life  estate  to  the  son,  and  creates  an  active  trust.  Osbume  v.  Soleg, 
Penn.  ii.  279 ;  81  Penn.  St.  812. 

24.  Assumpsit  —  Trust  FtdfUed.  Where  a  trust  has  been  doeed  and 
settled,  and  the  amount  due  the  cestui  que  trust  ascertained,  and  nothing 
remains  to  be  done  but  to  pay  over  the  money,  an  action  for  money  had 
and  received  may  he  maintained  therefor.  Johnson  v.  Johnson,  Mass.  u. 
445;  120  Mass.  465. 

25.  Certificates  —  Mining  Stocks  —  Innocent  Purchaser  —  Fraud  of 
Trustee.  Where  a  plnintiff,  by  her  own  voluntary  act,  has,  through  mis- 
placed confidence,  conferred  the  apparent  right  of  property  in  certificates 
of  mining  stock,  issued  in  the  name  of  and  indorsed  by  A.  B.,  trustee, 
npon  a  third  party,  a  bond  fids  purchaser  of  such  certificates  from  such 
party  will  be  protected  against  any  secret  trust  in  favor  of  the  plaintiff. 
StaU  V.  Marge,  Nev.  ix.  448 ;  14  Nev.  362. 

26.  Cestui  que  Trust  —  Negligence.  It  is  not  negligence  in  a  cestui  que 
trust  that  he  has  given  the  trustee  the  indicia  of  the  property,  or  that  he 
has  but  one  trustee,  or  that  he  has  continued  the  trustee  after  he  had 
committed  a  breach  of  trust  in  his  office,  or  that  he  has  allowed  the 
trustee  to  have  possession  of  stock  certificates.  The  Directors  v.  Jlu 
Queen,  H.  of  L.  i.  188. 

27.  Changing  Donor  —  Diverting  Fund  for  Beneficiary.  A  court  of 
equity  has  no  power  to  grant  an  application  to  change  a  donor,  that  a 
trust  fund  may  l>e  divert^  for  the  benefit  of  the  beueficiary.  In  re  Van- 
derbih,  N.  Y.  ix.  624. 
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28.  (Maritg  —  Accunmlation.  A  tnwt  for  an  aceamnlatioii  for  charity 
maj  be  for  more  than  twenty-oue  years.     Middle's  Appeal,  Fenii.  zt.  23. 

29.  Mdd.  —  ForeiffH  Charity  —  Payment  of  Tmst  Fund.  This  court 
will  not  administer  a  foreign  charity  ;  bat  where  such  a  charity  is  valid 
by  the  laws  of  this  state,  and  by  the  laws  of  the  state  where  it  is  to  be 
executed,  and  the  trustees  have  the  legal  capacity  to  receive  the  fund  and 
carry  oat  the  charity,  this  court  will  order  ita  payment  to  tliem.  Tay- 
Im's  Ex'rs  V.  Bryn  Maur  CoUeye,  N.  J.  xiii.  20;  7  Stew.  101. 

30.  Ibid.  —  Glfi  —  Institution  not  EstaUisked  or  Incorporated.  Where 
W.  R.,  "■  for  the  purpose  of  foandiDg  ait  institution  for  the  education  of 
yoatb  in  St.  Louis  County,  Missouri,"  granted  lands  and  personal  prop- 
erty in  Arkansas  to  J.  S.  Horner  and  bis  successors,  in  trust "  for  the  use 
and  benefit  of  the  Rossell  Institute  of  St.  Louis,  Missouri,"  with  direc- 
tions to  sell  them,  and  to  account  for  and  pay  over  the  proceeds  "  to 
Thomas  Allen,  President  of  the  Board  of  Trustees  of  the  said  Kossell  In- 
stitute at  St.  Louis,  Missouri,"  whose  receipt  should  be  a  full  discharge 
to  the  grantee,  there  was  a  charitable  gift,  although  the  iustitntion  was 
neither  established  nor  incorporated  in  the  lifetime  of  the  donor  or  of 
Allen,     liuttell  v.  Allen,  S.  C.  U.  S.  xv.  513 ;  107  U.  S.  168. 

31.  3id.  —  Benefit  of  "  Most  Deserving  Poor  "  of  a  Oily.  A  trust  to 
raiploy  tlie  annual  income  for  the  relief  "  of  the  most  deserving  poor  of 
the  city  of  Paterson  forever,  without  regAri  to  color  or  sex  ;  but  no  per- 
son who  is  known  to  be  intemperate,  lazy,  immoral,  or  undeserving,  to 
receive  any  benefit  from  the  said  fund,"  is  a  valid  charity.  Hesketh  t. 
Murphy,  N.  J.  xiv.  692 ;  8  Stew.  23. 

32.  Ibid. — Non-Existenee  of  (Warily — Limiting  Ttms  of  Teidng.  A 
court  of  equity  will  fix  tlie  time  within  which  a  gift  for  a  charitable  pur- 
pose shall  take  effect,  when  the  charity  is  not  existing.  Oxdd  v.  Hospital 
for  Foundlings,  S.  C.  U.  S.  vi.  385 ;  95  U.  S.  303. 

38.  Ibid.  —  Persons  not  Named —  Okancery.  A  bequest  to  be  "  ex- 
pended in  the  education  of  the  scholars  of  poor  people  "  in  a  certain 
county  IS  a  valid  gift,  anil  will  be  execnted  in  chancery.  Ctement  v. 
Hyde,  Vt.  vi.  794  ;  60  Vt.  716. 

34.  Itid.  —  PerpetHilies  —  Misses  for  Certcein  Persons,  not  in  PvMie, 
"  while  the  World  lasts  "  —  Maintenance  of  Grave  and  Momtment.  A  be- 
quest for  masses  to  be  said  for  the  soul  of  the  testatrix,  and  for  the  souls 
of  her  relaUves,  in  a  certain  Catholic  chapel,  on  certain  days,  at  certain 
hours,  '*  while  the  world  lasts,"  not  pnblie  masses,  and  for  the  mainte- 
nance of  a  grave  and  monument,  creates  a  perpetuity  for  a  use  not  a 
charitable  use,  and  is  void.  Hereford  t.  Jarvis,  Rolls,  v.  31 ;  11  Irish 
L.  T.  R.  128. 

35.  Schot^  of  Learning.  A  gift  of  a  fond  to  establish  and  maintan)  a 
school  of  learning  is  a  charitable  trust.  Taylor's  Ex'rs  v.  Bryn  Maur 
Cotttge,  N.  J.  xiii.  20.     Dodge  v.  WiSiams,  Wis.  vii.  607  ;  46  Wis.  70. 

36.  Ibid.  —  Validity  —  Statvfory  Limit  —  Education  for  Ministry  — 
Bequest  to  College.  A  beqnest  of  a  fund  in  trnst  to  expend  a  portion 
thereof  in  the  education  of  a  certain  young  man  for  the  ministry,  with  a 
provision  that  he  shall  have  the  fund  absolntely  npon  ordination,  is  valid, 
even  if  made  within  thirty  days  before  the  death  of  the  testator.  Bat 
a  bequest  over  to  a  coUpge  in  case  the  cestui  qne  trust  shiinid  n^leet  or 
refuse  to  fulfil  the  conditions  entitling  him  to  the  fund  is  void,  if  made 
within  thirty  days  before  death.     MeMilkm's  Appeal,  Penn.  xii.  570. 

37.  Cbnstmclive  Trusts  —  Proof.  In  order  to  raise  a  constroetive 
trust  on  the  ground  that  a  conveyance  was  obtained  by  imposition  and 
fraudulent  representations,  it  mast  he  shown  that  the  imposition  or  the 
representations  were  known  to,  and  sanctioned,  expressly  or  impliedly, 
by  the  grantor.     Beach  v.  Dyer,  111.  ix.  608 ;  98  III.  295. 

88.  Ibid.  —  Laches.    In  a  bill  filed  on  behalf  of  all  the  stockholders 
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of  «  «0rpoiiitioa,  to  enforce  a  oODstroctive  tnist  as  to  eertaio  profits  on- 
lawfuUy  ttuule  by  the  defendants,  who  were  also  stockholders,  at  the  ex- 
pense of  the  ooi-poratioa,  where  tlie  questioB  is  whether  tlie  plaiutiffs  are 
estopped  by  laches,  the  knowledge  aud  oonduct  of  the  corporation,  as 
suah,  are  to  be  oousidered,  and  not  merely  that  of  the  iudividual  oons- 
plaiuants.    £vaiu  v.  Borie,  Fean.  ii.  dC7. 

39.  Ibid.  As  a  general  rule,  a  constructive  trust  in  regard  to  personal 
propert}'  may  be  euforced  at  any  time  within  six  years  after  the  knowl- 
edge of  the  facts  creating  it,  after  which  time  it  is  barred  by  analogy  to 
the  time  lixed  by  the  statute  of  Umitations,  and  laches  for  a  mnch  shorter 
period  may,  when  aided  by  oUier  circumstances,  produce  an  estoppel  and 
bar  the  right  to  relief.     Per  Merccb,  J.    Ibid. 

40.  Cotttraet  —  Agreement  to  Pay  Attotneg  at  Law  Portio»  of  Note  for 
Amount  Recovered.  An  agreement  in  writing  as  follows :  *'  In  consiiierar 
tion  of  professional  services  rendered  for  me  by  A.  O.,  an  attorney  at 
law,  in  obtaiuiiig  a  settlement  of  a  claim,  by  which  settlement  1  obtained 
two  promissory  notes,  payable  ...  I  hereby  agree  to  Itold  said  notes, 
and  to  collect  tliem  when  they  sliall  become  due  ;  and  pay  to  sai<l  A.  B. 
one  half  of  any  snm  or  sums  that  I  may  receive  on  said  notes,  or  either 
of  them,"  creates  a  simple  contract  liability,  and  does  not  conslititte  a 
trust  in  said  notes  or  their  proceeds  in  favor  of  A.  B.  SharpUeiu  v. 
Friedlander,  Cui.  viii.  426 ;  5i  Cal.  58. 

4L  Jbid.  —  A'amet  Signed  with  Official  Deeignatttm  Added.  Where  an 
obligation  in  the  body  of  the  instrument  parpoits  to  be  a  iiersonal  one, 
although  signed  by  the  defendants  as  trustees,  temble  (hat  the  language 
of  the  body  of  the  instrument  controls,  and  creates  a  personal  iiabMity. 
Bevolcing  Scraper  Co.  v.  TtUile,  Iowa,  jcvi.  206. 

42.  Ibid.  —  Of  Trtutee  —  LiaUlity.  Only  by  express  agreement  on 
the  part  of  the  other  party  to  look  to  the  tmst  fund  alone  for  payment 
can  the  trustee  be  relieved  from  personal  lutbiltty.  GUI  v.  Carmitie,  Aid. 
xi.  4&>. 

43.  /bid.  —  Declaration  of  Non-LiaitilUy.  Where  trustees  in  a  writ- 
ten obligation  declare  tliecnselves  not  liable  as  individuals,  ttiey  cannot  be 
held  individually.     Batik  v.  IHx,  Mass.  iv.  405  ;  128  Mass.  146. 

44.  Corporatum  and  StocUiolders.  The  relation  of  trustee  and  cettui 
g*e  truit  does  not  exist  between  a.  corporation  and  its  shareholders. 
J/ardwicle  v.  Jiichards,  Ho.  iv.  702. 

45.  Oredilort  —  Devise  —  CItarge  —  Debts  of  Detisees.  Where  an 
entire  estate  is  devised  lo  sons  "  subject  to  all  my  debts  and  liabilities," 
the  creditors  of  tlie  testator  -are  entitled  to  priority  as  to  the  creditors  of 
the  sons,  who,  after  the  deatii  of  the  testator,  used  the  property  as  part- 
ners, and  became  insolvent  und  subcefuently  banluvupte.  Drake  v.  oil- 
man, Ky.  xiv.  778  ;  80  Ky.  434. 

46.  Declaration  of  Formal  TrtMte  to  Bind  Vendor.  A  trustee  Iiold- 
ing  the  legal  title  to  land  merely  for  oonvenience  of  transfer  in  case  of 
sale,  and  who  conveyed  it  to  a  vendee  by  direction  of  the  owner,  by  whom 
the  sale  was  made,  cannot  bind  the  vendor  by  declarations  respecting  the 
consideration.     Reed  v.  Beardsiey.  Neb.  v.  387  ;  6  Neb.  493. 

47.  Delegation  of  Authoritg.  The  offioe  and  duties  of  a  trtutee  can- 
not Ite  delegated,  unless  such  delegation  is  aathoriEed  by  the  instrament 
creating  the  trust.     SeeUy  v.  Hills,  Wis.  x.  288 ;  69  Wis.  473. 

48.  Ddivery  of  Deed  —  Complete  Gift  —  Record.  Where  a  father 
purchases  and  pays  for  land,  and  a  deed  is  made  by  the  vemlor  in  -fee- 
simple  to  the  child  of  the  veodee,  with  an  estate  during  the  minority  of 
the  child  to  its  father,  and  the  deed  is  delivered  to  the  father,  who  enters 
on  the  land  and  does  not  have  the  deed  recorded,  the  title  is  nevertheless 
vested  in  the  child.      Wlteeler  v.  Jiidder,  Penn.  xvii.  665. 

49.  Deposit  of  Moruy  —  Statute  of  Limitations.    Where  money  is  de- 
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posited  wfth  a  firm  *  to  keep  for  the  depositor  mitil  demanded,"  tke 
transaction  constitutes  an  express  trust,  and  the  statute  of  limitationa 
does  not  commence  to  run  until  a  demand  be  miidei  Zuck  v,  Qilp,  Cal. 
xiL774;  59  Cal.  142. 

50.  Deposit  of  Tnut  Funds.  If  monej  deposited  bekmg  to  a  tiiird 
person,  and  is  held  by  the  depositor  in  a  fiduciary  capacity,  its  cliaracter 
is  not  changed  bv  being  plHced  to  his  credit  in  bis  bank  aoeount.  £unk 
v.  Jns.  Co.  8.  C.  *U.  S.  xii.  706. 

51.  Devise  to  Society — Incorporation.  A  devise  of  real  estate  to  a 
society  incapable  of  taking  the  legal  title  because  not  incorporated  is  not 
void,  and  the  estate  devised  does  not  descend  unincumbered  to  the  heirs, 
but  a  trust  is  created  for  the  benefit  of  the  devisee,  which  the  heirs  will  be 
required  to  execute,  or  a  court  of  equity  will  appoint  a  trustee  to  execate 
the  trust  until  the  devisee  becomes  incorporated,  and  acquires  capacity  to 
take  title.     Bytrs  ▼.  Mc  Carlney,  Iowa,  xvii.  394. 

52.  Devise  to  Sell  —  Mortgage.  A  devise  to  a  trustee  with  power  to 
sell  and  dispose  of  the  property  devised  means  a  sale  or  conversion  of  the 
whole  property,  and  does  not  include  an  authority  to  pledge  by  way  erf 
mortgage.      Wilson  v.  his,  Co.  Md.  xvi.  111. 

53.  Directors  of  Finineial  Institutions  —  Personal  Liability.  Direo- 
tors  of  banks  and  financial  institutions  are  personally  liable  for  fraud,  acta 
ultra  vires,  and  gross  negligence  equivalent  to  fraud.  Bank  v.  Bosseiux, 
U.  S.  C.  C.  X.  <i22, 

54.  Discharge  of  UnvnUing  TVustee.  A  trustee  may  tipptj  to  be  re- 
leased from  the  ti-ust  on  the  sole  ground  of  unwillingness  to  act  further 
therein.     Green  v.  MitckwelL,  N.  J.  ix.  124 ;  4  Stew.  37. 

5.'y.  IbicL  —  Increased  Estate.  A  very  large  and  unexpected  addition 
to  the  estate  is  a  gond  ground  to  discharge  an  unwilling  trustee.     Jhid. 

56.  Und.  —  Powers  Given.  That  a  trustee  is  one  of  two  trustees  the 
survivor  of  whom  is  empowered  to  nominate  a  new  ta^stee  to  the  setdors 
or  their  survivor,  will  not  prevent  the  court  from  discharging  him  for  un- 
willingness to  serve ;  the  court  will  fill  the  place  of  the  released  tmstee. 
Bid. 

57.  Discretion  in  Trustees  —  Beneficiary  —  Creditors.  When  a  trust 
fund  is  to  be  applied  for  greater  certainty  as  to  its  application  under  the 
trust  in  the  discretion  of  the  trustees,  the  benefichtry  has  no  control  over 
the  sum  to  be  paid  for  his  benefit,  neither  can  his  creditor  attach  any  fa> 
tare  income  from  the  fund.  BaU  v.  WilHams,  Mass.  ii.  24;  120  Mass. 
844. 

58.  Execution  —  Balf  Interest  in  Land  to  TntOees  for  Children  — 
Half  Interest  in  Land  to  Executors  for  Children  —  Partition.  Where 
one  seised  in  fee  of  certain  lands  ccnvoys  an  undivided  half  interest 
therein  to  trustees  in  trust  for  the  benefit  of  his  children,  and  by  his  will 
devises  the  remaining  interest  to  his  executors  in  trust  for  the  benefit  of 
his  children,  the  proper  legal  course  to  pursue  is  to  make  partition  of  the 
land  between  the  trustees  and  the  executors  so  that  they  hold  in  sever- 
•Ity,  after  which  they  are  in  a  position  to  exercise  the  duty  enjoined 
upon  them  respectively.     Bill  v.  Den,  Cal.  ix.  436. 

69.  Executed  or  Etecutorji  Trust —  Gift  to  one  and  his  lisue  —  Re- 
mainder to  A.  for  Life  and  his  Issue  Male,  and  on  Failure  to  Brother  and 
Brothers  of  J.  Where  a  will  contains  a  direction  to  trustees  to  convey 
to  testator's  son  in  strict  settlement,  if  he  should  marry,  followed  by  a 
declaration  that  if  the  son  should  die  unmarried,  or  without  lawful  issue, 
the  property  should  be  limited  and  devolve  upon  A.  for  life,  remainder  to 
A.'s  eldest  son  for  life,  remainder  to  his  issue  male,  and  in  failure  of  such 
issue  to  A.'s  other  sons  in  succession,  the  eldest  son  and  his  heirs  male 
always  to  be  preferred,  the  trusts  in  favor  of  A.  and  her  sons  are  not 
executory,  and  consequently  the  testator's  son  having  died  unmarried,  and 
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A.  having  died  snbaeqnentlj,  the  eldest  son  of  A.  U  entitled  in  tul  male. 
In  re  NeUey'»  Trusts,  Ct.  of  Appeal,  v.  158. 

60.  Expense*  of  Administrotum,  It  is  a  general  principle  that  a  trast 
estate  must  bear  the  necessary  expenses  of  its  administration.  Trustet$ 
of  the  hUemal  Intprovement  Fund  t.  Greenaugh,  S.  C.  U.  S.  zir.  33 ; 
105  U.  S.  627. 

61.  Ibid,  — Creditor —  WaUe.  Where  %  large  number  of  bonds  issued 
Igr  a  corporation  are  secured  by  a  trust  fund  which  is  being  wasted  and 
misapplied  by  the  trustees,  or  which  they  refuse  or  neglect  to  apply  to 
the  payment  of  the  bonds,  a  hohler  of  a  portion  of  such  bonds,  who,  in 
good  faith,  files  a  bill  to  secure  the  due  application  of  the  fund,  and  suc- 
ceeds in  bringing  it  under  the  control  of  the  court  for  the  common  ben- 
efit of  the  bondholders,  is  entitled  to  have  his  costs,  counsel  fees,  and 
necessary  expenses  of  the  litigation,  that  is  to  say,  his  costs  as  between 
solicitor  and  client,  paid  out  of  the  fund  before  its  distribution.     Und. 

62.  Bnd.  —  Ifderuted  Party.  One  jointly  interested  with  others  in  a 
common  fund,  and  wiio,  in  good  faith,  maintains  the  necessary  litigation 
to  save  it  from  waste  and  destruction  and  secure  its  proper  application, 
is  entitled  in  equity  to  reimbursement  of  his  costs  as  between  solicitor 
and  client,  either  out  of  the  fund  itself,  or  by  proportional  contribadon 
from  those  who  receive  the  benefit  of  the  litigation.     Ibid. 

63.  Ibid.  —  Large  Counsel  Fees  and  Commissions.  The  practice  of 
allowing  large  and  extravagant  counsel  fees  and  commissions  to  trustees, 
complainants  and  receivers  and  their  counsel,  to  be  paid  out  of  trust 
funds  under  the  control  of  the  court,  commented  on  and  disapproved. 
Ibid. 

64.  Ibid.  —  Private  Expenses.  Such  a  complainant,  however,  is  not 
entitled  to  an  allowance  for  his  private  expenses,  such  as  travelling  fares 
and  hotel  bills ;  nor  for  his  own  time  or  personal  services.     Ibid. 

65.  Express  7'rutt.  The  question  whether  an  express  trust  can  be  es- 
tablished and  enforced  is  one  of  statute  law.  McClellan  t.  Mc  ClelloH, 
Maine,  i.  365  ;  65  Maine,  50<>. 

66.  Ibid.  —  Writing.  Under  the  statute  an  express  trust  need  not  be 
created  by  writing.  It  is  sufficient  that  it  be  subsequently  put  in  writing. 
Mnd. 

67.  Ibid.  —  Slah  Claim  —  Laches.  Where  an  express  trust  is  recog- 
nized or  treated  by  both  parties  to  it  as  subsisting,  mere  delay  on  tlie 
part  of  the  cestui  que  trust  will  not  defeat  his  right  to  enforce  it ;  bat 
when  the  trustee  denies  the  right  of  the  cestui  que  trust  and  his  relation 
to  the  latter  in  respect  to  the  trust  property,  the  position  of  the  two  be- 
comes adverse  from  that  time,  and  the  rule  of  laches  will  apply.  Speidd 
V.  Trustees,  U.  S.  C.  C.  xv.  425. 

68.  Ibid.  — Rescission.  Where  a  trust  was  created  for  the  benefit  of 
members  of  a  religious  community,  one  of  whom  for  a  proposed  violation 
of  its  rules  was  compelled  to  leave;  and  fifty  years  after,  and  after  the 
death  of  the  original  trustee,  he  filed  a  bill  asking  for  a  rescission  of  the 
trust  as  having  originated  in  fraud  and  as  being  founded  on  principles  in 
contravention  of  public  policy,  he  was  held  estopped  by  bis  laches.    Ibid. 

69.  Written  Evidence  Destroyed  by  Trustee  —  Presumption.  A  trustee 
who,  intentionally,  without  mistake  or  accident,  destroys  the  written  evi- 
dence of  his  trust,  places  himself  in  a  position  where  the  court  is  bound 
to  make  all  reasonable  presumptions  against  him.  Jones  v.  Knauss,  N.  J. 
ix.  617  :  4  Stew.  609. 

70.  Refused  of  Factor  to  Account,  The  bailment  of  property  to  a  &o- 
tor  to  sell,  and  his  refusal  to  pay  over  the  proceeds  of  the  sale  to  the 
owner  of  the  property,  does  not  create  a  trust  so  as  to  give  jurisdiction 
to  a  court  of  chancery.     Taylor  v.  Turner,  111.  vi.  198. 

71.  Fraudulent  Grantee  —  Money  of  Bunk  uud  by  Officer.     Where 
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the  managing  officer  of  a  bank  became  indebted  to  the  bank  in  a  sum  of 
money  which  he  used  for  the  pnrchase  of  land,  and  died  leaving  a  will 
devising  it  to  his  wife,  the  fund  bo  used  is  the  property  of  the  bank,  and 
the  land  charged  with  its  payment  Bank  v.  Simonlori,  N.  C.  xiv.  315; 
86  N.  C.  187. 

72.  Ibid.  —  Property  Sold  by  Wife  —  Proceeds.  If  property  purchased 
by  an  insolvent  debtor  and  placed  in  the  hands  of  the  wife  is  sold  by  her, 
equity  will  lay  hold  of  the  proceeds  of  said  sale  for  the  benefit  of  the 
creditors.     Bernheim  v.  Beer,  Miss.  vi.  118. 

78.  Ibid.  —  Insurance  by  Wife  —  Creditors  —  THtle  to  Insurance 
Money.  Insurance  is  not  an  incident  to  the  property,  and  where  the 
wife  insures  the  property  and  it  is  destroyed  by  fire,  the  insurance  money 
belongs  to  her,  and  is  not  liable  to  the  creditors  of  her  husband.     Ibid. 

74.  Gift  for  Life  and  Necessary  Support.  A  gift  of  an  estate  for  life, 
and  so  much  thereof  as  should  be  necessary  to  support  the  beneficiaries 
whilst  they  should  live,  creates  no  trust  in  them  or  in  the  executor. 
Bamforth  v.  Bamforlh,  Mass.  v.  70 ;  128  Mass.  280. 

75.  Heir  of  Trustee  ExectOing  Power  of  Sale  —  Appointment  of  New 
Trustees.  See  He  Morton  and  haUett,  Ct.  of  A|>peal,  z.  414;  42  L.  T. 
B.  N.  S.  602. 

76.  Husband  and  Wife —  Gift  to  Wife.  Where  a  wife,  without  sepa- 
rate property,  has  purchased  her  husband's  property  at  sheriff's  sale,  and 
taken  title  in  her  own  name,  in  the  absence  of  claims  by  creditors,  the 
presumption  is  that  the  husbaud  intended  the  property  as  a  gift  to  his 
wife.  Bowser  v.  Bowser,  Penn.  ii.  882 ;  72  Peun.  St.  57.  rhomas  v. 
Barhuss,  Ky.  iii.  889 ;  18  Hush,  28. 

77.  Identifying  Trust  Property  —  Confusion  of  Moneys.  So  long  as 
trust  property  can  be  traced  and  followed  into  other  property  into  which 
it  has  been  converted,  the  latter  remains  subject  to  the  trust,  and  if  a  roan 
mixes  trust  funds  wltli  his  own,  the  whole  will  be  treated  as  the  trust 
property,  except  so  far  as  he  may  be  able  to  distinguish  what  is  his  own. 
Bank  V.  Ins.  Co.  S.  C.  U.  S,  xii.  705. 

78.  Jmprot'iny  Heal  Estate.  A  trustee,  having  the  right  to  manage 
real  estate  may  make  necessary  repairs,  but  in  the  absence  of  general  or 
special  powers  cannot  make  substantial  or  ornamental  improvements. 
JXck-inton  v.  Cotmiff,  Ala.  xii.  716;  65  Ala.  58. 

79.  Ibid.  —  Life  Interest  Reserved — Revocation.  The  fact  that  the 
grantor  in  a  deed  of  trust  reserves  by  the  instrument  a  life  interest  in  the 
proceeds  of  the  property  conveyed,  and  gives  a  future  benefit  to  persons 
named,  does  not  render  the  deed  a  purely  testamentary  paper  and  give 
to  the  grantor  an  implied  power  of  revocation.  Fellows's  Appeal,  Penn. 
ix.124;  93  Penn.  St.  470. 

80.  Jurisdiction.  Matters  of  trust  are  of  original  and  special  equity 
jurisdiction.     Congdon  v.  Oahoon,  Vt.  ii.  541 ;  48  Vt.  49. 

81.  &id.  —  Slate.  The  trust  on  which  the  property  sought  to  be 
reached  by  this  bill  is  held,  having  been  a  trust  created  by  the  will  of  a 
dtizen  of  Connecticut,  it  not  appearing  that  there  has  been  any  probate 
or  record  of  the  will,  or  appointment  of  the  trustee,  in  this  common- 
wealth, the  trust  can  be  enforced  by  the  beneficiary,  or  availed  of  by  his 
creditors,  in  the  courts  of  Connecticut  only.  Leland  v.  Smith,  Mass.  xiii. 
868 :  131  Mass.  858.  See  Jenkins  v.  Lester,  Mass.  xiii.  187  ;  131  Mass. 
858. 

82.  Ibid.  —  Federal  Courts  —  Judgments  in  Slate  Courts — Rev.  Slat. 
f  720.  When  the  will  of  a  decedent  has  established  a  trust,  and  part  of 
the  trust  consists  of  judgments  in  a  state  court,  the  federal  court  having 
obtained  jurisdiction  of  the  trust  estate  may,  at  the  suit  of  the  cestui  que 
trust,  issue  an  injunction  forbidding  the  personal  representatives  of  the 
decedent  from  intermeddling  with  the  judgments,  without  violating  the 
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provMions  of  $  720  of  the  Revised  Statates,  which  forbids  the  fedeni 
courts  to  issne  injuuctions  stayiug  procecdiugs  iu  the  state  courts,  Lintrnt 
V.  Motgrove,  U.  S.  C.  C.  zv.  139. 

83.  Lands  Granted — DiuoUoion  of  CorportUi(m  —  Revenion.  Land, 
devised  in  trust  to  a  corporation  for  charitable  uses,  upon  ite  diaeolutiao 
reverts.     Acklin  v.  Paschal,  Tex.  v.  249  ;  48  Tex.  147. 

84.  Declaration  of  Legatee.  A  mere  declaration  made  by  one  of  the 
legatees  in  a  will,  that  the  legacy  was  a  trust,  will  not  raise  a  presump- 
tion to  that  effect,  as  against  another  I^g^tee,  his  surviving  joint  tenant. 
Turner  v.  The  Attorney  General,  Bolls,  iii.  63;  Ir.  R.  10  £q.  Ser.  386. 

85.  Legislative  Change  of  Investments.  A  legislature  caa  authorize  a 
change  in  the  investments  of  a  trust  estate,  and  the  propriety  of  its  action 
in  a  particular  case  is  not  a  question  for  the  courts.  Jfoj/t  v.  Sprague, 
U.  S.  C.  C.  viii.  616. 

86.  Limitations,  SlfUtUa  cf —  Sicde  Claim.  A  trustee  (in  this  case  an 
executor)  may  uvail  himself  of  the  rule  respecting  stale  claims  as  a  de- 
fence, althougli  debarred  from  pleading  the  statute  of  limitation*,  Ant- 
ley's  Ex'rs  Appeal,  Penu.  xiiL  411. 

87.  Lunacy  —  Vesting  Order.  Where  the  aarviving  trustee  of  a  settle- 
ment has  become  of  unsound  mind,  and  the  persons  beneficiuliy  eiiiitled 
to  a  sum  of  consols  comprised  in  the  settlement  present  a  petition  in 
lunacy  for  an  order  vesting  in  them  the  right  to  transfer  the  stock  and 
receive  the  dividends,  the  order  cannot  be  made,  as  it  is  the  settled  role 
not  to  administer  trusts  in  laua<^.  Be  Ctirrie,  Cu  of  Appeal,  vii.  543; 
40L.  T.  R.N.  S.  110. 

88.  Jtala  Fides  —  Proof.  Where  it  is  sought  to  ertablish  a  trust  en 
the  ground  of  mala  fides,  the  fraud  must  be  proved.  Cort  v.  Sttllan,  N. 
J.  vi.  532  ;  2  Stew.  70. 

89.  Marriage  —  By  Feme  Sole.  A  trust  declared  by  a^feme  sole,  the 
income  from  whiuh  is  to  be  paid  to  her,  covert  or  sole,  during  her  life, 
and  which  is  not  to  fall  at  the  death  of  any  future  husband,  with  the  re> 
mainder  to  her  living  children,  as  tenants  in  common,  is  an  active  trust 
to  secure  her  property  against  loss  or  improvidence.  The  life  estate  and 
the  remainder  do  not  coalesce,  and  on  a  marriage  the  trust  cannot  be  de- 
clared to  have  failed.  The  cliildreu  take  as  purchaseis.  As/is  Appeal, 
Penn.  i.  367 ;  80  Penn.  Su  497. 

90.  Jliid.  —  Trust  for  Women  not  in  Contemplation  of  Marriage.  The 
fact  that  the  first  taker  was  at  the  time  of  the  creation  of  the  trust  an 
unmarried  woman  not  contemplating  marriage,  and  has  since  married, 
and  hence  that  ihe  incidental  effect  is  to  create  a  sole  and  separate  estate 
for  her,  will  not  invalidate  the  trust  if  for  other  purposes  it  is  to  be  sai- 
tained.  Appeal  of  IngersoU  and  JTtomas,  Trustees,  Penn.  vi.  250 ;  86 
Penn.  St  240.     See  Trust  Co.'s  Appeal,  x.  124 ;  93  Penn.  St.  209. 

9 1 .  Jbid.  —  Trust  for  Persons  Entitled  if  Married  Woman  Die*  itithmst 
having  Married.  Where  the  ultimate  trust  of  funds  comprised  in  a  mai^ 
riage  settlement  was  for  such  person  as  under  the  statutes  of  distribu- 
tions would  have  been  entitled  thereto  at  the  decease  of  the  wife  if  she 
had  died  possessed  thereof,  intestate,  and  withont  having  been  married, 
and  the  wife  died  intestate,  leaving  her  husband  and  one  child  surviving, 
the  child  was  entitled  to  the  funds.  £e  Baits  Trust,  Chan.  Div.  viii. 
448  ;  40  L.  T.  R.  N.  S.  880. 

92.  Jbid.  —  Sole  and  Separate  Use  —  Invalid  Trust  not  Validated  %r 
Occurrences  after  its  Attempted  Creation.  A  sole  and  separate  use  for  a 
married  woman  cannot  be  created  unless  the  woman  is  married  or  m 
immediate  contemplation  of  marriage  at  the  time  the  instrument  which 
attempts  to  create  the  trust  is  executed,  and  a  trust  invalid  at  that  time 
cannot  be  rendered  valid  by  subsequent  occurrences ;  hence,  where  a  sep- 
arate use  is  so  contained  in  a  will  made  at  the  time  the  cestui  que  trust 
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is  neither  married  nor  in  immediate  contemplation  of  marriage,  and  be- 
fore the  death  of  the  testator  the  woman  marries,  the  trust  is  not  thereby 
validated.     Neale'g  Appeal,  Penn.  xvii.  444. 

93.  Mit/eeuance  of  One  Trustee  —  Duty  of  Others.  It  is  the  duty  of 
one  trustee  to  protect  the  trust  estate  from  any  misfeasance  by  his  co- 
trustee, upon  being  made  aware  of  the  intended  act,  by  obtaining  an  in- 
junction against  him,  and  if  the  wrongful  act  has  been  already  com- 
mitted, to  take  measures,  by  suit  or  otherwise,  to  compel  the  restitution 
of  the  property  and  its  application  in  the  manner  required  by  the  trust. 
Smith  V.  Peltigrew,  N.  J.  xii.  662 ;  7  Stew.  216. 

94  Money  Lent  at  Interest.  A  trust  cannot  be  imposed  upon  money 
put  into  the  hands  of  a  banker  who  has  agreed  to  pay  interest  thereon. 
JBatik  T.  Me  Murray,  Penn.  xiL  796. 

95.  Necessary  Support  of  Son  —  Title.  Where  a  testator  devises  all 
his  real  property  in  tmst  for  the  necessary  support  and  maintenance  of 
his  son  during  Us  life,  a  valid  trust  b  created,  and  the  legal  title  passes 
to  the  trustee.     Donovan  v.  Vandemark,  N.  Y.  ix.  90. 

96.  Negligence — Damages.  Trustees  who  are  to  certify  bonds  as  be- 
iug  justly  due  and  issued  under  a  contract  to  build  a  rulroad  and  re- 
ceive the  bonds  in  payment,  are  liable  to  the  bondholders  for  loss  from 
an  issue  of  bonds  beyond  those  earned.  Sidxbach  v.  TTiomson's  Adnirs, 
U.  S.  C.  C.  xvii.  777. 

97.  Ihid.  —  Tort  —  Advice  of  Counsel.  Advice  of  counsel  will  not 
protect  a  tmstee  in  the  doing  or  omission  of  acts  not  warranted  by,  or  in 
violation  of,  his  trust.     Cogiill  v.  Boyd,  Va.  xvi.  221. 

98.  New  Trustee — Decree —' Income  —  Husband  and  Wife.  Where 
a  father  makes  a  deposit  in  his  own  name  as  trustee  for  hb  daughter, 
and  dies,  and  the  daughter,  while  a  minor,  marries,  and  husband  and 
minor  wife  prefer  a  petition  for  the  appointment  of  a  new  trustee,  the 
decree  appointing  a  new  trustee  should  direct  him  to  pay  the  interest  of 
the  deposit  to  the  wife,  but  not  to  pay  over  any  part  of  the  principal 
without  an  order  of  the  court.  Petition  of  O'Brien,  B.  I.  iv.  24;  11  B. 
I.  419. 

99.  Notice  —  Mortgage  —  Assignee  —  Note.  Where  any  words  in  a 
mortgage  give  notice  of  a  trust,  though  the  note  secured  by  it  b  made 
to  the  trustee  personally,  an  assiguee  of  the  trustee  will  be  bound  by  the 
trust.  Smith  v.  Burgess,  Mass.  xv.  50.  See  Williams  v.  Jackson,  Jack- 
mm  V.  Stiekney,  S.  C.  U.  S.  xv.  705 ;  107  U.  S.  478. 

1 00.  Ibid.  —  Notice  to  Trustee — Notice  to  Cestui  que  Trust.  Notice  to 
a  tmstee  b  not  notice  to  cestui  que  trust,  when  the  trustee  has  no  oSicial 
relation  to  the  transaction  in  question.  Chew  v.  Mining  and  Smelting 
Co.  U.  8.  C.  C.  ix.  704. 

101.  By  Petrol — Deed.  Parol  evidence  to  establish  a  trust  and  defeat 
a  deed  must  be  clear,  positive,  and  certain.  Falsken  v.  Harkendorf,  Neb. 
xL  342;  11  Neb.  82.  Dcdtan  v.  i>a&on.  Nev.  ix.  819.  Whitmore  v. 
Learned,  Maine,  z.  631 ;  70  Maine,  276. 

102.  Ibid.  —  Part  Performanre.  A  verbal  trust  will  be  enforced  when 
it  has  been  partially  performed.     Bobbins  v.  Bobbins,  N.  Y.  xiv.  55. 

103.  Ibid.  —  In  Lands.  An  agreement  tending  to  create  a  trust  in 
lands  cannot  be  proved  by  parol.  Keller  v.  Kunkle,  Md.  vi.  302.  Camp- 
hell  V.  Brovm,  Mass.  x.  270. 

104.  Partnership.  A  grant  to  A.  in  trust  for  a  partnership  of  which 
he  b  a  member,  the  habendum  limiting  the  estate  to  A., "  trustee  as  afore- 
said," vests  the  legal  title  in  A.  alone,  and  creates  a  trust  in  favor  of  the 
firm.    Mowry  v.  Bradley,  R.  I.  il.  444 ;  1 1  B.  I.  370. 

105.  Ibid.  —  Next  of  Kin  —  Settlement  of  Accounts.  An  administra- 
tor b  the  personal  representative  of  a  deceased  partner,  and  has  power 
to  settle  with  the  surviving  partners  on  such  terms  as,  in  the  exercise  of 
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good  faith  and  reasonable  diligence,  he  may  choose  to  accept ;  bat  as 
trostee  for  the  next  of  kin,  he  cannot  give  awa;  anything.  Soyt  y. 
Sprague,  U.  S.  C.  C.  viii.  616. 

106.  Paying  Personal  Debt  with  Trust  Assets.  A  promise  by  a  tms- 
tee  to  allow  his  personal  debt  as  a  credit  npon  a  note  held  by  him  as 
trustee  is  not  binding  on  the  trust.  Nason  v.  BeaU,  Ga.  iv.  682 ;  58  Ga. 
500. 

107.  Passive  IVust  —  Estate  of  Cestui  que  Trust.  Where  lands  were 
devised  in  trust  for  A.,  the  trustees  to  permit  and  suffer  A.  to  receive 
the  rents,  issues,  and  profits  during  his  life,  with  remainder  over  to  his 
heirs  at  law,  the  trust  was  a  passive  one  and  void,  and  A.  took  a  life  es- 
tate in  the  lands.      Verdin  v.  Slocum,  N.  T.  v.  182. 

108.  Personal  Property —  Gift.  One  may  make  a  gift  of  personal 
property  to  another  and  constitute  himself  the  trustee  thereof  by  parol, 
by  declaring  that  he  holds  such  property  inprasenti  for  the  donee.  Gads- 
den v.  WhcUey,  8.  C.  xi.  651 ;  14  S.  C.  210.  May  v.  Sintmons.  R  L  i. 
66. 

109.  Perversion  —  Remedy.  The  hiterposition  of  equity  is  not  neces- 
sary where  a  trust  fund  is  perverted.  U.  S.  v.  BarUc,  Bank  v.  U.  S.,%. 
C.  U.  S.  V.  198;   96  U.  S.  80. 

110.  Power  of  Sale  —  Application  of  Proceeds.  A  {lurchaser  from  a 
wife  to  whom  real  estate  was  conveyed  as  a  home  for  the  family,  with 
power  to  sell,  the  proceeds  to  be  invested  for  a  like  purpose,  will  take 
title  from  the  wife,  and  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money.     GuiU  v.  Northern,  Ga.  xiii.  804. 

111.  Power  to  Will.  The  character  of  the  trust  is  not  changed  by  an 
additional  direction,  that,  in  case  of  the  death  of  the  woman  cestui  que 
trust  without  issue,  the  trustee  should  convey  the  property  according  to 
her  will.     Trust  Company's  Appeal,  Penn.  x.  124;  98  Penn.  St  209. 

112.  Promissory  Note —  Undisclosed  Principal —  Trustee  and  Cestui 
que  IVust.  The  rule,  that  an  undisclosed  principal  may  be  liable  on  an 
unnegotiable  note  given  by  his  agent  in  his  own  name,  does  not  apply  to 
a  note  given  by  a  trustee  in  his  own  name  for  the  benefit  of  his  eestm 
que  trust.     EverHt  v.  Drew,  Ma^s.  x.  406. 

113.  As  Purchasers  of  Trust  Property.  Trustees  are  never  permitted, 
without  the  aid  of  the  court,  to  buy  the  trust  property.  Carson  v.  Mar- 
shall, N.  J.  xvii.  478.  Bradley  v.  7yson,  Mich.  i.  894  ;  88  Mich.  887. 
Smith  V.  i^wncw,  Penn.  i  692.  Ftdton  v.  Whitney,  N.  Y.  il.  718.  Rob- 
erts y.  Moseley,  Mo.  iv.  708.  Welsh  v.  McGrath,  Iowa,  xiv.  776;  59 
Iowa,  519.  ffetnnum's  Appeal,  Penn.  xiii.  409.  Lathrop  v.  PoOard, 
Colo.  xvi.  650. 

114.  Ibid. —  Ordinary  Decree.  The  ordinary  provision  in  a  decree  of 
foreclosure  and  sale,  that  any  party  to  the  action  may  become  a  pur- 
chaser, is  not  intended  to  nor  does  it  affect  the  relation  between  a  trustee 
and  his  cestui  que  trust,  nor  does  an  order  confirming  a  sale  made  affect 
such  relations.     Fulton  v.  Whitney,  N.  Y.  ii.  713 ;  66  N.  Y.  648. 

115.  Bnd. — Administrator  —  Lien  Creditor — Setting  aside  Sale. 
Where  an  administrator  sells  to  himself  realty  of  the  decedent  at  a  nom- 
inal price,  which  is  sufficient  to  discharge  a  lien  thereupon,  but  the  money 
is  not  paid  to  the  lien  creditor,  and  the  latter  applies  to  have  the  sale  set 
aside,  a  lien  creditor  of  the  administrator  as  an  individual  has  no  equity 
which  will  induce  the  court  to  refuse  the  application,  ffannum's  Appeal, 
Penn.  xiii.  409. 

116.  Jbid.  —  Surely  —  Bond  to  Apply  Proceeds.  When  an  adminis- 
trator, having  given  bond  for  the  application  of  the  proceeds  of  a  sale  of 
the  decedent's  realty,  conveys  the  realty  to  himself,  the  court  will  set 
aside  the  sale  on  the  application  of  the  sureties.     Hid. 

11~.  Ibid.  —  Agent  seeking  to  Act  also  €u  Purchaser.    An  agent  comes  . 
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within  the  nde  applicable  to  tnutees  in  dealing  with  trust  property, 

when  liis  agency  is  so  connected  with  the  sale  as  to  make  it  his  duty  to 
obtain  the  l>est  terms  for  his  priocipal,  so  that  he  cannot  be  agent  to  sell 
and  principal  to  bay.  OcxJk  t.  Berlin  MiU  Oo.  Wis.  vi.  188 ;  48  Wis. 
433. 

118.  Rid. — (kttui  que  Trtut — Sui  Juris.  While  it  is  the  general 
rale  that  a  trnstee  cannot  bay  the  trnst  estate  for  himself,  yet  he  may,  if 
the  transaction  be  fair  and  proper,  boy  it  from  the  ewtai'  qtte  tnut  wbo  is 
lui  juris.     Graves  v.  Stewart,  N.  Y.  i.  168. 

119.  Rid.  —  Partners  Buying.  A  partner  of  trustees,  who  parcbasee 
with  tbem  property  in  which  their  trust  estate  is  interested,  is  sabjeet  to 
the  same  liabilities  as  the  trustees  themselves.  FuUtrn  v.  Whitney,  N.  Y. 
ii.  713. 

120.  Ibid.  —  Sale  to  Stranger —  Validity.  Where  the  title  of  the  trnst 
estate  has  passed  by  valid  sale,  in  which  the  trustee  has  no  interest,  and 
all  interest  of  the  cestui  que  trust  has  ceased,  a  trustee  becomes  a  stran- 
ger to  the  property  and  may  purchase  it  like  any  other  stranger.  (k>ok 
T.  Berlin  Mill  Co.  Wis.  vi.  188. 

121.  Purchasers — Notice.  Purchasers  from  a  trustee  with  no!ice  of 
the  trusts  will  be  treated  as  trustees  for  the  cestui  gue  trust  or  for  bis 
heirs.  Justis  v.  English,  Va.  vii.  251 ;  80  GratU  565.  Roberts  v.  Moso- 
by,  Mo.iv.  703;  64  Mo.  511. 

122.  Ibid,  —  Land  Bought.  When  money  is  left  to  wife  lot  life,  and 
then  to  her  children,  and  she  buys  real  estate  with  it,  the  children  have 
no  claim  upon  the  laud  in  the  hands  of  a  bond  fids  purchaser ;  their  didm 
is  for  the  money  as  a  loan.     Gounm  v.  BiUheimer,  Penn.  i.  18. 

1 23.  Release  by  Trustee . —  Law  and  Equity.  A  release  by  the  trustee 
under  a  deed  of  trust  will  pass  the  legal  title  to  the  grantor,  at  law,  but 
not  in  equity.    Jaekson  y.  Blackwood,  Dist.  of  Col.  ix.  48. 

\2^.  Removal — Mutual  111- Will  —  hUereowrw.  Whilo  in  a  case 
where  the  trustee  has  a  discretionary  power  over  the  rights  of  the  cetttti 
que  trust,  and  has  duties  to  discharge  which  necessarily  bring  him  into 
personal  intercourse  with  the  latter,  a  state  of  mutual  ill.will  or  hostile 
feeling  may  justify  a  court  in  removing  the  trustee ;  it  is  not  suflSoient 
cause  where  no  such  intercourse  is  required  and  the  duties  are  merely 
fornaal  and  ministerial,  and  no  neglect  of  duty  or  misconduct  is  eetablished 
against  the  trustee.  McPherson  v.  Cox,  S.  C.  U.  S.  vi.  129;  96  U.  S. 
404. 

1 23.  Stid.  —  Injunction  and  Receiver  —  Fraud  —  Proof.  In  a  suit 
for  tho  removal  of  a  trustee,  equity  Will  not  interfere  summarily,  before 
answer  filed,  by  granting  a  preliminary  injunction  and  the  appointment 
of  a  receiver,  upon  charges  of  fraud  and  bad  business  management,  unless 
the  charges  are  clearly  established  and  the  complainant  would  suffer  ir- 
reparable loss  by  any  delay.     Latham  v.  Chaffee,  U.  S.  C.  C.  xii.  187. 

126.  Resulting  Trust  —  Bow  it  Arises.  A  resulting  trust  can  arise 
only  at  the  inception  of  title,  and  in  two  ways,  to  wit :  through  fraud  in 
the  acquisition  of  that  title,  or  through  payment  of  the  purchase-money. 
OroMs's  Appeal,  Penn.  xii.  251. 

127.  Ibid. —  Proof.  The  proof  necessary  to  estaUish  a  resulting  trust 
in  real  estate  must  be  clear  and  satisfactory.  Bum  v.  Byrne,  Iowa,  iiL 
750 ;  45  Iowa,  285. 

128.  Ibid.  —  Deed — Advancement.  Where  one  purchases  laud,  taking 
title  in  the  name  of  another,  by  a  deed  containing  an  express  trnst  for 
the  purchaser  for  life,  with  remainder  to  his  children,  the  existence  of 
Huch  trust  conclusively  negatives  any  claim  of  a  resulting  trust  in  favor 
of  the  purchaser.  In  such  case  the  trust  will  be  held  to  oonstitnte,  en'm^ 
facie,  an  advancement  by  the  purchaser  to  his  children,  and  in  tho 
aboence  of  evideoee  to  the  contrary,  no  beneficial  interest  other  than  the 
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life  estate  will  be  held  vested  in  the  purchuer.     Long  ▼.  Zon^,  Poni. 
xiT.  668;  12  W.  N.  C.  No.  7. 

120.  JbicL  —  Executory  Ccmtraet.  A  reenldng  trust  arises  onlj  upon 
an  actual  conveyance  and  not  upon  an  oxeoutorj  contract  for  such  con- 
veyance.   Joknton  V.  Krauin,  Minn.  vi.  175 ;  25  Minn.  117. 

130.  Ibid.  —  Furnishing  Good»  and  Labor  to  One  in  »hote  Name 
Land  is  Taken,  to  hdj)  Pay  for  Same  —  Purehate-Money.  Where  a  son, 
over  twenty-one  years  of  age,  famishes  some  wheat  to  his  father  to  help 
pay  for  land,  and  works  for  hia  father  for  the  same  parpoee,  and  the  land 
is  taken  in  his  father's  name,  be  cannot  be  considered  as  having  furnished 
a  part  of  the  purchase>money  for  the  laud,  so  as  to  raise  a  resulting  trust 
in  his  favor.     Neal  v.  Neal,  Ind.  z.  166:  70  Ind.  419. 

131.  Ibid.  —  Deed  to  Pay  Debts —  Residue.  A  valid  resulting  trust 
will  arise  on  a  grant  of  land  to  be  sold  to  pay  the  grantor's  debts,  as  to 
the  residue,  though  not  in  writing.  McCottitter  v.  Willey,  Ind.  ii.  542; 
52  Ind.  882. 

132.  Ibid.  —  Guardian  Using  WartTs  Money  for  Improvement  of  kit 
Oum  Land.  Where  a  guardian  receives  money  belonging  to  his  wards 
and  uses  it  in  the  improvement  of  his  land,  there  was  no  trust  impressed 
upon  the  land  to  cut  out  judgment  creditors  under  a  general  assignment, 
and  the  latter  will  take  the  land  in  preference  to  the  wards.  Oroes's 
Appeal,  Penn.  xii.  257. 

133.  Ibid.  —  Husband  Depositing  in  Wife's  Name.  No  resolting  trust 
will  arise  from  the  husband  making  a  bank  account  in  the  joint  names  of 
himself  and  wife,  if  the  sorroonding  circumstances  indicate  that  it  wss 
matter  of  personal  convenience  to  the  husband.  Mtrshall  ▼.  Canttstil, 
£q.  Cas.  i.  110 ;  L.  R.  2  Eq.  Cas.  828. 

134  Ibid.  —  Laches  —  Proof.  A  resulting  trust  in  lands  &om  pay- 
ment of  purchase-money  will  not  be  raised  against  the  consideration  daose 
of  the  deed,  and  after  great  delay  on  complainant's  part,  except  by  clear 
proof.     McKeown  v.  McKeown,  N.  J.  xii.  52  ;  6  Stew.  880. 

185.  Ibid.  —  Payment  —  TitU  —  Deed  to  Third  Person.  A  resulting 
trust  arises,  by  construction,  where  one  person  buys  real  property  and 
pays  the  purchase-money,  but  takes  the  deed  in  the  name  of  another  per- 
son. KeUer  v.  Kunlde,  Md.  iii.  286 ;  45  Md.  269  ;  S.  C.y\.  802.  See 
Lipscomb  v.  Nichols,  Colo.  xv.  265. 

1 36.  Ibid.  —  Loan  of  Purchase-Money.  If  one  advance  to  the  vendee, 
by  way  of  loan,  the  purchase-price  of  property,  no  trust  in  the  land  re- 
sults to  the  lender.  Whaiey  v.  Whaky,  Ala.  xiv.  48.  See  BaO  v.  Oong- 
don,  N.  H.  L  695 ;  26  N.  H.  279. 

187.  Ibid  —  Parent  and  Child.  Where  a  father  purchases  land  and 
has  title  made  to  his  minor  child,  no  presumption  of  a  resalting  trust 
arises.     Wheeler  v.  Kidder,  Penn.  xvii.  665. 

188.  Ibid.  —  Notice  —  Record.  Record  in  snch  case  is  not  necessary 
to  vest  the  title  in  the  child,  for  the  father's  possession  leads  to  inquiiy, 
which  would  reveal  the  true  state  of  the  ownership  under  the  deed. 
Ibid. 

139.  Ibid.  —  Purchase  of  Land  and  Agreement  to  SeU.  Where  A 
bought  land  and  took  a  deed  in  bis  own  name,  and  before  the  purchase 
he  had  agreed  to  sell  it  to  B.  upon  certain  conditions,  with  which  B.  did 
not  comply,  there  was  no  resulting  trust.  Mathews  v.  Porter,  Fla.  vi. 
195;  16  Fla.  466. 

140.  Ibid.  —  Purchaser  for  Value  —  Lien  Creditor.  A  lien  creditor 
redeeming  from  a  mortgage  sale  is  a  purchaser  for  a  valuable  considera- 
tion, so  as  to  be  protected  from  a  resulting  trust  of  which  be  had  no 
notice.     Martin  v.  Bovey,  Minn.  xvii.  14. 

141.  Ibid. — Trustee  Using  Trust  Funds.  The  application  of  trust  funds 
by  the  trustee  to  the  payment  of  purchase«ioney  due  on  land  previooslr 
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sold  to  him  upon  his  own  credit,  creates  no  trast  in  the  land  in  favor  of 
the  cestui  que  tnul.     French  t.  Sheplar.  lud.  xh.  686. 

142.  IbitL —  Conveyance  to  Wife  of  Land  Purchated  by  Husband.  It 
is  undoubtedly  a  well  eslablished  principle  iu  equity  that  in  ordinary 
cases  where  land  is  conveyed  to  one  person  on  the  payment  of  the  con- 
sideration by  another,  a  resulting  trust  will  be  presumed  in  favor  of  him 
who  pays  the  consideration.  When  the  purchase  is  made  by  the  husband 
and  the  conveyance  is  to  the  wife,  this  principle'does  not  apply,  but  the 
presamption  is  that  it  was  intended  for  the  beuetit  of  the  wife.  Stevens 
V.  Steven*,  Maine,  x.  385.     Bennet  v.  Camp,  Vt.  xiv.  253. 

143.  Retention  of  Deed  —  Declarations.  The  retention  of  the  instru- 
ment of  trust  does  not  afPect  the  tmst,  neither  do  the  declarations  of  the 
parties  who  created  it.     Jiatf  v.  Simmons,  R.  I.  i.  66 ;  11  R.  I.  266. 

144.  Sales  by  Trustee  of  Supplies  to  Cestui  que  Trust.  Where  trustee 
famishes  goods  from  his  own  store  to  a  married  cestui  que  trust  for  the 
support  of  herself  and  family,  at  less  than  current  prices  in  the  neighbor' 
hood,  the  amount  of  such  sales  is  a  lawful  charge  in  his  favor,  eepecially 
where  the  instrument  creating  the  trust  provides  for  the  application  of 
the  principal  to  the  support  of  cestui  que  trust  and  her  family,  upon  the 
order  of  the  court     CogbiU  v.  Boyd,  Va.  xvi.  221. 

145.  Deposit  in  Savings  Bank  by  A.  B.  in  Trust  for  O.  D.  The  mere 
entry  in  the  pass-book  of  a  savings  bank  that  the  deposit  was  made  by  A. 
It.  in  trust  for  C.  D.  is  not  sufficient  of  itself  to  show  that  the  deposit 
passed  to  C.  D.  Stone  v.  Bishop,  Adm'r,  U.  S.  C.  C.  vi.  706.  Weber  v. 
Weber,  N.  Y.  ix.  632 ;  58  How.  Pr,  255.  Robinson  v.  Ring,  Maine,  xii. 
621  ;  72  Maine,  14(>.  Northrop  v.  Hale,  Maine,  xii.  692;  72  Maine, 
275.     See  Boone  v.  Bank,  N.  Y.  xii.  488  ;  84  N.  Y.  83. 

146.  Ibid.  —  Declaration  —  Deposit  in  Savings  Bank  as  Trustee. 
Where  money  belonging  to  A.  was  deposited  by  her  iu  a  bank,  with  a 
declaration  that  the  account  was  in  trust  for  B.,  and  the  account  was  so 
entered  on  the  l>ooks  of  the  bank  and  on  the  pass-book  delivered  to  A., 
notwithstanding  A.  retained  the  pass-lwok  and  did  not  notify  B.  of  such 
account,  a  trust  was  declared  in  such  moneys  in  favor  of  B.,  and  A.  be- 
came a  tnistee  in  respect  to  the  money.     Martin  v.  Funk,  N.  Y.  vii.  150. 

1 47.  Secret  Trust.  A  conveyance  which  is  merely  colorable,  wherein 
a  secret  trust  exists  for  the  benefit  of  grantor,  is  void  both  as  to  precedent 
and  sabeequent  creditors.     Jones  v.  King,  111.  v.  744. 

148.  Spendthrift  TVust —  Creditors,  A  father  may  by  a  tmst  so  pro- 
vide for  a  son  that  neither  the  trust  fund  nor  the  income  shall  be  liable 
to  the  claims  of  his  creditors.  Thackara  v.  Mintxer,  Penn.  xiv.  568 ; 
100  Penn.  St.  151. 

149.  Ibid.  —  LicdfUity  for  Alimony  —  Attachment.  Where  by  the 
terms  of  the  trust  the  fund  and  the  income  are  expressly  exempted  from 
all  liabilities  whatever,  the  accrued  income  in  the  hands  of  the  trustee  is 
nut  liable  to  an  attachment  execution  issued  to  enforce  a  decree  for 
alimony  pendente  lite.     Ibid. 

160.  Substitution  of  Trusters  —  General  Power  in  Trust.  A  testa- 
mentary trust  to  apply  the  income  of  thu  estate  to  the  support  of  children 
itad  to  divide  it  amongst  them  or  their  children,  with  power  to  sell  the 
real  property  to  carry  out  the  purposes  of  the  will,  is  a  general  power  in 
trust,  and  trustees  may  be  substituted  as  in  express  trusts.  Farrar  r. 
MeCue,  N.  Y.  xiv.  410. 

151.  Tenant  for  Life  in  Possession.  A  tenant  for  life  in  possession  of 
the  trust  property  may  be  treated  as  a  trustee  for  the  purpose  of  pro- 
tecting the  rights  of  remainder-men.  Brown  v.  Lambert's  Adm'r,  Va. 
X.  285  ;  38  Gratt.  256. 

1 52.  Testator  Paying  Annuity  —  Trust  to  Meet  it  —  Executor.  It  is 
competent  for  a  testator,  who  is  liable  to  pay  an  annuity,  to  create  a  trust 
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in  his  will  in  order  to  {My  the  annuity ;  to  designate  in  what  manner  the 
trust  fund  shall  be  created ;  and  to  appoint  executors  to  administer  the 
trust ;  and  the  beneficiary  can  avail  himself  of  a  trust  so  created.  Brooks 
T.  Itiee,  Mass.  xiL  692. 

153.  'I^tU  by  TestametUaty  TrusUt  —  huoltmtey  of  EtteUe  —  Judicial 
Sale.  The  title  of  one  who  purchases  of  a  testamentary  trustee  is  de- 
feated by  the  insolvency  of  the  testator's  estate  and  a  judicial  sale  of  the 
property.     Mill  v.  Treaty  llaiue,  t.  598  ;  67  Maine,  501. 

154.  Trust  FidfiUed  —  Tide  of  2VuU»».  The  title  of  a  trustee  to  land, 
after  the  purpose  of  the  trust  is  fulfilled,  or  the  claims  upon  it  have  beeu 
paid  or  extinguished,  is  gone.     Harden  ▼.  O^mme,  111.  i.  214. 

155.  Trustee  in  Invitum  —  Title  of  Property  Purchased  by  Insolvent  m 
Ms  Wife.  If  an  insolvent  debtor  purchases  property  with  his  own  means 
and  places  title  to  it  in  his  wife,  equity  will  treat  Uie  wife  as  trustee  in 
invitum,  but  not  as  to  rent  and  profits,  and  will  realize  for  the  creditors 
the  mouOT  so  placed.     Bemheim  v.  Beer,  Miss.  vi.  118. 

156.  Trustee  ex  Maleficio  —  Jhity  of  VobuUeer.  Though  where  one 
without  consideration  assumes  to  do  a  certain  thing,  be  is  not  liable  for 
nonfeasance,  yet  if  he  does  anything  he  is  bound  to  do  it  rightly  accord- 
ing to  his  agreement,  and  if  by  a  violation  thereof  he  makes  a  profit  for 
himself,  he  will  be  held  as  a  trustee  ex  maleficio  to  account  to  his  prom- 
isee.    Fairlamh  v.  Hempshire,  Penu.  viiL  182. 

157.  Use  upon  Estate  of  Bargainee  —  Equity.  If  A.  bargains  and 
sells  in  fee  to  B.  to  the  use  of  A.,  or  to  the  use  of  any  other  person,  for 
life  or  in  fee,  the  limitation  by  way  of  use  is  void  under  the  statute  of 
uses ;  it  will,  however,  be  supported  as  a  trust  in  chancery.  Brown  t. 
Henshaw,  Md.  xiL  622 ;  57  Aid.  67. 

158.  3id.  —  Jjimitation  to  Bargainee —  "  To  his  and  their  own  Proper 
Use  and  Behoof."  The  words  "  to  his  and  their  proper  use  and  behoof," 
following  the  words  of  limitation  to  the  bargainee  and  his  heirs,  in  a 
deed  of  bargain  and  sale,  have  no  particular  meaning  or  effect  in  deter- 
mining either  the  extent  of  the  interest  conveyed  or  Qie  nature  or  quality 
of  the  estate  to  be  vested.     Rid. 

159.  Ibid.  —  Feoffment  to  A.  and  his  Heirs,  to  his  own  Use — A.  to 
stand  seised  to  Use  -^  Equity.  A  feoffment  to  A.  and  his  heirs,  to  the 
use  of  him  and  his  heirs,  gives  him  the  legal  estate,  under  the  statute  of 
uses.  An  express  declaration  that  he  should  stand  seised  to  the  use  of 
another  would  only  have  an  equitable  operation.     Ibid. 

160.  Ibid.  — Rule  in  Shelly' s  Case — Equitable  Estate — Po%ptr  of 
Appointment.  The  rule  in  Shelly's  case  applies  to  equitable  as  well  as  to 
legal  estates.  Where  an  estate  (a  second  use)  is  limited  to  A.  for  life, 
wiUi  power  of  appointment,  and,  in  default  of  appointment,  to  his  right 
heirs,  the  limitation  being  an  equitable  one,  the  remainder  limited  to  ttie 
right  heirs  will  become  an  executed  fee  in  the  taker  for  life,  subject  to  be 
divested  by  the  exercise  of  the  power.     Aid. 

161.  Ibid.  —  Equitable,  Executed  Fee,  with  Power  of  Appointment  — 
Extingwshment  of  Power.  Where  the  owner  of  an  equitable,  executed 
fee,  with  power  of  appointment,  conreys  the  property  io  fee  simple, 
with  covenants  of  general  warranty,  the  power  is  Uiereby  extinguished. 
Ibid. 

162.  Void  Trust— EUtUe  of  Cestui  que   Trust  —  Mortgage  —  Fore- 
'                      closure  —  Judgment  Creditor  —  Parties.     Where  testator  has  died  seised 

of  lands  subject  to  a  mortgage,  and  has  made  a  devise  in  trust  for  A-,  the 
trustees  to  suffer  him  to  receive  the  rents  and  issues  during  his  life,  npou 
a  foreclosure  of  the  mortgage  a  judgment  creditor  of  A.  is  a  necessary 
party  to  the  action.      Verdin  v.  Slocum,  N.  T.  v.  182 ;  71  If.  T.  345. 

168.  Voluntary  Settlements  —  Creditors.  Voluntary  settlements, 
whether  they  contain  powers  of  revocation  or  not,  cannot  be  assailed  by 
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cr«ditan  of  the  settlor  except  for  fnuid.     J<mM  v.  Clifton,  U.  S.  C.  C. 
vi.  3i4 

164.  Ibid.  —  Pou)er  of  Revocation.  The  title  of  a  trustee  nnder  a 
deed  of  trust  on  whidi  no  power  of  revocation  is  reserved,  is  irrevocable 
by  the  settlor,  although  the  transaction  be  purely  voluntary.  FeSows't 
Appeal,  Penn.  ix.  124. 

165.  Ibid,  —  Attignte  in  Bankmptey.  A  power  of  revocation,  or  of 
appointment  inserted  iii  a  settlement  in  favor  of  the  settlor,  does  not  pass 
to  his  assignee  in  bankruptcy.    Jones  v.  Clifton,  U.  S.  C.  C.  vi.  324. 

166.  Bnd.  —  Vaiidity — FuU  Understanding  of  Settlor.  Where  an 
action  is  brought  by  the  settlor  against  the  trustees  to  set  aside  a 
voluntary  settlement,  the  oonrt  will  not  consider  the  propriety  or  impro- 
priety of  the  clauses,  except  as  evidence  that  the  settlor  did  not  under- 
stand the  effect  of  the  settlement,  the  only  question  being  whether  he 
did  or  did  not  understand  it.  DnUon  v.  T%ompson,  Ct.  of  Appeal,  zvi. 
638. 

167.  Fund  set  aside  in  Will  for  Support  of  Widow.  Where,  by  the 
provisions  of  a  will,  a  fund  was  to  be  set  aside  by  the  executors  in  the 
distribution  of  the  estate,  for  the  support  of  the  widow  of  the  testator,  to 
be  retained  in  the  hands  of  the  executors,  and  applied  by  them  for  that 
purpose,  the  fund  when  set  apart  is  a  trust  fund,  and  the  powers  and  du- 
ties pertaining  to  it  are  in  trust  Warfudd  v.  Brands  Adm'r,  Ky.  iv. 
412;  13  Bush,  485. 

168.  For  Wife  —  Consideration.  A  resulting  trust  in  the  proceeds  of 
the  land  sold  will  arise  in  favor  of  a  wife  who  agreed  in  the  antenuptial 
contract  to  pay,  and  who  did  pay,  the  debts,  of  her  husband  after 
marriage,  upon  condition  that  she  should  be  secured  upon  his  real  prop- 
erty, which  was  of  about  the  value  of  his  debts.  Packard  v.  Putnam, 
N.  U.  iL429;  57  N.  U.  48. 

ULTRA  VIBES. 

1.  PiMic  PoUcy.  The  defence  of  tdtra  vires  is  never  sustained  out  of 
regard  for  a  defendant,  but  only  where  an  imperative  rule  of  puUic  policy 
lequirea  it      Wright  v.  Antwerp  Pipe  Co.  Penn.  xv.  189. 

2.  Cap'icitg  —  Presumption,  The  contract  of  a  corporation  is  pre- 
sumed to  be  within  its  powers ;  and  there  is  a  like  presumption  of  ca- 
pacity to  make  the  contract  Express  Co.  v.  R,  R.  Co.  8.  C.  U.  S.  vii. 
678. 

8.  Ageneg.  Where  a  public  officer  makes  a  contract  tcftra  vires,  the 
party  oontracUng  with  him  cannot  hold  the  officer  responsible  as  an  agent 
acting  without  authority.     Huthting  v.  Botuguet,  U.  S.  C.  C.  zii.  225. 

4.  Assent  of  Members  of  Corporation  —  Part  of  Performemee.  A 
contract  not  within  the  chartered  powers  of  a  corporation  cannot  be  vali- 
dated by  the  consent  of  the  members  thereof,  or,  by  partial  performance, 
become  the  foundation  of  a  right  of  action.  Grand  Lodge  v.  Stepp, 
Penn.  xvii.  61. 

5.  Banking  —  Negotiable  Instruments  of  Officers.  When  a  paper 
shows  apon  its  face  that  it  is  given  in  the  course  of  a  transaction  not 
within  the  usual  course  of  business  of  a  bank,  the  bank  is  not  bound 
thereby  though  signed  by  its  president  as  such  officer.  Bank  v.  ffoch, 
Penn.  ix.  158  ;  89  Penn.  St  824.  See  Blair  v.  Bank,  U.  S.  C.  C.  v. 
40;  2  Flip.  111. 

6.  Benefits  Received  under  Contract,  Where  a  corporation  has  acted 
under  a  contract,  and  received  the  beneRts  arising  from  it,  it  is  not  com- 
petent for  the  corporation,  or  for  its  stockholders,  to  deny  its  validity.  . 
Phekm  V.  Hatard,  U.  S.  C.  C.  v.  868  ;  5  Dill.  45.  Bimpfelv,  R.  R.  Co. 
U.  8.  C.  C.  vjii.  641.  Harrison  v.  R.  R.  Go.  Md.  vii.  621 ;  60  Md.  490. 
Wrigit  v.  Antwerp  Pipe  Co.  Penn.  iv.  189.    R.  R.  Co.  v.  Daw,  U.  S. 


Digitized  byLjOOQlC 


952  ULTRA   VIRES. 

C.  C.  xrii.  424.  Tipp«cano«  County  v.  B.  R.  Co.  Ind.  i.  67 ;  50  Ind. 
85.  Mitchell  v.  Peckman,  Cal.  xvi.  586.  Hast  St.  Lout*  r.  Ga$  Light 
and  Coke  Co.  111.  zu.  206. 

7.  Contract —  Validity  —  Notiee.  A  mouicipai  corporation  is  not 
bound  by  the  contracts  of  any  of  it«  officers  beyond  its  l^al  liability. 

Wlieeler  v.  Essex  Road  Board,  N.  J.  iv.  569  ;  39  N.  J.  21.  Austin  v. 
CoggeshaU,  R.  I.  viii.  602 ;  12  R.  L  829.  Famtworth  v.  Pawlucket, 
R.  J.  xL  351 :  13  B.  I.  32.  Eufaula  v.  McNab,  Ala.  zii.  484.  TeUg. 
Co.  V.  Fire  Committioners,  N.  J.  xiii.  56. 

8.  Contract  between  Corporation  and  Officer  tliereof.  Wtiile  contracts 
between  a  corporation  and  an  officer  thereof,  whereby  the  latter  is  to 
raise  a  loan  and  become  personally  liable  therefor  on  behalf  of  the  ooi^ 
poration,  and  to  receive  therefor  pecuniary  consideration,  are  looked 
upon  with  suspicion  and  distrust,  yet,  when  shown  to  be  for  the  benefit 
of  the  corporation  and  to  be  just,  they  may  be  enforced.     Tmtt  Co.  t. 

Weed,  U.  S.  C.  C.  ix.  778. 

9.  Default  of  Contractor  —  Extension.  Where  a  board  of  saper^isorB 
refuses  to  extend  the  time  of  a  contractor  on  the  public  streets  to  com* 
plete  his  work,  it  cannot,  subsequently,  consent  to  such  an  extenrion. 
Turner  v.  Dougherty.  Cal.  vlii.  746;  53  Cal.  619. 

10.  Executory  Contract  —  Properly.  Where  a  oontraot  made  by  a 
corporation  is  uUra  vires,  and  is  executory,  neither  party  can  maintain  an 
action  against  the  other  for  its  breach  -,  nor  can  either  party  alle^  it  to 
sustain  or  defeat  a  right  of  possession  of  property  obtained  under  it.  R. 
R.  Co.  v.  Teleg.  Co.  U.  S.  C  C.  x.  417. 

11.  Injunction  —  lUegal  Use  of  Assets  —  Demurrer.  An  injunction 
bill  by  a  stockholder,  to  restrain  a  railroad  corporation  from  employing  its 
assets  in  excess  of  its  corporate  powers  in  purchasing  bonds,  must  pmnt 
out  distinctly  what  is  intended  to  be  done,  so  the  court  can  see  that  it  is 
unwarranted  by  the  law  of  the  existence  of  the  corporation  and  wrongful 
to  the  orator  as  a  memlier  of  it,  or  the  bill  will  be  adjudged  insnffident 
on  demurrer.     Leo  v.  R.  R.  Co.  U.  S.  C.  C.  xviL  282. 

12.  Insolvency —  Mortgage  to  Secure  Debt.  A  mortgage  given  by  a 
corporation  to  secure  an  existing  debt,  though  at  the  time  it  was  insol- 
vent, will  be  upheld  as  a  valid  act.  Paulding  v.  O/trome  Steel  Co.  N.  T. 
xvii.  252. 

13.  Insurance  —  Life  Risks  —  Fire  Risks.  Where  a  society  is  es- 
tablbhed  primarily  to  effect  insurance  against  sickness  and  infirmity,  and 
on  lives,  and  has  the  following  clause  added  to  its  objects  :  "  And  gen- 
erally to  make  or  effect  all  and  every  kind  of  risk,  special  or  general, 
which  may  be  effected  by  law,"  and  it  creates  a  department  of  fire  insar* 
ance,  fire  risks  are  not  ultra  vires,  and  that  a  share-holder  under  the  de- 
partment of  fire  insurance  can  be  held  as  a  past  contributory,  the  busi- 
ness of  that  department  having  been  sold  to  another  society,  under  the 
fear  that  such  risks  were  ultra  vires.  In  re  Ins.  Co.  Cu  of  Appeal,  vi. 
95. 

14.  Investment  of  Funds  of  Corporation  —  Defence  of  Borrower. 
Where  the  charter  of  an  incorporated  company  prescribes  that  its  surplus 
fnnds  shall  be  invested  in  a  certain  manner,  the  question  of  ultra  vires  as 
to  the  investment  of  such  funds  can  only  arise  between  the  company  and 
the  sovereignty  that  created  it,  and  cannot  be  set  up  as  a  defence  by  a 
borrower  of  the  surplus  funds.     Ins.  Co.  v.  Wilcox,  U.  S.  C.  C  v.  681. 

15.  irredeemable  Bond —  Profits,  A  contract  may  be  legally  made  by 
a  corporation  empowered  to  borrow  money  and  issne  bonds,  whereby  an 
irredeemable  bond  is  issued  by  the  company,  to  draw  interest  at  a  certain 
percentage  upon  its  face  value,  payable  out  of  the  earnings  of  the  com- 
pany after  paying  expenses  and  a  certain  dividend  to  stockholders,  with 
a  right  to  share  with  the  latter  in  any  surplus.  Appeal  of  R.  R.  Co. 
Penn.  xiii.  475. 
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16.  LetxM  of  Railroad.  A  lease  by  a  railroad  company  of  all  its  road, 
rolliag-stock,  and  franchises,  for  which  there  is  no  authority  given  in  its 
charter,  is  ultra  vires  and  void.  Thomtu  v.  R.  R.  Co.  S.  C.  U.  S.  ix. 
561 ;  101  U.  S.  71.  See  Catt  t.  Iron  and  Steel  Co.  U.  S.  C.  C.  ziit. 
167.     Tippecanoe  County  v.  R.  R.  Co.  Iiid.  i.  67  ;  50  Ind.  85. 

17.  Ibid.  —  Legislative  Ratijication  of  Lease.  The  fact  that  the  legis- 
latare,  after  such  a  lease  is  made,  passes  a  statate  forbidding  the  directors 
of  the  company,  its  lessees  or  agents,  from  collecting  more  than  a  fixed 
amount  of  compensation  for  carrying  passengers  and  freight,  is  not  a 
ratification  of  such  lease  or  an  acknowledgment,  of  its  vididity.  Thomas 
V.  R.  R.  Co.  S.  C.  U.  8.  ix.  561 ;  101  U.  S.  71. 

18.  Limitation  to  Indebtedness.  Where  a  private  corporation  has 
power  to  incur  debts  to  a  limited  extent,  and  to  issue  its  negotiable  notes 
therefor,  it  is  liable  to  a  bond  fide  holder  of  such  paper,  given  in  excess 
of  the  limit.  Auerbach  t.  Le  Stteur  Mill  Co.  Minn.  xiii.  50 ;  28  Mino. 
291. 

19.  Ibid.  —  Rnowledge  of  Creditor.  A  corporation  is  bound  to  a 
creditor  for  a  debt  in  excess  of  the  limit  fixed  by  a  general  statute  when 
the  creditor  could  not  ascertain  the  amount  of  the  indebtedness.  MoMuf. 
Co.  V.  Carmetf,  N.  H.  2  Am.  L.  T.  R.  514. 

20.  Mortgage  to  Secure  Promissory  Not«—~  AOome^s  Fee.  A  vote  of 
the  directors  of  a  corporation  instructing  oertain  officers  of  the  corpora- 
tion to  execute  a  mortgage  to  secure  the  payment  of  a  promissory  note 
of  the  corporation,  does  not  authorize  the  insertion  of  a  provision  in  the 
mortgage  instrument  binding  the  corporation  to  pay  an  attorney's  fee  in 
case  legal  proceedings  shall  be  taken  to  enforce  the  debt  Pacific  Roll- 
ing MiU  V.  -S,  and  G.  R.  R'y  Co.  U.  S.  a  C.  xi.  495 ;  7  Skw.  61. 

21.  Nuisance.  Municipal  corporations,  whilst  liable  for  nuisances, 
are  iy>t  so  liable  where  the  acts  are  ul^a  vires.  HaU  v.  Vanderburg  Co. 
Ind.  vi.  583. 

22.  Paying  Judgment  —  Absorption  of  Assets.  A  transfer  in  satisfac- 
tion of  a  judgment  is  not  ultra  vires  though  the  means  of  carrying  on  the 
liusiness  of  the  corporation  are  thereby  exhaosted.  Sheldon  Bat  Eloeh- 
iitg  Co.  V.  Eckmeyer  Hat  Blocking  Co.  N.  Y.  x.  744. 

23.  Torts.  A  corporation  is  liable  for  every  wrong  it  commits,  and  to 
an  action  brought  thereon  vitra  vires  cannot  be  set  up  as  a  defence. 
Bank  v.  Graham,  S.  C.  U.  S.  ix.  533  ;  85  Penn.  St. 

UNITED  STATES. 

1.  Appearance  —  Jurisdiction.  The  United  States  may  appear  as 
plaintiff  at  any  time,  and  are  subject  to  the  jurisdietion  of  the  court,  and 
bound  as  any  other  litigant.     Johnston  v.  Stimmel,  N.  Y.  xiv.  27. 

2.  Appointment.  Whenever  Congress  vests  the  appointment  of  any 
officer,  other  than  those  named  in  said  article  2,  §  1,  or  one  whose  ap- 
pointment is  otherwise  provided  for  by  the  Constitation,  in  the  president 
alone,  or  in  a  court  of  law,  or  in  the  head  of  a  department,  such  officer 
must  be  held  to  be  one  of  the  inferior  officers  referred  to  in  said  section. 
Collins  V.  n.  S.  Ct.  of  Claims,  viii.  611. 

8.  Ibid.  —  Inferior  Officers.  Under  the  Constitution  of  the  United 
States  (art  2,  $  1),  an  "inferior  officer"  is  one  subordinate  or  inferior 
to  those  officers  in  whom  respectively  the  power  of  appmntment  may  by 
act  of  Congress  be  vested,  to  wit,  the  president,  the  courts  of  law,  or  the 
heads  of  departments.    iUof. 

4.  Ibid. —  Vested  Right — Confirmation.     When  the  president  by  an 
open,  unequivocal  act  has  exercised  the  discretion  reposed  in  him,  by  ap-     ^ 
pointing  a  person  to  an  office,  the  latter  acquires  a  vested  right  to  the 
office,  and  may  exercise  its  duties  with  or  without  a  commission  ;  the  sub- 
sequent nomination  to  the  senate  of  the  officer  does  not  divest  the  latter 
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of  his  vetted  rights  and  privilegee.     OdUni  v.  U.  &  Ct.  ot  Clums,  ix. 
132. 

5.  Back  Pay  —  Authority  of  PretidetU.  Ckwgress  may  by  law  create 
a  liability  on  the  part  of  the  United  States  to  pay  a  public  ofiScer  a  salary 
for  a  time  during  which  he  was  not  in  service  ;  but  the  executive,  with 
or  without  the  advice  and  consent  of  the  senate,  cannot,  without  I^;isla- 
tive  authority,  allow  such  back  pay.     Aid. 

6.  Claims  agattut  United  Statu — Juridical  Pou«$tion.  The  cases  in 
which  the  property  of  the  government  may  be  subjected  to  claims  against 
it  are  those  in  which  the  property  is  in  juridical  possession  by  the  act  of 
the  government  itself,  or  has  become  so  without  violating  its  possession, 
and  it  seeks  the  aid  of  the  court  to  establish  or  reclaim  its  rights  therein. 
Carr  v.  U.  &,  S.  a  U.  S.  viiL  513  ;  98  U.  S.  483. 

7.  Contract*  —  Army  and  Nmy  Supplies.  Where  a  contract  with  the 
government  for  supplies  provides  that  the  receiving  officer  shall  have 
the  power  to  charge  the  contractor  with  supplies  to  make  np  deficiencies, 
subject  to  the  approval  of  the  department  commander,  the  contractor 
is  entitled  to  the  independent  judgment  of  eadi  of  those  officers.  Bald, 
win  V.  U.  S.  Cu  of  Claims,  ix.  702. 

8.  Debt  —  Priority  —  Rev.  Stat.  §§  8466,  8467  —  ConfessioH  of  Judg- 
metU.  The  priority  of  the  United  Sutes  under  §§  3466,  3467,  Bev.  StaU, 
does  not  attach  in  the  lifetioM  of  an  insolvent  debtor,  unless  his  proper^ 
is  taken  by  process  of  law,  as  in  bankruptcy,  insolvency,  or  attachment ; 
or  he  makes  a  voluntary  assignment  thereof  to  a  third  person  for  the 
benefit  of  creditors.  A  judgment  confessed  by  the  debtor  for  an  anoonnt 
equal  to  the  value  of  his  assets,  with  intent  to  hinder,  delay,  and  de- 
fraud  the  United  States,  is  not  such  an  assignment.  £ush  v.  U.  S.,  U. 
S.  C.  C.  XV.  42. 

9.  Payment  of  Claims  —  Power  of  Attorney  before  Allowance  by  Con- 
gress. Payment  to  an  attorney  in  fact  under  an  unrevoked  power  exe- 
cuted by  the  claimants  before  the  allowance  of  their  claim  by  Congress, 
or  by  the  proper  department,  is  good  as  t)etween  the  government  and  the 
claimants,  at  tlie  time  payment  is  made.  Bailey  v.  U.  S.,  S.  C.  U.  S. 
xvii.  65. 

1 0.  Political  Assessments  —  Constitutionality  of  Act  o/ 1 876.  The  act 
of  Congress  of  August  15,  1876,  prohibiting  the  payment  to  and  receipt 
by  certain  executive  officers  of  the  United  States  of  any  money,  prop- 
erty, or  other  thing  of  value,  for  political  purposes,  u  consUtutional.  £x 
parte  CuHis,  8.  C.  U.  S.  xv.  1. 

11.  Secret  Services.  An  action  cannot  be  maintained  against  the  gov- 
ernment in  the  court  of  claims  upon  a  contract  for  secret  services  during 
the  war,  made  between  the  president  and  the  claimant.  Totten  v.  0.  &, 
S.  C.  U.  S.  i.  685;  92  U.  S.  105. 

1 2.  Set-  Off—  Act  of  March  8,  1 797  —  Recovery.  The  Act  of  March 
3,  1797,  does  not  permit  the  adjudication  of  any  sum  against  the  United 
States  ;  hence,  where  the  sum  set  ofi  against  a  claim  of  the  United  States 
exceeds  the  claim  of  the  government,  the  defendant  is  not  entitled  to  a 
finding  of  any  sum  in  his  favor.  Schaumbury  v.  U.  S.,  U.  S.  C.  C.  v. 
551. 

13.  Suit  against.  Without  an  act  of  Congress,  no  direct  proceedings 
will  lie  at  the  suit  of  an  individual  against  the  United  States  or  their 
property ;  and  no  officer  of  the  government  can  waive  its  privilege  in  this 
respect,  nor  lawfully  consent  that  such  a  suit  may  be  prosecuted  so  as  to 
bind  the  government.     Oarr  v.  U.  jSL,  S.  C.  U.  S.  viii.  513. 

14.  Tort. — Action  againut  Agent  of  the  United  States.  An  agent  of 
the  United  States,  entering  upon  and  doing  injury  to  land,  in  the  service 
of  the  U.  S.  Coast  Survey,  under  the  authority  of  c.  132  of  the  General 
Statutes  of  N.  H.,  will  bo  liable  to  an  action  of  tort,  unless  such  entry 
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and  injury  be  reasonably  neoeesary  for  the  purpoeea  ^  die  Coast  Sur- 
vey.    Orr  V.  Quimby,  N.  H.  i.  45. 

15.  VoluHtary  Bond — Statute,  In  the  abeenoe  of  any  statute  upon 
the  subject,  a  bond  voluntarily  given  to  the  United  States  to  secure  the 
payment  of  a  debt  or  the  perforioaace  of  official  duty  is  Talid.  U.  &  v. 
ffum€u«n,  U.  S.  C.  C.  viii.  70. 

16.  IbitL  —  Eaeettim  Bond —  Validity.  Where  a  statute  prescribes 
the  penalty  and  conditions  of  a  bond,  one  giveu  in  a  greater  penalty,  or 
upon  subatantiaUy  other  or  different  coudiiious,  is  so  ^  illegal  and  void. 
Itrid. 

USUBY. 

1.  General  Ride.  Any  agreement,  device,  or  shift,  to  reserve  or  take 
more  than  the  law  permits  for  use  of  money  loaned,  is  usury,  tut.  Oo.  v. 
KiuU,  U.  S.  C.  C.  Neb.  100. 

2.  Agreement.  To  show  usury  it  must  be  proved  that  the  additional  in- 
terest is  paid  or  received  by  mutual  agreement.  Morton  v.  Hturher,  N. 
Y.  xii.  633  ;  85  N.  Y.  560. 

8.  Personal  Defence.  The  defence  of  usury  is  personal  to  the  debtor 
and  his  privies  to  the  contract  or  in  blood  or  estate.  Ready  v.  Koelkn, 
Wis.  viii.  160.     Trutt  Oo.  v.  Roteberry,  Peun.  ii.  478. 

4.  Legality  of  Pleou  No  discrimination  against  a  plea  of  usury  will  be 
made.     Bank  v.  Clark,  N.  Y  ix.  625. 

6.  Proof.  Usury,  like  every  other  defence,  must  be  established  by 
proof.  Int.  Oo.  V.  Ka^tow,  N.  T.  ii.  415;  66  N.  Y.  544.  (Hnutead  v. 
Mortgage  Security  Oo.  Neb.  xii.  275 ;  11  Neb.  8. 

6.  Agency  —  Authority,  If  au  agent  in  good  faith  make  a  loan  for 
another,  and  without  the  knowledge  or  authority  of  his  principal,  but  for 
the  agent's  own  benefit,  exact  more  than  the  legal  interest,  the  loan  is 
not  thereby  rendered  usurious.  Palmer  v.  CW/,  U.  S.  C.  C.  xii.  194. 
Jordan  v.  Humphrey,  Minn.  zvii.  658. 

7.  Ibid.  —  Boniu  or  Oommistion.  Where  an  agent,  engaged  in  the 
business  of  loaning  money  for  his  principal,  contracts  for  a  bonus  or  com- 
mission in  excess  of  lawful  interest,  the  ooutract  of  loan  is  tainted  with 
usury.  Mortgage  Security  Oo,  v.  Hendriekton,  Neb.  xiv.  405.  See  Jot- 
tin  T.  Miller,  Neb.  xv.  655;  14  Neb.  91.  Wyeth  v.  Braniff,  N.  Y.  xL 
507.     Oheney  v.  Woodruff,  Neb.  iv.  669 ;  6  Neb.  161. 

8.  Accommodation  Indorter  —  Oollateralt  in  Bands  of  such  tndorser. 
An  accommodation  note,  which  is  discounted  at  a  usurious  rate  of  interest 
at  its  inception,  cannot  be  enforced  even  by  a  bond  fide  holder  against 
the  accommodation  indorser,  although  the  latter  received  some  collaterals 
of  small  value  at  the  time  of  the  indorsement  Raynor  v.  Randall,  N.  Y. 
X.  746 ;  21  Hun. 

9.  Building  mid  Loan  Associations.  There  is  no  device  or  cover  by 
which  "  building  and  loan  associations  "  can  take  from  those  who  borrow 
their  moneys  more  than  the  legal  rate  of  interest,  without  incurring  the 
penalties  of  the  usury  laws. '  Millt  v.  Building  Asso.  N.  C  iii.  252.  Kee 
Building  Asso,  v.  Smythe,  111.  ix.  714.  Building  and  Loan  Asso.  v.  Dor- 
sey,  S.  C.  xiii.  478;  15  S.  C.  669.  Loan  Asso.  v.  Blackburn,  Iowa,  vi. 
108 ;  48  Iowa,  885. 

10.  Ibid,  —  Bid — Usury,  Money  paid  to  a  member  of  a  building  as- 
sociation under  a  sale  of  the  right  to  secure  the  money  is  a  sale  of  his 
stock  therein.  But  if  it  is  to  bie  considered  as  a  loan,  it  is  not  usurious 
when  the  legal  rate  is  exceeded.     Holmes  v.  Building  Asso.  III.  xii.  556. 

11.  Cancelling  Deed — Equity.  Though  a  deed  be  void  for  usury, 
equity  will  not  deciye  its  cancellation  without  payment  or  tender  of  the 
principal  and  lawful  interest.     Campbell  v.  Murray,  Ga.  viii.  520. 

12.  Collateral  to  be  Forfeited  on  Default.     When  on  a  loan  for  money, 
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with  certain  itook  as  c<dlateral  gecnrity,  tlie  borrower  agreed  to  repay  at 
a  certain  time  tlie  amouut  borrowed,  with  interest,  and  agreed  further 
that  on  default  the  stock  should  be  forfeited,  the  agreement  was  held  not 
to  be  usurious.     Bamtey  v.  MorriioH,  N.  J.  v.  439. 

18.  Commiuiotu.  The  oommisfiion  charged  by  a  broker  in  selling  the 
note,  or  in  making  the  loau,  cannot  be  added  to  the  interest  to  make  it 
usurious.  £ddy  v.  Badger,  U.'S.  CS.  C.  vi.  194.  Aeheton  v.  Chau, 
Minn.  xii.  402.     Diekey  v.  Brown,  Iowa,  xiL  466. 

14.  Ibid,  —  Advances  on  Good*.  The  charge  of  a  commission  for  sell- 
ing goods,  upon  wliiuh  advances  have  been  made,  bearing  interest,  does 
not,  upon  its  face,  show  usury.  HaU  y.  Wallace,  N.  Y.  iz.  632.  Chaffe 
V.  Hughee,  Miss.  ix.  818.     See  Corpk  v.  Flack,  S.  C.  U.  S.  iiL  382. 

15.  ConjUct  of  Lous.  The  law  of  the  place  of  the  delivery  of  the 
note  and  the  payment  of  the  loan  must  determine  the  question  of  usury. 
Backhouse's  Mx'r  v.  Seldert,  Va.  v.  633 ;  29  Gratt.  518.  Hart  v.  WiUs, 
Iowa,  ix.  82 ;  52  Iowa,  56.  See  Scott  t.  Perlee,  Uhio,  xv.  728.  Sheldon 
V.  HoMton,  N.  Y.  xv.  565.  Caamm  v.  DotmeU,  Tex.  xii.  444.  Le  Baron 
V.  Van  Brunt,  N.  Y.  xi.  105 ;  9  Daly,  345.  Matthews  v.  Warner,  U.  S. 
C.  C.  xi.  765.  Corple  v.  Flack,  S.  C.  U.  &  iiL  882.  Towne  v.  Riee, 
Mass.  iii.  470  ;  122  Mass.  67. 

1 6.  Contingent  Agrefment,  Where  usurious  interest  is  to  be  paid  upon 
a  couiingeucy  only,  the  contract  is  not  invalid  on  the  ground  of  usury. 
JR.  li.  Cu.'s  Appeal,  Penn.  xiii.  475. 

1 7.  Jbid.  —  Contract  for  Money  to  be  Used  in  Another  State.  A  citizen 
of  another  state  may  contract  in  this  state  for  a  loan  of  money,  to  be 
used  in  the  state  of  his  residence,  and  agree  to  pay  interest  therefor  law- 
ful by  the  laws  of  the  latter  state,  although  the  rate  exceed  that  allowed 
by  the  laws  of  this  state.     Scott  v.  Perlee,  Ohio,  xv.  728. 

18.  Ibid.  — Aote  Payable  in  Foreign  Stale.  A  note  given  in  South 
Carolina  payable  in  North  Carolina,  secured  by  a  mortgage  of  lands  in 
the  former  stale,  with  a  stipulated  rate  of  interest,  which  was  usurious 
by  the  laws  of  North  Carolina,  but  not  usurious  in  South  Carolina,  under 
the  then  existing  law,  may  be  enforced  in  the  courts  of  Uie  latter  state. 
Ihomton  v.  Bean,  S,  C.  xvii.  189. 

19.  Beed  —  Belicery.  A  deed  dated,  signed,  and  attested  whilst  the 
usury  laws  were  in  force,  with  no  intention  of  the  parties  to  postpone 
delivery,  is  not  relieved  from  the  operation  of  those  laws  by  the  ab- 
sence of  the  grantees  from  the  place  of  execution,  and  the  failure  of  the 
deed  to  come  to  their  actual  possession  until  after  said  laws  were  re- 
pealed.    Campbell  v.  Murray.  Ga.  viii.  520 ;  62  Ga.  85. 

20.  Befakation  —  Several  Securities  for  One  Bebt  —  Terra-  Tenant, 
Where  several  l)onds  and  mortgages  are  given  for  the  payment  of  one 
aggregate  debt,  in  an  action  upon  cue  mortgage  usurious  interest  paid 
upon  another  mortgage  may  be  defalked,  even  though  the  property  may 
have  been  aliened  to  the  terre-tenant  under  and  subject  to  the  mortgage 
in  suit.     Parker  v.  Suloff,  Penn.  x.  792. 

21.  Befault  —  Answer  Allowed  on  Terms — Amount  Equitably  Due. 
Although,  by  the  terms  imposed  upon  a  defendant  who  is  let  in  to  an- 
swer, he  is  prevented  from  setting  up  usury,  yet,  if  usury  be  proved,  the 
complainant  will  be  allowed  to  recover  only  the  amount  equitably  due 
upon  his  mortgage.     Powws  v.  Chaplain,  N.  J.  viL  212. 

22.  Mxlension  of  Time  of  Loan  —  Sureties.  Where  sureties  upon  a 
note  executed  a  new  note  for  the  consideration  of  an  extension  of  time 
upon  the  original  undertaking,  the  transaction  was  held  to  be  usurious. 
Kendig  v.  Linn.  Iowa,  vii.  144 ;  47  Iowa,  62. 

23.  For  Forbearance.  When  usury  occurs  in  the  receipt  of  forbeai^ 
anoe,  it  is  a  separate  transaction,  and  does  not  taint  tne  note  in  its  incep- 
tion wiili  usury.      Uiapin  v.  Thompson,  N.  Y.  xiv.  565. 
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24.  Bg  General  Amgnee.  A  general  assignee  cannot  set  ap  the  de- 
fence of  iwury  to  the  assignor's  mortgage,     ^d. 

26.  Premium  on  Policy  of  Jnstiranee.  Where  a  contract  for  the  loan 
of  money  aud  an  agreement  for  an  insurance  on  the  life  of  the  bor- 
rower are  blended  in  one  and  the  same  transaction,  and  a  premium  is 
paid  on  the  policy  in  advance  in  coiisideratiou  of  the  loan,  and  such 
consideration  is  over  and  above  the  interest  allowed  by  law,  the  transac- 
tion is  usurious.     Ins.  Co.  v.  Harvey,  U.  S.  C.  C.  sii.  227. 

26.  Intent  —  Zioan  or  Purchcue  of  Decree  in  Foreclosure.  An  agree- 
ment to  make  a  loan  at  ten  per  cent,  is  usurious ;  and  the  fact  that  the 
transaction  was  brought  about  to  prevent  a  sale  under  a  decree  in  fore- 
closure, and  that  the  decree  was  assigned  to  the  lender,  does  not  relieve 
the   lender,  upon  the  ground  that  lie  was  a  purchaser  of  the  decree. 

Wyeth  V.  Braniff,  N.  Y.  xi.  607  ;  84  N.  Y.  627. 

27.  Interest  on  Interest.  A  contract  which  provides  for  semi-annual 
payments  of  interest  on  a  loan  running  three  years,  and  for  the  payment 
of  interest  upon  such  semi-aunnal  interest  money  remaining  unpaid, 
from  the  time  the  same  becomes  due  and  payable,  is  valid.  Redford 
V.  Im.  Co.  Ky.  iv.  430 ;  12  Bush,  434 

28.  3id.  —  Interest  on  Cov^pon*.  A  provision  that  interest  coupons 
attached  to  a  note  bearing  ten  per  cent,  interest  shall,  after  they  are 
due,  bear  ten  per  cent,  interest,  is  not  usurious.  Hawley  v.  HovieU,  Iowa, 
IV.  496. 

29.  Interest  from  Date  of  Loan — Delay  in  Searching  Title.  Charg- 
ing interest  upon  a  sum  of  money  from  the  date  of  the  loan,  although 
the  searches  prevented  the  executiwi  of  the  papers  for  a  few  days,  if 
not  made  with  intent  to  evade  the  usury  laws,  is  not  illegal.  If  it  is  not 
done  as  a  cover  under  which  to  exact  an  unlawful  rate  of  interest,  it  is 
legal.  White  v.  Harris,  N.  Y.  ix.  556.  Bevier  v.  Covdl,  N.  Y.  xiii. 
121. 

80.  Debt  in  Judgment  —  RcectUion.  Usury  paid  on  an  execution  upon 
a  debt  in  judgment  cannot  be  recovered.  Ins.  Co.  v.  Hobinson,  Pens. 
uL  127. 

81.  Ibid.  —  Sci.fa.  A  judgment  debtor,  who  has  paid  asnrions  inter- 
est on  a  confessed  judgment,  and  who  has  also  confessed  a  judgment  of 
revival,  is  not  estopped  tliereby  from  asking  that  the  latter  jadgmeut 
be  opened  on  the  ground  of  usury.  Walter  v.  Breisch,  Penn.  vi.  30 ;  86 
Penn.  St.  457. 

82.  Liquidated  Damages.  A  contract  is  not  usurious  which  contains 
a  clause  that  thirty  per  cent,  per  annum  shall  l)e  paid  as  liquidated  dan»> 
ages  for  non-payment  of  the  money  lent.  Downry  v.  Beach,  III.  i.  94 ; 
78  HI.  53. 

33.  Loan  or  Sale  —  Cottaterai  Security.  Where  there  is  an  actual 
loan  of  money  at  a  usurious  rate,  the  instruments  to  secure  repayment  are 
not  freed  from  the  consequences  of  usury  because  they  were  fraudulently 
obtained.     Gray  v.  Green,  N.  Y.  viii.  117 ;  77  N.  Y.  615. 

34.  Money  Borrowed  to  Pay  Usurious  Loan.  Where  one  borrows 
money  at  a  legal  rate  to  pay  an  usurious  debt  the  plea  of  usury  cannot 
be  interposed  against  the  new  creditor  because  the  latter  knew  that  the 
debt  paid  off  was  usurious.  Mnson  v.  Searles,  Ind.  xii.  431.  Palmer  v. 
Call,  U.  S.  C.  C.  xu.  194.  TreadweU  v.  Archer,  N.  Y.  691 ;  76  N.  Y. 
196. 

35.  Ibid.  —  Existing  Mortgage  Given  as  Collateral  to  Note.  Where  a 
mortgage  was  given  in  1871  to  a  firm,  payable  in  ten  years,  and  in  1875 
the  firm  assigned  it  to  plaintiff  as  collateral  security  for  its  note,  usury 
taken  on  the  note  could  not  be  set  up  by  the  mortgagor  on  foreclosure. 
Stevens  v.  Reews,  N.  J.  xiu  766 ;  6  Stew.  427. 

86.  lUd.  —  Grantee.     The  purchaser  of  property  which  is  incnm^ 
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berad  with  a  moi^ge  lien,  who  bonght  the  whole  title,  and  not  tlie 
equity  of  redemption  merely  eo  nomine,  and  paid  full  price  for  the  land 
with  no  deduction  of  prioe  on  account  of  the  mortgage,  may  aet  up  nauiy 
in  the  mortgage,  though  it  had  been  foreclosed  as  against  the  mortgagor, 
and  the  usurious  interest  bad  been  paid  before  bis  purchase.  LH^tOMal 
V.  Caiampion,  G*.  ir.  861 ;  58  G^  158.  * 

37.  Ibid.  —  Mortgage  Attumed.  Where  one  purchases  land  subject 
to  a  mortgage  lien,  and,  as  part  of  the  consideration,  agrees  to  pay  the 
mortgage  debt,  he  cannot  defend  against  the  mortgage  on  the  ground  of 
osnry.     Cramer  y.  Lepper,  Ohio,  i.  895 ;  26  Ohio  St.  59. 

38.  Note  Made  to  liaiie  Money  —  Sah.  When  one  makes  a  negotia- 
ble note  to  raise  money  upon,  and  through  a  broker  disposes  of  it  for 
less  than  its  face  to  one  who  is  ignorant  of  the  purposes  for  which  it  was 
made,  the  transaction  is  a  sale  and  not  a  usurious  loan.  Moteley  r. 
Brown,  Va.  xiv.  477 ;  76  Va.  419. 

89.  iWrf.  —  Of  Partner  to  Secure  Firm,  Where  articles  of  copart- 
nership of  a  firm  provide  that  each  partner  shall  pay  ten  per  cent, 
interest  on  the  average  of  his  overdrafts,  and  one  of  the  partners  exe- 
cutes a  mortgage  to  secure  a  balance  of  account  due  from  him,  including 
the  ten  per  cent,  on  overdrafts,  the  overdraft  is  not  a  loan  of  which 
usury  can  be  predicated ;  such  advances  are  only  payable  on  an  adjust- 
ment of  the  partnership  accounts,  and  until  then  constitute  no  debt 
Payne  v.  Freer,  N.  Y.  xv.  565. 

40.  Ibid.  —  Sheriff  Setting  Land  Subject  to  Uturiout  Mortgage  — 
Waiver.    Where  a  mortgagor  and  the  second  mortgagee  have  the  right 

to  set  up  usury  as  a  defence  to  the  first  mortgage,  a  sheriff,  selling  the 
land  on  foreclosure  of  the  second  mortgage,  does  not,  by  conveying  sub- 
ject to  the  first  mortgage,  deprive  the  purchaser  of  the  right  to  make 
the  same  defence.  The  sheriff  has  no  power  to  waive  the  usury.  Pin- 
neU  V.  Boijd,  N.  J.  xii.  214. 

41.  Municipal  Bonds.  City  bonds  being  negotiaUe,  and  the  city  offi- 
cers having  authority  to  sell  them  in  the  market  as  chattels,  it  is  not 
usurious  to  dispose  of  them  at  a  greater  discount  than  six  per  cent 
Memphis  v.  Bethel,  Tenn.  i.  589. 

42.  By  National  Bank.  The  forfeiture  of  interest  by  a  national  bank 
for  usury  may  be  availed  of  by  way  of  defence  to  an  action  on  the  note 
affected  with  the  usury ;  even  though  the  suit  is  in  another  state  from 
that  in  which  the  usurious  interest  was  taken  ;  and  whether  the  actioB 
be  in  a  state  court  or  in  a  United  States  court  Such  defence  is  open 
in  any  action  to  recover  the  amount  of  the  note,  though  it  is  more  than 
two  years  after  the  unlawful  taking  of  interest  Ba>£  v.  Child*,  Mass. 
xi.  637. 

43.  Ibid.  —  When  Action  to  be  Brought  In  an  action  under  the  statute 
a  recovery  can  be  had  before  the  payment  of  the  debt  upon  which  the 
illegal  interest  has  been  charged ;  so  soon  as  the  bank  has  received  the 
illegal  interest  its  liability  to  the  penalty  attaches.  Bank  v.  Karmany, 
Penn.  xii.  540. 

44.  Ibid.  —  Amount  of  Penally,  The  amount  of  penalty  recoverable 
in  such  action  is  twice  the  whole  amount  of  the  interest  paid,  and  not 
merely  twice  the  amount  paid  in  excess  of  the  legal  rate.     Ibid. 

45.  Rid.  —  Crediting  interest.  The  unlawful  interest  on  all  the  notes 
of  a  series  will  be  credited  on  the  last  note,  when  sued  upon.  OverhoU 
V.  &mk,  Penn.  iii.  414 ;  82  Penn.  St  490. 

46.  Ibid.  —  Crediting  Usury  on  Another  Note.  The  unlawful  interest 
on  another  note  will  not  be  credited.  The  principal  may  never  be  souglit 
to  be  recovered.     Ibid. 

47.  Ibid.  — Renewed  Notes —  State  Bank  Becoming  National  Bank — 
Set-Off.     Where  a  state  bank  contracts  a  usurious  loan,  and  afterwards 
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organizes  ander  the  national  banlting  act,  and  takes  several  renewal 
notes  in  continaation  of  the  original  usurious  loan,  the  taint  of  usury  in 
the  first  transaction  attaches  to  aJl  the  renewals,  and  when  the  bank  sues 
on  the  last  renewal  note,  the  borrower  is  entitled  to  credit  for  all  in- 
terest paid  on  the  loan  from  the  beginning,  and  not  merely  to  the  excess 
above  the  legal  rate.     Bank  v.  Mller,  Mo.  xi.  847 ;  73  Mo.  187. 

48.  In  New  Obligation  Given  in  Discharge  of  Old.  A  new  obligation 
^ven  in  discharge  of  an  old  one  containing  usurious  interest  is  without 
consideration  to  the  extent  of  the  usury  embraced  therein.  MUler's 
Hx'rs  V.  Wilson,  Ky.  xiii.  685. 

49.  Defence  by  Owner  and  Incumbrancer— Surplus  Money.  Usury 
may  be  set  up  by  the  owuers  of  the  premises,  and  by  subsequent  incum- 
brancers,  under  the  petition  of  the  holder  of  a  mortgage  for  the  surplus 
money  remaining  in  court  after  satisfying  prior  mortgages.  Sutehinson 
v.  Abbott,  N.  J.  xii.  52. 

50.  Payment  —  Principal.  Where  payments  of  usurious  interest  are 
made  upon  money  loaned,  the  money  paid  beyond  lawful  interest  on  ac- 
count of  a  debt  is  in  legal  efFect  a  payment  upon  the  debt.  Loveridge  v. 
Lamed,  U.  S.  C.  C.  xu.  824. 

51.  Ibid. —  Voluntary  Payment  —  Innocent  Indorsee.  The  payment 
of  a  promissory  note,  governed  by  the  law  merchant,  to  an  innocent  in- 
dorsee is  not  a  voluntary  payment,  and  usarious  interest  included  in  such 
payment  may  be  recovered  of  the  payee  of  the  note.  Brown  v.  Lacy, 
Ind.  xiv.  686. 

62.  Promise  of  Judgment  Debtor.  Where,  to  obtain  time,  the  defend- 
ant in  a  judgment  agrees  to  pay  usurious  interest,  should  his  creditor 
have  to  borrow  money  at  a  usurious  rate,  and  gives  a  new  judgment  for 
the  balance  of  the  original  judgment  with  usurious  interest,  the  defend- 
ant can  set  up  the  usury  as  a  reason  for  opening  the  new  judgment, 
iilthough  the  plaintiff  has  borrowed  at  a  usurious  rate,  relying  on  his 
debtor's  promise.      Wood's  Appeal,  Penn.  xiii.  125. 

53.  Promissory  Note  —  Stipulation  for  Attorney's  Fee.  Wliere  the 
rate  of  interest  is  fixed  by  statute,  a  stipulation  in  a  promissory  note  to 
pay  also  a  reasonable  attorney's  fee  for  bringing  suit  on  the  note  is 
not  authorized  by  law  and  is  void.  Dow  y.  Opdyke,  Neb.  xi.  873 ;  1 1 
Neb.  95. 

54.  Purchase  for  Valrte  —  Bona  Fides  —  Note  Secured  by  Mortgage. 
The  defence  of  usury  cannot  be  set  up  against  a  bond  fide  purcliaser  (rf  a 
note,  secured  by  mortgage,  who  has  taken  the  same  for  value,  before 
maturity,  and  without  notice.     Chen^  v.  Cooper,  Neb.  ivi.  690. 

55.  Question  RSised  on  Appeal.  The  question  that  an  agreement  was 
usurious  cannot  be  raised  for  the  first  time  in  an  appellate  court.  Mor- 
ton V.  Thurber,  N.  T.  xii.  633. 

56.  Recovery  —  New  Jersey  Statute.  The  Usury  Act  of  New  Jersey 
does  not  prevent  the  recovery  of  money  paid  usurionsly.  Brown  v.  Me- 
Intosh,  N.  J.  iii.  91. 

57.  Sale  of  Bond  or  Note.  The  sale  of  a  note  or  bond  for  less  than 
its  face  value,  when  not  a  device  to  cover  usury,  is  not  usury.  Orchard 
V.  School  District,  Neb.  xvi.  275. 

58.  Stipulated  Sum  eu  Damages.  A  promissory  note  containing  the 
following  provision  :  "  The  principal  to  draw  interest  at  the  rate  of 
twenty-four  per  cent,  per  annum  from  maturity  until  paid,  as  compensa- 
tion and  damages  for  non-payment,"  is  not  usnrions  on  its  face,  the 
provision  being  in  the  nature  of  a  penalty,  and  the  holder,  by  conse- 
quence, is  entitled  to  recover  interest  at  the  legal  rate.  Weyrich  v. 
Hobelman,  Neb.  xvi.  498. 

59.  i^oek  JVansnctions —  Monthly  Entries.  The  custom  of  brokers  to 
debit  and  credit  interest  monthly,  on  balances,  does  not  infect  a  contract 
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to  pnrcliase  and  sell  stocks  with  usury.    Hatch  v.  Douglat,  Ck>uii.  lii. 
744;  48  Conn.  116. 

60.  Substituted  Security  —  Estoppel.  A  note  given  in  renewal  of  oue 
Yoid  for  usury  is  itself  tainted  with  usury,  though  made  to  the  order  ol 
another  party  and  passed  to  her  before  maturity  and  without  any  knowl- 
edge of  the  previous  usurious  transaction.  TrtadweU  v.  Archer,  N.  Y. 
vii.  691.     See  Nelson  t.  Hurford,  Neb.  ziL  275. 

61.  Statute  —  Excess.  Where  a  statute  prescribes  a  rate  of  interest, 
and  simply  forbids  the  taking  of  more,  and  more  is  contracted  for,  die 
contract  is  good  for  what  might  be  lawfully  taken,  and  void  only  as  to 
the  excess.     Lewis  v.  Clarendon,  U.  S.  C.  C.  vi.  609. 

62.  Statutory  Charge.  Where  the  rate  of  interest  as  fixed  by  a  de- 
mand note  is  a  legal  rate  at  the  time  the  note  was  delivered,  such  rate 
continues  until  the  note  is  paid,  notwithstanding  the  passage  of  a  statute 
subsequent  to  the  delivery  of  the  note  prescribing  a  lower  rate.  •Sey- 
mour V.  Im,  Co.  Conn.  v.  493. 

63.  Statute  RepecUing  Usury  Law  —  Vested  Rights.  A  statute  repeal- 
ing the  law  against  usury  destroys  vested  rights,  and  cannot  lie  applied 
to  an  existing  contract  Williar  v.  Loan  Asso.  Md.  iii.  410;  45  Ud. 
546.     See  Hoaser  v.  Bmk,  Ga.  ii.  649  ;  57  Ga.  95. 

64.  Taken  in  One  Loan  —  Loans  Consolidated  cmd  Secured.  Where 
a  usurious  loan  was  consolidated  with  two  other  loans  in  a  single  sum  of 
indebtedness  secured  by  a  bond  and  mortgage,  the  usury  cannot  affect  the 

'  entire  amount,  but  only  that  part  of  it  which  represents  the  usurious  loan. 

Mahn  v.  Hussey,  N.  J.  v.  870. 

65.  Payment  of  Travelling  Expenses  to  Examine  Collateral  Securities. 
Where  a  lender  being  unwilling  to  loan  mouey  without  a  personal  in- 
spection of  the  securities  and  the  titles  offered  as  collateral,  the  borrower 
agrees  to  pay  his  travelling  expenses  to  and  from  the  place  where  such 
examination  could  be  made,  the  payment  of  such  expenses,  being  reason- 
able and  not  exacted  as  a  means  of  obtaining  illegal  interest,  will  not 
render  the  loan  usurious.     Smith  v.  Wolf,  Iowa,  xii.  48  ;  55  Iowa,  555. 

66.  Trial  of  Istue  —  Appeal  Usury  is  a  question  of  fact  when  in 
issue,  and  the  finding  of  the  trial  court  is  conclusive.  Ifunl  v.  Purdy, 
N.  Y.  xi.  271 ;  82  N.  Y.  486.     Stewart  v.  Hdmel,  N.  Y.  xL  168. 

VENDOR  AND  PURCHASER. 

1.  Acceptance.  A  contract  for  the  sale  of  land  is  complete  upon  the 
aooeptance  in  writing  of  the  offer  to  sell,  when  the  signing  of  a  formal 
contract  of  sale  is  not  a  condition  to  the  acceptance  of  the  offer.  JSran- 
som  V.  Stannard,  Chan.  Div.  ix.  96.  • 

2.  Acceptance  by  Grantee  of  Littrument  from  Grantor  alone.  The 
acceptance  by  the  grantee  of  a  deed,  or  land  contract,  executed  by  the 
grantor  alone,  binds  the  grantee.  Huibard  v.  Marshall.  Wis.  x.  7 1 1  ;  50 
Wis.  322. 

3.  Adverse  Possession.  A  purchaser  of  real  property  under  an  execa- 
tory  contract,  who  is  let  into  possession  without  a  deed,  becomes  an  ad- 
verse holder  upon  payment  of  the  purchase-money.  Tillman  v.  Spann, 
Ala.  xiii.  582  ;  68  Ala.  102. 

4.  Bona  Fide  Purchaser  —  Purchasing  for  Speculaiimi.  A  person 
who,  having  discovered  a  flaw  in  a  title  to  land,  purchases  the  title  for 
speculation,  with  a  view  to  ousting  the  possessors,  who  claim  to  be  the 
real  owners,  is  not  a  bond  fide  purchaser.  Wanner  v.  Sisson,  N.  J.  vL 
566. 

5.  Breach  —  Damages  —  Possession  held.  A  purchaser  in  possession 
of  land  cannot  recover  money  paid  on  the  contract  of  purchase,  on  the 
ground  that  his  vendor  cannot  convey  title,  unless  he  has  surrendered,  or 
offered  to  surrender,  the  premises,  or  has  been  evicted  therefrom.  Bagne^ 
V.  White,  Cal.  x.  106;  55  Cal.  38. 
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6.  C^mfrom  Possession  of  Land— HFotice  to  Purchaser.  The  prin- 
ciple that  the  possession  of  land  is  notice  to  others  of  the  possessor's 
title  is  intended  to  protect  only  equitable  rights,  and  not  to  cover  the 
possessor's  fraud,  or  to  protect  him  where  he  is  without  equity.  Savings 
Bank  V.  Balti/.  N.  J.  vii.  505 ;  3  Stew.  126. 

7.  Community  Property.  A  finding,  that  L.  promised  and  agreed 
with  M.  to  sell  him  all  his  right,  title,  and  interest  in  a  certain  rancho,  is 
snbetautially  a  finding  that  M.  purchased  and  was  entitled  to  a  convey- 
ance of  the  interest  in  the  rancho  owned  by  L.,  including  that  which 
stood  in  the  name  of  his  wife,  and  which  was  community  property.  Afer- 
cterv.Hemme,  Cal.  i.  677. 

8.  Complete  Contract  — "  Approval  of  our  Solicitors."  Semble  that 
the  addition  of  the  provision,  "  the  title  to  be  approved  by  onr  solicitors," 
to  a  contract  for  the  sale  of  land  only  means  that  the  title  will  not  be 
accepted  without  inve.<itigation,  and  does  not  affect  a  contract  otherwise 
complete.  Per  Cairns,  L.  C,  ffussey  v.  Home-Papie,  H.  of  L.  viii.  765 ; 
41  L,T.  R.N.  S.  1. 

9.  Deed — Purchaser's  Demand /or  Covenants.  A  purchaser  under  a 
land  contract  that  does  not  specify  what  sort  of  deed  he  is  entitled  to,  may 
demand  a  deed  with  customary  covenants ;  but  what  is  customary  is 
determined  by  the  lex  rei  sitts.  Gault  v.  Van  Zile,  Mich.  v.  747 ;  37 
Mich.  22. 

10.  Ibid.  —  Tender  of  Deed.  One  who  sues  on  a  land  contract  is  en- 
titled to  show  that  when  be  tendered  the  deed  and  other  papers  in  ful- 
filment of  it  no  objection  was  made  to  them.     Rid. 

11.  lime  —  Default  for  Ninety  Days  —  Reentry.  A  stipulation  in  an 
agreement  to  convey  for  reentry  by  vendor,  if  default  be  made  in  any  of 
the  instalments  for  the  space  of  ninety  days,  constitutes  an  agreement 
that  time  should  not  be  considered  of  the  essence  of  the  contract  during 
the  ninety  days.      Weill  v.  Jones,  Cal.  v.  617  ;  53  Cal.  46. 

12.  Deficiency  in  Quantity.  Where  by  the  terms  of  a  sale,  or  of  a 
contract  of  sale,  of  lands,  the  price  is  fixed  or  regulated  by  quantity,  and 
there  is  a  material  mistake  as  to  the  real  quantity,  the  vendee  is  en- 
titled to  compensation  for  the  deficiency.  Winston  v.  Brouming,  Ala.  viiL 
646 ;  61  Ala.  80.  Wacker  v.  Straub,  Penn.  vii.  278.  Re  Turner  and 
Skelton,  Chan.  Div.  ix.  328  ;  41  L.  T.  R.  N.  S.  668.  Mitchells.  Pinch- 
ney,  S.  C.  x.  675.  McCandtess  v.  Toung,  Penn.  xii.  60.  Pryse  v.  Mc- 
Guire,  Ky.  ivii.  786. 

13.  Ibid.  —  Contract.  A  grantor  is  bound  by  the  exact  terms  of  his 
contract  of  sale  in  respect  of  quantity.     Heyer  v.  Lee,  Mich.  viii.  240. 

14.  Rid.  —  Abatement  —  rraudident  Deficiency  of  Land.  If  a  ven- 
dor fraudulently  misrepresents  the  number  of  acres,  and  thereby  induces 
the  vendee  to  pay  more  for  the  premises  than  he  otherwise  would,  an 
abatement  will  be  allowed.  Mellick  v.  Dayton,  N.  J.  xii.  565  ;  7  Stew. 
245, 

15.  Ibid.  —  Enumeration  of  Quantity  at  End  of  Description  —  Deduc- 
tion. Mere  enumeration  of  quantity  at  the  end  of  a  particular  descrip- 
tion of  the  premises,  where  there  is  no  fraud  or  gross  mistake,  is  a  matter 
of  description  only  and  not  of  the  essence  of  the  contract,  and  in  such 
case  there  will  not  be  a  deduction  from  the  amount  of  a  mortgage  given 
in  part  payment  for  the  premises.     Ibid. 

16.  Ibid. —  Gross  Mistake  in  Quantity  of  Land — Abatement.  There 
will  be  an  abatement  where  there  is  gross  mistake.     Ibid. 

17.  Ibid.  —  Gross  Mistake  Defined.  Gross  mistake  is  where  the  quan- 
tity of  land  conveyed  falls  so  far  short  of  the  quantity  represented  as 
clearly  to  warrant  the  conclusion  that  the  grantee  would  not  have  en- 
tered into  the  contract  had  he  known  the  truth.     Ibid. 

18.  IkidL.  —  "  More  or  Less '' — Deficiency  or  Surplus.     If  the  descry)- 
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tion  in  tbe  deed  calls  for  "  more  or  less,"  and  the  qnantity  falls  short  or 
overruus  a  little,  compensation  will  not  be  allowed,  iu  the  absence  of 
frand.     Ibid. 

19.  Ejectment  —  Statute  of  Limitationt.  Where  there  is  a  paramount 
title  knowu  to  the  vendor  and  purchaser,  and  ejectment  is  brought,  the 
statute  of  limitations  will  not  commence  to  run  between  them,  until  the 
termination  of  the  ejectment  suit.  White  t.  Tucker,  Miss.  ii.  25 ;  52 
Miss.  145. 

20.  Eqnititt.  When  a  valid  contract  for  the  sale  of  lands  has  been 
made,  a  court  of  equity  regards  the  purchaser  as  the  equitable  owner  of 
the  land,  and  a  trustee  of  the  purchase-money  for  the  vendor,  and  re- 
gards the  vendor  as  tbe  equitable  owner  of  the  purchase-money,  and  a 
trustee  of  the  land  for  the  use  and  benefit  of  the  purchaser ;  and  this 
trust  binds  and  adheres  to  the  land  until  it  passes  into  the  hands  of  a 
hon&Jide  purchaser  for  valuable  consideration  without  notice.  Wimbitk 
V.  Loan  Auo.  Ala.  xiii.  746  ;  69  Ala.  575. 

21.  Escrow  —  Default —  Tender.  Where  a  deed  has  been  placed  in 
escrow  to  bo  delivered  on  payment  of  the  balance  of  the  purchase-money, 
it  is  not  necessary  to  tender  the  deed  in  order  to  place  the  vendee  in 
default  after  his  failure  to  pay  the  balance.  Gethin  v.  Walker,  Cal.  xiiL 
426. 

22.  Execution  against  Vendor.  Land  held  under  a  contract  of  sale 
cannot  be  taken  in  execution  for  the  vendor's  debt.  Adiekee  v.  Lovry, 
S.  C.  lii.  764. 

23.  Foreclosure.  The  vendor's  lien  under  a  land  contract  cannot  he 
enforced  by  a  strict  foreclosure.  Fitzhugh  v.  Maxwell,  Mich.  ii.  275  ;  34 
Mich.  138. 

24.  Forfeiture  —  Delay  in  Payment.  Under  a  land  contract  contain- 
ing  no  clause  of  forfeiture,  delay  iu  payment  without  demand  will  not 
authorize  a  forfeiture.     Jbid. 

25.  Ilnd.  —  Penalty  —  Damages.  A  contract  which  is  to  be  void 
upon  tbe  failure  to  pay  the  purchase  money,  and  a  penalty  is  to  be 
paid  for  non-performance,  the  avoidance  is  at  the  election  of  the  vendor 
only  and  the  penalty  is  not  liquidated  damages.  Highie  v.  Farr,  Minn, 
xii.  177;  28  Minn.  439. 

26.  Gift  to  Relative  —  2fotes,  Where  land  is  given  to  the  wife  and 
children  of  a  son,  and  the  joint  notes  of  the  husband  and  wife  are  given 
for  the  value  of  the  land  above  the  son's  share  of  his  father's  estate,  a 
vendor's  lien  will  not  be  raised  by  implication.  MaJioney  v.  Bewley,  Me- 
Farland  v.  Bewley,  Tenn.  v.  377. 

27.  Sale  of  Gold  Mine  —  By  Parol  A  parol  contract  for  the  sale  of 
a  goltl  mine  cannot  be  enforced.  Melton  v.  I^mbard,  Cal.  iiL  125  ;  51 
Cal.  258. 

28.  Growing  Crops  —  Tenant.  Growing  crops  that  have  been  planted 
by  a  tenant,  under  such  circumstances  that  he  had  a  i-ight  to  believe  that 
he  could  reap  them,  will  not  pass  by  a  sale  of  the  land  by  the  owner. 
Hecht  V.  Dettman,  Iowa,  xi!i.  73 ;  56  Towa,  679. 

29.  Sale  of  Interest  in  Land  by  Heir  Apparent  —  Creditor.  The 
attempted  sale  of  an  interest  in  land  by  one  who  is  an  heir  expectant 
thereof,  the  ancestor  verbally  assenting,  does  not  avail  against  an  exist- 
ing creditor  whose  levy  is  made  after  descent  cast,  and  before  the  instrn- 
ment  is  acknowledged  and  recorded.     Alvis  v.  Schlesinger,  Ky  zvi.  780. 

80.  Ineumbrance  —  Waiver.  Where  a  vendor  has  covenanted  to  con- 
vey land  free  of  incumbrances,  a  notification  by  the  vendee,  before  the 
time  fixed  upon  for  conveyance,  that  he  will  not  receive  the  land,  excuses 
the  vendor  from  removing  an  incumbrance  then  resting  upon  it-  Weartr 
V.  Zimmerman,  Penn.  ii.  686 ;  3  W.  N.  C.  56. 

81.  Joint  Purchasers  —  Deed  taken  by   One.  One  of  two  joint  purchas- 
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en  cannot  take  a  oonveyance  to  himaelf  and  thereby  defraud  his  co>pnr- 
cbaser  by  the  plea  that  there  was  no  contract  in  writing  between  them 
and  the  vendor,  and  tliat  the  contract  was  therefore  void.  Brown  v. 
Brown,  Ya.  xviL  98. 

32.  Lien  —  Actum  on  Note  —  JEt^foreing  Lien.  The  vendor  of  land 
may  sue  at  law  upon  a  note  given  for  the  purchase-money,  and  at  the 
same  time  proceed  in  equity  to  enforce  a  lien  reserved  in  his  deed  for 
the  payment  of  the  same.  Palmer  v.  Harris,  111.  xii.  652 ;  100  111. 
276. 

33.  IbicL  —  Of  Adminittrator.  An  administrator,  who  sold  and  con- 
veyed land  prior  to  the  adoption  of  the  Code,  was  entitled  to  the  same 
equitable  lien  for  the  pnrchase-money  as  other  vendors.  White  v.  Beviere, 
Ga.  iiL  808. 

34.  JbitL  —  Agreement  to  Beeonvey.  A  verbal  agreement  by  the  ven- 
dee to  reconvey  the  land  to  the  vendor  if  he  do  not  pay  the  purchase- 
price,  does  not  prevent  the  enforcement  of  a  vendor's  lien.  Gallagher  v. 
Mart,  Cal.  L  457 ;  50  Gal.  25. 

35.  Rid.  —  Ateignment  of  Purehate-Moneg  Note.  The  assignment  of 
the  note  given  for  the  purchase-money  of  the  real  estate  carries  with  it 
the  lien  of  the  vendor,  and  all  the  equities  and  remedies  the  latter  would 
have  had  if  he  had  not  parted  with  the  debt.  BU$t  v.  Maton,  Iowa.  i. 
502;  42  Iowa,  329. 

36.  Btid.  —  Death  of  Vendee  —  Charge  on  Pertonalljf.  Unpaid  pni^ 
chase-money  for  land  due  at  the  time  of  the  death  of  vendee,  or  there- 
after becoming  due,  must  be  paid  out  of  the  personalty.  Sutherland  \. 
Harrison,  111.  v.  496  :  86  lU.  253. 

87.  Ibid.  —  Deed.  When  a  contract  of  sale  has  been  executed  by  a 
deed,  the  vendee,  in  order  to  defend  against  a  security  given  for  the  pur- 
chase-money, must  show  a  title  posiUvely  bad.  Asag  v.  Lieber,  Penu.  iz. 
356. 

38.  Ibid.  —  Deed  not  for  Pwrehaso-Money.  The  acceptance  of  a  deed 
in  which  a  lien  is  reserved  binds  the  vendee,  though  the  money  secured 
was  not  part  of  the  purchase  money.  TVezevant  v.  BeUis,  Tenn.  iii. 
770. 

39.  Bnd. — Denying  Title.  In  a  bill  to  enforce  a  lien  for  the  par- 
chase-money,  the  purchaser  cannot  deny  the  title  of  the  vendor,  unless 
there  be  fraud  or  actual  or  oonstrnotive  eviction.  Peters  v.  Bowman,  S. 
C.  U.  S.  viiL  161 ;  96  U.  S.  58. 

40.  Ibid. —  Sale  for  Instalment  Due  —  Purchaser's  Title.  A  vendor 
who  has  conveyed  an  absolute  estate  in  land,  retaining  a  vendor's  lien 
for  the  purchase  money,  cannot,  after  a  judgment  and  sale  thereon  for 
an  instalment  due,  assert  the  lien  and  have  the  land  sold  again  for  an  in- 
stalment maturing  after  the  sale  on  execntion.  as  against  a  purchaser  at 
SDch  sale.     Dickerson  v.  Ehy,  Mo.  xi.  777 ;  73  Mo.  1 33. 

41.  Ibid.  —  Promissory  Note  —  Notice.  As  between  an  assignee  of  a 
vendor's  lien  and  a  subsequent  bona  fide  pnrchaser  of  the  land  for  value 
witboat  notice,  actual  or  constructive,  of  the  claim  of  such  assignee,  the 
parchaser  takes  the  property  unaffected  by  the  lien.  Bank  v.  Barman, 
V«.xiii.  127;  75  Va.  604. 

42.  Ibid.  —  Note  or  Bond  for  Pri^.  A  note  or  bond  given  for  land 
is  not  a  lien  on  the  lan<l  for  the  purchase-money.  Smith  v.  High,  N.  C. 
xiii.  408. 

43.  Ibid.  —  Notes  in  Payment  to  be  Secured  by  Mortgage  —  Failure  to 
Secure.  Where  certain  notes,  received  in  pert  payment  on  conveyance 
of  lands,  were  to  be  secured  by  mortgage,  on  fitilure  to  so  secure  them 
the  vendor  may  enforce  a  vendor's  lien.    Madar  v.  Veers,  Iowa,  xii.  208. 

44.  Bid.  —  Note  in  Part  Payment  —  Decree.  Where  a  note  has  been 
given  in  part  payment  of  the  purchase  of  land,  a  vendor's  lien  cannot  be 
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decreed  except  after  the  ezhaostion  of  the  veixlor's  penonal  property, 
nnder  execution.     MeGatdey  v.  Hokt,  lod.  vii.  14 ;  62  Ind.  2od. 

45.  Ibid.  —  Recital  in  a  Deed  —  lAen  for  Purchase  Money.  TTie 
recital  in  a  deed  that  it  is  to  be  void  until  all  the  purchase  money  be  paid 
ha8  no  further  effect  than  to  retain  a  lien  for  the  purchase  money. 
MiskeUy  v.  Pitt*,  Tenn.  iv.  392 ;  9  Heisk.  198. 

46.  Ibid.  —  Record  —  Grots  Negligence  in  Purchasers.  Where  a 
vendor's  lien  is  expressed  upon  the  face  of  the  deed  to  the  vendee,  it  is 
craua  negligetUia  in  any  subsequent  purchaser  not  to  notice  it,  as  matter 
of  record.      Coles  v.   Withers,  Va.  x.  476. 

47.  Ibid. —  Sale  without  Security  —  Purchasers — Notice.  Upon  the 
sale  of  real  property  ou  credit,  without  security,  equity  raises  a  lien 
thereon  in  favor  of  the  vendor  for  the  unpaid  purchafe-money  ;  aiid  this 
lien  exists  whether  the  property  be  conveyed  to  the  purchaser  or  not 

Wagon  Co.  v.  Crocker,  U.  S.  C.  C.  xi.  150;  6  Saw.  514. 

48.  Ibid. —  St^tsequnU  Purchaser  without  Notice  —  EquUabie  Relief. 
A  purchaser  of  land  who  has  bought  hi  good  faith  and  without  notice  of 
any  prior  lien,  but  who  receives  such  notice  before  full  payment  of  the 
purchase-monev,*will  be  protected  pro  tanto.  Rawls  v.  Perkey,  Tex.  viL 
445;  50  Tex.  811. 

49.  Ibid.  —  Surrender  —  Proof.  So  long  as  the  debt  exists,  courts 
will  not  presume  that  a  vendor's  lien  has  been  surrendered.  Coles  v. 
Withers,  Va.  x,  475. 

50.  Ibid.  —  Retaining  Title  as  Security  —  Express  Lien.  SemNe 
that  there  is  no  substantial  distinction  between  the  case  of  a  vendor  who 
retains  title  as  security  for  unpaid  purchase-money  and  the  case  of  the 
vendor  who,  conveying  the  title,  retains  in  bis  deed  an  express  lien  for 
its  payment.     Ibid. 

6 1 .  Ibid.  —  Knowledge  of  Defect  —  Defence.  If  the  purchaser  know, 
at  the  timK  he  enters  into  the  contract,  that  the  vendor's  title  is  defective, 
and  that  it  requires  a  special  legislative  act  to  enable  him  to  convey,  and 
yet  take  possession  and  hold  under  the  contract,  he  cannot  set  up  this 
defect  in  defence  of  a  bill  to  enforce  the  vendor's  lien,  after  the  vendor 
has  procured  the  passage  of  such  special  statute.  Munford  v.  Pearce, 
Ala.  xiv.  237. 

52.  Ibid.  —  Title  —  Eviction.  In  the  absence  of  fraud  proof  of  out- 
standing title  is  no  defence  in  an  action  upon  a  vendor's  lien  note,  where 
a  deed  with  general  warranty  has  been  given  and  there  has  been  no  actual 
eviction.      Weel  v.  Wafers,  Tex.  xi.  486. 

58.  Ibid.  —  Extinguishment.  When  the  absolute  legal  title  has  passed 
to  the  vendee  and  no  express  lien  has  been  retained  by  the  vendor,  and 
notes  given  for  the  purchase-money  are  barred  by  the  statute,  the  implied 
lien  of  the  vendor  upon  the  land  is  extinguished.  Fisher  v.  Eisher,  Tenn. 
ii.  584. 

54.  Ibid.  —  Vendee  Divesting  Title.  Where  a  vendee  has  entered  and 
acquired  an  equitable  title,  he  cannot  by  any  act  of  his  divest  it  to  tbe 
prejudice  of  any  one  who  has  acquired  a  lien  upon  it.  Eberly  v.  Lehman, 
Penn.  xv.  57 ;  100  Penn.  St.  642. 

55.  Ibid. —  Waiver  —  Mortgage.  A  vendor's  lien  is  WMved  by  tbe 
taking  of  a  mortgage  on  the  premises  to  secure  the  purchase^noney. 
Wills  V.  ffarter,  Cal.  x.  198 ;  66  Cal.  842.  Richards  v.  MePkerson,  Ind. 
xii.  465 ;  74  Ind.  158. 

56.  Ibid.  —  Personal  Security  Taken.  A  vendor's  lien  is  not  waived 
by  taking  personal  security  for  the  pnrchase-raonev.  Bradley  v.  Chtrtis, 
Ky.  xi.  569  ;  79  Ky.  327.  Williams  v.  Jones,  III.  xiii.  12  ;  100  111.  362. 
Per  contra,  Kendrick  v.  Eggleston,  Iowa,  xii.  77  ;  66  Iowa,  128.  Atert 
V.  Lute,  Iowa,  xiL  113 ;  66  Iowa,  846.  Brown  v.  Barrett,  Ho.  xiv. 
179. 
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57.  Ibid.  —  Widow  Taking  all  the  Per$onalty  —  Contribution  from  Reaty. 
Where,  by  statute,  the  widow  is  entitled  to  the  whole  of  the  personal 
estate,  the  unpaid  price  of  land  purchased  by  the  deceased  and  descending 
to  her  with  other  heirs  must  be  wholly  paid  out  of  the  personal  estate, 
without  contribution  from  the  real  estate.  SuUterland  v.  Harriton,  111. 
y.  49G  ;  86  111.  283. 

58.  Notet  Maturing  at  Different  Dates  —  Priority.  Where  two  or 
more  non-negotiable  promissory  notes,  maturing  at  different  dates,  are 
given  in  payment  for  the  same  tract  of  land,  the  lien  secured  by  the  note 
first  falling  due  is  not  entitled  to  priority.  Bank  v.  Beard,  Tex.  vL 
732. 

69.  Note  for  Purchase- Money —  Defence.  Where  the  vendee  gives  his 
note  for  the  purchase-money,  and  takes  a  deed  with  general  warranty, 
and  there  is  no  fraud  on  the  part  of  the  vendor,  nor  ignorance  on  the 
part  of  the  vendee  as  to  a  defect  in  the  title,  the  vendee  cannot  succesa- 
folly  resist  the  payment  of  the  note  for  the  purchaso-money  unless  lie  has 
been  evicted.  Proof  of  a  paramount  title  outstanding  in  a  third  person 
is  no  defence.     Tarlton  r.  Dailey,  Tex.  xiL  317  ;  55  Tex.  92. 

60.  Parol  Contract —  Tender  of  Deed.  A  verbal  contract  to  convey 
laud  cannot  be  maintained,  though  the  vendor  tender  a  deed.  Crutchfield 
V.  DmotAon,  Tex.  vii.  62 }  49  Tex.  691. 

61.  Parties.  When  A.  purchnses  real  property  from  B.  and  sells  it  to 
C,  and  has  the  deed  made  from  B.  to  C.'s  wife  D.,  and  A.  takes  a  note 
from  C.  in  part  payment,  A.  is  the  real  vendor  to  C.  McLean  v.  TTiomp' 
son.  Miss.  i.  458;  62  Miss.  418. 

62.  Possession  —  Deed  made  on  Sunday.  Where  a  deed  for  land  is 
made  on  Sunday,  and  the  money  paid,  the  possession  of  the  land  having 
l>een  previously  given  to  the  vendee,  the  law  will  leave  the  parties  where 
it  finds  them.     Mis  v.  Hammond,  Ga.  ii.  484 ;  67  Gra.  179. 

63.  Possession  Resumed.  When  a  vendor  of  land  takes  a  note  from  the 
vendee  in  part  payment  on  an  executory  contract,  and  afterward  retakes 
possession  of  the  land  without  any  agreement  or  consent  on  the  part  of 
the  vendee,  such  repossession  of  itself  does  not  extinguish  the  contract. 
HaH  V.  Sliekney,  Wis.  iv.  120;  41  Wis.  630. 

64.  Presence  of  Vendor.  The  right  of  a  vendee  of  real  estate  to  re- 
quire that  the  vendor  shall  be  present  at  the  completion  of  the  purchase, 
and  receive  the  pnrohase-money  in  person,  is  not  absolute.  Essex  v. 
Daniel,  Daniel  v.  Essex,  Com.  PI.  i.  46. 

65.  Jbid. — Insanity.  The  fact  that  a  vendor  has,  at  one  times  been 
c-oufined  in  a  lunatic  asylum,  is  not  reasonable  ground  for  requiring  his 
presence  at  the  completion  of  the  purchase,  when  it  is  shown  that,  at  the 
time  of  executing  the  conveyance,  be  was  sane  and  competent.     Ibid. 

66.  Pretended  Title  —  Ouster.  A  conveyance  of  land  made  in  pur- 
suance of  a  prior  contract  is  not  within  the  statute  against  selling  pre- 
tended titles  by  reason  of  the  fact  that  intermediate  the  contract  and  the 
conveyance  the  grantor  was  ousted  and  remained  so.  Harral  y.  Leverty, 
Conu.  xvi.  744. 

67.  Purchase-Money — Donee.  The  lien  of  a  vendor  for  unpaid  pur- 
chase-money will  prevail  against  the  veudee's  donee,  whether  the  donee 
claim  under  a  deed  absolute  or  (as  in  this  caap)  under  a  mortgage.  But- 
terfieWY.  Okie,  N.  J.  xvi.  660. 

68.  Purchaser  Assuming  Mortgage  Debt.  Where  one  purchases  real 
property  incurahereil  by  a  mortgage,  and  agrees  to  pay  the  mortgage 
debt  as  a  part  of  the  consideration,  the  promise  may  be  enforced  by  the 
mortgagee.     Bassett  v.  Bradley,  Conn.  xiv.  13 ;  48  Conn.  224. 

69.  Purchaser  with  Notice.  —  Trust.  A  purchaser  of  land  sold  to  an- 
other, with  notice,  will  be  turned  into  a  trustee  for  the  first  vendee. 
.Herder  v.  Hemmt,  Cat.  L  677 ;  60  CaL  606.  Fildi  y.  Hooper,  Mass.  L 
428;  119  Mass.  62. 
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70.  Ihid.  —  Demand  for  More — Drain.  A  demand  that  a  greatw 
acreage  shall  be  convey^  than  that  to  be  paid  for,  though  the  exoeas  is 
half  of  a  public  drain,  will  not  be  granted,  ht  re  Popple  and  Barretfs 
CoiUract,  Ct.  of  Appeal,  iii.  347  ;  25  Week.  Rep.  248. 

71.  Recovery  of  Pwehate  Money —  Void  Sah.  A  purchaser  of  land 
by  a  contract  void  under  the  statute  of  frauds  may  recover  back  the  pnr- 
cbase^money  paid  without  tendering  possession,  provided  he  give  notice 
of  his  abandonment  of  the  contract.     Biyy$  v.  Johnson,  Tenn.  ii.  587. 

72.  Recovery  by  Vendee  of  Ineumbranee*  Paid —  ConlraH.  Where  a 
contract  for  the  sale  of  lands  has  been  executed  by  deed  of  conveyance 
either  directly  from  the  vendor,  or,  at  his  request,  from  another  vested 
with  the  legal  title,  an  action  will  not  lie  at  the  suit  of  vendee  to  recover 
the  amount  of  incumbrances  existing  at  the  time  of  the  conveyance,  and 
paid  by  him,  in  the  absence  of  an  express  undertaking  on  the  part  of  the 
vendor  to  pay  the  same.     Herryford  v.  Turner,  Mo.  vi.  669. 

73.  Recovery  of  Money  Paid —  Vendee  in  Ifefemlt.  A  vendee  in  de- 
fault cannot  sue  to  recover  that  part  of  the  parehase^^noney  which  be  has 
paid.     (May  v,  Bart,  Tex.  vi.  476  ;  49  Tex.  433. 

74  Right  to  Renounce  Sale  —  Waiver.  When  the  written  agreement 
of  sale  reserves  to  the  vendor  the  right  to  renounce  the  sale,  and  to  treat 
partial  payments  as  rent  money,  unless  full  puyment  is  made  by  a  certain 
day,  receipt  of  partial  payments  after  that  day  is  a  waiver  of  the  right. 
Stewart  v.  Cro$$,  Ala.  xiii.  622. 

76.  Reicittion  —  Insanity  of  Vendor.  Where  one  is  an  innocent  par- 
chaser,  without  knowledge  of  the  insanity  of  his  vendor,  and  the  parUes 
cannot  be  placed  in  statu  quo,  a  contract  for  land  will  not  be  set  aside 
because  of  the  insanity  of  the  vendor  at  the  time  of  conveyance.  Rttti 
v.  Fenton,  Ky.  vii.  498  ;  14  Bush,  490. 

76.  Ibid.  — Ouster  Suffered.  A  vendee  of  land,  in  possession  under  an 
executory  contract  of  sale,  may  not  suffer  an  ouster  in  pais,  and  then  ask 
for  a  rescission  of  the  contract.  Loclnoood  v.  B.  B.  Co.  Mo.  v.  605 ; 
66  Mo.  23. 

77.  Hid. —  Rekate.  The  interest  on  the  purchase-money  and  mesne 
profits  are  in  law  equivalents  of  each  other,  and  when  there  has  been  a 
release  of  one  there  can  be  no  recovery  of  the  other.  White  v.  l\ieier. 
Miss.  ii.  25. 

78.  Ibid.  —  Quantity.  —  Tract.  In  a  contract  for  the  sale  of  a  speci- 
fied tract  of  land  for  a  gross  sum,  a  mutual  mistake  in  quantity  is  no 

f  round  for  rescission  or  compensation.      Winston  v.  Browning,  Ala.  viii. 
46  ;  61  AU.  80. 

79.  Jbid.  —  Reservation  —  Breach.  Where  a  vendor  has  reserved  the 
right  of  living  for  a  period  in  the  house  conveyed,  and  enjoying  certain 
privileges  therein,  acts  of  misconduct  and  cruelty  to  the  vendor  by  die 
vendee  in  breach  of  the  contract  will  antborise  a  rescission  of  the  con- 
tract  and  deed.     Broke  v.  Drake,  Tenn.  xi.  208. 

80.  Jbid.  —  Return  of  Purchase- Money  —  Rent.  Upon  the  rescission 
of  the  sale  of  land,  upon  the  ground  of  fraudulent  misrepresentations  by 
which  the  sale  was  induced,  the  vendor  should  be  made  to  restore  the 
purchase-money  received,  less  such  sum  as  would  be  a  reasonable  com- 
pensation for  rent.     Sellers  w.  Vogel,  Tex.  xv.  125. 

81.  Ibid.  —  Failure  to  Make   Title — Terms.     When  the  purchase- 
*                      money  is  paid,  and  the  vendor  is  unable  to  make  title,  there  being  no 

manifest  fraud  or  injustice  in  either  party,  the  land  will  be  restored  to 
the  vendor  without  profits,  and  the  purchase-money  to  the  vendee  with- 
out interest.     Clay  v.  Hart,  Tex.  vi.  475. 

82.  Ibid.  —  Vendee  in  Possession.  In  the  absence  of  fraud  or  misrep- 
resentation of  facts  as  to  title,  a  court  of  equity  will  not  decree  a  rettcis- 
sion  of  contract  at  the  suit  of  a  vendee  of  land  in  possession  under  a  deed 
of  conveyance.     Hurt  v.  R.  R.  Co.  Mo.  v.  463. 
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83.  Stcmding  Timber  —  To  Remain  until  Payment  —  Vendor  of  Wood 
(hU.  Under  a  ooutract  for  land,  the  timber  to  remaiu  standing  and  the 
property  of  the  vendor  until  paid  for,  a  purchaser  from  the  vendee  of 
wood  cat  will  not  take  title  as  against  the  vendee  of  the  owner.  Dicker- 
mm  V.  Sojf,  Yt.  xvL  733. 

84.  SlockAolder — Purehater — Notice.  A  stockholder  is  not  a  pur- 
chaser in  good  faith  where  he  has  notice  that  the  sale  was  ordered  in  the 
absence  of  one  of  the  directors.  FarweU  v.  Houghton  Copper  Worke,  U. 
S.  C.  a  xii.  828. 

85.  Sufficient  Deteription  —  Acceptance.  See  Shardlow  v.  CotteriU, 
Ct.  of  Appeal,  xiii.  704. 

86.  Tender —  Payment  —  Time  Paid  Verbally.  The  time  for  the  ten- 
der of  the  deed  and  the  payment  of  the  purchase-money  can  be  fixed  by 
parol.     Lawrence  v.  Miller,  N.  Y.  xii.  634  ;  86  N.  Y.  181. 

87.  Terms  of  Payment.  Upon  a  contract  for  the  sale  of  land,  in  the 
absence  of  evidence  that  a  credit  was  to  be  given,  it  will  be  presumed 
that  the  sale  was  for  cash  to  be  paid  on  a  tender  of  the  deed.  JSppieh  v. 
Clifford,  Colo.  xvi.  229. 

88.  Tith.  A  contract  for  the  sale  of  land  conveys  the  title  in  equity 
only.    Fitxhugh  v.  MaxweU,  Mich.  ii.  275 ;  43  Mich.  188. 

89.  Ibid. — Condition  —  Payment  of  Note.  Where  a  vendee  took  land 
on  condition  that  a  note  given  and  indorsed  by  him  should  be  paid  by  the 
maker  or  indorser,  he  cannot  set  up  an  equitable  title  after  the  note  is 
barred.  It  was  his  duty  to  pay  as  indorser.  Kitw  v.  Miller,  Ga.  iii.  441 ; 
58  Ga.  509. 

90.  Ibid,  —  General  Warranty  —  Incumbrances.  A  contract  for  the 
sale  of  land,  which  provides  that  the  vendor  shall  convey  to  the  pur- 
chaser a  clear  title,  entitles  the  purchaser  to  a  conreyan^e  of  the  land 
with  general  warranty,  and  free  from  incumbrances.  Kinny  v.  Hoffman, 
Ya.  viii.  127  ;    31  Gratt.  442.     Hoecket  v.  Reete,  Cal.  xii.  73. 

91.  Ibid. — Payment  on  Contract  —  ApplieeUion.  Money  paid  gener- 
ally on  aooouut,  upon  an  executory  contract  of  sale,  will  be  applied  only 
to  the  payment  of  so  much  of  the  property  sold  as  the  vendor  may  law- 
fully sell.     Scheffer  v.  Tozier,  Minn.  vii.  752 ;  25  Minn.  478. 

92.  Vendee  Buying  at  Tax  Sale.  A  vendee  in  possession  of  land  under 
a  title  bond,  and  those  claiming  under  him  after  his  death,  cannot,  either 
directly  or  indirectly,  acquire  title  under  a  sale  for  taxes  that  accrued 
during  the  time  they  were  bound  to  pay  them.  Fitzgerald  v.  Spain, 
Ark.  L  369. 

93.  Warranty  —  Failure  of  Contideration.  In  sales  of  land,  partic- 
alarly  by  public  officers,  a  warranty  cannot  be  implied.  MileheUv.  Pinch- 
ney,  S.  C.  x.  675. 

94.  Ibid.  —  Waieer.  Where  the  purchaser,  after  his  bid,  becomes  in- 
formed of  the  deficiency  in  the  quantity  of  land  sold,  and  then  complies 
with  the  terms  of  sale  by  giving  his  bond  and  mortgage  and  accepting 
title-deeds,  he  thereby  waives  such  defect.     Ibid. 

WAIVER. 

1.  Defined.  Waiver  b  the  intentional  relinquishment  of  a  known 
right ;  there  must  be  both  knowledge  of  the  existence  of  the  right  and 
the  intention  to  relinquish  it.  Dey  v.  Martin,  Ya.  xvi.  443.  Benneche 
V.  In*.  Cb.  S.  C.  U.  S.  xiv.  885  j  106  U.  S.  855. 

2.  Aequieteenee  —  Silence.  Mere  silent  acquiescence  in  an  act  which 
constitutes  a  breach  of  a  condition  subsequent  in  a  deed,  does  not  amount 
to  a  waiver  of  the  forfeiture  because  of  such  breach.  Adams  v.  Ore 
Knoh  Copper  Co.  U.  S.  C.  C.  xii.  166. 

8.  Arbitration  —  Objection  to  Member  —  Award  Made.  An  objection 
to  an  arbitrator  on  the  ground  of  a  family  connection  is  waived  if  not 
made  until  after  award  given.     Robb  v.  Braehman,  Ohio,  xiv.  697. 
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4.  Aue$$metU  —  irregularitiu  of  Meeting.  An  appearance  before  a 
board  of  asseasment  and  a  submisBion  to  its  anthority,  though  a  protest 
is  entered  thereto,  is  a  waiver  of  all  irregularities  in  the  meeting.  State 
V.  Cooper,  Wis.  xvii.  702. 

5.  Condition  Subsequent.  Where  real  property  was  conveyed  sabjeet 
to  the  condition  subsequent,  that  if  intoxicating  liquors  were  sold  on  the 
premises  the  interest  conveyed  should  cease  and  should  revert,  and  such 
liquors  were  subsequently  sold  on  the  premises  by  au  intermediate  gran- 
tee with  the  knowledge  and  consent  of  the  grantors,  the  condition  was 
thereby  waived.     Barrie  v.  Smith,  Mich.  xii.  787 ;  47  Mich.  130. 

6.  Ibid.  —  Breach.  Allowing  defendant  to  expend  money  after  a 
breach  of  certain  conditions  subsequent,  and  uniting  with  him  in  the  sale 
of  a  portion  of  the  premises,  receiving  the  proceeds  to  their  own  use,  is  a 
waiver  by  the  grantors.  Cook  v.  St.  PauTt  Church,  N.  Y.  iii.  91 ;  67 
N.  Y.  594. 

7.  0/  Constitutional  Provision.  A  constitutional  provision  may,  like 
a  forfeiture,  be  waived  by  a  party  entitled  to  insist  upon  it.  Philips  v. 
Payne,  S.  C.  U.  S.  ii.  260 ;  92  U.  S.  130. 

8.  Conir€tet  —  Forfeiture  —  Matured  Rights.  Where  a  party  having 
the  right  to  declare  a  contract  to  convey  forfeited  for  ftulure  to  comply 
with  its  terms,  extended  the  time  of  payment,  and  agreed  to  waive  "  his 
rights  under  the  contract,"  there  was  a  waiver  of  matured  (or  past)  rights 
only.     Cohrt  v.  Kork,  Iowa,  xiii.  46  ;  56  Iowa,  658. 

9.  Contract  for  Land  —  Purchase- Money  —  Taking  Currency.  In 
a  contract  for  land  where  it  is  not  clear  whether  the  purchase-money 
is  to  be  paid  in  gold  or  currency,  acceptance,  without  objection,  of  cur- 
rency will  operate  as  a  waiver  of  a  demand  for  gold  or  its  equivalent. 
Lafferman  v.  Renshaw,  Md.  iii.  220;  45  Md.  119. 

10.  Building  —  Defect  —  Use  —  Notice.  In  order  to  constitute  a 
waiver  of  claim  by  the  owner  against  the  builder  for  defects  in  the  con- 
struction of  a  house,  not  only  the  subsequent  use  of  the  structure,  but 
knowledge  of  and  acquiescence  in  the  defect,  must  be  made  to  appear. 
HaysUr  v.  Owen,  Mo.  i.  561 ;  61  Mo.  270.  See  Flannery  v.  Rohrmayer, 
Conn.  X.  199  ;  49  Conn.  27. 

11.  Conversion — Judgment  for  "  Goods  Sold  and  Delivered."  Where 
property  has  been  convert«d  to  the  use  of  defendant,  and  plaintiff  has  ac- 
cepted judgment  upon  a  complaint  therefor  for  "  goods  sold  and  deliv- 
ered," an  action  for  conversion  will  not  lie;  the  tort  is  waived.  Field  v. 
Bland,  N.  Y.  x.  116. 

12.  Und.  —  Property  become  Realty.  Where  ties  have  been  taken  by 
one  who  was  a  sub-contractor  for  building  a  railroad,  and  have  been 
used  by  him  in  the  construction  of  the  road,  the  owner  of  the  ties,  after 
waiting  until  they  had  become  realty,  cannot  sue  the  railroad  company  in 
trover.     Railway  Co.  v.  Buseh,  Mich.  x.  688 ;  43  Mich.  571. 

13.  Dower — Homestead.  Unless  dower  is  allotted  iu  a  body  out  of 
other  lands  than  those  of  the  homestead,  there  is  not,  under  the  lUinob 
statute,  a  waiver  of  the  homestead  right.     Merritt  v.  Merritt,  111.  ix.  309. 

14.  Executions  Ordered  in  —  Action  against  Sheriff.  A  direction  lo 
return  executions  against  the  property  and  against  the  person,  that  an 
action  might  be  commenced  against  the  sheriff  as  bail,  given  to  a  deputy 
sheriff  without  the  sheriff's  knowledge,  is  a  waiver  of  the  sheriff's  lia- 
bility as  bail.     Douglass  v.  Habestro,  N.  Y.  xiv.  90. 

15.  Forfeiture  —  Lease  —  Repairs  —  Negotiations  for  Pwrchaser.  A 
forfeiture  of  a  lease  for  a  breach  of  covenant  to  repair  on  six  months'  no- 
tice, notice  being  given,  will  be  relieved  against  where,  during  the  running 
of  the  six  months,  negotiations  were  being  conducted  to  sell  the  term. 
Hughes  v.  R.  R.  Co.  H.  of  L.  iv.  275. 

16.  Homestead —  Statute.     A  homestead  exemption  may  be  waived 
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where  a  statute  allows  it.    In  re  Solomon,  U.  S.  C.  C.  1  Am.  L.  T.  R 
851. 

17.  Judgment  by  Content  —  Errort.  A  judgment  bj  consent  is  a  waiver 
of  all  errors,  except  a  fundamental  one  which  would  go  to  the  jurisdic- 
tion of  the  court.     Jjtuing  y.  Cunningham,  Tex.  xii.  61  ;  55  Tex.  231. 

18.  lAxad  Damaqet  —  lAmiiation  of  Claim.  Compensation  for  land 
condemned  for  public  use  must  be  claimed  within  the  statutory  limit,  or 
the  right  to  demand  it  will  be  waived.  MdUme  v.  Toledo,  Ohio,  viii.  726; 
34  Ohio  St.  541. 

19.  Lease — Condition  Broken  —  Rent  Received.  Receipt  of  rent 
with  notice  that  a  condition  of  tenancy  has  been  violated  operates  as  a 
waiver  of  a  forfeiture.     Griffin  v.  Tomkint,  Q.  B.  Div.  ix.  832. 

20.  Legal  Right  —  PuMie  Pdiey.  Every  one  has  a  right  to  waive, 
and  to  agree  to  waive,  the  advantage  of  a  law  or  rule  made  solely  for  the 
benefit  and  protection  of  the  individual,  and  which  may  be  dispensed  with 
without  infringing  a  public  right  or  public  policy.  Dezmazes  v.  BenejU 
Asio.  U.  S.  C.  C.  vii.  136. 

21.  Levy  under  Execution  — Property  Shown.  Where  the  sheriff  under 
an  execution  claims  (hat  certain  property  is  subject  to  the  writ,  the  point- 
ing it  out  by  the  owner  to  the  sheriff  is  not  an  abandonment  or  waiver  of 
the  title  or  lien  of  such  owner.     Davidson  v.  Dteyer,  Iowa,  xvii.  363. 

22.  Recognizance  —  Poor  Debtor  —  Attorneys.  An  agreement  by 
plaintiff's  attorney  that  the  debtor  need  not  deliver  himself  up  for  ex- 
amination, or  give  the  required  notice,  as  he,  the  attorney,  would  collect 
the  debt  out  of  the  proceeds  of  the  sale  of  the  debtor's  estate,  already 
made,  is  a  waiver  of  the  terms  of  the  recognizance,  and  the  debtor  need 
not  appear.     Andrews  v.  Knowkon,  Mass.  iii.  92. 

28.  Restrictive  Covenant  as  to  User.  What  is  sufficient  to  show  a  waiver 
of  a  restrictive  covenant  as  to  user.  See  Gtrman  v.  Ohapmetn,  Ct.  of 
Appeal,  V.  287  ;  26  Week.  Rep.  No.  10. 

24.  Specific  Performance  —  Consenting  to  Deed  of  Trust.  Where 
one  claiming  specific  performance  consents  to  the  vendor  making  a  deed 
of  trust,  he  waives  his  right  to  demand  a  deed.  Preston  v.  Stuart,  S.  C. 
U.  S.  V.  100;  95  D.  S.  200. 

25.  By  State  only.  A  limitation  by  the  legislature  can  be  waived  only 
by  the  state.     R.  R.  Co.  v.  People.  111.  i.  89. 

26.  (y  Statutory  Provision  —  Public  PoKey  —  Express  Waiver.  See 
White  V.  Ins.  Co.  U.  S.  C.  C.  v.  39 ;  4  Dill.  177. 

27.  Subrogation  Surety  —  Taking  Surety.  A  surety  of  a  purchaser 
of  land  waives  his  right  of  subrogation  to  the  vendor's  lien  by  taking  a 
deed  of  trust  from  the  purchaser  to  secure  the  amount  advanced  to  pay 
purchase  money  and  other  debts.     Gwynne  v.  Gwynne,  Tenn.  i.  623. 

WAE. 

1.  Suspension  of  Commercial  Intercourse.  A  war  saspends  all  com- 
mercial intercourse  between  the  citizens  of  the  belligerent  states,  except 
as  allowed  by  the  sovereign  authority.  Ins.  Co.  v.  Davis,  S.  C.  U  S.  vL 
289  ;  95  U.  S.  405. 

2.  Ibid. —  Agency  Continued.  To  hold  a  principal  liable  for  the  acts 
of  an  agent  during  hostilities  between  their  sovereignties  it  must  be 
shown  that  the  principal  consented  to  such  acts.     Ibid. 

8.  Forage  —  Soldier's  Information  —  Tort.  It  is  strictly  within  the  line 
of  the  duty  of  a  soldier  to  advise  where  forage  supplies  for  his  army  can 
be  found,  and  he  will  not  be  liable  in  a  civil  action  for  damages  for  the 
fota^e  takf-n.     Graves  v.  Fitzgerald,  Tenn.  i.  47. 

4.  Military  Occupation  —  Jurisdiction  of  Civil  Courts  of  Enemy's 
Country  over  Soldiers.  An  officer  of  the  army  of  the  United  States, 
whilst  in  service  during  the  late  war  in  the  enemy's  country,  was  not 
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liable  to  a  civil  action  in  the  courto  of  that  country  for  injariee  resulting 
from  acts  of  war  ordei-ed  hj  him  in  bis  military  character  ;  nor  could  he 
be  called  upon  to  justify  or  explain  his  military  conduct  iu  a  civil  tribunal 
upon  any  allegation  of  the  injured  party  that  the  acts  complained  of  were 
not  justified  by  the  necessities  of  war.    Dow  v.  Johnson,  S.  C.  U.  S.  ix. 


5.  Jbid.  —  Loe(d  Govemmenl.  The  military  occupation  of  an  enemy's 
territory  gives  the  commander  of  the  forces  authority  to  establish  such  a 
form  of  governtnent  as  he  shall  deem  fit.  Coleman  t.  2'ennesiee,  S.  C.  U. 
8.  viiL  321 ;  97  U.  S.  507. 

6.  Ibid.  —  Municipal  Laws.  When  any  portion  of  the  enemy's  coan> 
try  was  in  the  military  occuptttion  of  the  United  States  during  the  late 
war,  the  municipal  laws  were  generally  continued  in  force  and  adminis* 
tered  through  the  ordinary  tribunals  for  the  protection  and  benefit  uf 
the  inhabitants  and  others  not  in  the  military  service,  but  not  for  the 
protection  or  control  of  the  army  or  its  offioers  or  suldiers.  Dow  t. 
Johnson,  S.  C.  l).  S.  ix.  329. 

7.  Ibid.  —  Rebellion  —  Treasury  Regulations.  Treasury  regulations 
providing  for  trade  and  commercial  intercourse  with  the  inhabitants  of 
tlie  insurgent  states,  authoriced  such  intercourse  with  tlie  duly  appointed 
agents  of  the  United  States.  Snell  y.  Dwight,  Mass.  S  Am.  L.  T.  B. 
542. 

WABEHOUSEMAN. 

1.  Bank  and  Depositor  —  Storage  Receipts.  Where  it  was  agreed  be- 
tween a  bank  and  its  customer,  a  mercantile  firm  which  bad  applied  for  a 
loan,  that  the  firm  should  convert  its  storehouse  into  a  warehouse,  under 
the  state  law,  and  ifsue  receipts  upon  property  stored  therein  to  a  third 
party,  the  third  party  to  indorse  such  receipts  to  the  bank  as  collateral 
security  for  said  loan,  such  receipts  were  not  warehouse  receipts  within 
the  meaning  of  the  warehouse  system  of  the  state.  Adams  t.  Bank,  U. 
S.  C.  C.  ix.  804. 

2.  In  Bulk —  Negligence  —  Railroad  Company — Fire —  Recovery 
by  Owner  for  his  Portion  —  Grain  in  Elevator  —  Title.  Where  grain 
is  deposited  in  an  elevator,  and  in  the  course  of  business  is  mixed  with 
other  grain,  and  the  elevator  and  grain  are  destroyed  by  fire  oommuni- 
cated  from  a  railroad  train,  the  railroad  company  is  liable  to  the  owner 
of  the  grain  so  deposite<l  for  the  loss.  Arthur  v.  R.  R.  Co.  Iowa,  xvL 
717.     See  Fergttsonv.  Bank,  Ky.  vii.  561 ;  14  Bush.  555. 

8.  Conversion  —  Bailor  not  Owner  —  Delirery  after  Notice.  A 
warehouseman  will  be  liable  in  conversioD  to  the  owner  if  he  deliver 
the  goods  stored  to  the  bailor  after  he  has  bad  notice  that  the  goods  be- 
long to  another.   Croswellv.  Lehman,  Ala.  ii.  116;  54  Ala.  363. 

4.  JHevulor  Receipts  —  Surrender  Receipts  —  Priority.  As  Wtween 
actual  depositors  of  wheat  who  are  holders  of  elevator  receipts,  and  the 
vendees  of  the  warebousman  (operator  of  the  elevator)  wbo  have  sur- 
render certificates,  the  claims  of  the  former  have  priority,  when  there  is 
not  enough  wheat  in  the  elevator  to  satisfy  both  classes  of  clums. 
Greenleafv.  Dows,  U.  S.  C.  C.  xii.  545. 

5.  Fraudulent  Receipt  —  Penalty  —  Validity  of  Contract.  Where  a 
warehouseman  renders  himself  liable  to  the  penalty  in  the  act  relative  to 
warehousemen,  his  contract  with  innocent  parties  to  the  transaction  is  not 
thereby  invalidated.     Cochran  v.  Rippy,  Ky.  v.  266  ;  13  Bush,  495. 

6.  Indorsement  —  Attachment — Notice  to  Bailee.  An  indorsement 
and  delivery,  by  a  bailor,  of  a  receipt  for  goods  stored  in  a  private  wu«- 
house,  by  which  the  bailee  promises  to  deliver  the  goods  to  the  bailor 
upon  the  payment  of  charges,  and  not  to  hold  or  deliver  to  his  order,  do 
not  pass  the  title  to  the  goods  to  the  indorsee  as  against  aa  attaching 
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creditor  of  tba  Wlor,  no  notica  of  the  indorsement  baring  tieen  given  to 
the  bailee.     HaUgarten  v.  Oldham,  Mass.  xvi.  144. 

7.  Indorsement  and  Delivery — Lex  Loci.  An  indorsement  and  de- 
livery, in  another  state,  of  a  receipt  for  goods  stored  in  a  private  ware* 
house  in  this  state,  are  to  be  governed  by  the  law  of  this  state.     Rid. 

8.  Negotiability.  Warehouse  receipts  represent  the  property  to  which 
they  refer,  and  their  negotiability  serves  only  to  cut  off  any  defence  tho 
warehouseman  may  have.     Bank  v.  Boyee,  Ky.  ix.  405 ;  78  Ky.  42. 

9.  IHedgee  —  Lien  —  Notice.  A  pledgee  of  goods  stored  has  no  claim 
before  notice  against  the  bailee  who  has  delivered  them  on  the  order  of 
the  pledgor  to  a  purchaser  in  good  faith.     Bank  v.  Gayley,  Penn.  x.  474. 

10.  Property  not  in  Pbseeition —  Pledgee  —  Innocent  Purchaser  — 
Constructive  Possession.  A  warehouse  i-eceipt  given  to  a  pledgee  of 
property  not  actually  in  the  possession  of  the  wareliouseraan  will  not 
operate  a  constructive  possession  in  the  pledgee  as  against  innocent  pur- 
chasers.    Cochran  v.  Rippy,  Ky.  v.  266. 

11.  Purchaser — Notice  —  Revenue  Laws.  A  receipt  more  than  a 
year  old  when  the  act  of  Congress  requires  the  whiskey  it  represents  to 
be  withdrawn  within  the  year,  or  be  forfeited,  is  notice  to  the  taker  that 
the  whiskey  is  not  subject  to  the  receipt.  Sehoonhoven  y.  Curley,  N.  T. 
ix.753. 

12.  Receipt  —  Ownership  of  Property.  A  warehouseman  may,  under 
the  Eentucky  statute,  give  a  receipt  or  voucher  for  property  stored  in 
his  warehouse,  whetlier  owned  by  himself  or  others.  Cochran  v.  Rippy, 
Ky.  V.  266. 

18.  Jbid.  —  Possession.  A  receipt  will  not  be  negotiable  mider  tho 
Act  of  September  24,  1866,  unless  the  receiptor  has  possession  of  the 
goods  in  his  own  right.     Bank  v.  Gayley,  Penn.  x.  474. 

14.  Ibid.  —  Renewal  Receipt  —  Property  then  in  Possession  — Pledgee 
—  Innocent  Purchaser.  A  warehouse  receipt  in  renewal  of  a  similar  re- 
ceipt, but  given  to  pledgee  at  a  time  when  tho  property  is  actually  in  the 
possession  of  the  warehouseman  is  sufficient  against  a  subsequent  bond 
fide  purchaser  from  the  pledgor.     Cochran  v.  Rippy,  Ky.  v.  266. 

WABTR 

1.  Mining  c^ier  Execution  Sale  —  Redemption.  A  judgment  debtor 
in  possession  of  an  iron  mine  does  not  commit  waste  by  mining  the  ore 
after  a  sale  of  the  mine  upon  execution,  but  daring  the  period  allowed  for 
redemption.      Ward  v.  Carp  Rirer  Iron  Co.  Mich.  xii.  729. 

2.  Ibid.  —  Purchasing  Ore  Mined  after  Execution  Sale.  A  purchaser 
of  ore  so  mined,  who  carries  it  away,  is  not  liable  for  waste  to  the  pur- 
chaser at  the  execution  sale.    Ibid. 

3.  Mortgagor  and  Mortgagee.  In  the  absence  of  fraud,  a  mortgagor 
may  sellwood,  coal,  ore,  fruit,  or  grain  growing  upon  or  contained  within 
his  land  without  being  guilty  o{  waste  as  against  the  mortgagee,  for  tho 
reason  that  such  products  are  generally  intended  for  consumption  or  sale. 
Angier,  Truttee  v.  Agnew,  Penn.  xiii.  798.  See  Searle  v.  Sawyer,  Mass. 
viii.  520. 

4.  Ibid.  —  Purchaser  —  Fraud.  The  fact  that  one  has  purchased  such 
product  from  the  mortgagor  on  the  eve  of  the  latter's  bankruptcy,  and 
while  he  was  insolvent,  will  not  render  the  purchaser  liable  to  the  mort- 
gagee if  he  afterwards  carry  away  the  produce  bought,  unless  there  has 
been  a  fraudulent  combination  by  the  mortgagor  and  purchaser  to  dimin- 
ish the  mortgagee's  security.     Ibid. 

5.  Vendee  in  Defatilt  —  Bankruptcy  —  Neglert.  Where  a  vendee  in 
default  becomes  a  bankrupt,  and  allows  the  property  to  fall  away,  an 
injunction  will  be  g^ranted  and  a  receiver  appointed  to  prevent  farther 
waste.     7uJU  v.  Little,  6s.  i.  280 ;  56  6a.  189. 
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WATER  WAYS  AND  WATER  RIGHTS. 

1.  Abandunment  —  Hon  (Iter.  The  Don-user  of  a  watercourse  for  a 
time  will  not  be  treated  as  au  abaudonmeat.  Gordon  v.  R.  R.  Co.  Penn. 
vi.  727. 

2.  Accord  and  SatitfaeUon  —  Flowage  —  Mortgagee.  Where  the 
owner  of  laud  agreed  that  a  dam,  should  be  built,  and  he  adjusted  with 
the  dam  owner  his  claims  for  compensation,  his  mortgagee  cannot  maiu- 
taiu  an  action  for  damages  for  injury  from  flowage.  hele  v.  Schvamb, 
iMass.  ziv.  241 ;  131  Mass.  SS7. 

3.  Appropriation  —  Drainage.  A  prior  appropriator  of  water  is  en- 
titled to  it  as  against  a  subsequent  settler  upon  the  stream  from  which  it 
is  taken,  although  he  carry  the  water  over  an  intervening  divide  and 
use  it  to  cultivate  lauds  adjacent  to  another  stream  ;  but  the  removal  of 
water  for  drainage  only  is  pot  such  an  appropriation  of  it  as  gives  a  prior 
right  thereto.     Thomas  v.  Guiraud,  Colo.  xvi.  201. 

4.  Artificial  Course  —  Reservoir  —  Loss  of  Dam  —  Rights  of  Mill- 
Owners.  Where  a  reservoir  lias  been  made  and  the  flow  has  been  used 
by  the  mill-owners  for  thirty  years,  the  artificial  use  becomes  the  natural 
use.  and  upon  the  destruction  of  the  dam  no  mill-owner  can  rebuild  and 
control  it.    Adams  v.  Manning,  Conn.  xiv.  200 ;  48  Conn.  477. 

5.  Canals — Natural  Drain.  The  owner  of  an  estate  whose  waters 
flow  by  natural  drain  on  the  lands  of  his  neighbor,  has  the  right  of  cut- 
ting ditches  or  canals  by  which  the  waters  may  be  couceutrated  and  their 
flow  increased  beyond  the  slow  natural  process  by  which  they  would  ulti- 
mately reach  the  same  destination.  Guesnard  v.  Bird's  Er'rs,  La.  zii. 
691 ;  33  La.  An.  796. 

6.  Ibid.  —  Supply  from  State  Canal — Commissioners' Contract.  An 
agreement  made  by  a  canal  commissioner  with  a  mill-owner  that  so 
much  surplus  water,  not  required  for  the  purposes  of  navigation  in  a  «tate 
canal,  should  be  supplied  to  the  mill  as  would  |>ropel  a  certain  amount  of 
machinery,  will  not  btnd  the  state.  Fishback  v.  Woodruff,  Ind.  L  537 ; 
51  Ind.  102. 

7.  Bnd.  —  Purchasers  of  Canal.  The  purchasers  of  the  canal  have 
the  same  rights  in  withholding  the  water  without  incurring  any  penalty, 
except  the  loss  of  rent,  which  the  state  had.     3id. 

8.  Dams  —  Flowage.  The  right  to  maintain  a  dam  across  a  running 
stream  at  a  given  height  includes,  hs  an  incident,  the  right  of  flowage 
necessarily  caused  by  its  maintenance  at  that  height.  Albee  v.  Hagden, 
Minn.  vL  780 ;  25  Minn.  267. 

9.  Ibid. —  Height  of  Dam  —  Prescription.  The  claim  of  a  mill-owner 
having  a  prescriptive  right  depends  upon,  and  is  limited  by,  the  effective 
height  of  the  dam  according  to  its  structure  and  operation  when  in  re- 
pair and  good  order.      Voter  v.  Hobbs,  Maine,  viii.  786 ;  69  Maine,  19. 

1 0.  Jbid.  —  Right  to  Flowage.  A  w|tercourse  is  real  property,  the 
right  to  have  water  flowing  over  it  being  appurtenant  thereto.  Grant 
ing  that  the  owner  does  not  own  the  corpus  of  the  water  until  it  shall 
enter  the  ditch,  the  right  to  have  it  flow  into  the  ditch  appertuns  to  tbt 
ditch.    Ditch  Co.\.  Canal  Go.  Cal.  xiii.  716. 

11.  Ditches  —  Property  in  Natural  Stream — Diversion  of  Water. 
One  who  appropriates  water  (to  be  sold  to  miners  and  others)  by  means 
of  a  ditch  leading  from  a  natural  stream  has  no  property  in  the  water 
above  the  ditch.  Canal  and  Mining  Co.  v.  Boyt,  CaL  xi.  529  ;  57  Cal. 
44. 

12.  3id.  —  Separate  Interests  of  Private  Owners  not  Defined  — 
Water-Master  —  Abandonment.  An  irrigating  ditch,  constructed  by 
private  owners  for  the  purpose  of  irrigating  their  lands  from  a  river, 
does  i:ot  cease  to  be  private  property  because  the  several  persons  inter- 
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csted  have  not  accnrately  defined  their  respective  rights  therein,  or 
because  the  water  is  distributed  by  a  water-master  elected  and  paid  hj 
such  owners.     Cote  v.  Sanford,  Cal.  ix.  546 ;  54  Cal.  24. 

13.  Ibid.  —  Quasi  Public  Ditch  —  Privale  Rights  —  Summary  Pro- 
cess of  Water  Commissioners.  A  quasi  public  ditch  is  to  some  extent  a 
private  ditch,  and  private  persons  cannot  be  deprived  of  tlieir  rights 
therein  by  a  summary  process  of  tailing  possession  thereof  by  water  com- 
missioners.    Jbid. 

14.  Ibid.  —  Right  of  Way — Pttblic  Land*.  A  party  cannot  be  held 
responsible  in  damages  for  the  right  of  way  for  a  WHter  ditch  across  pub- 
lic lands  belonging  to  the  United  States  by  persons  who  enter  upon  said 
lands  after  the  ditch  has  l)een  completed.  Shoemaker  r.  Hatch,  Nev. 
vii.  210;  13  Nev.  261. 

15.  Division  of  Land — Measuring  Supply.  The  land  under  the 
Water  and  dam  may  be  divided  by  metes  and  bounds,  and  each  party  may 
be  assigned  his  portion  thereof,  subject  to  the  servitudes  and  chaise  of 
keeping  up  and  repairing  the  dam.  Provision  may  l)e  made  for  measur- 
ing the  water  used.  Cooper  v.  Water  Power,  Iowa,  i.  612.  Town  v. 
Faulkner,  N.  H.  i.  382. 

16.  Embankment  —  Dedication  —  Bridge.  Where  an  embankment, 
not  put  up  to  make  a  mill-dam,  has  been  dedicated  for  s  highway,  and 
destroyed,  it  need  not  be  restored  by  the  town ;  a  bridge  may  l)e  built. 

Welton  V.  Town  of  Wolcott,  Conn.  xvii.  892. 

17.  Flowage —  Variance —  Wetter- Mill  —  &eetm-Mill.  The  allega- 
tion in  a  complaint  for  flowage,  that  the  defendant's  intestate  erected  and 
maintained  a  water-mill  and  a  dam  to  raise  water  for  working  it,  is  not 
sustained  by  proof  of  the  existence  of  a  steam-mill  and  a  dam  to  raise 
water  for  floating  logs.  Dixon  v.  Eaton,  Maine,  vii.  781 ;  68  Maine, 
542. 

18.  Injunction  —  New  Dam  —  Excessive  Use.  An  injunction  will  not 
be  granted  to  prevent  the  excessive  use  of  water  upon  the  erection  of  a 
mill-dam ;  untO  such  use  has  been  made  parties  are  not  injured.  Town 
V.  Faulkner,  N.  H.  i.  382;  96  N.  H.  255. 

19.  Ibid.  —  Ultimate  Use  UnlcewfuL  Where  the  ultimate  appropria- 
tion of  water  would  be  unlawful,  any  steps  taken  to  prepare  the  stream 
for  such  future  use  will  be  enjoined.     Howe  v.  Norman,  R.  I.  xiii.  156. 

20.  Control  by  Land-Owner — Where  Rising.  A  Isnd-o^wner  has  no 
better  right  to  stop  the  flow  of  a  watercourse  which  has  its  origin  on  his 
own  land  than  if  it  arises  elsewhere.     Ibid. 

21.  Mill  Privileges -^ Natural  JSream  —  Flow —  Torts—  Gen.  Slat. 
The  owner  of  a  mill  on  a  natural  stream,  who  withholds  or  lets  down  the 
water  in  excessive  quantities,  beyond  what  is  incidental  to  the  necessary 
or  reasonable  use  and  operation  of.  his  mill,  is  not  protected  by  the  mill 
acts.  Gen.  Stat.  c.  149.  C7app  v.  Herrick,  Mass.  z.  774 ;  129  Mass. 
292. 

22.  Ibid.  —  Use  of  Water  through  Mill  Race  —  Injunction.  A  riparian 
owner  will  not  be  enjoined  from  using  the  water  of  a  river  through  a 
race  for  mill  purposes,  although  not  returned  to  the  natural  channel 
before  reaching  the  territory  of  an  adjoining  proprietor,  who  also  uses 
the  water  for  mill  purposes,  where  it  appears  that  there  was  not  sufficient 
water  for  both  mills,  and  that  plaintiff  could  use  the  water  after  it  had 
passed  from  defendant's  race  with  substantially  the  same  results  as  if 
obtained  by  a  continuous  flow  through  his  own  race.  Mason  v.  Cotton, 
U.  S.  C.  C.  xi.  179. 

23.  Mississippi  River  —  Logging  —  Common  Use  —  Injury  to  Tt»- 

Cvements.    The  use  of  the  Mississippi  River  as  a  highway  to  run  down 
^   is  a  right  common  to  all,  gnbject  to  be  regulated  by  the  federal  gov- 
ernment,  or,  in  the  absence  of  such  regulation,  by  the  states,  where  par. 
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tions  of  the  river  lie  wholly  within  their  boundaries.  But  this  common 
right  gives  no  immunities  to  individuals  for  injuries  committed  while 
using  it.     U.  S.  V.  Miss.  River  Boom  Co.  U.  S.  C.  C.  x.  i>16. 

24.  Chemge  of  Natural  Flow  of  Water  by  Proprietor  —  Right  of  Other 
Parties  in  such  Change  —  Restoration  to  Natural  ChanneL  A  proprie- 
tor  at  the  head  of  a  stream,  who  has  changed  the  natural  flow  of  the 
water,  aod  who  has  continued  such  change  for  more  than  twenty  years, 
cannot  afterwards  be  permitted  to  restore  it  to  its  natural  channel  when 
it  will  have  the  effect  to  destroy  the  mills  of  other  proprietors  below, 
which  have  been  erected  in  reference  to  such  change  in  the  natural  flow 
of  the  water.     Shepardson  v.  Perkins,  N.  H.  x.  371 ;  58  N.  H.  354. 

25.  NavigaUe  Rivers  —  State  Rules  of  Navigation.  The  right  to 
navigate  public  rivers  is  common  to  all,  but  the  manner  of  snch  use  may 
be  controlled  and  regulated  by  the  state  government.  Commissioners  of 
Sinking  Fund  v.  Navig.  Oo.  Ky.  xi.  394;  79  Ky.  73.  Jiuse  v.  Glover, 
V.  S.  C.  C.  XV.  388. 

26.  Md.  —  Constitutional  Law  —  Contract  —  Jmpairitig  OUigations. 
Where  there  is  a  contract  between  the  state  and  a  corporation  for  the  irn* 
provenient  of  a  public  river,  and  the  contract  does  not  vest  a  monopoly, 
but  simply  gives  the  right  to  demand  tolls  for  navigation,  any  legislation 
impairing  its  obligations  is  unconstitutional.  Commissioners  of  Sinking 
Fund  V.  Navig.  Co.  Ky.  xi.  894 ;  79  Ky.  73. 

27.  Ibid.  —  Improvements  bg  Private  Persons.  —  ToUs.  The  state  may 
contract  with  individuals  or  corporations  for  the  improvement  of  a  public 
river,  and,  as  a  consideration  therefor,  may  transfer  to  them  the  tolls 
arising  from  its  navigation  by  the  public.  Rdd.  See  Huse  v.  Glover, 
U.  S.  C.  C.  XV.  388. 

28.  Ibid.  —  Public  Control — Compensation.  The  state  may  resume 
control  of  improvements  in  public  rivers  on  [layment  of  just  compensa- 
tion therefor.  Commissioners  of  Sinking  Fund  v.  Navig,  Oo.  Ky.  xL 
894 ;  79  Ky.  78. 

29.  Obstruction  —  Negligence,  Rentoving  an  obstruction  in  the  flow 
of  water  in  a  naturnl  watercourse,  on  the  land  of  the  party  removing  the 
same,  is  a  lawful  act,  and  such  party  is  not  liable  for  an  injury  resulting 
from  such  removal,  unless  he  be  guilty  of  negligence  in  the  mode  in  which 
removal  is  made.     JUiUs  v.  R.  S.  Oo.  S.  C.  x.  380. 

30.  Ibid.  —  Deposit  of  Sawdust  —  Injunction.  An  injunction  will 
issne  to  restrain  a  party  from  depositing  the  sawdust  and  other  waste  of 
a  saw-mill  in  a  running  stream  to  the  injury  of  mill-owners  farther  down 
the  stream.     Canefeld  v.  Andrews,  Vu  xiii.  380. 

81.  Old  Course  Diverted —  Insufficiency  of  New  Channel —  Injury  to 
Mine.  Where  an  old  course  is  diverted  and  the  cubical  capacity  is 
greater  in  the  new  channel,  but,  by  reason  of  its  construction,  it  does  not 
carry  off  the  water  after  heavy  rains  as  well,  the  person  making  this 
new  course  is  liable  for  injury  to  a  mine  by  reason  of  its  insufiiciency. 
Musgrave  v.  Smith,  II.  of  L.  v.  350 ;  26  Week.  Rep.  Nos.  5,  6. 

32.  Remedy  for  Water  Taken — Power  to  lake.  A  statute  which  pro- 
vides a  remedy  for  water  taken  for  the  public  use  will  not  be  construed 
to  give  the  power  to  take  the  water,  that  powef  being  in  derogation  of 
common  right.     Howe  v.  Norman,  R.  I.  xiii.  155  ;  13  R.  I.  488. 

83.  Supply  through  Pipe.  A  grant  of  "all  the  water  that  will  run 
through  a  lead  pipe  with  a  three-eighths  of  an  inch  bore  from  a  spring 
or  well  "  to  a  certain  point,  means  that  the  grantee  may  draw  wxter  from 
the  spring  to  the  said  point  in  a  lead  or  wood  pipe  with  a  three-eighths 
of  an  inch  bore.     Markham  v.  Stowe,  N.  Y.  ii.  687  ;  66  N.  Y.  574. 

34.  Ibid.  —  Quantity.  The  reference  to  the  size  of  the  pipe  was  not 
designed  as  -a  measurement  of  the  water  granted,  bat  as  a  restriction 
upon  the  size  of  the  pipe.    Jbid.      , 
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Si,  PoUtUing  Stream.  A  ripftrian  owner  has  the  rijjht  to  have  the 
water  of  the  stream  flow  through  or  by  his  land  in  its  iiattfral  parity,  and 
without  appreciable  pollution  cansed  by  owners  above  him.  Bleaching 
and  Dyeing  Co.  v.  Waukuck  Co.  R.  1.  xv.  94 ;  Iff  R.  1.  611. 

36.  Springi  GratUed — Aqueduct  —  Ou  of  Water — Facilities  to  Get 
it.  Where  in  a  warranty  deed  of  land  u  the  following  clause :  "  Also 
conveying  the  right  to  draw  water  from  any  and  all  the  springs  in  said 
Clements' "  [the  grantor's]  "  land  easterly  and  above  the  aforesaid  de- 
scribed premises,  with  the  riglit  to  oondact  the  same  by  aqueduct  to  said 
|M«mises  for  all  uses  or  purposes  forever,"  the  grantee  is  entitled  to 
take  all  the  water  from  the  springs,  provided  the  same  be  in  good  faith 
required  for  use  in  the  granted  premises,  and  to  make  such  reasonable 
arrangements  about  the  springs  as  are  reasonably  necessary  to  enable 
him  to  use  all  the  water.  Stevenson  t.  Wiggin,  N.  H.  i.  660 ;  56  N  H. 
308. 

37.  Water  Power —  Change  of  Use.  A  grant  which  is  expressly  a 
grant  of  a  certain  quantity  of  water  power,  though  designed  to  be  imme- 
diately used  for  particular  ends,  as  one  kind  of  mill,  is  not  incousistenl 
with  a  change  of  uses  as  to  another  kind  of  mill,  where  no  restriction  is 
expressed.  Hathaway  v.  Mitchell,  Mich.  iL  653;  34  Mich.  164.  J}ow 
y.  Edes,  N.  H.  vii.  532. 

88.  Water  Sttpply  to  Oity  —  Failure  to  Supply  — Citizens  Loss  by  Fire. 
A  citizen  has  no  cluim  against  a  water  company  for  loss  by  fire,  upon  its 
failure  to  perform  its  contract  to  supply  the  city  with  water.  Ferris  v. 
Water  Co.  Nev.  xii.  90 ;  16  Nev.  44. 

39.  Use — Navigation.  A  riparian  owner  may  use  for  any  purpose, 
and  for  his  own  advantage,  the  water  of  a  navigable  stream  passing  or 
adjoining  his  land,  so  long  as  he  does  not  impede  navigation,  and  so  long 
88  there  is  no  claim  by  the  state  or  the  United  States  as  an  abednte  pro- 
prietor.   Morrill  v.  Heater  Power  Co.  Minn.  ix.  50 ;  26  Minn.  222. 

40.  Grant  of  Undivided  Half  of  Sufficiency  o)  Water  for  a  Certain 
Purpose  —  Natural  Diminution.  The  grantee  of  an  undivided  half  of 
a  sufficiency  of  water,  for  a  certain  purpose,  takes  by  his  grant  no  more 
than  one  lulf  of  the  whole  quantity  of  water  in  the  stream,  whenever 
Boch  quantity  is  by  natural  causes  diminished  below  such  sufficiency. 
Dow  ▼.  Edes,  N.  H.  viL  582  {  58  N.  H.  193. 

WILLS. 

L  OBIfB«AL  QCBSTIOn.  VI.  ConTBBSioir. 

II.  Tbstamehtart  Dispobitioh.  vii.  Powkrs. 

ni.  ExBOUTioN  AHD  Probatb.  VIII.  Adtavcbmeht. 

IV.  Lboacibs  and  Bbqubstb.  IX.  Distribution. 

V.  Obvisbs.  X.  Retocaton. 

1.  Chnstruetion  —  Oovrt  and  Jury.  All  questions  teaching  the  oper-  I.  General 
ation,  construction,  and  effect  of  wills  and  other  instruments  in  writing  Qo'^tions. 
are  for  the  determination  of  the  ooart,  and  not  for  the  jury.     Burk  v. 

Lee,  Va.  xiv.  187  ;  76  Va.  386. 

2.  3id.  —  By  Court  —  Necessary  Advice.  When  no  trust  is  involved, 
and  no  advice  or  guidance  to  an  executor  or  other  trustee  is  required, 
parties  claiming  under  or  against  a  will  cannot  maintain  an  action  for  the 
mere  purpose  of  obtaining  the  court's  opinion  as  to  the  meaning  or  legal 
effect  of  we  will.     Oorry  v.  Fleming,  Ohio,  iii.  417. 

8.  Mid.  —  Other  Wills.  Subsequent  wills  using  the  terms  employed 
in  wills  which  have  been  construed,  will  be  construed  upon  these  former 
wills.  *  Jt  r«  Tanquarny,  Cv  of  Appeal,  xiv.  160. 

4.  Accounting  —  Maintenance  —  Discretion.  Where  a  testator  in 
disposing  of  his  property  pat  the  income  which  should  go  to  his  children 
into  bis  widow's  hands,  "  to  be  applied  by  her  to  the  maintenance,  sup- 
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port,  and  education  of  tnj  children  who  may  be  under  age,  but  without 
being  called  upon  to  give  any  account  of  the  inaoiier  iu  which  she  may 
have  applied  it ;  as  it  is  my  wish  that  she  shall  have  the  control  of  its  use 
and  disposition  so  lou^as  she  shall  remain  my  widow,"  the  widow  cannot 
be  made  to  account  for  any  surplus  during  the  infancy  of  the  children, 
unless  there  is  proof  of  mismanagement  or  waste.  Biddle't  JittaU, 
Penn.  i.  180. 

5.  "  JSocmU  of  Account.  Where  the  only  "  books  of  account  "  kept  by 
the  testator  were  the  books  of  his  firm,  these  must  be  taken  to  be  his 
"  books  of  account,"  if  so  referred  to  by  him.  Lawrence  t.  Lindkay,  N. 
Y.  iii.  220 ;  67  N.  Y.  108. 

6.  Conbradiction.  Where  there  are  two  contradictory  clauses  in  a 
will  on  the  same  subject-matter,  the  former  must  give  way  and  the  latter 
take  effect.  Sftee>z'g  Appeal,  Sheetz  t.  Sheets,  Penn.  iii.  93.  See  Thorn- 
ton V.  Brilton,  U.  S.  C.  C.  xii.  454. 

7.  Cy  pres —  Cotuiruction.  The  doctrine  of  cy  pre$  means,  not  that 
what  comes  nearest  to  the  testator's  object  in  bis  will  should  be  looked 
to,  but  what  comes  nearest  to  that  object  in  his  will  which  lias  failed. 
Mayor  of  Lyons  v.  Advocate  General  of  Bengal,  Privy  Council,  ii.  183 ; 
1  App.  Gas.  91. 

8.  Und. —  Charity.  The  doctrine  of  cy /m-m  applies  even  where  the 
residuary  estate  is  given  to  a  charity,  so  that  if  this  doctrine  did  not 
apply,  the  lapsed  legacy  would  have  fallen  into  the  residuary  estate. 
Jbid. 

0.  Jbid.  —  Trutt  for  Charity  —  JUegal  Direction.  Where  in  a  trust 
to  a  legal  disposition  is  appended  an  ill^al  direction,  the  law  will  strike 
down  the  unlawful  direction  and  leave  the  primary  and  innocent  intent 
untouched.     Manners'*  Appeal,  Penn.  x.  344. 

10.  Eketion  —  Setting  up  Adverse  Rights.  One  who  has  elected  to 
hold  property  under  a  will  cannot  afterwards  set  up  any  right  of  his  own 
which  shall  defeat  the  full  operation  of  every  part  of  such  wilL  Watson 
V.  WaUon  Mass.  x.  18 ;  128  Mass.  152. 

11.  Executor  as  IVustee.  Where  a  testator,  in  his  will,  desired  that 
bis  negro  property,  mules,  stock,  mill  gin,  etc.,  should  be  kept  on  his 
plantation  for  ten  years  after  his  decease,  and  used  and  worked  thereon, 
and  the  profits  applied  to  the  education  of  certain  childien ;  and  that,  at 
the  expiration  of  the  ten  years,  the  property  should  be  sold  and  the  pro- 
ceeds paid  over  to  persons  named  iu  the  will,  these  powers  and  duties 
did  not  constitute  the  executor  a  trustee.  Foxworth  v.  White,  Ala.  xvi. 
676. 

12.  Meaning  of  "  Heirs.''  See  Rand  v.  Butler,  Conn.  xiii.  653;  48 
Conn.  293. 

13.  "  Husband."  It  may  be  shown  that  a  woman  intended  her  hus- 
band de  facto  as  the  lieneficiary,  and  not  her  lawful  husband.  Hardy  v. 
Warren.  Mass.  xvii.  176. 

14.  Inconsistent  Provisions.  Two  clauses  in  a  will  making  incon- 
sistent dispositions  of  the  same  property  are  to  be  construed  together  if 
possible,  and  as  parts  of  one  scheme  or  disposition  of  the  estate.  Qaflin 
V.  Ashton.  Mass.  x.  168. 

15.  Intestacy —  Disposition  of  Eslaie.  It  b  presumed  that  a  testator, 
when  he  makes  and  publishes  his  will,  intends  to  dispose  of  the  whole  of 
hb  estate,  unless  the  presumption  b  rebutted  by  its  provisions,  or  other- 
wise, by  evidence  to  the  contrary.  Biggins  v.  Dwen,  111.  xiii.  141 ;  100 
111.  554.     See  Clark  v.  Atkins,  N.  C.  xvii.  759. 

1 6.  Latent  Ambiguity.  As  to  use  of  name  of  married  womam  See 
Johnson's  Appeal,  Penn.  iii.  158 ;  8  W.  N.  C.  52. 

17.  Name — Description  —  Parol  Evidence.  When  words  in  a  will 
are  fairly  and  legitimately  applicable  to  one  thing  as  its  name,  and  are 
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equally  applicaUe  to  another  thing  as  words  of  description,  parol  eri- 
dence  is  admissible  to  show  in  which  of  the  two  senses  the  testator  was 
in  the  habit  of  using  the  words.  Boggi  v.  Taylor,  Ohio,  iL  28 ;  29  Ohio 
St  172. 

18.  Neeeuary  Support  of  Famify  —  War.  The  sale  of  property,  to 
provide  for  the  necessary  support  of  the  widow  and  the  children,  cannot 
be  oonstraed  into  an  act  to  aid  an  insurrectionary  government.  KnotU 
V.  Sleami,  S.  C.  U.  S.  i.  62 ;  91  U.  S.  638. 

19.  OmitsioH  of  Ohild  bg  Mistake — Prorinon  Made.  There  is  no 
omission  of  a  child  by  mistake  where  the  testator  attempted  to  provide 
for  her,  and  thonght  he  had  done  so.  Hurley  v.  (ySulUvcm,  Mass.  xvii. 
652. 

20.  Pard  Proof — Latent  Ambiguity.  The  only  exception  to  the 
rnle  excluding  parol  evidence  of  tlie  intention  of  the  testator  is  in  cases 
of  latent  ambiguity.  3urk  v.  Lee,  Va.  xiv.  187  ;  76  Va.  386.  Lee  v. 
Shivert,  Ala.  xv.  6 ;  70  Ala.  288.  See  Laker  v.  Hordem,  1  Chan.  Div. 
644. 

21.  "  Second  Cottsint " —  Same  Degree.  A  bequest  to  "second  cons- 
ins  "  $impliciler,  witliout  a  context,  includes  only  second  cousins  strictly 
so  called,  and  not  persons  standing  within  the  same  degree  as  second 
cousins,  as,  for  instance,  children  or  grandchildren  of  first  cousins,  com- 
monly known  as  first  cousins  once  and  twice  removed  respectively.  Be 
Parker,  Bentham  v.  WiUon,  Ct.  of  Appeal,  xii.  608 ;  44.  L.  T.  R.  N.  S. 
885. 

22.  Declaration  of  Trutt.  A  paper  intended  to  operate  as  a  will  but 
wholly  invalid  as  such  cannot  be  turned  into  a  declaration  of  trust  and 
so  have  the  effect  of  a  will,  although  not  in  accordance  with  statutory 
provisions.     Long's  Appeal,  Penn.  vi.  57 ;  92  Penn.  St.  171. 

23.  Jbid.  —  Words  of  Bequest.  Words  of  request,  desire,  expectation, 
and  the  like  in  a  will  are  creative  of  trusts,  when  from  the  context  or  by 
necessary  implication  the  contrary  does  not  appear.  Houdley  v.  Wright- 
son,  Aid.  xvi.  433. 

24.  &id,  —  Precatory  Trusts  —  How  Created.  A  precatory  trust  may 
l)e  created  by  such  words  as  "  hope,"  "  wish,"  "  request,"  etc,  where  the 
subject  and  object  are  sufficiently  certain  and  the  words  are  not  modified 
l>y  the  context  so  as  to  amount  to  mere  suggestions,  or  negatived  by  other 
expressions  of  a  contrary  intention.  Bohon  v.  Barret's  Exr,  Ky.  xi. 
839. 

25.  Widow  —  Quarantine  Bights  —  Dower  —  Assignment.  The 
quarantine  right  of  a  widow  is  a  clear  statutory  one,  and  can  only  be  ter- 
minated by  an  assignment  of  dower,  and  ejectment  will  lie  to  enforce  it. 
It  is  also  capable  of  assignment,  which  carries  with  it  all  the  incidents 
belonging  to  it  prior  to  its  transfer.    Brown  v.  Moore,  Mo.  xiii.  758. 

26.  Testamentary  Disposition.    Where  a  person,  about  to  make  a  trip,   II-  Testamen- 
execnted   the  following  paper:  "  Baltimore,  July  20,  1882.     In  antici-  {fj^. '''''^'' 
pation  of  my  departure  from  the  city  of  Baltimore,  and  to  provide  for 

possible  contingencies,  I  hereby  give,  bargain  and  sell,  and  transfer  unto 
my  daughter,  Ann  C.  Kelleher,  her  personal  representatives  and  assigns, 
all  my  machinery,  horses,  wagons,  goods,  chattels,  and  eCFects  which  I 
now  have  or  may  hereafter  acquire  or  possess,  and  all  moneys,  claims, 
and  demands  to  which  I  am  or  may  be  hereafter  entitled,  reserving  to 
myself  the  use  of  the  sapoe  and  the  right  to  dispose  of  the  same  other- 
wise if  I  deem  proper.  Witness  my  hand  and  seal  this  20th  day  of  July, 
1882.  Owen  (his  f  mark)  Kernan.  Witness,  James  McColgan,"  and 
he  made  the  proposed  trip,  returned,  nnd  died  shortly  afterwards,  the 
paper  was  held  a  will.     KeUeJur  v.  Kernan,  MH.  xvi.  622. 

27.  Hid.  —  Deed  —  Anticipalory  Disposition.  A  deed  of  conveyance 
executed  by  a  person  in  expectation  of  death,  for  the  purpose  of  distrib- 
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utiDg  hiB  property,  tbe  intention  being  that  the  deed  shall  take  effect  at 
once,  is  to  be  treated  as  a  disposition  by  deed,  and  not  a  testamentary 
disposition.     Brown  v.  Atwater,  Minn.  vii.  721  ;  25  Minn.  520. 

28.  Ibid.  —  Delivery.  Where  A.  delivered  to  B.  a  paper  redting  that 
it  was  given  to  B. "  to  show  her  that  I  want  her  to  have  the  sum  of 
$1,200  at  my  death."  and  further  reciting  that  B.  bad  lived  with  A.  for 
a  long  time,  and  had  got  little  for  it,  and  that  the  sum  namc^  was  to  be 
paid  out  of  A.'s  "  home  property,"  the  paper  was  testamentary  and  mast 
have  been  admitted  to  probate  before  it  could  be  received  as  evidence. 

Wilton's  Ex'rt  v.   Van  Leer,  Fenn.  zvi.  568. 

29.  md.  —  Statute.  An  intended  disposiUon  of  a  testamentary  char- 
acter, not  to  take  effect  in  the  testator's  lifetime,  is  inoperative,  unless  it 
be  declared  in  writing,  in  strict  conformity  with  the  statutory  enactments 
regulating  devises  and  bequests.  Critpin  v.  WinkUman,  Iowa,xiii.  396; 
57  Iowa,  523. 

80.  Codicil  —  On  Different  Pieceg  of  Paper.  Where  A.  made  her  will 
providing  for  B.,  and  alterwards  inclosed  in  an  envelope,  addressed  to  B., 
a  promissory  note  for  $2,000,  payable  to  A.,  and  a  note  saying,  "  My  wish 
is  for  you  to  draw  this  $2,000  for  your  own  use  should  I  die  suddenly," 
the  "yon  "  was  sufficiently  explained  by  the  address  on  tbe  envelope; 
the  paper  and  envelope  together  constituted  a  sufficient  testamentary  dis- 
position of  the  promissory  note,  and  would  take  effect  as  a  codicil  to  tbe 
will.     Fottelman  v.  Elder,  Penn.  xii.  153 ;  98  Fenn.  St.  159. 

SI.  Ibid.  —  Reputilication.  A  codicil,  which  refers  to  a  will  of  a  par- 
ticular date  and  does  not  refer  to  a  subsequent  codicil,  does  not  operate 
as  a  republication  of  that  subsequent  codicil.  Burton  v.  Newbury,  Chan. 
Div.  i.  463  ;  2  Chan.  Div.  234. 

32.  Form.  The  essential  characteristic  of  a  will  is  that  it  is  a  disposi- 
tion of  property  to  take  effect  after  the  maker's  death ;  its  form  is  imma- 
terial.   .  Wilton's  Ex'r  v.   Vaen  Leer,  Penn.  xvL  568. 

83.  Grammatieal  Construction.  Although  the  grammatical  constme- 
tion  of  language  is  of  weight  in  tbe  inierpretation  of  a  will,  the  role  will 
be  relaxed  in  the  case  of  a  testator  evidently  not  familiar  with  grammat- 
ical rules  and  usage.  Randenbath's  Appeal,  Penn.  viL  27  ;  6  W.  N.  C. 
No.  16. 

34.  Nuncupative  Will  —  Contest  —  Proof  that  the  Words  were  not 
Spoken.  In  a  suit  to  contest  the  validity  of  a  nuncupative  will,  it  is  com- 
petent to  prove  that  tbe  testamentary  words  reduced  to  writing  and  pro- 
bated are  not  the  words  spoken  by  the  testator.  Bollet  v.  Harris,  Ohio, 
vii.  84.3 ;  84  Ohio  Su  38. 

35.  Ibid.  —  Printed  Forms.  An  olc^raphic  will  must  be  written  by 
tho  testator ;  a  will  partly  written  by  the  testator  npon  a  stationer's 
printed  form,  the  writing  filling  up  the  blank  spaces,  is  not  an  olographic 
will.     Band's  Estate,  Cal.  xiv.716;  61  Cal.  468. 

86.  Part  of  Will —  Reference  to  Other  Writings.  A  testator  may,  in 
his  will,  BO  refer  to  another  instrument  or  writing  executed  by  him  as  to 
make  it  a  part  of  his  will,  as  if  incorporated  therein.  Afatthem  v.  Me- 
Dade,  Ala.  xv.  459. 

37.  Supplying  Words  in  WiU.  Words  can  be  supplied  in  a  will 
only  where  they  are  necessary  to  give  effect  to  an  unquestionable  intent 
of  the  testator ;  if  a  doubt  arise  that  the  change  would  advance  the  in- 
tent it  cannot  be  made.  Robinson's  Estate,  Vomer's  Appeal,  Penn.  vii 
375 ;  87  Penn.  St.  422.  See  Greenwood  v.  Greenwood,  Ct.  of  Appeal, 
V.  29.     Wade-Geryv.  ffandley,  Chan.  Div.  ii.  68. 

88.  Undue  Influence  Deflned.  Undue  influence  is  one  obtained  by 
flattery,  excessive  importunity,  or  threats,  or  in  some  other  mode  by 
which  a  dominion  is  acquired  over  the  will  of  the  testator,  destroying 
free  agency,  and  constraining  him  to  do,  against  his  will,  what  he  is  ana- 
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ble  to  refuse.  Tawnty  t.  Long,  Penn.  2  Am.  L.  T.  R.  841.  Iauso*  y. 
CannoM,  Ky.  t.  557.  Haydoek  v.  Biaydoek,  N.  J.  xiL  98 ;  6  Stew.  494. 
Wise  V.  Foote,  Ky,  xv.  590. 

S9.  Ibid.  —  (hurt  and  Jury,  Whether  a  will  or  codicil  were  procured 
by  fraud  or  undue  influence  are  qaestions  of  fact  for  the  jury,  and  not 
questions  of  law  to  be  inferred  or  presumed  by  the  court  Griffith  t. 
Diffenderffer,  Md.  vii.  627. 

40.  Ibid.  —  Proof  of  Circumstantial  Evidence.  That  a  will  has  been 
made  under  undue  influence  may  be  proved  by  circumstantial  evidence. 
Drake's  Appeal,  Conn.  vi.  425 ;  45  Conn.  9. 

41.  Ibid.  —  Dedarationt  of  Testator.  The  declarations  of  a  testator 
are  competent  to  show  the  influences  by  which  he  was  surrounded,  and 
his  affection  for  and  prejudices  against  his  wife  and  children.  Lucas  v. 
Cannon^  Ky.  v.  557. 

42.  Ibid.  —  WiU  Written  by  Executrix—  Burden  of  Proof.  The 
fact  that  a  will  was  written  by  the  ezecotriz,  who  was  also  residuary 
legatee,  is  evidence  to  be  considered  by  the  jury  on  the  question  of  fact 
whether  the  will  were  obtained  by  her  undue  influence  and  fraud ;  but 
the  law  does  not  require  her  to  explain  why  tho  will  was  written  by  her. 
Lord,  Exx.  v.  Lord,  N.  H.  viL  19  ;  58  N.  H.  7. 

48.  Ibid.  —  Opportunity —  Importunity.  Proof  that  a  party  beneflted 
by  a  will  had  the  motive  and  opportunity  to  influence  the  testator  unduly 
is  not  enough.  Oudney  v.  Oudney,  N.  Y.  iii.  160 ;  68  N.  Y.  148.  See 
Siddell  V.  Johnson's  Ex'r,  Va.  8  Am.  L.  T.  B.  171. 

44.  Validity  —  Time.  The  law  at  the  time  when  the  will  is  executed 
determines  its  vsdidity.     Cauqt  v.  Stark,  Penn.  ii.  231. 

45.  Of  Wife  —  Husband^ $  Consent.  Without  the  husband's  knowledge 
of  the  contents  of  a  will  made  by  a  married  woman,  the  will  cannot  be 
said  to  be  made  with  his  assent.  Willoek  t.  NoUe,  H.  of  L.  i.  48 ;  7 
Eng.  andlr.  App.  580.  See  Bishop  v.  Wall,  Vice  Chan.  Ct  iii.  151 ;  8 
Chan.  Div.  194. 

46.  Open  and  Close.     The  party  aflSrming  a  will  must  prove  it,  and  m.  Ezeention 
has  the  right  to  open  and  close.     Hardy  v.  Merrill,  N.  H.  i.  20 ;  56  N.  »"<'  Protate. 
H.  227. 

47.  Testamentary  Capaeity.  Testamentary  capacity  exists  when  the 
testator  has  mind  and  memory  enough  to  understand  diat  he  is  selecting 
the  persons  whom  he  wishes  to  have  his  property,  and  to  know  his  prop- 
erty, and  the  natural  objects  of  his  bounty  and  his  duty  to  them,  and  the 
persons  upon  whom  his  property  is  bestowed  by  his  will.  Wise  v.  Foote, 
Ky.  XV.  590. 

48.  Bnd.  —  Presumption.  The  law  presumes  every  one  of  full  age 
competent  to  make  a  will,  and  one  who  asserts  incapacity  on  the  part  of 
the  testator  must  establish  it  in  a  positive  manner.  Grubbt  v.  Mc- 
Donald,  Peon.  ix.  591. 

49.  iWd.  —  Proof —  Lapse  of  Time.  Lapse  of  time  operates  to 
secore  from  attack  testamentary  acts,  where  their  validity  depends  upon 
the  mental  condition  of  the  testator,  and  the  lapse  of  time  has  been  such 
as  to  obscure  or  efface  the  accurate  recollection  of  witnesses  as  to  the  in- 
flaenoes  about,  and  the  conduct  of,  the  testator  at  the  time  of  the  act  in 
question.      Chase  v.  Winans,  Md.  xv.  500 ;  68  Md.  475. 

50.  Ibid. —  Burden  of  Proof .  Where  a  will  is  impeached  for  want  of 
testamentary  capacity,  the  burden  is  on  the  party  attacking  the  will,  as 
the  la\7  presumes  sanity ;  but  if  permanent  insanity  is  shown,  the  burden 
is  shifted,  and  the  person  setting  up  the  will  must  prove  competency  at 
the  time  of  its  execution.  Taylor  v.  Oreswell,  Md.  iii.  415;  45  Md. 
422. 

51.  IbitL  — Documentary  Evidence.  Upon  the  issue  of  incapacity  to 
make  a  will,  written  contracts  with  the  testator,  checks,  letters,  receipts, 
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and  like  docaments,  wholly  or  partially  in  his  handwriting.  represenUng 
traosaotions  and  the  manner  in  which  he  participated  in  them,  within  a 
period  sufficiently  connected  with  the  testamentary  act  to  illnstrate  its 
character  and  the  condition  of  his  mind  when  he  performed  that  act,  are 
competent  OTidenee.     Wi$e  v.  Foote,  Ky.  xr.  590. 

52.  Ibid.  —  DrunkennetB.  That  a  man  is  a  drunkard  is  not  snfflcient 
evidence  that  he  is  of  unsound  mind,  and  therefore  deficient  in  testamen- 
tary capacity.    Johnson  v.  Rice,  Cal.  xi.  664. 

53.  Jbid.  —  Ununmd  Alind.  That  the  deceased  was  under  guardian- 
ship at  the  time  of  his  death,  upon  a  judicial  determination  that  he  was 
of  unsound  mind  (§  40,  C.  C),  is  otlIj  primS  fade  proof  of  a  want  of 
testamentary  capacity.     Jbid. 

54.  Ibid.  —  Bequest  to  Confidentici  Agent  or  Adviser.  Where  it  is 
shown  that  a  paper  offered  for  probate  as  a  will,  drawn  by  a  confidential 
adviser  who  is  largely  benefited  therein,  has  been  executed  by  a  person 
weak  in  mind,  though  said  weakness  is  not  sufficient  to  constitute  testa- 
mentary incapacity,  it  most  be  shown  affirmatively  that  the  a'leged  testa- 
tor had  full  understanding  of  the  disposition  contained  in  the  paper,  and 
of  the  value  of  his  proper^.  Cuthbertson's  Appeal,  Penn.  xi.  649  ;  97 
Peno.  St.  163. 

55.  Ibid.  —  Mental  Dehition*  during  Disease  of  Brain.  When  the 
testatrix  executed  her  will,  and  knew  what  property  she  had,  where  and 
what  it  was,  to  whom  she  desired  to  give  it,  and  why  she  selected  her 
legatee  and  omitted  others,  and  manifested  no  delusion,  that  she  was 
afflicted  with  intermittent  mental  delusions  will  not  show  want  of  testa- 
mentary capacity.     Lee  v.  Seudder,  N.  J.  ix.  479 ;  4  Stew.  633. 

56.  Alterations.  Where  erasures  and  interlineations  are  apparent  oo 
the  face  of  a  will,  there  must  be  evidence,  internal  or  external,  direct  or 
circumstantial,  that  they  were  made  before  the  execution  of  the  will,  in 
order  to  justify  their  inclusion  in  probate.  Duffy  v.  Duffy,  Ct.  of  Ap- 
peal, iv.  704;  11  Ir.  L.  T.  Rep. 

57.  Md.  —  Stranger  Making  Indifferent  AUemtions.  Immaterial  ad- 
ditions by  a  stranger  will  not  affect  the  validity  of  a  will.  Cfrubbs  v.  Mc- 
Donald, Penn.  ix.  591. 

58.  Another  Signing  for  Testator  —  Witcotttin  Statute.  Under  the 
statute  of  wills  in  Wisconsin,  it  is  a  sufficient  signing  of  a  will,  if  the 
testator's  name  be,  in  his  presence  and  by  his  express  direction,  signed  to 
the  will  by  another  person,  and  the  testator  affixes  his  mark  thereto.  In 
re  Susan  Jenkins's  Will,  Wis.  vi.  735 ;  43  Wis.  610. 

69.  Attestation  —  Knowledge  of  Instrument.  It  is  not  necessary  that 
a  witness  to  a  will  should  know  the  instrument  to  be  a  will  before  hb 
signature  is  appended ;  it  is  sufficient  if  the  deceased  declare  the  paper 
writing  to  be  his  will  at  any  time  during  the  transaction  of  witnessing  it. 
Johnson  v.  Bice,  Cal.  xi.  664.  Canada's  Appeal,  Conn.  x.  41 ;  47  Conn. 
450.  A  re  Boise's  Will,  Iowa,  ix.  612;  52  Iowa,  662.  Worieyv.  Worley, 
N.  Y.  X.  781 ;  22  Hun,  142.  Dock  v.  Dock,  N.  Y.  xii.  441  ;  19  Hun, 
684. 

60.  Ibid.  —  Presumption.  Where  a  will  contains  the  usual  attestation 
danse,  and  the  witnesses  rememl>er  that  it  was  executed  and  that  they 
signed  the  attestation  clause,  and  tlmt  they  would  not  have  signed  it  with- 
out reading  it,  or  unless  the  matters  stated  in  it  had  occurred,  every  pre- 
sumption is  in  favor  of  the  due  execution  of  the  will.  A*  re  Pepoon,  N. 
Y.  XV.  566.  See  In  re  Gharky's  list  Cal.  xii.  139.  See  Cfoods  of 
Peanie,  Prob.  i.  458.  Ludhw  v.  Ludlow,  N.  J.  xiv.  790 ;  8  Stew.  480. 
Biggs  v.  Biggs,  Mass.  xvL  461. 

61.  Ibid.  —  Qualified  Statement.  Where  the  deceased  signed  what 
purported  to  he  his  will,  and  one  Wood  then  signed  it  in  due  form  as  wit- 
ness, and,  four  years  subsequently,  the  deceased  wrote  on  the  back  there- 
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oi :  "  The  within  is  the  basis  on  which  I  desire  to  have  my  afEairs  dis- 
posed of,  should  no  other  will  be  made  by  me,"  and  one  Hyatt  signed  the 
same  as  a  witness :  there  was  not  a  sufficient  execution  of  the  will.  Pat- 
tenon  v.  Ramom,  Ind.  iii.  719;  55  Ind.  402. 

62.  Ibid.  —  Wordt  of  Attestation.  The  omission  of  further  words  of 
attestation  after  the  word  "  witness  "  to  the  left  of  testator's  signature 
may  be  supplied  upon  the  probate  of  the  will.  Moale  v.  CkUting,  Md. 
xvi.  521. 

63.  Collateral  Attack  —  Presumption.  A  will  legally  probated  is  ood- 
ehisive  upon  a  collateral  attack.  Howard  y.  Mo^,  N.  Y.  ii.  442  ;  64  N. 
Y.  262.     March  v.  Hayttr,  Tex.  vii.  188. 

64.  Oontest  —  Parties.  In  a  suit  to  contest  the  validity  of  a  will,  the 
Watees  and  devisees  are  indispensable  parties.  Presbyterian  Churek  r. 
Nelson,  Ohio,  x.  373 ;  35  Ohio  St.  368. 

65.  Description.  It  is  a  sufficient  description  of  the  will  in  the  peti- 
tion for  probate  (to  confer  jurisdiction  on  the  surrogate)  to  state  that  the 
will  relates  to  real  and  personal  estate ;  the  date ;  the  names  of  the  wit- 
nesses, and  at  least  one  of  the  executors.  Grossman  v.  Orostman,  N.  Y. 
xvii.  757. 

66.  In  DupKcate.  Where  a  will  is  executed  in  dui>licate,  the  Tact  that 
{HTobate  was  made  of  one  and  not  of  both  papers  does  not  invalidate  the 
probate.     Ibid. 

67.  Ibid.  —  Interlineations.  Where  a  will  is  executed  in  duplicate, 
the  fact  that  interlineations  were  made 'in  one  of  the  papers  in  order  to 
make  the  papers  alike,  the  same  being  duly  noted  before  the  attestation 
clause,  does  not  destroy  the  identity  of  the  two  papers  as  duplicates. 
Jbid, 

68.  Executors  according  to  the  Tenor.  Where  a  testator  bequeathed 
all  his  real  and  personal  estate  to  two  persons  to  apply  the  same,  "  after 
payment  of  debts,"  to  the  payment  of  "  legacies :  "  tliey  were  executors 
according  to  the  tenor,  and  probate  was  granted  to  them  acoordingly. 
Goods  of  Bell,  Prob.  Div.  viii.  544;  40  L.  T.  R.  N.  S.  659. 

'  69.  Foreign  Will —  Thmslation.  An  objection  to  the  admission  in 
evidence  of  a  foreign  will  that  it  was  translated,  and  that  the  translation 
was  not  proved  to  be  oorreot,  is  not  tenable ;  the  court  could  have  a  trans- 
lation made.     Caulfieldy.  Sullivan,  N.  Y.  x.  612;  21  Hun,  22. 

70.  Forged  Will  —  Declarations  of  Testator.  The  declarations  of  a 
deceased  person  are  admissible  to  prove  that  a  will  purporting  to  be  his 
is  a  forgery.  Johnson  v.  Brown,  Tex.  vii.  540  ;  57  Ter.  65.  Hoppe  v. 
Bgers,  Md.  xvi.  557. 

71.  Ihid.  —  Unfinished  WiU.  When  the  probate  of  a  will  is  contested 
on  the  ground  that  it  is  a  forgery,  it  is  error  to  admit  evidence  that  the 
alleged  testator  attempted,  just  before  his  death,  to  make  a  will  which 
was  left  nuflnished  by  reason  of  his  death.     Bnd. 

72.  Wills  of  Husband  and  Wifi — Loss  of  both  at  Sea  —  Survivorship. 
See  WoOaston  v.  Berkeley,  Chan.  Div.  ii.  79;  2  Chan.  Div.  213. 

73.  Insanity  of  Testator,  Where  a  writing  is  admitted  to  probate  as 
the  last  will  and  testament  of  a  deceased  person,  and  it  subsequently 
appears  that  the  testator  was  non  compos  mentis  at  the  time  of  the  execu- 
tion of  the  will,  the  probate  is  voidable,  not  void.  Samson  v.  Samson, 
Cbl.  xvii.  145. 

74.  Probate  of  Joint  WiU—  Death  of  One  Party  only.  A  joint  will 
may  be  admitted  to  probate  after  the  death  of  either  of  the  parties  to  it. 
March  V.  Hayter,  Tex.  vii.  188 ;  60  Tex.  243. 

75.  Knowledge  of  Contents  —  Suspidons  Oirevmstances.  Knowledge 
of  its  contents  is  inferred  from  the  execntion  of  a  will ;  but  if  there  be 
sospiciouB  circumstances  surrounding  its  preparation  and  execution,  it  is 
proper  to  require  additional  proof  that  the  testator  did  in  fact  understand 
ito  contents.     Griffith  v.  Diffenderffer,  Md.  vii.  527. 


Digitized  byLjOOQlC 


982  WILLS. 

76.  Lott  WiU—  Proof.  The  oonteDte  of  a  lost  will,  like  tboee  of  any 
other  lo8t  document,  may  be  pro?ed  by  secondary  evidence.  Sugden  v. 
Lord  *&.  Leonards,  Prob.  Div.  ii.  542;  1  Prob.  Div.  154. 

77.  Ibid.  —  Part  Proved.  Where  the  contents  of  a  lost  will  are  not 
completely  proved,  probate  will  be  granted  to  the  extent  to  which  they 
are  proved.    Ibid. 

78.  Ibid.  —  Proof —  Number  of  Witnes»e$.  The  contente  of  a  loat  will 
can  be  proved  by  the  evidence  of  a  single  party,  whose  veradty  is  an- 
impeached,  though  interested  iu  upholding  the  will.     3id. 

79.  Opinion*.  The  opinions  of  witnesses,  not  experts,  as  to  the  testa- 
tor's mental  otpsirity,  are  relevant,  if  the  witnesses  knew  the  testator  and 
had  an  opportunity  of  observing  him.  Wite  t.  Foote,  Ky.  xv.  590.  In 
n  Rott,  N.  Y.  xuL  473 ;  87  N.  Y.  614.  WiUiam  v.  Archer,  Md.  v. 
44. 

80.  Ibid.  —  Near  Relative*  —  Knowledge.  The  opinions  of  sarviving 
brothers  and  sisters,  and  other  near  relatives,  as  to  testamentary  capacity 
are  competent  evidence.      William*  v.  Archer,  Md.  t.  44. 

81.  Rid. —  Of  Sub*cribing  Witnetse*  a*  to  Sanitg  of  Tettator.  The 
probate  of  a  will  should  not  be  refused  on  the  mere  ground  that  the  two 
attesting  witnesses  do  not  concur  in  the  opinion  that  the  testator  was  of 
sound  and  disposing  mind  and  memory  when  the  will  was  executed.  In 
re  Susan  Jenkin*'*  WiU.  Wis.  vi.  735. 

82.  How  Questioned.  In  Virginia  the  rule  is  settled,  that  the  admis- 
sion of  a  will  to  probate  generally  is  conclusive  of  its  validity,  both  as  a 
will  of  realty  and  personalty,  and  that  it  cannot  be  drawn  in  question 
except  upon  the  issue  of  devitavit  vel  non,  under  the  statute.  Nowell  v. 
Lessueur,  Va.  xL  320 ;  33  Gratt.  22. 

88.  Pretence  of  Witnet*  —  Identification  of  Paper.  The  primary  rea- 
son for  the  presence  of  an  attesting  witness  to  a  will  is  that  he  may,  at 
all  times,  with  a  great  degree  of  certainty,  testify  that  the  testator  put  his 
name  upon  the  identical  piece  of  pa(>er  upon  which  he  (the  witness) 
placed  his  own.     Canadclt  Appeal,  Conn.  x.  41. 

84.  Relaiiont/iip  of  Caveator*.  Where  a  caveat  is  filed  against  the 
probate  of  a  will  and  the  relationship  of  the  caveators  to  the  testator  is 
disputed  upon  reasonable  grounds,  the  question  of  relationship  should  be 
settled  before  an  issue  devisavit  vel  non  is  granted.  Taj/Unr  t.  Common- 
wealth, Pcnn.  xvi.  503. 

85.  Signatures  of  Witneste* —  Place.  The  fact  that  witnesses  to  a 
will  sign  above,  instead  of  below,  the  words  designating  attestation,  does 
not  affect  the  validity  of  the  attestation.  Moale  v.  Cutting,  Md.  xvi. 
521. 

86.  Ibid.  —  Name  of  Witne**  Signed  at  hi*  Bequett  The  name  of  an 
attesting  witness  of  a  will  who  is  unable  to  write  may  be  written  by  an- 
other, at  his  request,  in  his  presence,  and  in  the  presence  of  the  testator. 
Lord,  £x'x,  v.  Lord,  N.  H.  vii.  19.  Cheatham  v.  Batcher,  Va.  vi.  412  ; 
30  Gratt  56. 

87.  Statutory  Limit  to  Contest  —  Different  Heir*.  Where  some  of 
the  heirs,  in  the  matter  of  a  probate,  have  suffered  the  statutory  period 
of  limitation  to  pass  without  contesting  the  probate,  and  other  heirs  are 
yet  within  the  statutory  time,  the  prolmte  may  be  set  asiifle  as  to  the  lat- 
ter and  at  their  request  and  held  good  as  to  the  former.  Samton  v. 
Sam*on,  Cal.  xvii.  145. 

88.  Subscribing  Witnesses  Giving  Adverte  Teetimony  —  Other  Proof. 
A  will  may  be  supported  against  the  testimony  of  some  one  or  even  of 
all  the  subscribing  witnesses  thereto,  if  their  testimony  be  overborne  by 
other  evidence.     In  re  Sutan  Jenkin*'*  Will,  Wis.  vi.  786. 

89.  Ibid.  —  Necessity  of  Testimony  of  Subscribing  Witness.  The  pro- 
bate of  a  will  does  not  depend  upon  the  recollection,  or  even  the  veracity. 
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of  a  sabscribing  witoees.  Leavitt  v.  People,  Mich.  ix.  278 ;  41  Mioh. 
470. 

90.  Ibid.  — Proof  of  Stibtcribing  Wilneues —  Other  Proof.  If,  when 
a  win  attested  by  subscribing  witnesses  is  presented  for  probate,  the  sub- 
scribing witnesses  fail  to  prove  its  execution,  it  is  competent  to  call  other 
witnesses  to  prove  the  signature.      Winpenny't  Appeal,  Penn.  x.  56. 

91.  Sufficient  Signing.  A  testator  inserted  before  his  signatnre  to  his 
will  (executed  in  Spain)  the  language  of  the  notary  reciting  the  mode  of 
execution,  the  names  of  the  witnesses,  and  the  fact  that  the  will  was  read 
to  all  of  them :  Held,  1,  his  subscription  beneath  wus  a  subscription  at 
the  end  of  the  will ;  2,  matters  and  declarations  preceding  the  signa- 
ture of  the  testator  (however  unessential)  are  thereby  made  parts  of  his 
will.     Younger  v.  Duffie,  N.  Y.  xvii.  665. 

92.  Testamentcary  Mxpenses.  A  direction  in  a  will  to  pay  testamentary 
expenses  and  debts  iiiclmies  the  costs  of  an  administration  suit.  Barloe 
V.  Barloe,  Eq.  Cas.  i.  144;  20  Eq.  Chs.  471. 

93.  Will  set  ande  in  Another  State —  Validity  —  Real  Property.  The 
action  of  courts  of  one  state,  setting  aside  a  will  as  to  real  estate  in  that 
state,  does  not  affect  the  validity  of  the  will  as  to  real  estate  in  another 
state;  the  will  standing  as  having  been  probated  there.  AekUn  v. 
Patehal,  Tex.  v.  249;  48  Tex.  147. 

94.  Witness  —  Competency  —  Ihte.  The  attesting  witnesses  to  a  will 
miut  be  competent  at  the  time  of  attestation.  Stewart  v.  Harriman,  N. 
H.  i.  245  ;  66  N.  H.  25. 

95.  Ibid.  —  Interest.  The  interest  of  an  attesting  witnes^j  of  a  will,  to 
be  disqualifying,  must  be  a  present,  certain,  and  vested  iuterest.  Lord, 
Ex'x,  V.  Lord,  N.  H.  vii.  19. 

96.  Ibid.  —  Executor  and  his  Wife.  The  fees  and  commissions  to 
which  an  executor  is  by  law  entitled  in  this  state  do  not  constitute  such 
a  beneficial  interest  as  to  render  him  or  his  wife  incompetent  to  attest 
the  execution  of  a  will.     Stewart  v.  Harriman,  N.  H.  i.  245. 

97.  3id.  —  Parties.  In  a  controversy  over  the  probate  of  a  will  all 
the  parties  in  interest  are  competent  witnesses.  Cave's  Devisees  v.  Cave's 
Heirs,  Kr.  v.  896  ;  13  Bush,  452. 

98.  Abatement  —  Legacy  —  Capital  —  Interest.  Where  a  legacy  of  a  IV.  Legaciei 
capital  sum,  and  the  interest  on  it,  from  the  time  of  the  testator's  death,  ■'"'  Bequesu. 
is  given,  the  moneys  received  by  the  estate,  which  was  not  sufficient  to 

pay  all  the  legacies,  and  which  was  received  in  dividends  from  a  bank- 
rupt estate,  must  be  ratably  divided  between  the  capital  of  the  legacy 
and  the  interest  on  that  capital  as  from  the  death  of  the  testator,  m  re 
Tinkler's  Estate,  Eq.  Cas.  i.  69 ;  20  Eq.  Cas.  456. 

99.  Absolute  or  Conditional  Bequests.  A  clause  in  a  will  directing 
tmstees  to  pay  u  certain  sum  to  the  heirs  at  law  of  a  legatee  named  upon 
his  decease,  followed  by  another  clause  requiring  them  to  pay  said  sum 
to  other  parties  in  case  of  the  death  of  said  legatee  before  the  age  of 
twenty-one  years,  or  without  lawful  issue,  is  to  be  construed  as  directing 
the  payment  to  the  heirs,  as  mentioned  in  the  first  clause :  but  if  said 
legatee  die  liefore  twenty-one,  etc.,  it  is  to  be  paid  to  the  other  parties 
named  in  the  second  clause.  ClafUn  v.  Ashton,  Mass.  x.  168  ;  128  Mass. 
441. 

100.  Ademption  —  Residuary  Bequest.  No  ademption  arises  whero 
the  bequest  is  residuary.     AUen  v.  Allen,  S.  C.  xi.  280. 

101.  Ambiguity.  Extrinsic  evidence  of  the  conduct  and  the  declara- 
tion of  the  testiator  are  competent  to  show  his  intention  as  to  the  person 
intended  in  a  bequest  ambiguous  as  to  the  person.  Morse  v.  Stectms, 
Mass.  xii.  658 ;  131  Mass.  389. 

102.  Annuity  —  "  During  their  Natural  Lives."  "  During  their  nat- 
ural lives,"  when  nsed  to  indicate  the  daration  of  an  annuity,  means  so 
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long  as  either  of  the  persons  named  shall  lire.    MtrrUl  v.  Biekfard, 
Maine,  i.  430. 

103.  Ibid. — Limitation  of  Source  —  ApplieatioH  of  Surplus  Rtntt. 
A  testator  beqaeatbed  to  his  widow  an  annuity  "  daring  her  life  .  .  . 
oat  of  rents  accruing  "  from  a  certain  coal  lease  of  the  testator's  prop- 
erty, "  the  same  to  depend  upon  payments  under  said  lease  sufficient  to 
pay  the  legacies  herein  charged  thereon  and  not  to  be  paid  out  of  or 
charged  on  any  other  part  of  my  estate  ; "  tho  will  also  gave  other  annu- 
ities and  provided  that  some  of  them  should  cease  on  the  determination 
of  the  lease :  Held,  1,  the  surplus  of  I'ents  accruing  in  any  one  year  over 
the  annuity  for  that  year  should  not  be  retained  to  muke  up  deficiencies 
to  the  widow  in  any  subsequent  year ;  2,  the  limitation  of  the  source, 
from  whence  the  annuity  was  to  arise,  was  to  the  property  oat  of  which 
the  coal  rent  issued,  and  not  to  the  particular  lease  mentioned  in  the  will ; 
hence,  where  after  the  testator's  death  the  lease  was  forfeited  and  a 
new  one  made  to  other  lessees,  the  widow  should  be  paid  her  annuity  out 
of  rents  arising  from  the  second  lease.  Gcq/lord's  £x'rs  v.  Gaylord, 
Penn.  xvi.  532. 

104.  Ibid.  —  Remainder  on  Alienation.  An  annuity  may  be  given  by 
will,  with  a  provision  for  its  going  over  in  case  of  alienation.  Matton  v. 
Mai/.  Vice  Chan.  Ct.  iii.  27  ;  3  Chan.  Div.  148. 

105.  IbieL  —  Remottnets.  A  testator  gave  an  annuity  to  A.  of  £50 
per  annum,  for  her  life,  and  after  her  decease  to  the  children  she  might 
have  born  in  wedlock,  equally  to  be  divided  between  them  daring  their 
lives,  and,  after  the  d<  cease  of  the  survivor,  to  go  to  his  nephew  and  bis 
two  nieces,  equally  between  them ;  A.  having  died  without  issue,  the  gift 
of  the  nephew  and  nieces  was  not  void  for  remoteness,  and  they  were 
entitled  to  the  capital  from  whence  the  annuity  proceeded  absolutely  in 
equal  shares  as  tenants  in  common.  JCvans  t.  Walker,  Vice  Chan.  Cu 
iii.  223;  3  Chan.  Div.  211. 

106.  Ibid.  —  Services.  A  testamentary  clause  as  follows:  "I  wish 
A.  to  take  charge  of  my  children  and  to  receive  annually  from  my  es- 
tate for  her  services  $500,"  is  a  bequest  to  A.  of  $500  per  year  as  com- 
pensation for  services  to  the  children  during  minority,  and  on  the  coming 
of  age  of  the  youngest  child  the  annuity  will  cease.  Hewson  and  Emlen's 
Appeal,  Penn.  xvi.  185. 

107.  Ibid.  — Certainty—  To  "  Boys'  Reformatory."  A  bequest  for  tho 
building  of  a  "  boys'  reformatory  "  is  void  for  uncertainty.  Hughes  v. 
Daiy,  Conn.  xiv.  555. 

108.  Mid,  —  For  Building  Catholic  Convent  —  Persons  to  Erect  A 
bequest  "  for  the  bnilding  of  a  Catholic  convent  in  N."  is  good  as  a  be- 
quest for  that  purpose  to  the  persons  vested  with  power  by  the  laws  of 
the  Roman  Catiholic  Church  to  direct  as  to  the  erection  of  such  buildings. 
Hughes  v.  Daly,  Conn.  xiv.  555 ;  49  Conn.  34. 

109.  Ibid.  —  To  *'  Deserving  Poor  "  of  a  City.  A  bequest  to  "  tho 
most  deserving  poor  of  the  city  of  N."  is  void  for  uncertainty.     Ibid. 

110.  Charge  of  Debts  on  Legatee  —  Relief.  Where  a  testator  by  bis 
will  directs  that  a  certain  legatee  shall  pay  the  testator's  debts  and  also 
certain  other  legacies,  and  by  a  codicil  expressly  relieves  the  legatee  from 
the  payment  of  the  last  mentioned  legacies,  and  empowers  his  executor 
to  sell  certain  realty  for  the  payment  of  his  debts,  and  provides  that  the 
surplus  of  the  proceeds,  after  such  payment,  shall  be  distributed  amongst 
designated  persons,  the  legatee  aforesaid  is  relieved  from  the  payment  of 
the  debts,  and  in  case  the  fund  arising  from  the  spedfied  realty  prove 
insufficient,  they  must  be  paid  out  of  the  estate  at  large.  Hulton's  Appeal, 
Penn.  xvi.  796. 

111.  Charge  on  Land — Annuities.  Annuities  and  legacies,  whether 
payable  by  an  executor  or  devisee,  are  not  to  be  considered  charges  on 
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real  estate  nnlesi  the  intention  of  the  testator  so  to  charge  them  is  either 
expressly  deckred  or  fairlj  to  be  inferred  from  the  will.  Claytor  y. 
Owens,  Md.  xi.  670;  56  Md.  129.  Farm  v.  Adams,  Ky.  iii.  447;  12 
Bnsh,  616.  Hart  v.  WiUiamt,  N.  C.  iv.  608 ;  77  N.  C.  426.  Cables 
Appecd,  Penn.  ix.  67  ;  9 1  Penn.  St.  67. 

112.  Ibid.  —  Deoise  to  One  Directed  to  Pay.  By  accepting  the  devise, 
the  devisee  becomes  personally  liable  for  the  payment  of  the  annaity 
which  he  is  directed  to  pay.  It  is  a  charge  on  him  in  respect  to  the  land, 
not  a  charge  on  the  land.  Ctaytor  v.  (Mcens,  Md.  xi.  670  ;  56  Md.  129. 
Per  contra,  Merrill  v.  Bickford,  Maine,  i.  430;  6.5  Maine,  118. 

113.  Ibid.  —  Legacy  Payable  out  of  Sale  of  Slaves  —  Emancipation 
Proclamation.  Where  the  testator  died  in  1866,  having  previously  made 
a  will,  in  which  he  directed  a  certain  pecuniary  legacy  to  be  paid  oat  of 
the  money  arising  from  the  sale  of  slaves,  and  appropriated  certain  land 
and  the  proceeds  into  which  it  was  to  be  converted  to  be  equally  divided 
between  other  legatees,  the  land  is  not  chargeable  with  the  loss  of  the 
legacy  caused  by  the  emancipation  of  the  slaves.  Hill  v.  Toms,  N.  C. 
xvi.  696. 

114.  Ilnd.  —  Purchasers — Law  or  Equity.  Purchasers  of  real  prop- 
erty are  not  liable  in  an  action  at  law  for  amounts  paid  out  for  support 
of  a  person  whose  maintenance  is  made  by  will  a  charge  uiton  the  real 
estate,  hut  the  remedy  must  be  sought  in  a  court  of  equity..  Jordan  v. 
Donahue,  R.  I.  vii.  311 ;  12  R.  I.  199. 

115.  Construction — Charity — Aeeumtdation.  Where  a  testator  by 
his  will  leaves  certain  annuities,  and  directs  that  *'  after  the  decease  "  of 
the  annuitants  his  executors  shall  pay  over  the  bulk  of  his  estate,  with 
accumulations,  to  a  charity,  the  will  postpones  the  time  of  the  payment 
to  the  charity  and  does  not  merely  give  the  annuitants  a  prior  right  and 
although  the  estate  he  very  large  and  the  annuities  small,  the  orphans' 
court  cannot  make  a  decree  that  the  executors  retain  a  sum  amply  snffi- 
<9ent  to  secure  the  annuities  and  expenses  and  pay  over  the  balance  of 
the  estate  to  the  charity  in  the  lifetime  of  the  annuitants.  Biddle's  Ap- 
peal, Penn.  xv.  23. 

116.  Btid. — Bequest  by  A.  for  Benevolent  Purposes.  A  beqaest  by  A.  to 
B.  in  the  expectation  by  A.  that  B.  will  carry  out  certain  trusts  for  benevo- 
lent purposes,  but  made  in  the  absence  of  B.  and  without  any  communi- 
cation with  him,  is  not  a  bequest  to  a  body  politic,  or  "  to  any  person  in 
trust  for  religious  or  charitable  purposes."  Shtdtifs  JEstate,  Penn.  i.  469 ; 
81  Penn.  St.  lOQ. 

117.  Ibid.  —  Distribution  in  Discretion  of  Executors.  Devises  or  be- 
qnests  to  executors,  in  trust,  to  be  distributed,  in  their  discretion,  amongst 
insUtutions  or  persons  of  a  special  class,  capable  of  taking,  as  to  the 
beneficiary  and  the  amounts  to  be  given,  are  valid,  where  a  court  of 
equity  can  direct  the  execution  of  the  trust.  Power  v.  Cassidy,  N.  Y. 
ix.  361.     Quinn  v.  Shields,  Iowa,  xvii.  239. 

118.  Ibid.  —  Change  of  Investment.  Wheire  a  testator  having  years 
before  made  his  will  bequeathing  the  residue  of  his  property  to  a  certain 
charity,  within  a  month  before  his  death  buys  land  which  he  intends  for 
the  purposes  of  said  charity,  this  will  not  render  the  bequest  void  under 
the  Act  of  April  26, 1865,  even  as  to  the  land  purchased.  Manners's  Ap- 
peal, Penn.  z.  844. 

119.  Ibid.  —  Lapse  —  To  Corporation  —  Corporate  Property  and 
Franchises  Traruftrred.  Where  a  general  legacy  for  charitable  purposes 
was  given  to  a  Pennsylvania  corporation,  which,  after  the  will  was  made 
and  before  the  death  of  testator,  transferred  its  property  and  franchises 
to  a  New  York  corporation  carrying  on  by  the  same  agencies  the  same 
charitable  work,  it  lapsed,  and  became  intestate  estate.  Crum  v.  J^s$, 
Conn.  zL  801 ;  47  Conn.  692. 
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1 20.  lUd.  —  Limit  to  B«qu»a — Oonfiiet  of  Laws.  The  statute  of  the 
State  of  New  York,  providlug  that  no  person  having  a  husband,  wife, 
etc.,  shall  by  will  bequeath  to  any  charitable  corporation  more  than  one 
half  of  his  estate,  will  not  affect  a  bequest  made  by  a  testator  domiciled 
in  Connecticut  to  a  charitable  corporation  domiciled  in  New  York.  Crum 
T.  Siu,  Conn,  xl  801 ;  45  Conn.  592. 

121.  Ibid.  —  Limit  in  Time  —  Mcute*.  A  bequest  to  be  expended  iii 
masses  for  the  repose  of  the  soul  of  the  testator  is  a  religious  use.  and 
therefore  void  nnder  the  Act  of  April  26,  1855,  if  made  within  one  cal- 
eiidai-  mouth  prior  to  the  death  of  the  testator.  Stewart  and  S^mer't 
Appeal,  Peon.  x.  376. 

122.  Md.  —  Religiout  Ute.  While  a  bequest  for  the  benefit  of  one's 
own  soul  may  not  be  to  a  charitable  a.^e  in  the  accepted  meaning  of -the 
word,  yet,  if  the  benefit  is  to  be  obtained  by  means  of  religious  services, 
it  is  to  a  religious  use.     Ibid. 

1 23.  Ibid.  —  For  Matte*  —  Validity.  A  testator  directed  a  som  to  be 
invested  in  stock,  and  the  dividends  **  thenceforth"  to  arcnie  thereon  to 
be  applied  in  having  three  masses  offered  up  in  a  certain  Catholic  churdi 
named  "on  each  Sunday  in  the  year  "  for  the  benefit  of  her  soul,  and  the 
souls  of  relatives ;  the  bequests  to  be  entered  in  tho  records  attached  to 
such  chnrch  so  as  to  insure  the  fulfilment  at  all  times  of  the  objects  of 
said  bequests  ;  held,  the  bequests  were  void.  McCourt  v.  Burnett,  Rolls, 
iv.  635 ;  11  Ir.  L.  T.  Rep.  130. 

124.  Ibid. —  Olgect.  if  a  charity,  bequeathed  by  a  will,  does  not  fix 
upon  a  particular  object,  but  is  general  and  indefinite,  and  no  discretion 
is  given  in  the  will  for  the  selection  of  tho  beneficiaries,  it  lapses.  Fmr- 
Jield  V.  Lawson,  Conn.  xvii.  615. 

125.  Ibid.  —  Definite  Objeett  —  Roman  Caiholie  Inttitulione  of  New 
York  City.  The  designation  of  Roman  Caiholie  religions  and  charitable 
institutions  of  a  certain  place  as  the  beueKciaries  of  a  devise  or  bequest, 
to  be  distributed  amongst  them  in  the  discretion  of  executors,  is  suffi- 
ciently definite,  where  there  are  sucli  institutions  duly  incorporated  and 
organized,  and  empowered  to  take  such  gifts.  Power  v.  Catsidy,  N.  Y. 
X.  851. 

126.  Ibid.  —  Public  Library  —  Injidd  Books — Enforcing  PubHetOion. 
Where  a  testator  leaves  property  to  a  public  library  company,  and  farther 
directs  the  publication  by  the  library  company  of  certain  works  alli^ed 
to  be  of  an  hifidel  or  immoral  tendency,  the  primary  intent  being  to  ben- 
efit the  library,  the  bequest  is  good,  and  if  the  works  be  of  the  charac- 
ter alleged  their  publication  cannot  he  enforced,  but  the  direction  as  to 
publication  will  fail.     Manners's  Appeal,  Peun.  x.  344. 

127.  Ibid —  Precatory  Words.  Where  to  a  bequest  to  a  public  library 
the  testator  adds  :  "  I  do  not  wish  that  any  book  should  be  excluded  "  on 
certain  accounts,  the  words  are  merely  precatory,  and  do  not  coiD|)el  the 
introduction  to  the  library  of  books  of  the  character  named.     Jbid. 

128.  Ibiii. — Appointment  of  Trustee.  Wlierc  a  testator  by  hb  will 
authorizes  a  person  named  to  withdraw  the  contents  of  the  testator's 
bank-book  from  a  certain  bank  after  his  death  ;  "  said  money  to  be  dis- 
posed of  as  follows,  part  for  my  btirial  and  funeral  expenses,  and  the 
residue  for  charitable  purposes,  masses,"  etc,  the  nominee  does  not  take 
the  estate  for  his  own  use  ;  the  will  creates  a  valid  trust  "  for  charitable 
purposes,  masses,  or  other  charitable  uses ; "  and  in  case  of  the  nominee 
dying  without  having  qualified  as  trustee,  the  court  may  appoint  a  suo- 
cesser  to  administer  the  trust  as  directed  by  the  will.  Schouler  v.  Wil- 
Hams,  Mass.  xvi.  79. 

129.  Ibid.  — Undesignated  Associations  or  Beneficiaries.  A  beqnestas 
follows :  "  Whatever  balance  if  any  shall  remain  after  payment  of  my  debts 
and  necessary  expenses,  I  direct  my  executor  to  divide  proportionuhly 
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between  benevolent  associations  of  this  city,  for  the  benefit  of  white  and 
colored  children,"  is  void;  1,  because  the  benevolent  associations  are 
not  named  or  designated  ;  2,  becaose  the  beneficiaries  for  whose  nse  the 
gift  was  intended  are  undefined  and  uncertain.  The  Henry  Wation's 
Children't  Aid  Societtf  v.  Johnson,  Md.  ziii.  500  ;  68  Md.  139. 

ISO.  Jbid.  —  Witnet*  Member  of  Charitable  JmtihUion  Benefited.  The 
fact  that  a  witness  to  a  will  is  a  corporator  of  a  chantable  institution 
and  a  distributee  upon  the  dissolution  thereof  will  not  defeat  a  bequest 
thereto.     Quinn  v.  Shield*,  Iowa,  xvii.  239. 

131.  Condition  —  Acceptance  —  Advene  Claim.  Acceptance  of  a  con- 
dition in  a  will  estops  the  beneficiary  from  setting  up  any  claim  in  oppo- 
sition thereto.     Cmdjield  v.  SiMivan,  N.  Y.  z.  612. 

132.  Ibid. —  Condition  Subsequent  in  General  Restraint  of  Marriage. 
In  a  gift  of  personalty  upon  condition  subsequent  in  general  restraint 
of  marriage,  the  condition  will  be  held  to  be  in  terrorem  merely,  and  void 
unless  validated  by  a  limitation  over  in  the  event  of  marriage.  Bon- 
briffhfs  Appeal,  Penn.  xi.  881.  Wilbert's  Appeal,  Penn.  xviL  222.  See 
Jones  V.  Jones,  Q.  B.  Div.  ii.  160;  1  Q.  B.  Div.  279. 

183.  Ibid.  —  Limitation  to  One  Entitled  under  Intestate  Lftws.  Where 
a  legacy  for  life  is  left  with  a  condition  in  restraint  of  marriage  and  a 
limitation  over,  in  that  event,  of  the  principal  to  one  who  would  take 
under  the  intestate  laws,  such  limitation  is  not  nugatory,  but  will  uphold 
the  condition.  Bonbright's  Appeal,  Penn.  zL  881.  Wilberfs  Appeal, 
Penn.  xvii.  222. 

134.  Ibid.  —  Daughter's  Marriage  —  Construction  —  Breach  of  Condi' 
tion.  Where  a  testatoi-  gave  his  daughter  $16,000,  to  l>e  paid  on  her 
attaining  the  age  of  twenty-oue  years,  or  upon  her  marriage  with  the 
consent  of  her  mother  and  the  executors,  and  in  the  event  of  her  marry- 
ing against  the  consent  of  the  executors  and  her  mother,  then  she  was  to 
receive  only  $5,000,  the  marriage  without  the  consent  of  the  mother, 
though  the  executors  consented,  was  a  breach  of  the  condition  of  the 
will,  and  the  daughter  was  entitled  only  to  the  sum  of  $5,000.  Hogau 
v.  Curtin,  N.  Y.  xiii.  792. 

135.  Ibid.  —  Restraining  Second  Marriage.  A  condition  in  restraint 
of  the  second  marriage,  whether  that  of  a  man  or  of  a  woman,  is  not  void. 
AUen  V.  JcuJcson,  Chan.  Div.  L  431. 

186.  Ibid.  —  Leaving  Husband.  A  condition  that  a  wife  shall  leave 
her  husband  is  against  public  policy,  and  is  void.  Conrad  v.  Long,  Mich, 
i.  21 ;  33  Mich.  78. 

137.  Ibid. —  Condition  Precedent.  A  condition  that  a  wife  shall  take 
property,  should  she  leave  her  husband,  is  not  a  condition  precedent. 
Ibid. 

138.  Conversion.  The  persons  taking  under  a  will  with  directions  to 
sell  the  real  estate  take  us  legatees,  and  upon  their  death  before  actual 
sale  the  proceeds  of  the  sale  pass  to  their  personal  representatives. 
Fisher  v.  Banta,  N.  Y.  ii.  654 ;  66  N.  Y.  468. 

139.  Creditors.  As  between  legatees  and  creditors  of  the  testator, 
there  is  no  fund  for  the  payment  of  the  former  until  the  debts  of  the 
latter  are  satisfied.  Coddinglon  v.  Bispkam's  Ex'rs,  N.  J.  xv.  152 ;  9 
Stew.  224. 

140.  Legacy  —  Debts.  Where  a  testator  gave  to  A.  "the  amount  of 
his  indebtedness  to  me,  which  now  amounts  to  $8,500."  and  A.  individ- 
ually owed  the  testator  $8,566.30,  and  jointly  with  another  person 
$1,U00,  the  individual  debt  only  was  given.  Heaton  v.  Merchants  Ex'rs, 
N.  J.  XV.  278 ;  8  Stew.  561. 

141.  Ibid.  — £xaet  Amount.  A  legacy  for  the  exact  amount  of  a 
debt  is  presumed  to  be  in  satisfaction  of  the  debt.  Allen  v.  Mtrwin, 
Mass.  iiL  96 ;  121  Mass.  878. 
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142.  Und.  —Firm  Debt.  A  bequest  to  B.  of  all  debfs  due  bj  Urn  tn 
the  testator  will  uot  ioclude  the  debt  of  a  firm  of  which  B.  is  a  member. 
Jn  re  Bettnett  If  Glove,  Ex  parte  Kirk,  Cx.  of  Appeal,  ir.  365. 

1 43.  Rid.  —  Retiduary  Real  Eitate.  Where  there  is  a  beqaest  of 
pecuniary  Iegacie«  and  residuary  real  estate,  the  pecnniary  legacies  most 
be  resorted  to  first  to  pay  del>ts,  where  the  personalty  is  otherwise  insaffi- 
cient  for  that  pui^KMe.  F<irq%ihan(M  t.  Flayer,  Vice  Chan.  Ct.  iiL  29 ;  L. 
R.  3  Chao.  Div.  109. 

144.  Demoiutrative  Legacy  —  DebU.  A  demonstrative  legacy  is  one 
of  quantity,  with  a  particular  fund  pointed  out  for  its  satisfaction  ;  it  is 
so  far  general  that  if  the  fund  fail  or  be  called  in  the  l^atee  may  be  sat- 
isfied out  of  the  general  assets,  and  is  so  far  specific  that  it  does  uot  abate 
with  general  l^acies  upon  a  deficiency  of  assets.  Morriu  v.  Garictnd'e 
AdmW,  Va.  xvii.  763.  Mayberry  v.  Grady.  Ala.  xi.  605 ;  67  Ala.  147. 
See  Smith  v.  Fellow*,  Mass.  xii.  272;  131  Mass.  20. 

14.5.  Jbid.  —  Spenfic  Leyaciet.  Specific  legacies  are  those  payable 
out  of  a  certain  fund,  and  are  abated  in  case  of  general  deficiency. 
Demonstrative  legacies  are  beqaests  of  specific  sums  of  money  with  su- 
peradded direction  to  pay  them  out  of  a  particular  fund,  and  on  failure 
of  which  to  be  payable  out  of  the  general  assets.  Mayberry  t.  Grady, 
Ala.  xi.  605. 

146.  Dottier.  A  widow  may,  on  tendering  a  refunding  bond,  demand 
of  her  husband's  executors  a  legacy  given  to  her  by  his  will,  and  they 
cannot,  upon  an  allegation  that  the  bequest  was  in  lieu  of  dower,  danand 
in  addition  a  release  of  dower.  Vreelatid  v.  Vreeland,  N.  J.  xv.  344 ;  9 
Stew.  32. 

1 47.  Ibid.  —  A  Lieu  of  .Dower  —  Maintenance  —  PrinripaL  A  be- 
quest to  testator's  wife  of  a  certain  sum  to  be  paid  over  to  her,  in  lieu  of 
dower,  for  her  support  and  maintenance  during  her  natural  life  or  wid- 
owhood, and,  on  her  death  or  marriage,  to  testator's  children,  gives  the 
widow  the  use  of  the  principal  of  such  sum  for  tlie  purpose  of  her  sup- 
port and  maintenance.  SnUth  v.  Van  Hfottrattd,  N.  Y.  ii.  383 ;  64  N.  Y. 
278. 

148.  Rid. —  Priority.  Where  a  specific  bequest  is  made  to  the  wife 
oi  testator  in  lieu  of  dower,  acceptance  of  the  bequest  does  not  entitle 
the  widow  to  priority  over  debts  and  other  legacies.  Tracy  v.  Mttrry, 
Mich.  X.  432 ;  44  Mich.  109. 

149.  Fcuementt.  Where  a  life  estate  is  granted  in  real  property  to  one, 
with  a  use  of  the  house  and  improvement  of  so  much  of  the  house  as 
may  be  needed,  and  fire-wood  to  another,  these  gifts  are  easements,  and 
not  a  legacy  for  which  an  action  would  lie  to  recover  their  value.  King- 
man V.  Kingman,  Mass.  ii.  688;  121  Mass.  249. 

150.  Equitable  Title.  Where  A.  performed  certain  services  for  B., 
her  uncle,  upon  the  understanding  that  she  was  to  be  compensated,  and 
B.  afterwards  made  his  will,  leaving  her  ten  shares  of  stock,  and  in  his 
lifetime  gave  her  the  shares,  though  they  continued  to  stand  in  his  name 
on  the  books  of  the  company :  Held,  1,  the  equitable  title  to  the  shares 
passed  to  A.  upon  delivery,  and  she  was  entitled  to  have  stock  transferred 
by  B.'8  executors  to  her  name  on  the  books  of  the  company  ;  2.  the  trans- 
action  was  not  void  as  being  in  the  nature  of  a  testamentary  disposition. 
Reed  v.  Copeland,  Conn.  xvii.  489. 

151.  Evidence  to  Explain.  Where  a  bequest  is  to  a  person  by  name 
and  description,  and  a  person  exists  who  answers  the  description  and  des- 
ignation, extrinsic  evidence  to  show  that  the  testator  meant  another  per- 
son is  inadmissible.     Appel  v.  Byert,  Penn.  xiii.  60 ;  98  Penn.  St.  479. 

152.  Fund — Premium  on  GM  Coin.  The  premium  on  gold  coin  re- 
ceived by  a  legatee  of  a  life  interest  goes  into  the  corput  of  the  fond. 

Van  Blarcom  v.  Dager,  N.  J.  ix.  479 ;  4  Stow.  783!> 
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153.  Heir  —  JlUgitimate  Ohild.  A  bequest  "  to  the  heirs  of  A.,"  A. 
being  a  woman,  is  sufBcient  to  carry  the  subject  of  the  bequest  to  an  ille- 
gitimate child  of  A.,  living  at  the  time  of  the  testator's  death  and  who 
survived  her  mother.     Foni/the't  Appeal,  Peon.  vii.  216. 

154.  Identity  of  Benefieiary.  Where  a  bequest  is  made  to  one  whose 
identity  is  not  fully  established  the  court  will  not  direct  the  payment ; 
but  the  executors  may  safely  make  the  payment  when  they  can  identify 
the  person  intended.     Sampson  v.  Randall,  Maine,  xi.  463. 

155.  Ibid.  —  Name.  A  bequest  to  the  "  Home  Mission  Society  "  was 
construed  as  a  bequest  to  the  "  American  Home  Missionary  Society," 
upon  proof  of  facts  outside  of  the  will  showing  that  that  society  must 
have  been  intended,  and  there  being  no  society  of  the  former  name. 
Beadsley  v.  Home  Mittionary  Society,  Conn.  vii.  801 ;  45  Conn.  327. 
And  see  Goodell  v.  Union  Asto.  N.  J.  vi.  662. 

1 56.  Ibid.  —  Error  in  Name.  Where  the  name  of  a  legatee  is  erro- 
neously stated  in  a  will,  and  there  is  no  reasonable  doubt  as  to  the  per- 
son intended,  the  mistake  will  not  defeat  the  bequest.  Adon  t.  IloyA, 
N.  J.  xvi.  756. 

157.  Income  —  Vetting  Principal.  A  bequest  to  A.  in  trust  for  B., 
the  income  to  be  paid  to  B.  during  minority,  and  the  principal  to  go 
to  B.  or  his  heirs  and  assigns  forever,  will  vest  in  B.  on  the  death  of  the 
testator,  although  he  has  not  attained  his  majority.  Newberry  v.  Hi»- 
man,  Conu.  xiv.  683;  49  Conn.  180. 

158.  Ibid.  —  Income  only  to  Legatee.  Where  the  intent  of  a  testator 
clearly  appears  to  be  to  give  only  the  interest  or  income  of  personalty, 
the  corpus  of  the  said  personalty  will  not  be  held  to  he  vested  in  the 
legatee.  Benlley  v.  Kaufman,  Penn.  v.  406.  Brinley  v.  Crrou,  Conn, 
xiv.  173.     Gregory  v.  Jaty,  Va.  vi.  410. 

159.  Ibid.  —  Postesrion  of  Property.  A  gift  by  a  testator  of  the  in- 
come of  personal  property  is  a  gift  of  the  property  itself,  for  life  or  abso- 
lutely as  the  will  indicates,  and  the  possession  of  the  property  will  pass 
to  the  beneficiary,  who  shall  give  security  for  its  safety  if  he  has  a  life 
interest  only,  should*  the  court  so  direct.  Sampson  v.  JRandaU,  Maine, 
xi.  463 ;  72  Maine,  109. 

160.  Ibid. —  JictU  —  Inierett.  Rents  and  the  interest  of  loans  of  the 
United  States  which  are  not  due  until  after  the  death  of  a  testator  be- 
come income  under  his  will.     Dexter  v.  Phillips,  Mass.  i.  248. 

161.  Construction — htcontitUnt  Provisions  —  Later  Bequest.  Where 
two  of  the  provisions  of  a  will  are  inconsistent,  the  last  made  must 
prevail;  the  subsequent  words  must  be  considered  to  denote  a  subse- 
quent intenUou.     Vritchell  v.  Brown,  Ind.  xi.  158;  72  Ind.  589. 

162.  Intention.  An  intent  that  tlie  l^atee  shall  have  only  the  inter' 
est  or  income  of  personalty  is  manifested  by  a  limitation  over,  "  if  the 
legatee"  die  without  issue.      Bentley  v.  Kaufman.  Penn.  y,  406. 

163.  Intent.  Pecuniary  legacies  bear  interest  from  the  time  at  which 
they  are,  by  the  terms  of  the  will,  made  payable,  and  if  no  time  is  thus 
fixed,  they  are  payable  one  year  after  the  testator's  death.  Budd  ▼. 
Garrison,  Md.  iii.  464.  Hcert  v.  Williams,  N.  C.  iv.  608.  Bice  y.  Tlie 
Boston  Port  and  Seamen's  Aid  Society  N.  H.  i.  397.  Ayer  t.  Ayer, 
Mass.  X.  430;  128  Mass.  75. 

164.  IbicL  — Portion  from  Personal  Estate.  Where  a  certain  sum  is 
bequeathed,  to  be  made  up  from  the  personal  estate  shouid  the  real  prop- 
erty fail  to  produce  sufficient  to  satisfy  it,  interest  will  be  allowed  only 
on  the  amount  given  from  the  personal  estate.  Bodman  v.  Fineke,  N.  Y. 
iii.  415  ;  68  N.  Y.  239. 

165.  Ibid.  —  Legacy  for  Special  Purpose.  Where  a  will  directs  the 
payment  of  a  legacy  in  instalments  for  a  particular  purpose,  it  is  the  duty 
of  the  executor  to  make  psyments  at  the  times  specified,  and  not  hav- 
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ing  done  so  he  cannot  afterwards  be  heard  to  defend  against  its  pay- 
ment with  interest  to  the  legatee,  on  tlie  ground  that  the  time  during 
which  the  legacy  could  have  been  made  available  for  the  purpose  in- 
tended by  the  testator  has  passed.     Lynch'*  Appeal,  Penn.  xiv.  375. 

166.  liapud  Legacy —  Condition.  Where  a  testator  made  a  beqoest, 
"  which  I  charge  on  my  estate  at  A.,  hereinafter  devised,  but  I  direct 
that  the  same  shall  not  be  raisable,  or  paid,  until  my  oldest  son  comes 
into  actual  possession  of  the  M.  estate."  and  the  oldest  son  died  before 
coming  into  possession  of  the  M.  estate,  the  legacy  lapsed.  Taylor  v. 
Lambert,  Chan.  Div.  ii.  95  ;  2  Chan.  Div.  177. 

167.  3id. — Heirt  —  Retiduary  legatees.  At  common  law  the  sub- 
ject of  a  lapsed  legacy  will  fall  into  the  residuum  and  go  to  the  residuary 
legatee,  in  the  absence  of  a  manifest  contrary  intent  on  the  part  of  the 
testator.  Mauey's  Jppeal,  Loxley'i  £$tate,  Penn.  viii.  346 ;  88  Penn. 
St.  470. 

168.  Ibid.  — Act  of  1838.  The  Pennsylvania  Act  of  April  8,  1838, 
has  not  changed  the  common  law  in  the  above  respect.     Jbid. 

169.  /Jen.  A  legntee  entitled  to  an  unpaid  money  legacy  out  of  the 
estate,  has  no  title  to  the  lands  of  the  estate  or  right  to  their  possession. 
Aeklin  v.  Patchal.  Tex.  v.  249. 

170.  Jbid.  —  Blending — Belief  of  Healty.  Where  a  blending  has 
taken  place,  the  fact  that  the  executor  bus  received  enough  personalty  of 
tlie  testator  to  answer  all  debts  and  legacies  will  not  relieve  the  realty. 
Bants  V.  Bays,  U.  S.  C.  C.  xiv.  285. 

171.  Jbid.  —  Surplus  Jncome  —  Statutes.  A  codicil  to  a  will  which 
gives  a  life  interest  in  personal  property  to  A.,  directing  that  the  income 
beyond  the  sum  deemed  necessary  by  the  executors  for  the  support  of  A. 
shall  be  retained  and  invested  with  the  principal  sum,  under  the  New 
York  statutes  is  void.  In  such  case  the  full  income  must  be  paid  to  A. 
Barbour  v.  De  Forest,  N.  Y.  xvii.  373. 

172.  Ibid. —  Interest  in  Land.  A  bequest  of  a  certain  snm  to  be  a 
lien  on  "  my  real  estate  willed  to  "  X.  is  a  bequest  of  money  secured  od, 
and  not  an  interest  in,  land.     Pennock  v.  £agles,  Penn.  xvi.  60. 

1 73.  Jbid.  —  Sale  Decreed.  A  sale  of  the  testator's  realty  having 
been  decreed  in  order  to  pay  a  legacy,  (he  fact  that  it  was  a  lien  upon 
the  realty  cannot  be  contested  in  proceedings  to  distribute  the  fund  aris- 
ing from  the  sale.     Lynch's  Appeal^  Penn.  xiv.  375. 

174.  Life  Interest  in  Fund —  Payment  of  Debt.  A  provision  by  will 
that  the  legatee  shall  have  the  interest  of  a  particular  fund  for  life  is  not 
a  satisfaction  of  a  snm  of  money  which  the  legatee  is  entitled  to  claim 
absolutely  of  the  testator.     Freidenburgh  v.  Biddlecome,  N.  Y.  i.  787. 

175.  Legacy  —  Ibid.  —  Power  of  Disposition.  A  pecuniary  legacy 
may  be  only  for  life,  although  coupled  witli  a  contingent  power  of  dis- 
posing of  any  part  of  the  principal,  the  l>alance  being  given  over  to  other 
parties  upon  the  death  of  the  first  taker.    Ayer  v.  Ayer,  Mass.  x.  430. 

176.  B)id.  —  Personal  Property  —  Bequtst  for  Life  with  Bemainder 
Over.  The  rule,  that  where  personal  property  is  given  by  will  to  one 
for  life  with  remainder  over  the  executor  shall  sell  so  much  of  it  as  is  of 
a  perishable  nature,  applies  only  to  the  case  of  a  residuary  bequest  given 
eo  nomine  as  such.     Britl  v.  Smith,  N.  C.  xiv.  473  ;  86  N.  C.  305. 

177.  Proceeds  of  Mortgage  —  Foreclosure.  Where  by  last  will  and 
testament  the  "  proceeds "  of  a  certain  mortgage  were  bequeathed  to 
legatees,  and  the  mortgage  was  foreclosed  prior  to  testator's  death,  and 
the  land  covered  thereby  was  purchased  for  his  benefit,  the  word  "  pro- 
cee<l8  "  embraced  the  avails  of  the  mortgage  in  whatever  form  they  ex- 
isted at  the  testator's  death.  American  Bible  Society  v.  Uolman,  Van 
Norman  v.  Holman,  U.  S.  C.  C.  v.  645. 

178.  Two  JHortgages — ITiree  Mortgages  held.     Where  a  testatrix  by 
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her  will  gave  to  A.  and  B. "  the  two  certain  mortgages  wliich  she  then 
held  upon  their  real  estate  "  at  Orange,  and  there  were  in  fact  three 
several  mortgages  for  different  amounts  on  the  property,  all  the  mort- 
gages were  intended  to  be  devised.  Cleveland  v.  Canon,  N.  J.  xvii. 
251. 

179.  Ibid.  —  Choice  of  Mortgages.  If  the  bequest  were  only  of  two 
of  the  mortgages,  then  the  legatees  of  such  mortgages  would  have  the 
right  to  select  which  two  should  pass.     Ibid. 

180.  Presumption  of  Payment  of  Legacy.  Where  A.  bequeathed  to 
B.  a  legacy  payable  one  year  after  the  testator's  death,  and  B.  made  no 
claim  during  the  life  of  A.'s  executor,  and  A.'s  executor  died  nearly 
twenty  years  after  the  time  at  which  the  legacy  became  payable,  the  pre- 
sumption of  payment  attached  twenty-one  years  from  A.'s  death.  Bent- 
ley's  Ex'r's  Appeal,  Penn.  xiii.  411. 

181.  Unexpended  Remainder — Recovery — Parties.  The  remain- 
der-men are  the  proper  parties  to  bring  an  action  to  recover  an  unex- 
pended remainder.     Smith  v.  Van  Ostrand,  N.  Y.  iL  383. 

182.  Pari  of  Estate  not  Mentioned —  Residuary  Legatees.  Where  a 
testator  disposes  of  "  my  estate,"  makes  certain  specific  devises  and  be- 
quests, and  appoints  residuary  legatees,  they  and  not  the  heir  at  law  take 
a  portion  of  the  realty  not  mentioned  in  the  will.  Hughes  r.  Pritchard, 
Ct.  of  Appeals,  iv.  218;  25  Week.  Rep.  No.  37. 

183.  Personal  Estate  —  Enumeration  —  No  Residuary  Clause.  A  be- 
quest of  "  furniture,  plate,  linen,  and  othrr  effects  in  the  testatrix's  posses- 
sion at  the  time  of  her  death,"  where  there  was  no  other  residuary  clause 
in  the  will,  carries  the  residuary  personal  estate,  though  not  ejusdem  gen- 
eris, with  "  furniture,  plate,  linen,"  etc.,  specially  bequeathed.  Hodgson 
V.  Jex,  Chan.  Div.  ii.  182.  See  Goods  of  Shepheard,  2  Chan.  Div.  122; 
Prob.  Div.  ix.  196 ;  41  L.  T.  R.  N.  S.  530. 

184.  Und.  —  Money  and  Securities.  Where  the  testator  leaves  money 
and  securities,  and  in  disposing  of  his  property  gives  "  $100  dollars  in 
money  and  all  my  other  personal  property  "  to  A.,  these  words,  "  all  my 
other  personal  property,"  must  be  construed  not  to  include  money  and 
securities.  Wolf  v.  Schaeffur,  Wis.  xi.  488  ;  51  Wis.  53.  See  Watson 
V.  Arundel,  Vice  Chan.  Ct.  iL  590;  10  Eq.  219. 

185.  Remainder  Vested  and  Contingent.  Where  M.  bequeathed  a 
fund  to  trustees  to  pay  the  income  thereof  to  6.  for  life,  and  after  his  de- 
cease to  pay  the  income  to  W.  until  he  arrived  at  the  age  of  twenty-five 
years,  and  on  his  arriving  at  twenty-five  years  of  nge  to  pay  to  him  the 
principal  of  the  fund ;  but  if  W.  should  die  before  the  age  of  twenty-five 
years  without  issue  surviving,  then  the  principal  of  the  fund  was  given 
to  the  eldest  child  of  P. ;  and  W.  died  at  the  age  of  thirty-seven,  in  the 
lifetime  of  G,  the  remainder  interest  in  the  fond  vested  in  W.  when 
he  reached  the  age  of  twenty-five  years,  and  the  fund  became  payable 
to  his  executors.     McCaWs  AppecU,  Penn.  vi.  378 ;  5  W.  N.  C.  N.  27. 

186.  Repugnancy  —  Lives  in  Being,  A  bequest  to  A.  with  the  pro- 
vision that  the  living  children  of  E.,  her  sister,  should  take  the  principal 
at  A.'s  death,  at  their  majority,  unless  A.  had  children,  is  not  repugnant, 
and  does  not  suspend  the  absolute  ownership  of  the  property  for  more 
than  two  lives  in  being.    Blevin  v.  Seymour,  N.  Y.  xiv.  409. 

187.  Residuary  Legatee  —  When  and  how  he  Holds.  A  residuary  lega- 
tee of  lands  holds  title  subject  to  antecedent  legacies,  and,  unless  the 
land  be  taken  by  the  executors  for  the  purposes  of  administration,  may 
have  and  defend  possession  from  the  time  the  will  is  probated.  Chap- 
man V.  Craig,  Mich.  vi.  468 :  37  Mich.  370. 

188.  Rid.  —  Bond  —  Debts.  A  residuary  legatee's  bond  is  holden  to 
pay  the  debts  and  legacies  at  all  events,  and  the  sufRciency  of  the  assets 
is  one  of  the  risks  a  residuary  legatee  voluntarily  assumes  when  he 
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electa  to  give  snch  bond  instead  of  the  xinlinarT  one      HaUitway  t. 
Weeks,  Mich.  ii.  526;  34  Mich.  237. 

189.  Ibid.  —  Residuary  Clause  Blending  Really  and  Personaby —  Lien 
of  Legacies.  Where  a  testator,  without  creating  au  express  trnst  for  the 
payment  of  legacies,  makes  a  general  residuary  bequest  of  his  whole 
estate,  blending  the  realty  and  personalty  in  one  fund,  there  is  a  con- 
structive charge  of  the  legades  on  the  realty.  Bank  ▼.  Hayes,  U.  S.  C.  G. 
xiv.  235. 

190.  Ibid.  —  Sale  of  Portion  of  Residuum,  Where  a  portion  of  the 
residuum,  which  has  been  set  apart  to  one  of  several  residuary  l^atees, 
is  sold  on  execution  against  him,  the  legacies  will  be  a  lien  to  their  full 
extent  on  the  fund  so  raised,  since  the  legatees  were  not  parties  to  the 
partition  and  the  other  residuary  legatees  are  not  before  the  court.   Ibid. 

191.  Revocation.  When  a  benefit  conferred  in  a  will  is  to  be  taken 
away,  it  must  be  by  express  words,  or  by  necessary  implication.  Barks- 
dale  V.  White,  Va.  iii.  444 

192.  Separate  Legacies  —  Appointment  of  Trustees.  Where  there  are 
distinct  trust  estates  under  the  same  will,  but  only  one  set  of  trustees, 
and  a  power  under  the  will  enables  a  surviving  trustee,  or,  on  his  death, 
the  cettuis  que  trust,  to  appoint  trustees  of  the  will,  the  court  will,  on  the 
application  of  the  cestui  que  trust  of  one  distinct  fund,  on  the  death  of  the 
surviving  trustee  of  the  will,  appoint  trustees  of  that  distinct  fund  with- 
out dealing  with  the  other  legacies.  Billing  v.  Grant,  Chan.  Div.  (Ir.) 
vi.  416;  12  Ir.  L.  T.  R.  41. 

193.  For  Services  to  be  Rendered —  When  Payable  —  Interest  on  Leg- 
acy. A  legacy  given  (o  a  trustee  as  compensation  for  her  services  to  be 
rendered,  although  given  on  condition  of  her  giving  security,  forms  no 
exception  to  the  general  rule  that  all  legades  are  payable  one  year  after 
the  testator's  death  and  bear  interest  from  that  time.  Barnes  v.  Dan- 
forth's  Ex'rs,  N.  J.  vi.  692;  2  Stew.  12. 

194.  Spectre  Legacy  —  Ademption.  A  specific  legacy  is  the  bequest 
of  a  particular  thing  or  money.  Fpecified  and  distinguished  from  all  oth- 
ers, and  is  liable  to  ademption.  Morris  r.  Garland's  Adm'r,  Ya.  xvii. 
763. 

195.  Ibid.  —  Possession  of  Legatee.  Specific  bequests,  especially  if 
needed  for  household  or  husbandry  purposes,  should  be  delivered  at  once 
to  the  legatee,  unless  likely  to  be  needed  to  satisfy  claims  on  the  estate. 
Eberstein  v.  Camp,  Mich.  vi.  559. 

196.  Specific  Sum — Specific  Fund —  Whole  Estate.  Where  a  he- 
quest  is  given  to  T.  of  "  one  thousand  dollars  in  the  Union  Savings 
Bank,"  and  afterwards  a  bequest  of  "  all  I  have  invested  in  banks  not 
otiierwise  disposed  of,"  the  bequest  was  of  one  thousand  dollars,  to  be 
paid  from  the  Union  Savings  Bank  deposit  if  sufficient,  otherwise  from 
that  and  from  the  general  fund.  Bowen  v.  Dorrance,  R.  I.  ix.  557  ;  12 
R.  I.  269. 

197.  Subscription — Other  Subscriptions.  A  bequest  to  a  school,  on 
condition  of  certain  additional  subscriptions,  will  not  vest  unless  the  sub- 
scriptions arc  made  by  responsible  persons.  Tcde  College  t.  Runkle, 
U.  S.  C.  C.  xii.  545. 

198.  Bequeft  in  Substitution —  Second  Enumeration.  See  Rice  v. 
75l«  Boston  Port  and  Seamen's  Aid  Society,  N.  H.  i.  397. 

199.  Ibid.  — Bequest  Over  in  Case  of  Death  of  First  Taker  without 
Issue.  If  a  bequest  be  made  to  a  person,  absolute  in  the  first  instance, 
and  it  is  provided  that  in  the  event  of  his  death,  or  death  without  issue, 
another  legatee  shall  be  substituted  to  the  legacy  given,  it  shall  be  con- 
strued to  mean  death,  or  death  without  issue,  before  the  testator,  unless 
from  the  whole  will  the  testator's  intention  be  dearly  otherwise.  Jlick- 
ley's  Appeal,  Penn.  ix.  658. 
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200.  Sutp«nding  Alienation  —  lAvts  in  Being.  A  beqaest  in  trust  for 
brothers  and  sisters  for  life ;  remainder  to  nephews  and  nieces  after  the 
death  of  adl  the  life  tenants,  and  iu  the  event  of  death  of  any  one,  the 
income  thereof  to  his  or  her  children  for  life,  is  inyalid,  saspeuding  the 
power  of  alienation  for  more  than  two  lives.  OotUm  t.  Fox,  N.  Y.  iiL 
159 ;  67  N.  Y.  348. 

201.  Support  —  Charge  —  Action.  A  provision  for  support  is  a  leg- 
acy to  be  paid  by  the  executor,  and  an  action  to  recover  it  may  be  main- 
tained against  him  and  his  sureties  on  his  official  bond.  Thayer  v.  Fin- 
negan,  Mass.  zi.  399. 

202.  To  United  States.  A  devise  or  bequest  to  the  United  States  is 
valid.    Dieh&n  v.  U.  S.  Mass.  vL  493. 

803.  Vetted  Bequest.  A  beqnest  is  to  be  taken  as  contingent  or 
vested  accordingly  as  the  contingency  is  annexed  tib  the  gift  or  the  pay* 
ment  of  it.  Petmoek  v.  Eagles,  Penn.  xvi.  60.  See  Joseph  v.  Uiitx,  N. 
J.  xiL  631. 

204.  Aid.  —  Until  Death  or  Marriage.  A  gift  of  income,  until  the 
death  or  marriage  of  another,  creates  a  vested  interest  in  the  legatee, 
and  upon  the  latter's  death  the  income  is  payable  to  his  personal  repre- 
sentatives oBtil  the  happening  of  the  contingency  upon  which  the  gift  is 
to  determine.     Agnew's  Estate,  Little's  Appeal,  Penn.  L  648. 

205.  Ibid.  —  "  Without  Leaxring  Issue."  When  an  estate  is  vested  in 
children  after  a  gift  to  a  parent,  and  there  is  a  gift  over  in  case  of  the 
parent's  dying  "  without  leaving  issue,"  these  words  must  be  read  "  hav- 
ing had  no  issue."     IVehame  v.  Layton,  Exch.  Cham.  i.  21. 

206.  Ibid.  —  Lapse.  Where  a  bequest  is  made  to  such  <^  the  children 
of  A.  who  apply  for  it  within  a  given  time  from  the  death  of  the  testator, 
the  legacy  is  not  so  vested  in  the  legatees  as  to  be  within  the  protection 
of  an  act  preventing  a  legacy  from  lapsing  by  reason  of  the  death  of  the 
legatee  in  the  lifetime  of  the  testator.  Fairfax's  Appeal,  Penn.  xvi. 
531. 

207.  Privilege  in  House  to  Widow  —  Lessee.  A  bequest,  "  It  is  my 
wish  that  my  wife  Margaret  shall  have  the  privilege  of  occupying  so 
much  of  the  bouse  in  which  I  now  live  as  she  may  need  daring  the  time 
she  remains  my  widow,"  gives  a  personal  privilege  to  the  widow  only. 
lagersoll  v.  Ingersoll,  N.  J.  xv.  184 ;  9  Stew.  127. 

208.  Ibid. — Statute.  A.  may  bequeath  Lis  estate  to  B.  to  evade  a 
statute,  but  the  estate  will  vest  if  the  legatee  is  innocent  of  any  complio- 
ity  in  the  fraud.     Shultz's  Estate,  i.  459. 

209.  Ibid.  — "During  Widowhood."  Where  the  testator  declared: 
"  Second.  After  the  payment  of  such  debts  and  funeral  expenses,  I  give 
and  bequeath  to  my  beloved  wife,  £.  T.,  the  farm  on  which  we  now  re- 
side, situate,  etc. ;  tdso  all  my  personal  property  of  every  description,  so 
long  as  she  remains  my  widow ;  at  the  expiration  of  that  time  the  whole, 
or  whatever  remabs,  to  descend  to  my  daughter,  M.  T.,"  a  life  estate 
only  passed  to  the  widow,  both  in  the  real  and  personal  estate,  subject  to 
being  terminated  by  her  marrii^e,  and  that  the  daughter  took  a  vest«Hl 
remainder,  and  not  a  contingent  one.  The  words  "  whatever  remains  " 
were  held  to  apply  only  to  personalty,  which  might  be  consumed  or  lost, 
etc.     Green  v.  Hewitt,  111.  xi.  332 ;  97  III.  113. 

210.  Wife  —  Divorce  —  Revocation.  A  beqnest  in  lieu  of  dower  is 
not  revoked  by  a  subsequent  divorce  for  the  misconduct  of  the  wife. 
Card  V.  Alexander,  Conn.  xiii.  716 ;  48  Conn.  492. 

211.  To  "  A.  B.  and  Family  "  —  «  Family  "  Defined.     In  a  devise  of  V.  Devises, 
land  to  A.  B.  and  family,  the  word  **  family  "  includes  the  wife  and  the 
ohildren  of  devisee.     Hall  v.  Stephens,  Mo.  v.  147  ;  68  Mo.  670. 

212.  "  To  A.  and  her  Children  if  Living"— Children  Bom  Subse- 
qtuntly.    A  devise  to  a  woman  and  "  her  children,  if  any  living,"  means 
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to  ber  and  such  children  as  may  be  living  at  the  death  of  the  testator. 
GiUetpie  v.  Schuman,  Ga.  viii.  75  ;  62  6a.  253. 

213.  Absolute  Devise.  Where  a  will  contiuued  the  following  devise : 
"  I  give  to  my  beloved  wife,  Sarah  Depoe,  and  to  onr  heir,  Sarah  Alvira 
Depue,  all  my  estate,  botli  real  and  personal,  in  their  own  right,  with  fall 
power  to  sell  and  convey  the  whole  or  any  part  thereof,  for  the  payment 
of  debts,  or  otherwise,  as  they  shall  think  proper,"  there  was  an  absolute 
devise  of  the  fee.     Chase  v.  Salisbury,  Ind.  xii.  465 ;  73  Ind.  506. 

214.  Jbid. —  Precatory  Words  —  Repugnancy.  Where  the  absolate 
title  to  property  is  devised  to  the  widow,  and  then  occar  words  directing 
the  disposition  of  whatever  property  may  remain  at  her  death,  these 
words,  if  regarded  as  precatory,  do  not  affect  her  absolate  title,  and  if 
regarded  as  a  condition  or  limitation  affecting  her  absolute  title  are  void 
for  repugnancy.     Alden  v.  Johnson,  Iowa,  zvii.  743. 

215.  Absolute  Gifl  —  With  Bequest  to  Pay  a  Particular  Sum.  Where 
a  testator  makes  an  absolute  gift  to  a  person,  accompanying  it  with  the 
request  that  a  particular  sum  be  appropriated  to  the  use  of  another,  the 
immediate  devisee  becomes  a  trustee  to  the  extent  of  such  sum.  Bohon 
V.  Barret's  Mer,  Ky.  xi.  839 ;  79  Ky.  878. 

216.  Jbid.  —  Subsequent  Disposition.  Where  testator  makes  a  will 
giving  and  bequeathing  all  his  real  and  personal  property  to  his  wife, 
and  appointing  her  attorney  and  executor  to  take  charge  of  the  property 
after  his  death,  and  to  retain  or  dispose  of  the  same  for  the  benefit  of 
herself  and  children,  the  estate  is  not  subjected  to  a  tmst  for  the  benefit 
of  the  wife  and  children.  Clark  v.  Leupp,  N.  Y.  xiii.  535 ;  Jonts  v. 
Bacon,  Adm'r,  Maine,  vi.  397. 

217.  Acceleration  of  Remainders.  A  remainder  taking  effect  after  a 
life  estate  is  accelerated  by  any  cause  which  actually  removes  tho  prior 
life  estate  out  of  the  way.     Blaichford  v.  Newberry,  111.  vi.  265. 

218.  Blending  Really  and  Personalty —  Charges.  A  general  devise 
blending  the  real  and  personal  estate  of  the  testator  constitutes  the  lega- 
cies in  the  will  a  charge  upon  the  realty.  Bright's  Appeal,  Penn.  xv. 
25. 

219.  £feet  of  Codicil.  Where  the  testator  by  will  executed  in  1857 
devised  different  tracts  of  land  to  nephews,  —  the  tract  upon  which  he 
lived,  among  others,  to  his  nephew  John,  —  and  gave  his  executor  power 
to  sell  all  his  real  and  personal  estate  not  thereinbefore  mentioned,  and 
in  1863,  some  nf  the  devisees  having  died,  the  testator  executed  a  codicil 
disposing  of  lauds  given  to  them,  and  making  other  changes,  in  which  he 
devised  to  said  John  all  his  "  out  lands  "  in  a  certain  locality,  and  "  all 
his  lands  not  devised  in  the  within  specifically,"  by  virtue  of  the  codicil, 
the  sole  estate  in  the  lands  mentioned  was  given  to  the  devisee,  John,  un> 
conditionally  and  without  charge,  and  that  the  same  were  not  primarily 
liable  for  the  testator's  debts.  JHallt^rton  v.  Oarson,  N.  C.  xv.  154; 
86  N.  C,  290. 

220.  Jbid.  —  Recital  —  New  JXsposition.  A  testator  by  his  will  gave 
his  daughter  an  estate  tail  in  his  real  property,  and  an  absolute  estate 
in  his  personal  property ;  by  a  codicil,  after  reciting  that  his  daughter 
would  take  an  estate  for  life  in  his  property,  with  remainder  to  her 
issue,  he  directed  that  the  life  estate  should  be  for  her  separate  use ;  that 
she  should  have  a  power  of  appointing  a  life  estate  to  any  husband  who 
should  survive  her ;  and  that  if  she  should  have  more  than  one  son,  and 
her  eldest  sou  should  inherit  property  from  other  sources  of  a  certain 
value,  then  her  second  son  should  succeed  to  the  property  given  by  the 
will,  with  certain  gifts  over :  Jleld,  that  the  estates  given  by  the  will  were 
modified  by  the  codicil,  and  that  the  daughter  was  entitled  to  a  life 
estate  only  in  the  real  and  personal  property  of  the  testator,  with  re- 
mainder by  implication  to  her  eldest  son  absolutely,  subject  to  the  a]>- 
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pointment  by  ber  of  a  life  estate  in  favor  of  a  busband,  and  to  a  sbifting 
Qse  in  favor  of  a  second  son.  Re  MargxUon,  Haggard  v.  Haggard,  Ct 
of  Appeal,  XV.  766 ;  48  L.  T.  R.  N.  S.  172. 

221.  Condition — Devite  to  Husband  while  he  remaint  Unmarried.  A 
devise  by  a  wife  of  real  property  to  ber  husband  for  life  or  while  he  shall 
remain  nnmarried,  and  in  case  he  marries  then  over  to  another  person, 
is  a  valid  conditional  limitation.  Bottick  v.  Bladet,  Md.  xv.  399 ;  55  Md. 
231. 

222.  Condition  Precedent  —  Widow  to  Enter  Convent.  Where  testator 
devised  and  bequeathed  all  his  property,  consisting  of  premises  held  in 
fee,  and  leaseholds  for  years,  together  with  other  personal  property,  to 
his  wife,  H.,  "  on  the  condition  that  my  said  wife  shall  retire  immediately 
after  my  death  into  a  convent  of  her  own  choice,"  and  there  was  no  gift 
over,  this  was  a  good  condition  precedent,  and  in  default  of  compliance 
therewith  the  estate  did  not  vest  in  the  devisee,  but  passed  over  to  tho 
heir  at  law.  Duddy  \.  Oreiham,  Q.  B.  Div.  (Ir.)  vi.  576;  89  L.  T. 
R.  N.  S.  No.  18. 

223.  Contingent  Remainder —  Bequest  after  Life  Estate  to  A.  and  JB., 
should  either  be  Living.  A  devise  over  after  the  death  of  the  life  tenants 
to  A.  and  B.,  should  either  of  them  be  living,  is  a  contingent  remainder. 
Bcanforth  v.  Bamforth,  Mass.  v.  70. 

224.  Ibid.  —  Death  or  Marriage  of  Widow.  A  devise  to  the  widow  of 
testator,  to  have  and  to  hold  the  devised  property  "during  her  natnral 
life  or  widowhood,"  and  "at  the  death  or  marriage  "  of  the  devisee,  then 
the  property  to  "  be  equally  divided  between  my  children  that  are  alive 
or  their  bodily  children  (naming  them)  in  equal  share  and  proportion," 
creates  a  contins^ent  remainder  in  those  who  are  to  tiike  under  the  will  at 
the  death  or  marriage  of  the  widow.  De  Lassus  v.  GtUewood,  Mo.  zi. 
20. 

226.  IbicL  —  Failure  of  Issue  of  Intermediate  Taker.  Where  the 
testator  devised  certain  premises  to  bis  wife  for  the  benefit  of  herself  and 
daughter,  and  provided  that  upon  the  daughter's  death  the  estate  shoald 
go  to  ber  issne  then  living,  or  in  default  of  such  issue  to  his  nephew  F., 
and  the  wife  and  F.  died  before  the  daughter,  who  died  without  issue, 
but  before  her  death  conveyed  the  property  to  B.,  who  conveyed  to 
plaintiff,  F.  took  a  contingent  remainder  which  vested  in  him  at  the  death 
of  the  testator  as  a  right  according  to  its  character,  and  descended  to 
his  heirs,  ko  that  upon  the  death  of  the  daughter  leaving  no  issue  the 
estate  vested  in  the  heirs  of  F.  Henessy  v.  Patterson,  N.  Y.  xii.  569 ; 
85  N.  Y.  91. 

226.  Ibid.  —  Residuary  Devisees,  after  a  Contingent  Estate  shall  he 
taken  out.  Residuary  devisees,  who  take  after  the  foregoing  devises  have 
been  taken  out  of  the  estate,  have  a  contingent  remainder.  Bamforth  v. 
Bamforth,  Mass.  t.  70;  123  Mass.  280. 

227.  Gontribntion  —  Devisees  —  Legatees.  Where  there  is  a  deficiency 
of  assets,  the  devisees  are  equally  liable  with  the  legatees  to  contribute. 
Famum,  Ex'r,  v.  Bascom,  Mass.  v.  47 ;  122  Mass.  282. 

228.  Ibid.  —  Pure  Beneficiaries — Purchasers — Preference.  A  defi- 
ciency of  assets  must  be  borne  by  pure  beneficiaries,  not  by  beneficiaries 
who  relinquish  an  important  right ;  the  latter  take  as  purchasers.     Vrid. 

229.  Debts  Charged — Corpus — Rents.  A  direction  in  a  will  to  pay 
debts  out  of  rents  and  profits  of  real  estate,  primd  facie,  charges  the 
debts  on  the  corpus,  unless  the  contents  of  the  will  show  that  annual 
rents  and  profits  only  are  meant.  Metcalfe  v.  Hutchinson,  Chan.  Div.  i. 
615.     See  Oarlyon  v.  Truscott.  Eq.  C.  i.  96 ;  L.  R.  20  Eq.  C.  348. 

280.  To  *' Descend"  to  Children  of  Life  Tenant.  Where  a  testatrix 
devises  and  bequeaths  the  rest  and  residue  of  her  estate  to  A.  for  life, 
then  to  B.,  "  to  descend  to  his  female  children  and  grandchildren  and  to 
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their  hein  forever,"  the  word  "  descend "  ii  not  a  word  of  limitatioD, 
and  a  granddaughter  of  B.  cannot  take  during  the  life  of  her  mother. 
mittead  V.  Bal/,  Md.  xv.  790. 

23 1 .  Devise  Over  —  "  J$$m  " — "  Bleirt  "  —  Seal  and  Penonal  Ptop- 
4rty.  In  the  same  will  where  both  real  and  personal  estate  are  devised 
over  on  the  failure  of  "  issae  "  or  "  heirs,"  the  words  are  held  to  impwt 
indefinite  failure  when  applied  to  real  estate,  and  to  mean  definite  failnre 
when  applied  to  the  personalty.     GtMe  v.  EUender,  Md.  x.  167. 

232.  "  Die  vntkont  LegitimaU  Iitue  "  —  IndefinxU  Faiiurt  —  EMate 
Tail.  A  devise  to  testator's  two  sons  "  to  be  equally  divided  between 
(hem,  to  them,  their  heirs,  and  assigns  forever,"  and  if  either  of  them  "die 
without  legitimate  issne,  that  the  survivor  shall  inherit  the  whole  of  the 
deceased's  part  of  the  land,"  will  be  held  to  contemplate  an  indefinite 
failure  of  issue,  and  to  vest  an  estate  tail  in  the  devLvees,  with  cross-re- 
mainders.    Stone  V.  McMuUen,  Peon.  xiii.  61 ;  10  W.  N.  C  No.  32. 

233.  EslaU  Tail  —  "  Hein  "  —  Ittue.  A  device  to  the  testator's  son  L., 
**  and  to  his  heirs,  but  in  case  the  said  L.  should  die  without  any  lawful 
heirs,  then  the  said  property  should  revert  back  and  be  equally  divided 
among  my  children,  who  shall  or  may  survive  him,  except  the  one  equal 
third  part  of  his  property,  whicli  shall  belong  to  his  widow,  so  long  as 
she  shall  continue  as  sncii,"  gives  an  estate  tail  to  L.,  the  testator  having 
employed  the  word  "  heirs  "  in  place  <d.  the  word  ^  issue."  Moodj)  v. 
SneU,  Penn.  ii.  64 ;  81  Penn.  St.  359. 

234.  Ibid.  — Life  £$tate.  Where  a  testator  leaves  property  to  his  son, 
and  the  will  provides  that  he  shall  not  have  power  to  dispose  of  it,  his 
interest  being  only  for  life,  bnt  in  case  of  any  lawful  issue  by  him,  then 
the  same  shall  descend  to  his  child  or  his  children,  for  their  use  and 
benefit,  and  to  be  used  or  disposed  of  as  they  might  think  proper  <m'  fit ; 
but  in  the  event  of  no  lawful  issue  from  him,  the  property  shall  be 
equally  divided  among  relatives  of  testator  named  in  his  will,  an  estate 
tul  is  not  created,  but  a  life  estate  with  remainder  over.  CByme  v. 
Feeley,  Ga.  vii.  235  ;  61  6a.  77. 

285.  Ibid.  —  Limitation  Over — Dying  ^^  Leaving  no  Lawftd  Issue." 
The  devise  of  a  fee,  with  limitation  over  if  tlie  devisee  »-hall  die  leaving 
no  lawful  issue,  creates  an  estate  tail  at  common  law.  Cketwood  v.  IFw- 
ston,  N.  J.  vi.  723. 

236.  Executory  Devise  —  Contingencies.  Where  the  testator  devised 
property  to  a  son,  with  limitation  over  to  surviving  brothers  or  their 
children,  in  caso  the  devisee  should  die  without  child  or  children,  or 
his  child  or  children  should  die  without  child  or  children,  and  the  de- 
visee died  leaving  a  child;  the  executory  devise  did  not  become  vested, 
all  the  contingencies  not  having  happened.  »Lee  v.  Skivers,  Ala.  xv.  6. 

237.  Ibid.  —  Executor;/  Interest.  An  estate  subject  to  an  executory 
devise  to  arise  on  a  given  event  is,  on  the  happening  of  that  event,  de- 
feated only  to  the  extent  of  the  executory  interest.  Hence,  where  there 
is  a  devise  to  A.  in  fee,  with  an  executory  devise  for  life  over  to  B.  upon 
the  event  of  A.dying  without  lawful  issuelivingat  her  death,  the  executory 
devise  to  B.  does  not,  upon  the  event  happening  npon  which  it  is  limited 
to  arise,  wholly  defeat  the  devise  to  A.,  but  only  to  the  extent  of  the  in- 
terest limited  to  B. ;  and  when  B.'s  estate  has  ceased,  the  estate  reverts 
to  A.     Gatenby  v.  Morgan,  Vice  Chan.  Cl  iii.  191 ;  1  Q.  B.  Div.  685. 

238.  Ibid.  —  Perpetuities.  An  executory  devise,  which  by  its  terms 
may  never  take  effect  within  the  Connecticut  statute  of  perpetuities,  is 
void.     Jocelyn  v.  Nott,  Conn.  iii.  448 ;  44  Conn.  55. 

239.  Ibid.  —  liemainder.  Where  a  testator  divided  his  estate  between 
his  six  children  and  his  grandson  A.,  an  infant,  giving  one  seventh  to 
each,  and  providing  that  if  A.  should  die  without  issue  his  share  and  its 
increase  should  be  divided  among  his  said  children,  and  A.  died  witboot 


Digitized  byLjOOQlC 


WILLS.  997 

issue,  A.  took  a  life  estate,  with  contingent  remainders  in  the  children. 
PeUrgohri's  Ex'r  v.  Woodroofg  ExW,  Va.  xvi.  251. 

240.  Ibid.  —  To  A.  for  Life,  and  to  Lawful  htue  in  Fee ;  then  on  D^ 
fault  to  B.  for  Life  and  to  Ms  Heirs  Living  in  Fee  —  Contingent  Re- 
mainder. Where  the  devises  are  (first)  to  A.  for  life,  and  if  she  leave 
lawful  issue,  then  to  such  issue  iu  fee ;  but  (second)  if  A.  should  die 
without  lawful  issue,  then  to  B.  for  life,  and  on  her  death  to  the  heirs  of 
her  body  then  living,  in  fee ;  the  words  "  lawful  issue,"  describing  the 
contingency  on  which  the  second  devise  should  arise,  do  not  mean  an 
indefinite  failure  of  issue,  and  the  devise  over  is  good  as  a  contingent 
remainder.     Timanut  v.  Dugan,  Md.  vi.  398 ;  46  Md.  402. 

241.  Disposition  of  all  Real  Property,  Under  the  Revised  Statutes 
of  New  York  a  devise  of  all  of  the  testator's  property  will  pass  all  of  his 
real  property  within  his  disposition  at  his  death.  Byrnes  y.  Baer,  N.  Y. 
ix.  625 ;  86  N.  Y.  210.  Piatt  v.  Sinton,  Ohio,  xiii.  58 ;  37  Ohio  St. 
853. 

242.  Interpretation  —  Definite  or  Indefinite  Failure  of  Issue.  Where 
a  will  merely  provides  that  on  the  deuth  of  the  first  taker  "  without  issue, 
or  without  leaving  issue,"  a  devise  over  shall  take  effect,  an  indefinite 
failure  is  meant;  bat  the  words  may  always  be  shown  by  other  parts  of 
the  will  to  have  meunt  issue  living  at  the  death  of  the  first  taker.  Ap- 
peal  of  IngersoU  and  Thomat,  Trustees,  etc.  Penn.  vL  250 ;  86  Penn. 
St.  240. 

243.  Fee  on  Condition.  A  devise  of  a  farm  to  A.  for  life,  with  a  con- 
dition that  B.  should  remain  on  the  farm,  cultivate  it,  keep  it  in  re- 
pair, and  f)ay  one  half  the  proceeds  to  A.,  and,  surviving  A.,  should  take 
an  estate  in  fee  simple,  gave  to  A.  an  estate  in  fee  simple,  and  to  B.  an 
estate  in  fee  simple  on  condition.  Qark  v.  Barton,  Ind.  i.  584;  51  Ind. 
165. 

244.  Fee  or  TVust.  A  will  which  declares,  "  I  do  give  and  bequeath 
all  my  property,  both  real  and  personal,  to  my  belov^  wife  Mary,  only 
requesting  her  at  the  close  of  her  life  to  make  snch  disposition  of  the 
same  among  my  children  and  grandchildren  as  shall  seem  to  her  good," 
will  be  construed  to  give  the  widow  a  fee;  the  qualification  does  not 
create  a  trust     Foose  v.  Whitmore,  N.  Y.  xi.  878. 

245.  Forfeiture  —  Bankruptcy  —  Alienation  or  Charge  —  Mortgage. 
A  mortgage  of  a  residuary  estate  given  upon  condition  that  it  should  be 
forfeited  if  the  beneficiary  was  declared  bankrupt,  or  should  aliene  or 
charge  the  estate  for  the  benefit  of  another,  will  not  effect  a  forfeiture 
of  the  estate  or  interest  though  the  owner  die  insolvent.  Samuel  v. 
Samuel,  Chan.  Div.  ix.  96 ;  41  L.  T.  R.  N.  S.  462. 

246.  ffeirs  —  Division  —  Real  property  devised  to  heirs  will  be  di- 
vided in  the  manner  prescribed  by  the  statute  of  descent.  Hayes  ▼.  King, 
JJ.  J.  XV.  603. 

247.  Ibid.  —  "  ffeirs "  —  Limitation.  Where  a  testator,  dying  in 
1837,  devised  as  follows,  *•  I  leave  to  my  daughter  C.  the  tract  of  land 
that  I  bought  of  H,  to  her,  her  natural  life,  and  after  her  death  I  give 
the  same  to  her  heirs  forever,"  and  in  nnother  clause  of  the  will  there 
was  a  similar  bequest  of  personal  property,  the  word  "  heirs  "  was  one  of 
limitation,  and  not  of  purchase,  and  the  daughter  took  an  estate  in  fee. 
King  V.  Utley,  N.  C.  xiv.  69. 

248.  Ibid.  —  "Legal  Heirs  " —  Limitation.  The  words,  "  their  legal 
heirs,"  may  be  used  as  words  of  limitation  equivalent  to  "  legal  repre- 
sentatives."    Mull  V.  Mull,  Penn.  ii.  279 ;  81  Penn.  St.  393. 

249.  Of  Income  and  Profits  —  Estate.  A  devise  of  the  income  and 
profits  of  land  is  a  devise  of  the  land  itself,  for  a  time  equal  to  that  for 
which  the  income  and  profits  are  given.  Cooper  v.  Pogue,  Penn.  z. 
879 ;  37  Leg.  Int.  No.  22. 
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250.  Ibid.  — Ituilienahility.  A.,  having  the  entire  right  to  dispose  of 
his  property,  ma;  devise  the  inconie  thereof  in  trust  in  favor  of  B.,  and 
may  provide  that  it  shall  not  be  assignable  by  him  by  anticipation,  and 
sh^I  not  be  subject  to  be  seized  by  iiis  creditors  in  advance  of  its  pay- 
ment to  him.     Bank  v.  Adams,  Mass.  xiv.  782  ;    133  Mass.  170. 

251.  Intestacy.  Where  a  testator  gave,  devised,  and  bequeathed  unto 
B.  and  P.  "  each  a  moiety  "  of  the  interest  and  rents  of  his  real  and  per- 
sonal property,  and  directed  that  at  the  death  of  the  survivor  of  R.  and 
P.  all  his  property  should  be  sold  and  the  proceeds  equally  divided 
among  his  tlien  surviving  nephews  and  nieces,  and  R.  and  P.  both  sur- 
vived the  testator ;  on  the  death  of  P.  there  was  an  intestacy  as  to  the 
interest  aud  rents  of  a  moiety  until  the  death  of  R.  Round  v.  Pidcet, 
Chan.  Div.  vi.  512. 

252.  Construction —  Lands  Devised,  A  will  in  these  words :  "  I  give 
and  bequeath  to  my  husband.  James  6.  Dwen,  all  moneys  and  properties, 
real  and  personal,  of  every  description,  in  the  city  of  Chicago,  County  of 
Cook,  and  in  Ogle  County,  State  of  Illinois ;  also  all  money  and  prop- 
erties which  may  hereafter  come  to  me  by  reason  of  will  or  otherwise, 
he  to  pay  all  just  debts,"  etc.,  will  pass  the  real  estate  of  the  testatrix  in 
Cook  County,  outside  of  the  city  of  Chicago.  Higgins  v.  Dwen,  111.  xiiL 
141  ;    100  111.  554. 

253.  Lapsed  Devise — Heirs  at  Law,  A  lapsed  devise  descends  to 
the  heirs  at  law  of  the  testator,  unless  there  be  expressed  in  the  residuary 
clause  a  manifest  contrary  intention.  Yard  v.  Murray,  Peuu.  v.  468 ;  86 
Penn.  St.  113. 

254.  Life  Estate.  Where  testator  made  the  following  devise  and  be- 
quest. "  1  give  to  my  daugliter  M.,  wife  of  C,  one  third  of  all  the  resi- 
due of  my  estate,  real  and  personal,  to  hold  the  same  to  her  and  her 
heirs,  to  her  sole  and  separate  use,  free  from  the  interference  or  control 
of  her  husband ;  at  her  death  to  go  immediately  to  her  children,  if  she 
have  any  ;  her  husband,  if  he  survives  her,  not  to  have  any  use  of  the 
same,  but  that  it  be  for  her  children,"  the  estate  given  was  a  fee  and  not 
a  life  estate.     London  v.  Aloore,  Conn.  vii.  459  ;  45  Conn.  422. 

255.  Life  Estate  only.  Where  a  testator  gives  all  his  property  abso- 
lutely to  A.,  he  cannot,  by  a  subsequent  clause  of  the  will,  dispose  of  the 
property.  But  if,  having  used  words  which  clearly  indicate  such  a  dis- 
position of  his  property,  the  testator  then  goes  on  to  dispose  of  it,  in  the 
event  that  A.  should  fail  to  make  disposition  thereof,  there  is  repug- 
nancy, and  it  will  be  held  that  but  a  life  estate  was  given  to  A.  Li  re 
Springer's  Estate.  Shaw  v.  Jones-Ford,  Ct.  of  Appeals,  iv.  637. 

256.  Ibid.  —  Power  of  Disposal.  The  general  rule  is  that  where  a 
power  of  disposal  accompanies  the  bequest  or  devise  of  a  life  estate,  the 
power  is  coextensive  only  with  the  bequest  or  devise,  and  means  such 
disposal  as  a  tenant  for  life  can  make.  But  where  thero  are  words 
clearly  indicating  that  a  larger  power  was  intended,  the  intent  of  the  tes- 
tator will  be  followed,  such  enlarged  power,  however,  being  confined 
within  the  meaning  of  the  words  of  the  will.  Henderson  v.  Blackburn, 
111.  XV.  142;  104  111.227. 

257.  Ibid.  —  Disposition  by  Will  only.  Where  a  devise  is  made  and 
the  property  is  not  to  be  disposed  of  except  by  will,  the  devisees  take  a 
life  estate  only.     Vlrich  v.  Merkel,  Penn.  ii.  96. 

258.  Ibid.  —  To  A.  for  Life,  and  to  Lawful  Issue  in  Fee  —  Purchase 
or  Descent.  Where  a  devise  is  to  A.  for  life,  and  if  she  leave  lawful 
issue,  then  to  such  issue  in  fee,  the  word  "  issue"  is  a  word  of  purchase, 
and  A.  takes  a  life  estate  only.     Timanus  v.  Dugcm,  Md.  vi.  398. 

259.  Ibid.  —  Execution  Sale.  A  devise  to  executors  "  to  permit  [A.] 
to  use  and  occupy  [the  land]  for  and  during  his  natural  life  "  is,  under  the 
statute  of  uses,  a  devise  of  a  life  estate  in  the  land  to  A.,  and  such  estate 
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raay  be  sold  on  ezeontion  against  A.  for  debt    Baitk  t.  Moron,  Minn. 
XV.  308;  SO  Minn.  165. 

260.  Ibid.  —  Gift  over  on  Default.  Where  a  testator  gave  a  portion 
of  his  estate  to  his  daughter,  to  be  held  bj  trustees,  who  were  to  pay  over 
the  income  to  her  during  her  life,  and  on  her  death  to  convey  snob  prop- 
erty to  her  children,  if  she  left  any,  and  in  default  of  children,  to  such 
person  or  persons  as  she  by  will  should  appoint ;  aud  in  default  of  ap- 
pointment, then  to  her  heirs  at  law,  living  at  her  death,  in  the  same 
manner  and  proportions  as  if  she  had  died  intestate :  &ld,  the  daughter 
took  a  life  estate  only  ;  had  there  been  no  disposition  of  the  property  in 
default  of  children,  she  might  hare  takeu  an  absolute  estate.  Jfaltby't 
Appeal,  Conn.  xi.  769;   47  Conn.  349. 

261.  Ibid.  —  After  Po$$e$non  of  Dower.  Ap  indenture,  signed,  sealed, 
and  delivered  by  a  father,  in  presence  of  two  attesting  witnesses,  giving 
and  granting  certain  land  to  his  daughter,  in  consideration  of  love  and 
affection,  to  have  and  to  hold  the  same  after  his  death,  during  her  natu- 
ral life,  he  reserving  the  right  of  controlling  tho  premises  as  long  as  he 
lived,  and  expressing  a  desire  that  at  her  death  die  property  should  be 
sold  and  divided  between  his  other  children,  vested,  at  the  time  of  its 
execution  and  delivery,  an  estate  for  life  in  the  daughter,  subject  only  to 
the  father's  riuht  of  possession,  use,  and  enjoyment  during  hb  own  life. 
Dismaket  v.  Parrott,  6a.  i.  260 ;  56  Ga.  513. 

262.  Ibid.  —For  Life  and  to  Heirs—  Trust  for  Heirs  — Rule  in  Shel- 
ley's Case.  A  devise  to  one  for  his  use  and  then  to  his  heirs  will  pass  a 
title  in  fee-eimple,  and  a  trust  to  hold  the  estate  in  trust  only  for  the 
heir*  will  not  qualify  or  defeat  such  estate.  Pressgrove  v.  Comfort,  Miss, 
zi.  846. 

26S.  Marriage  Settlement  —  In  Lieu  of  Dower  —  Election.  Where 
by  a  marriage  settlement  the  intended  wife  was  to  have,  if  she  survived 
the  husband,  "one  dwelling-honse"  in  lieu  of  dower,  and  he  became  es- 
tranged from  her,  and  left  her,  by  will,  a  house  of  small  value,  she  could 
renounce  the  devise  and  claim  a  proper  compensation  for  breach  of  the 
covenant.    Busey  v.  McCurUy,  Md.  xvii.  651. 

264.  TrvMt  for  Married  Woman — Power  to  Aliene.  Where  property 
is  devised  in  trust,  for  the  sole  and  separate  use  of  a  married  woman,  no 
particular  phraseology  is  required  in  order  to  forbid  her  to  aliene,  chai^, 
or  incumber  the  estate.     £opp  v.  Minor,  Va.  x.  508. 

265.  Mixed  Property  to  Heirs  —  Substitution.  Where  the  devise  is  of 
mixed  property  to  heirs  of  the  first  named  devisee  by  way  of  substitution, 
the  real  estate  goes  to  the  heirs,  and  the  personal  property  to  the  next  of 
kin.     Hayes  v.  King,  N.  J.  xv.  603. 

266.  Of  Mortgage — Equity  Bought  —  Sevoeation.  When  a  mort- 
gagee purchases  the  equity  of  redemption,  a  devise  of  his  mortgage  made 
prior  to  the  purchase  is  revoked.  lardley  v.  Holland,  £q.  Cas.  i.  41 ; 
20  Eq.  Cas.  428. 

267.  Ibid,  —  Parties  in  Interest.  Where  debts  are  charged  on  settled 
real  estate,  the  court,  in  determining  whether  the  debts  are  to  be  raised 
by  sale  or  mortgage,  will  give  greater  weight  to  the  wishes  of  the  per- 
sons whose  iuterests  in  the  estate  are  immediate,  than  to  those  whose  in- 
terests are  more  remote.  Metcalfe  v.  Hutchinson,  Chan.  Div.  i.  615 ; 
1  Chan.  Div.  591. 

268.  Nephew.  Where  X.  made  a  devise  to  "  my  nephew  B ; "  X. 
had  two  brothers,  Y.  and  Z. ;  Y.  had  a  legitimate  son  named  B.,  and  Z. 
an  illegitimate  son  of  the  same  name,  the  devise  was  to  the  legitimate 
nephew.    Appel  v.  Byers,  Penn.  xiii.  60 ;  98  Penu.  St.  479. 

269.  To  Parent  and  Child  — Life  Estate—  Remainder.  A  bequest 
as  follows :  "  I  give  and  bequeath  to  my  son,  G.  W.  H.,  the  land  whereon 
I  now  lire.     Mow,  the  condition  of  the  above  gift  is  that  the  property 
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is  to  remain  the  propertrof  the  said  6.  W.  H.  snd  his  child  or  children  ; 
and  in  case  the  said  G.  W.  H.  should  die  and  not  leave  any  living  child 
or  ehildren,  why  then  the  said  property  over,"  devises  the  property  to 
G.  W.  H.  with  remainder  to  his  children.  BUI  v.  TTiomas,  S.  C.  ix. 
691 :  II  S.  C.  846. 

270.  Parol  Proof.  A  party  seeking  to  maintain  a  devise  must  show 
it  by  the  will  itseU;  do  defects  in  its  language  can  be  supplied  by  parol 
evidence.     Barh  v.  Lm,  xiv.  187 ;  76  Va.  386. 

271.  Powtr  to  Executors  —  Vesting  Title —  Oontitifftneg.  Where  prop- 
erty was  to  go  to  a  son  at  thirty-five,  if  the  executors  were  of  the  opin- 
ion that  he  had  used  the  allowance  made  him  in  the  will  judicioasly  and 
frugally,  otiierwise  to  the  legal  issue  of  the  son,  and  he  died  at  twenty- 
five,  the  only  qualified  executor  having  expressed  no  opinion,  the  execu- 
tors took  no  trust,  but  the  property  passed  to  the  son,  the  estate  to  be 
defeated  if  the  contingency  happened.  £oci  Hiver  Paper  Go.  v.  JFitk, 
Mich.  xiii.  17;  47  Mich.  212. 

272.  Power  of  ExeexUart  to  Collect  and  Divide  RettU —  Power  of  Sale 
—  Devise  of  Fee.  A  power  given  to  executors  to  collect  and  divide 
rents  bf  real  estate  does  not  necessarily  unply  a  devise  of  the  fee  to  tliem, 
even  if  accompanied  by  a  power  of  uJe.  Robert  v.  Comitty,  N.  T.  xL 
169. 

273.  Religious  Corporation  —  Limitation.  A  devise  to  a  religious 
corporation,  under  a  will  executed  within  two  months  of  the  devisor's 
deaih.  is  void.     Marks  v.  Me  Glynn.  N.  Y.  xiv.  504. 

274.  Remainder —  Words  Supplied.  Where  the  testator  devised  the 
remainder  of  his  estate,  real  aud  personal  property,  to  bis  wife  for  life, 
but  should  she  marry  the  realty  to  go  to  bis  son  J.,  and  the  personal 
property  to  his  daughters,  and  the  widow  never  married,  on  her  deatli 
the  estate  devolved  on  the  sou  and  daughters,  the  court  supplying  the 
words,  "  or  when  she  dies."  AtUick  v.  Wallace,  Ky.  iii.  851  ;  12  Bush, 
531. 

275.  Ibid.  —  Children  as  "  Heirs."  Where  a  testator  made  a  devise 
to  his  son  John  "  through  bis  natural  life  and  then  to  his  heirs,"  and  in 
another  part  of  the  will  used  the  word  "heirs"  in  the  sense  of  "diil- 
dren,"  the  son  took  a  life  estate  only,  with  remainder  to  his  children,  or 
issue,  and  not  to  his  heirs  generally,  and  upon  liis  death  without  issue  the 
devise  in  remainder  failed,  and  the  estate  reverted  to  the  heirs  of  the 
testator.    Bunnell  v.  Evans,  Ohio,  ii.  280;  26  Ohio  St.  409. 

276.  «  Seised  "  Construed  —  Devise  hy  Heir  at  Law  of  Real  Estate  oj 
which  he  might  die  Seised,  the  Right  to  which  he  had  not  Enforced  against 
Widow  of  Intestate.     The  word  "  seised,"  being  a  purely  technical  word, 

must  be  consti-ued  according  to  its  technical  meaning.  Where  A.,  who 
was  entitled  as  heir-Ht-law  to  certain  real  ostate,  did  not  enforce  his 
right  against  the  widow  of  the  intestate,  his  interest  in  this  real  estate 
did  not  pass  by  a  devise  of  "  all  real  estate  (if  any)  of  which  I  may  die 
seised."     Leach  v.  Jay,  Ct.of  Appeal,  vii.  222. 

277.  Special  Devise  of  Land  afterwards  Mentioned  in  Residuary 
Clause.  Where  a  will  contains  a  devise  to  A.,  and  if  she  should  die  in 
her  minority,  and  without  lawful  issue  then  living,  the  land  to  become 
part  of  the  residuum,  and  the  residuary  clause  provides  that  the  residuum 
should  accumulate  until  the  '*  eldest  grandchild  shall  attain  tlie  age  of 
twenty-one  years,  or  the  death  of  my  son  W.,  whichever  shall  first  occur, 
and  then  the  whole  to  be  equally  divided  among  my  grandchildren  .  .  . 
the  said  A.  to  be  considered  a  grandchild,  .  .  .  and  in  making  sach  di- 
vision the  amount  of  the  devise  to  ...  A.  to  be  charged"  to  her  on 
her  share,  there  is  no  such  repugnance  between  the  two  clauses  as  occa- 
sions a  revocation  of  the  first  devise,  and  on  the  death  of  A.  during 
her  minority,  and  without  issue  then  living,  although  after  the  death 
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of  W..  her  share  falls  into  tb«  residaum  for  division  amongst  the  other 
grandcliildrea.     MotieUm  v.  Britton,  U.  S.  C.  C.  zii.  454. 

278.  Specific  Bequest*  and  Deviset.  A  bequest  of  wearing  apparel  is 
specific ;  likewise  a  bequest  of  a  certain  mortgage  to  the  executor  in  trust 
to  be  paid  to  certain  persons ;  and  a  devise  of  the  use,  improvement, 
and  income  of  certain  real  estate,  upon  condition  that  the  devisee  pay 
the  taxes  and  assessments,  and  make  repairs,  with  remainder  over  to 
certain  persons,  is  also  specific,  and  such  remainder  is  likewise  specific. 
FatTiiun  V.  Baseom,  Mass.  v.  47.  ' 

279.  Statute  of  Bescetit  —  Nieces  and  Nephews.  By  the  statute  of 
descent  nieces  and  nephews  take  by  representation  per  stirpes,  Hayes 
V.  King,  N.  J.  xv.  603. 

280.  Ibid. —  Teefinical  Termt—  Specific  Directions  for  Sale.  The 
effect  of  the  technical  expression,  "  leaving  no  lawful  issue,"  is  not  im- 
paii-ed  by  a  direction  in  the  will  that,  in  case  of  snch  dying  without  issue, 
the  lands  shall  be  sold,  and  the  money  divided  among  the  testator's  chil- 
dren.     Chettoood  v.  Winston,  N.  J.  vu  723 ;  11  Vroom,  837. 

281.  To  Trustee  in  Fee  —  Extent  ofFquitabh  Interest —  Cfifi  Over  in 
a  Certain  Event.  Where  a  testator  by  will,  made  prior  to  the  Wills 
Act,  devised  two  freehold  houses  to  trustees  in  trust  for  tho  sole  benefit 
of  his  two  daughters,  either  to  live  in  or  let  for  their  joint  benefit,  but  in 
case  either  of  his  daughters  should  marry  and  have  a  child  or  children, 
then  snch  child  or  chil<lren  to  have  the  mother's  share  of  the  rents 
and  profits  of  the  houses  after  its  or  th^r  mother's  decease,  and  both 
daughters  married,  but  died  without  having  had  any  children  ;  they  took 
equitable  estates  in  fee  as  joint  tenants,  sut^eet  to  executory  gifts  over  in 
the  event  of  their  dying  leaving  issue,  and  this  event  not  having  hap- 
pened,  the  devisee  of  the  survivor  was  entitled  to  the  houses.  Tarrow 
V.  KnighOey,  Ct.  of  Appeal,  vii.  223 ;  89  L.  T.  R.  N.  S.  288. 

282.  Trust  —  Vested  Remainder.  By  a  devise  to  A.  in  trust  for  the 
use  and  benefit  of  B.  during  his  lift*,  and  at  his  death  to  be  equally  divided 
between  his  wife  C.  and  the  children  he  may  leave  living,  share  and  sharo 
alike,  C.  takes  a  vested  transmissible  interest,  which,  at  her  death  before 
B.,  passes  to  her  legal  representatives.  Farrow  v.  Farrow,  S.  C.  x.  819  t 
12  S.  C.  168. 

283.  2W  CHiildrenfor  Life  — Death  of  One—  Remainder-Men.  A 
devise  to  two  daughters  for  Hfe,  one  to  have  two  thirds  of  the  income  of 
the  property,  and  the  other  one  third,  and  after  the  death  of  the  two 
danghters  lo  their  children  in  fee,  does  not  entitle  the  survivor,  upon  the 
death  of  one  of  the  devisees,  to  survivorship  in  the  whole  property,  hut 
as  the  life  estates  carved  out  of  the  fee  cease  to  exist  the  remaiiider>men 
are  entitled  to  possession.  Wooltton  v.  Beck,  M.  J.  xii.  756 ;  7  Stew. 
74. 

284.  Vested  Devise.  A  devise  of  a  sum  in  trust  for  the  testator's  wife 
for  life,  and  after  her  death  to  "  be  equally  divided  among  all  my  chiU 
dren,  or  their  le^al  heirs,  if  any  of  my  children  should  die  before  snch 
mentioned  period  should  arise,"  gives  a  vested  interest  in  the  sum  be* 
queathe<l  upon  the  testator's  death  to  his  children,  to  vest  in  posseuion 
upon  the  death  of  the  life  tenant.     MuU  v.  J/u//,  Penn.  ii.  279. 

285.  Ibid.  —  Divestiture.  A  devise  to  A.  with  remainder  to  his  son, 
bom  or  to  be  born,  at  majority,  and  to  the  latter's  heirs ;  on  the  death 
of  A.  his  infant  son  took  a  vested  estate,  subject  to  divestiture  should  he 
die  before  majority.  Muskett  v.  Eaton,  Chan.  Div.  i.  462 ;  L.  R.  1  Chan. 
Div.  4.'i5, 

286.  Vested  Remainder.  The  principal  of  a  sam  left  to  C.  and  J. 
for  life,  to  be  divided  on  the  death  of  C.  and  J.  amongst  their  children, 
will  go  at  once  to  the  children  of  C.  or  J.  who  dies.  Wills  v.  WUl$,  Eq. 
Gas.  i.  95. 
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287.  "  Without  having  tmg  Isnte."  Where  testator  devised  real  estate 
to  bia  daughter  A.,  "  aud  after  her  decease  without  haviug  any  issue  "  to 
B.,  and  A.  married  aud  had  two  children,  on  a  petition  by  A.  and  her 
husbaud  prayiug  for  a  declaration  that  by  the  birth  of  these  children  she 
had  become  absolutely  entitled  to  the  estate,  the  words  "  without  having 
any  issue "  should  be  read  '*  having  had  no  issne,"  and  A.'8  interest  on 
the  birth  of  a  child  became  indefeasible.  WhiU  v.  Bight,  Chan.  Div. 
viii  736;  41  L.  T.  E.  N.  S.  17. 
<.  288.  Ibid. —  Widou)'$  Discretion  to  Pay  Portion  to  Children.  The 
fact  that  the  widow  is  permitted  in  her  discretion  to  give  to  any  of  the 
children  property  towuds  their  portion  when  they  shall  arrive  at  age, 
does  not  affect  the  question  whether  the  estate  devised  to  the  children 
be  vested  or  contingent.  De  Leuttu  v,  Gatewood,  Mo.  zi.  20 ;  71  Ho. 
371. 

289.  Devise  —  To  Widow  for  Life  —  Power  to  Dispose,  as  she  could 
Spare.  Where  the  devise  is  to  the  widow  daring  her  natural  life,  in 
express  terms,  with  authority  to  dispose  of  such  of  the  property  "  as  she 
could  spare  "  to  the  remainder-men,  who  were  to  account  for  what  they 
thus  received  in  advance,  the  devise  is  not  thereby  enlarged  to  a  fee- 
fcimple.     Reynolds  v.  Lee,  Va.  xii.  702. 

290.  lltid  —  Widow's  Renunciation.  When  a  widow  renounces  the 
provisions  of  a  will,  claiming  her  dower  under  the  statute,  the  remainder 
is  not  thereby  accelerated,  because  tho  life  estate  (dower)  still  attaches. 
eiateh/ord  v.  Newberry,  111.  vi.  266. 

291.  To  Wife  —  Remainder  to  Children.  A  testator  gave  to  his 
daughter,  for  aud  during  her  natural  life,  and  after  her  death,  to  her 
issue  and  their  heirs  forever,  in  the  proportions  to  which  they  would 
be  entitled  under  tho  intestate  laws  of  Pennsylvania  respectively,  and 
free,  clear,  and  discharged  from  any  present  or  future  husband,  my  dwell- 
ing-house and  lot,  etc.  Held,  that  the  daughter  took  a  life  estate ;  tho 
remainder  was  given  to  her  issue  and  then-  heirs  forever.  Morgan  t. 
QuinUven,  Penu.  i.  477. 

292.  Words  properly  applicable  to  Personalty  only — Intention  to  Pass 
Real  Estate.  Where  A.  by  wiU  gave  two  pecuniary  legacies,  and  con- 
tinued, "  and  lastly,  I  give  my  sheep  aud  the  rest,  residue,  aud  all 
moneys,  chattels,  and  all  other  my  effects  to  be  equally  divided  among 
my  brothers,"  his  real  estate  passed  by  the  will.  Smyth  v.  Smyth,  Chan. 
Div.  vi.  384 ;  38  L.  T.  B.  N.  S.  633. 

293.  Ibid.  —  Power  of  Disposition — Fee- Simple.  Where  a  devise  is 
to  the  widow  during  her  natural  life,  in  express  terms,  but  by  other 
clauses  of  the  will  she  is  authorized  to  dispose  of  the  subject  abso- 
lutely at  her  pleasure,  the  devisee  takes  in  fee-simple.  Reynolds  v.  Let, 
Va.  xiL  702. 

VI.  Couver-  294.  At  what  Time.     A  direction  in  a  will  that  the  executor  shall 

siou.  g^i  rei^]  estate  operates  as  a  conversion  of  the  real  estate  into  person- 

alty from  the  time  of  the  testator's  death.     Fisher  v.  Banta,  N.  Y.  iL 
654. 

295.  Discretion.  To  work  a  conversion  the  direction  must  be  posi- 
tive, irrespective  of  contingencies,  and  independent  of  discretion.  Pe- 
terson's Appeal,  Penn.  viii.  216;  88  Penn.  St.  397. 

296.  To  Discharge  Liens  —  Bankruptcy  Lien  —  Conversion  —  Limi- 
tation. Where  an  order  of  court  has  been  made  directing  the  sale  of 
realty  discharged  of  liens,  a  conversion  will  be  regarded  as  having  been 
made  at  the  time  of  the  order.     Davis  v.  Stkzer,  U.  S.  C.  C.  vii.  484. 

297.  Effective  Distribution  of  Estate.  Where  executors  are  fully 
empowered  to  sell  the  real  estate,  and  after  the  property  is  all  disposetl 
of,  to  divide  the  residue  into  three  equal  portions,  an  annuity  having; 
been  given  to  the  widow,  will  work  the  equitable  conversion  of  the  real 
property.     Power  v.  Cassidy,  N.  Y  ix.  851. 
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298.  Election  of  Legateei.  Where  a  power  is  given  to  executors  to 
Bell  land  and  distribute  the  prooeeds  amongst  residuary  legatees,  the 
legatees  may  elect  to  reconvert  the  personal  estate  and  take  the  land. 
I^vnliee  v.  Jantsen,  N.  Y.  ix.  449. 

299.  Mcetuding  Heir.  The  heir  cannot  be  excluded  by  a  direction  in 
the  testator's  will  to  convert  real  estate,  unless  the  proceeds  are  abso- 
lutely, clearly,  and  substantially  converted  by  the  testator  into  personal 
estate,  and  not  by  equivocal  words  or  doubtful  implication.  Watton 
V.  Arundel,  Vice  Chan.  Ct.  ii.  590 ;  10  Ir.  R.  Eq.  Ser.  219. 

800.  Ikmd  for  Payment  of  Legcunea.  Where  a  testator  by  his  will 
creates  a  fund  out  of  the  corptu  of  his  estate  to  answer  legacies,  such 
fund  is  personal  property,  although  derived  from  real  estate.  Pennock 
v.  Eagles,  Penn.  xvi.  60. 

301.  Ibid.  —  Legacy  Vested  but  Time  of  Enjoyment  Postponed  Where 
a  legacy  was  made  to  A.  after  a  life  estate  in  the  subject  thereof,  to 
be  "  payable  "  on  A.'s  reaching  a  certain  age,  which  he  attained,  but  died 
before  the  life  tenant,  the  legacy  became  vested  on  A.'s  reacliing  the  set 
age,  although  the  time  of  enjoyment  was  postponed  until  the  death  of 
the  life  tenant.     Pyle't  Appeal,  Penn.  xv.  610. 

302.  Option  Given  to  Sell  or  Pent  upon  Ground  Rent.  A  provision  in 
a  will,  giving  an  option  to  executors  either  to  sell  outright  certain  realty 
or  to  let  the  same  upon  a  redeemable  ground  rent,  will  not  work  a  con- 
version.    Howard! s  Appeal,  Penn.  xiv.  845. 

803.  Personally  to  be  PtU  into  Land  —  Intestacy  —  Real  Ettate.  Where 
a  testator  directed  his  residuary  personal  estate  to  be  put  into  land, 
which  was  to  be  held  on  trusts,  which  ultimately  failed,  the  land  pur- 
chased  t>efore  such  failure  goes  to  the  next  of  kin  as  real  estate.  Our- 
tais  V.  Wormald,  Ct.  of  Appeal,  vii.  542. 

804.  Power  of  Sale.  Where  it  is  apparent  from  the  general  pro- 
visions of  a  will  that  the  testator  intended  certain  real  estate  to  be  sold, 
the  doctrine  of  equitable  conversion  will  be  applied,  thongli  the  power 
of  sale  be  not  in  terms  imperative.  Ropp  v.  Minor,  Va.  x.  508 ;  88 
Gratt.  97. 

305.  Power  not  Used.  Where  the  executors  of  a  will  have  a  discre- 
tionary power  to  sell  real  estate  to  carry  out  the  purposes  of  the  will, 
there  is  no  convoi-siou  until  such  sale  be  made.  Gourley  v.  Campbell, 
N.  Y.  ii.  852;  66  N.  Y.  169. 

806.  RecU  Estate  to  be  Converted  into  PertonaUy.  Although  equity 
will  treat  real  estate  as  personalty  when  its  conversion  is  absolutely 
directed  by  the  will,  the  estate  remains  reiilty  so  far  as  not  disposed  of 
by  the  will.  <S%aw  v.  Chambers,  Mich.  xiv.  50 ;  48  Mich.  355.  Ropp 
V.  Minor,  Va.  x.  508. 

307.  Residuary  Estate  —  Enjoyment  in  Succession  —  Enjoyment  by 
Life  Tenant  in  Specie  —  Invettment.  Unless  there  be  <^eur  intention 
that  the  residuary  estate  shall  be  enjoyed  by  the  life  tenant  in  specie, 
the  estate  must  be  converted  that  it  may  be  enjoyed  in  succession,  and 
the  proceeds  invested  under  the  instructions  of  the  court  Macdonald 
v.  Irvine,  Ct.  of  Appeal,  v.  671 ;  26  Week   Rep.  No.  12. 

308.  After  Widowhood  —  Direction  to  Executors  to  Sett.  Where  a 
testator  gives  his  real  estate  to  his  wife  durante  viduitate,  and  directs  that 
on  determination  of  her  estate  his  executors  shall  sell  the  realty,  a  con- 
version is  thereby  worked.     Pyle's  Appeal,  Penn.  xv,  510. 

809.  Will  carried  out.  Where  the  purposes  of  the  will  are  carried  out 
without  a  sale  of  real  property  being  made,  it  is  not  converted,  but  de- 
scends to  the  heir.      Gourley  v.  Campbell,  N.  Y.  ii.  3.52. 

310.   Of  Appointment — Convict  of  Laws.      Where  T.,  residing  in  VII.  Powers. 
Massachusetts,  devised  certain  real  estate  there  situated  to  his  daughter 
D.  absolutely,  and  oertaiu  other  real  estate,  also  in  Massachusetts,  in 
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trast,  \h»  income  thereof  to  D.  for  life,  with  a  power  in  her  of  appoint' 
meut  by  will  or  otherwise  at  her  death,  or  in  default  of  such  appolDt- 
meut  to  her  children,  and  D.  became  domiciled  in  Mary  laud,  and  bj  her 
will  devised  "  all  the  real  and  personal  estate  to  which  1  shall  be  entitled 
in  law  or  equity  as  to  tlie  time  of  my  decease,  to  my  husband,  his  heirs 
and  assigns,  aheoluteiy,"  it  was  held:  1.  by  the  laws  of  Maryland,  where 
D.  resided,  it  was  not  a  valid  execution  of  the  power ;  2.  under  the  laws 
of  Massachusetts,  had  D.  resided  and  executed  her  will  there,  it  was  a 
valid  execution  of  the  power ;  8.  as  T.  resided  and  made  his  will  in 
Massachusetts  where  Uie  real  estate,  the  subject  of  the  power,  was  situ- 
ated, and  where  the  trustees  to  whom  it  was  devised  by  T.  in  trust  re- 
sided, and  where  his  wilt  was  proved,  and  his  trustees  appointed,  the 
laws  of  Massachusetts  should  govern,  and  that  the  power  was  duly  exe- 
cuted.    Setoall  V.  Wilmer,  Mass.  xiii.  688;  132  Mass.  131. 

311.  Ibid. — Dfviie  to  A,  to  Ducend  in  Fe»-Simple  to  Children  to  be 
Named—  Sale  of  Fee  and  Proceed*  divided.  Where  a  will  gives  to  a  d» 
visee  a  life  estate  and  provided  that  it  should  "  descend  in  fee-simple  to 
such  of  her  children  as  she  (the  devisee  for  life)  may  direct  iu  writing," 
etc.,  a  will  of  the  devisee,  din  cting  the  property  to  l>e  sold  and  the  pro- 
ceeds to  be  divided  umongst  certain  named  children,  is  not  a  good  execu- 
tion of  the  power.  Stephenson,  £x\  v.  Eicbardton,  Penn.  vi.  791  ;  88 
Penn.  St.  40. 

312.  Ibid.  —  Sufficient  Execution  —  Con$tTXKtion.  Where  property 
has  been  devised  to  one  for  life,  with  power  of  disposition  by  will  or 
otherwise  to  the  donee,  the  principal  rule  to  he  regaixled.  in  determining 
whether  the  disposition  made  by  the  donee  be  a  sufficient  execution  dL 
the  power,  is  his  intention  as  disclosed  by  the  will  or  other  instrument  of 
disposition,  and  by  evidence  aliunde.  Ftmk  v.  Eggletton,  111.  viL  393 ; 
92  III.  515. 

313.  Mid. —  Failure  to  Appoint — Heirt.  Where  the  residue  of  an 
estate  is,  by  will,  directed  to  he  distributed  among  the  testator *s  beii^  in 
such  portions  as  his  wife  may  direct  by  will  or  otlierwise,  and  fehe  dies 
without  having  exercised  the  power,  each  of  his  heirs,  or  his  legal  repre- 
sentative, takes  un  equal  share  under  the  will.  MiUihen,  Adm'r,  v.  Wei- 
/uw,  Adm'r,  Oluo,  xiii.  346  ;  37  Ohio  St  460. 

814.  3id  —  Gift*  for  Life  with  Power  —  Luiejinite  Gift  with  Power. 
A  gift  for  life,  with  a  power  of  disposition  superadded,  is  to  be  distin- 

fuished  from  a  gift  to  a  person  indefinitely,  with  a  power  superadded  to 
ispose  by  deed  or  will.  In  the  fornter  case  the  life  estate  is  not  enlarged 
by  the  power  to  a  fee.  Jieinders  v.  Koppelmann,  Mo.  viL  631 ;  68  Mo. 
482. 

315.  Ibid. —  Tettamentary  Execution  of  Power.  Where  A.  by  will 
devised  a  certain  lot  of  land  in  Charleston  in  trust,  to  permit  B.  to  take 
the  income  for  life,  with  remainder  to  such  persons  as  B.  by  his  last  will 
should  appoint,  and  in  default  of  appointment,  to  B.'s  children,  and  B. 
by  will  directed  his  debts  to  be  paid  and  then  devised  "  all  the  rest  and 
residue  of  my  estate  wherever  and  whatever,"  but  made  no  mention  of 
the  power  or  the  trust  property,  and  died  seised  of  real  estate  in  his  own 
right,  B.'s  will  was  not  an  execution  of  the  power  of  appointment  given 
to  him  by  A.'s  will.     Wderback  v.  Boyce,  S.  C.  xii.  185;  14  S.  C.  528. 

316.  To  Improve  Estate  — Mortgage  of  Unproductive  Property  for  it* 
Improvement.  Under  a  |)ower  in  a  will  to  the  executors  to  sell  and  con- 
vey unproductive  property  for  the  better  management  of  the  estate,  the 
executors  may  mortgage  the  unproductive  property  to  enable  them  to  im- 
prove it.     Starr  v.  Moulton,  III.  xii.  74. 

317.  To  Sell — Absolute  Meeestitg  to  Sell  and  InvetU  Where  the  will 
authorized  the  executor  to  sell  and  invest  the  prooeeds  in  case  it  was 
"  ai/solutely  necessary,"  the  phrase  meant  such  a  necessity  as,  being  not 
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conformed  to,  wonM  reealt  in  irremediaUe  injnry  or  lou  to  the  estate. 
Moale  V.  (Jutting,  Md.  xvi.  521. 

318.  Ibid.  —  Conveycmoe  before  Time  Limited — Oonveriion  —  Submga. 
Hon.  Under  a  power  to  an  nxecntoi'  to  sell  land  and  divide  the  proceeds 
amongst  certain  nephews  and  nieces  upon  their  majority,  he  has  no  power 
to  convey  daring  the  minority  of  any  of  the  beneficiaries ;  and  there  is 
no  right  of  suhrogation  in  his  grantee  upon  the  reconversion  of  the  per- 
sonal estate.    Prentice  v.  Janteen,  N.  Y.  ix.  440. 

819.  Jbid.  —  Delegation  —  Ratification.  A  discretionary  power  to  sell 
cannot  be  delegated,  but  the  action  of  au  attorney  in  fact  can  be  ratified, 
and  the  discretion  thus  exercised.  R.  R.  Co.  v.  Huichint,  Ohio,  xiii.  185 ; 
87  Ohio  St.  282. 

820.  Ibid.  —  Direction  to  Pay  Debts—  General  Charge.  Thedii-ectioo 
in  a  will  of  a  testator  to  his  execators  to  pay  his  debts  does  not  give  them 
a  power  of  sale  for  that  pur()Ose,  or  vest  them  with  uu  authoi  ity  other 
than  the  law  itself  creates  by  expressly  charging  all  the  property  of  a 
decedent  with  the  payment  of  his  debts.     HiUv.  Dun,  Cal.  ix.  436. 

321.  Ibid.  —  Maintenance  —  Mortgage.  A  power  to  a  devisee  of  land 
to  "  sell  and  convey  "  the  same,  if  necessary  for  his  maintenance,  does 
not  give  him  anthority  to  mortgage  it  for  the  same  purpose.  Hogl  v. 
Jaque$,  Mass.  x.  636 ;'  129  Mass.  289. 

822.  Jbid.  —  Power  to  Oonvey —  7¥«fe.  A  power  to  convey  implies  a 
power  to  sell  and  give  a  good  title.  Hamilton  v.  Hamilton,  III.  xii.  12  ; 
98  111.  254 

823.  Bnd.  —  Survival  to  Removing  Executor.  Where  a  will  gives  to 
executors  a  discretionary  power  to  sell  land,  and  one  is  removed  from  his 
office,  the  power  to  sell  survives,  and  can  be  execute<l  by  the  remaining 
executor.      Weimar  v.  Fath,  N.  J.  xii.  182  -,  14  Vroom,  1. 

824.  AdvancemerU  —  Ademption.     The  burden  of  showing   that  ad-  VIII.Advance- 
vances  were  not  intended  to  go  in  ademption  of  a  lagacy  is  upon  the  ^^^^ 
child.     Latorence  v.  Linsay,  N.  Y.  iii.  220. 

825.  Evidence.  In  the  absence  of  direct  evidence  the  question  of  ad- 
vancement must  be  determined  from  surrounding  facts.  Gravet  v.  Sped- 
don,  Md.  vi.  144 ;  46  Md.  144.      Wright's  Appeal,  Peiin.  vii.  662. 

826.  Interest — Distribution.  Where  a  testator,  by  his  will,  fixes  a 
period  for  the  distribution  of  his  estate  among  his  children,  nnd  requires 
them  apon  such  division  to  account  for  advancements  made  to  them,  in- 
terest onght  to  be  charged  on  the  several  advancements  from  the  pre- 
scribed date  of  distribution.  Oabetts  v.  Pttryear,  Va.  iii.  30  ;  29  Gratt. 
902. 

327.  Maintenance.  See  Hatfield  v.  Minet,  Ct.  of  Appeal,  vi.  480 ;  88 
L.  T.  R.  N.  S.  629. 

828.  Partition.  Advancements  cannot  be  reclaimed  after  a  judgment 
entered  in  partition.     Eckler  v.  Galbraith,  Ky.  i.  337  ;  12  Bush,  57. 

329.  Promiuorg  Note.  Where  a  testator  held  notes  from  a  son  dated 
prior  to  the  date  of  the  will,  and  in  his  will  stated  a  sum  of  money  as  the 
amount  dne  to  him  from  the  said  son,  and  added  "  should  I  make  any 
farther  advances  I  will  charge  the  same,"  and  after  his  death  no  further 
charge  was  found :  Held,  that  the  notes  were  to  he  considered  as  part  of 
the  advance,  and  not  as  a  separate  debt,  although  in  the  will  the  testator 
spoke  of  having  loaned  to  liis  son  the  sum  set  out  as  due.  Wright's 
Appeal,  Penn.  vii.  662 ;  89  Penn.  St.  67. 

830.  Release  of  Debts  —  Codicil.  See  Everett  v.  Everett,  Ct  of  Ap- 
peal, vi.  448 ;  86  L.  T.  R.  N.  S.  .580. 

831.  Per  Capita  —  Per  Stirpes —  To  Brothers  and  Sisters.     Where   IX.  Distribu- 
the  testator  directed  that  the  residue  of  his  jlroperty  should  be  divided   •'°''- 
anx>ng  his  brothers  and  sisters,  and  among  the  brothers  and  sisters  of  his 

wife,  "  in  equal  shares,  so  that  one  has  as  much  as  the  other.     Should 
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one  or  more  be  deceased,  then  shall  his  or  her  share  be  paid  to  bis  or  ber 
heirs,''  the  distribution  should  be  jter  capita  and  not  per  tUrpes.  Poliy 
BiUner't  Appeai,  Zimmernum't  EiaU,  Fenn.  iii.  96. 

S32.  Ibid.  —  JMseriplioK.  Where  testator  made  the  following  beqnest : 
"  The  residue  of  my  estate  I  give  to  the  following  named  persons,  to  be 
divided  equally  among  them  ;  my  sisters  R.  and  S.,  the  grandchildren  of 
my  deceased  brother  W.,  and  the  grandcliildren  of  my  deceased  sisters 
D.  and  M. ;  meaning  by  this  to  include  all  the  grandchildren  living  at 
the  time  of  my  decease,"  the  grandchildren  took  per  gUrpei  and  not  per 
capita.     Raymond  v.  HilUunue,  Conn.  vii.  678 ;  4^  Conn.  467. 

333.  IbicL  —  Children.  In  a  bequest  of  a  residue  as  follows  :  "  The 
balance  to  be  e<iually  divide<l  amongst  my  three  last  named  sons,  my  two 
daughters,  and  grandchildren  within  mentioned,  share  ami  siiare  alike," 
the  distributees  take  per  capita,  not  per  ttripee.  DiUe  v.  Lauffer,  DibU's 
Appeal,  Peun.  i.  69  ;  81  Peun.  St.  279. 

334.  JUd.  —  To  Children  of  A.  and  to  Children  of  B.  The  general 
rule  is  that  by  a  bequest  to  the  children  oE  A.  and  to  the  children  of  B., 
the  children  take  per  capita  and  not  per  ttripet.  Hill  v.  Bowers,  Mass. 
ii.  256;  120  Mass.  135. 

335.  Ibid.  —  Conrertion.  Whero  testator  directs  the  residue  of  his 
estate  to  be  converted  into  money,  and  "  equally  distributed  among  bis 
heirs  at  law  share  ami  share  alike,"  the  distribution  must  be  per  capita 
and  not  per  ttirpet.     Allen  v.  Allen,  S.  C.  xi.  280;  13  S.  C.  512. 

»  336.  Ibid.  —  Doubt.  The  court  will  apply  the  per  ttirpet  rule  where 
a  devise  or  legacy  is  given  to  heirs,  and  the  language  of  the  will  is  such 
as  to  leave  the  testator's  intention  in  respect  to  the  mode  of  distribu- 
tion in  serious  doubt.  Hearth  v.  Bancrojft,  Coim.  xt.  461 ;  49  Conn. 
22(». 

337.  Ibid.—ProoeHy  to  be  "Equally  Divided"  between  Children  and 
Grandchildren.  Where,  by  the  terms  of  the  will,  property  is  to  be 
"  equally  divided  "  among  children  and  grandchildren,  the  dbtribatees 
take  per  capita,  there  lieing  nothing  in  the  will  to  indicate  an  intentioD 
on  the  part  of  the  testator  that  they  shall  tako  per  ttirpet.  Brittain  v. 
Carton,  Md.  v.  745;  56  Md.  186. 

338.  Ibid.  —  To  Mother  and  her  Heirt  at  Law  —  Real  and  Pertonal 
Ettate.  Where  a  testatrix  gave  all  the  residue  of  her  estate,  real  and 
personal,  to  her  mother,  and  in  case  her  mother  ahoald  die  before  faeiv 
self,  it  should  go  to  her  mother's  heirs  at  law,  and  her  mother  did  die  be- 
fore testatrix,  and  her  heirs  at  law,  at  the  death  of  testatrix,  were  certain 
children,  the  personalty  should  he  divided  among  them  per  capita,  and 
her  real  estate  per  ttirpet.     Hayet  v.  King,  N.  J.  xvi.  724. 

339.  Md.  —  Term  "  ( hiU  or  Children  "  Conttrued.  The  term  «  child 
or  children  "  is  primarily  a  word  of  purchase  and  not  of  limitaUon,  and 
can  only  be  given  the  latter  meaning  when  such  construction  is  ren- 
dered necessary  by  the  context.     Hill  v.  Thomat.  S.  C.  ix.  691. 

340.  Ibid.  —  TetteUor  as  Tenant  in  Common  toitk  Certain  Children  — 
Estate  Devited  Equally — Distribution.  Where  a  testator  occupied  a 
farm  in  which  be  had  a  two  thirds  interest,  and  certain  of  his  children, 
A.,  IL,  and  C,  bad  a  third  interest,  and  he,  by  general  words,  devised 
his  entire  estate  to  all  his  children  equally,  A.,  B.,  and  C.  were  not  put 
to  their  election  to  claim  under  the  will  or  against  it,  but  they  were  en- 
titled  to  share  equally  with  the  other  children  in  the  estate  actually 
owned  by  their  father.     Gregory  v.  Gates.  Va.  vi.  410 ;  30  Gratt.  83. 

341.  To  Children,  their  Survivort  and  Issue,  and  then  to  Next  of  Kin 
of  Testator — Date  of  Ascertainment  of  Next  of  Kin.  When  upon  ibo 
death  of  legatees,  their  survivors  and  failure  of  their  issue,  the  property 
was  given  to  the  next  of  kin  of  the  testator  who  would  then  be  entitled 
under  the  intestate  acts,  the  next  of  kin  must  be  determined  as  of  the 
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death  of  the  testator,  not  as  of  the  death  of  the  snrriving  legatee.  Mor- 
timore  v.  Morlimore,  H.  of  L.  viii.  348 ;  40  L.  T.  R.  N.  S.  696. 

842.  Hid.  —  Hulf-Blood — Grandchildren.  Where  a  testator  left  a  sum 
in  trust  for  four  children  of  a  deceased  daughter,  to  be  paid  to  them  on 
their  coming  of  age,  and  prorided  that  if  either  died  before  that  time  bis 
or  her  share  should  be  paid  to  that  child's  lawful  issue,  or  if  there  were 
none  to  the  then  living  brother  and  sisters  in  equal  shares,  and  the 
daughter's  husband  remarried  and  had  two  danghterAy  the  second  wife, 
tho  half-sisters  did  not  share  in  the  trust  estate  of  ofee  of  the  grandchil- 
dren who  died.     Abbott  v.  Miteham,  N.  Y.  zvi.  214. 

848.  "  Children"  —  Legitimary.  Tho  word  "children  "  in  a  will  sig- 
nifies legitimate  children,  as  much  so  as  if  the  word  "legitimate"  were 
introduced  before  it.  Dorin  v.  Dorin,  H.  of  L.  i.  22.  In  re  Ayle't 
Trwtt,  Chan.  Dir.  i.  399  ;  L.  R.  H.  of  L.  7  Eng.  &  Ir.  App.  568.  See 
Appel  V.  Byer$,  Penn.  xiii.  60 ;  98  Penn.  St.  479. 

844.  Ibid.  —  Illegitimacy.  Where  the  testator  bequeathed  property  in 
tmst  to  "  my  daughters,"  and  had,  when  the  will  was  made  and  when 
he  died,  three  illegitimate  daughters,  and  had  always  treated  them  as 
his  daughters,  and  never  had  any  legitimate  child.  Held,  that  the  ille- 
gitimate children  would  take  under  the  above  designation.  Laker  v. 
Hordern,  Chan.  Div.  i.  711 ;  1  Chan.  Div.  644. 

845.  To  a  Clots  —  Who  may  Take.  The  general  rule  with  regard  to 
legacies  to  a  class  is,  that  those  only  who  are  embraced  in  u  class  at  the 
time  the  legacy  takes  effect  will  be  allowed  to  take.  Jones's  Appeal, 
Conn.  xiL  587.  Ward  v.  Tomkins,  N.  J.  vii.  182;  8  Stew.  Dekuiy  h. 
McCormick,  N.  Y.  xiv.  15.5. 

346.  Ibid.  —  Possession  of  Legacy  Deferred.  Where,  however,  a  leg- 
acy to  a  class  takes  effect  in  point  of  right  at  one  time  and  in  point  of 
enjoyment  at  another,  the  general  rule  is  that  all  those  will  take  who  are 
embraced  in  the  class  at  the  time  the  legacy  takes  effect  in  point  of  en- 
joyment.    Jones's  Appeal,  Conn.  xii.  587. 

847.  Ibid.  —  Power  to  Hxecute  or  to  Create  a  Trust  for  Daughter  Mar- 
ried or  to  be  Married,  A  testator  cannot,  by  postponing  the  distribution 
of  bis  estate,  empower  liis  executors  or  trustees  to  create,  at  the  time  of 
distribution,  a  separate  use  for  such  of  his  daughters  as  may  be  then  mar- 
ried or  in  contemplation  of  marriage.  Snyder's  Appeal,  Penn.  ix.  688 ; 
92  Penn.  St.  504. 

848.  Failure  of  Issue  —  Personal  Property.  Courts  will,  where  the 
devise  relates  to  personal  property,  seize  upon  any  circumstance,  how- 
ever slight,  which  gives  any  ground  for  supposing  that  the  testator  meant 
the  words,  failure  of  issue  or  heirs,  to  indicate  a  dying  without  issue 
living  at  the  death  of  the  taker  mentioned  in  the  will.  GMe  v.  Slender, 
Md.  X.  167. 

849.  At  Future  Time.  Words  directing  a  division  or  distribudon  be- 
tween two  or  more  persons  or  objects  at  a  future  time,  are  equivalent  to 
a  direction  to  pay  at  that  time.      Ward  v.  Tomkins,  N.  J.  vii.  182. 

850.  "^  the  Law  Directs."  A  gift  to  be  distributed  amongst  the 
testator's  relatives,  "as  the  law  directs,"  will  be  divided  under  the  ftatute 
of  distributions.  Fielden  v.  Ashworth,  £q.  Cas.  i.  70 ;  L.  R.  20  Eq. 
Cas.  410,  412. 

851 .  Ibid.  —  Widow  —  ffeirs — Community  Property.  Where  a  testa- 
tor made  his  will  in  the  following  words :  "  It  is  my  will  and  desire  that 
my  debts  be  paid  and  that  my  estate  be  distributed  among  my  legal  heirs, 
according  to  the  laws  now  in  force  in  Louisiana,"  and  left  at  his  death  a 
widow  in  commanity  and  three  children,  be  disposed  of  hu  share  of  the 
community  property  and  thereby  deprived  hie  widow  of  the  usufruct  of 
the  same.     Succession  of  Schiller,  La.  xii.  725 ;  3S  La.  An.  1. 

352.  Marital  Bights —  Set-Off.    A  bond  given  by  a  husband  for  pnr- 
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ohues  made  at  an  estate  salo  cannot  be  set  off  against  the  dUtributivo 
share  of  his  wife  in  such  estate.     Farrow  v.  Fat-row,  H.  C.  x.  819. 

8d3.  When  the  Parent  and  Children  take  Jointly.  If  a  mut  devises 
lands  to  A.  and  to  his  children  or  issue,  and  he  then  has  children  or  issae 
of  his  body,  and  no  certaiu  and  manifest  intent  appears  in  the  will  to  the 
contrary,  the  parent  and  the  children  take  jointly.  Hill  v.  Thomas,  & 
G  ii.  691. 

854.  Jlnd.  —  W^  they  do  not  take  Jointly.  The  rale  relates  only  to 
oases  of  direct  dome  to  parent  and  children,  and  does  not  include  cases 
where  after-born  children  are  embraced  in  the  devise.     Jbid. 

355.  Parties.  Any  person  claiming  an  interest  in  the  personal  estate 
of  the  testator,  either  as  legatee  or  as  enUtled  to  it  under  the  statute  of 
distributions,  may  file  a  bill  against  the  executor  to  settle  the  construction 
and  ascertain  the  validity  of  the  provisions  of  the  will  so  far  as  the  com- 
plainant's interests  arc  concerned,  and  to  enable  him  to  obtain  from  the 
executors  such  portions  of  the  estate  as  be  is  entitled  to  legally  or  eqai- 
tobly.      Wayer  v.  Wager,  N.  Y.  xiv.  471. 

356.  Survicorthip.  The  term  "  survivors "  in  a  will  must  be  deter- 
mined in  its  sisuificatipn  by  the  period  of  distribution  named  in  the  will. 
Blatehford  v.  Neioberry,  111.  vi.  265. 

357.  Ibid.  —  Others  or  Other.     Where  to  render  a  will  intelligible  it  is 
necessary  so  to  construe  the  words,  or  where  a  clear,  or  neoeesary  infto- ' 
eoce  can  be  drawn  from  the  teims  of  the  will,  the  words  ''survivors  or 
survivor,"  will  be  construed  as  "  others  or  other."     Wake  v.  Varah,  Chan. 
Div.  iL  206 ;  2  Chan.  Div.  348. 

858.  Ibid.  —  Other  Daughter.  Where  an  estate  is  left  to  daugbten, 
and  on  tho  death  of  any  daughter,  in  default  of  children,  her  share  to  go 
to  "  any  other  daughters  surviving,  in  equal  shares,"  the  period  of  surviv- 
orship is  tho  death  of  any  daughter  without  leaving  children.  '  Beetwitk 
V.  Beckwith,  Ct.  of  Appeal,  iv.  335 ;  L.  R.  25  Week.  Rep.  No.  16. 

859.  IbiiL  —  '•Survivor"  of  each  Oilier.  Where  testator  gave  his  real 
and  personal  estates  to  his  wife  for  life,  and  at  her  decease  he  gave 
the  same  to  M.  A.  and  to  her  son  W.  A.,  if  they  were  both  living  at 
the  time  of  the  decease  of  the  wife,  and  in  case  of  the  death  of  ^ther 
M.  or  W.,  before  the  wife's  death,  he  gave  the  whole  to  the  survivor  <rf 
them,  and  both  M.  and  W.  died  in  the  lifetime  of  testator's  wife,  "  snr- 
vivor"  was  held  to  menn  the  person  surviving  the  death  of  the  wife, 
not  the  survivor  of  each  other.  Re  Hill  and  Chapman,  Chau.  Div.  xviL 
704. 

360.  Ibid.  —  Marriage  of  Beneficiary.  A  testatrix  devised  her  estate 
to  her  four  children,  equally,  with  the  proviso  that  if  any  of  them  died 
before  her,  her  estate  was  to  be  divided  among  the  survivors  or  theur 
legal  representative  equally.  At  the  date  of  the  will  none  of  the  chil- 
dren were  married,  but  during  the  lifetime  of  testatrix  one  of  the  daugh- 
ters married  and  died,  leaving  two  children ;  these  children  were  entitled 
to  receive  the  share  which  their  mother  would  have  received  had  she 
lieen  living  at  the  death  of  the  testatrix.  Rioenetl  v.  Bourguin,  Mich, 
xvii.  657. 

361.  Ibid.  —  Residuary  EsWe  to  all  Testator's  Children  —  Part* 
Vested.     Where  a  will  gave  the  residuary  estate  in  trust  for  all  the  diiU 

dren  equally,  the  sons  to  take  at  twenty-five  if  they  conducted  themselves 
properly,  otherwise  to  be  held  in  trust  for  them  for  life,  remainder  to 
their  issue ;  the  daughters'  shares  to  be  settled  ;  and  in  case,  for  any  rea- 
son, the  share  of  any  of  the  chihlren  should  fall  in,  it  should  be  divided 
equally  between  the  "  surviving  childi«n "  in  the  same  manner  as  the 
original  shares ;  it  was  held  that  the  words  *'  surviving  children  "  must 
not  be  construed  strictly,  but  must  be  construed  to  be  ''  other  children." 
Lueena  v.  Lucena,  Ct.  of  Appeal,  v.  879. 
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962.  General  Division  on  Death  or  Marria^  of  W-dow  —  JZenuKCto- 
tion.  Where  the  will  provides  that  a  general  division  of  the  testator's 
e«tat«  is  to  be  made  on  the  death  or  remarriage  of  the  widow,  or  the  at- 
taining of  majority  of  a  child,  the  renunciation  of  the  will  by  tlie  widow 
is  not  such  an  event  as  will  justify  a  general  division  of  the  estate. 
Gregory  v.  Gates,  Va.  vi.  410. 

363.  Of  Abeoluie  Gift.    Where  a  testator  makes  an  absolute  gift  it  can-  X.  Revocation, 
not  be  taken  away  in  a  subsequent  part  of  the  will,  except  by  language 

clear  and  unequivocal.     Huat-I'ouUUm  v.  Furber,  Vice-Chan.  Ct.  iii.  19U ; 
8  Chan.  Div.  280. 

364.  Birth  of  Children.  A  will  is  revoked  by  the  subsequent  birth  of 
children,  as  to  them.  Grotvenor  t.  Fogg,  Penn.  iL  384 ;  81  Penn.  St. 
400. 

365.  Of  Part.  The  cancellation  of  portions  of  a  will,  with  the  inten- 
tion of  revoking  them,  has  the  like  effect  on  the  complete  paper  which 
8  codicil  has;  &e  remaining  pai-ts  stand.  Bigelow  v.  Giilott,  Mass.  iv. 
219  :  121  Mass.  102. 

366.  Change  of  Estate  —  Partition.  No  intention  to  revoke  a  devise 
nf  a  fractional  interest  in  land  can  be  implied  from  the  subsequent  sale 
of  the  land,  under  proceedings  in  partition,  and  the  purchase  by  the 
devisor  of  the  entire  interest.     Sfaife  v.  Thomtou,  S.  C.  ziii.  Ii7. 

367.  Codicil — Inconsistency.  In  quesUous  of  revocation  of  a  will,  the 
authorities  agre«i :  first,  tliat  a  codicil  does  not  operate  as  a  revocation 
of  a  devise  or  bequest  in  a  will,  unless  there  is  an  express  clause  of  rev- 
ocation, or  unless  the  provisions  in  the  codicil  are  so  inooneistent  with 
the  will  that  the  two  cannot  stand  together ;  second,  if  the  revocation  is 
to  be  implied  from  inconsistent  provisions,  it  will  be  limited  to  such 
provisions  of  the  will  as  are  plainly  inconsistent  with  the  codicil ;  third, 
where  the  devise  or  bequest  in  the  will  is  clear  and  free  from  doubt,  the 
inienUon  to  revoke  by  the  codicil  must  be  equally  clear  and  explicit. 
University  v.  Pinckney,  Md.  xii.  80.  Boyd  v.  Boyd,  U.  S.  C  C.  z.  134 ; 
1  MoCrary,  268. 

868.  Deed.  Where  real  estate  has  been  devised  by  will,  and  the 
testatofi  in  his  lifetime  and  after  the  execution  of  his  wUl,  conveys  the 
sanoe  property,  such  conveyance  operates  in  law  a  revocation  pro  tanto 
of  the  will.     Oouiaon  v.  Ifolmes,  U.  S.  0.  C.  vi.  674. 

369.  Deed  to  take  Effect  upon  Death  of  Grantor  vnly.  A  deed  of  con- 
veyance which  purports  to  be  executed  in  consideration  of  love  and  affec- 
tion, but  provides  that  "  the  grantee  is  to  take  no  estate  during  the  lives 
ot  the  grantors,"  is  testamentary  in  its  character,  even  if,  in  fact,  exe- 
cuted for  a  valuable  considerati<« ;  and  being  testamentary  it  may  be 
revoked.    Leaver  v.  Gauss,  Iowa,  xvii.  205. 

370.  By  Destruction  —  Wills'  Aet.  Under  the  Wills'  Act,  to  revoke 
a  will  by  destroying  it  there  must  be  the  act  of  destruction  as  well  as 
the  intention  to  destroy.  No  symbolical  act  of  destruction  is  sufficient. 
Cheese  v.  Lovejoy,  Cu  of  Appeal,  iv.  368. 

371.  Dying  Declarations.  Mere  dying  declarations  cannot  effect  a 
revocation  of  a  will.     Fox  v.  Fox,  Penn.  vii.  155;  88  Penn.  6t.  19. 

372.  Marriage  —  Equity.  When  a  verbal  contract  was  made  by  a 
man  and  woman  contemplating  marriage,  whereby  the  woman  shoold 
have  power  to  dispose  of  her  property  by  will  or  otherwise  as  she 
pleased,  and  the  woman,  with  the  knowledge  of  the  man  and  with  the 
intention  of  exercising  her  power  under  the  contract,  made  a  will,  and 
the  day  after  married  the  man,  while  the  will  as  a  will  was  avoided  by 
the  subsequent  marriage,  yet  the  disposition  of  the  property  would  be 
upheld  by  a  court  of  equity.  LanU's  Appeal,  Penn.  x.  645 ;  95  Pens. 
St.  279. 

373.  Posthumous  ChUd.    The  birth  of  a  child  to  the  testator  after  his 
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death  operates  in  law  a  reyocation  of  the  will.    Aldm  ▼.  Joknton,  Iowa, 
xvii.  748. 

374.  Retention  —  Lou  or  Dettntetion  —  Preeumptiott.  Where  the 
possession  of  a  will  is  retained  by  the  testator  and  after  his  death  it  can- 
not be  found,  the  presumption  is  that  it  has  been  destroyed  animo  revo- 
eandi.     Foster's  Appeal,  Peiin.  vi.  87 ;  87  Penn.  St.  67. 

875.  Reviring  Former  Witt.  The  revocation  of  a  last  will  by  destroy- 
ing it  will  not  operate  to  revive  a  prior  will  which  had  been  revoked  in 
express  terms.  Scott  v.  Fink.  Mich.  xi.  572  ;  45  Mich.  241.  Pietent, 
Adm'r,  v.  JDavii,  Mass.  xv.  658 ;  134  Mass.  252.  Peek's  Appeal,  Conn, 
xvii.  782. 

876.  Second  Will.  The  revocation  of  a  will  by  the  mere  execution  of 
a  second  will  is  ambulatory  only.     Peek's  Appeal,  Coun.  xvii.  782. 

877.  Ibid.  —  Coue  —  Subsequent  Trust.  Where  A.  seised  of  certain 
real  estate,  devises  the  same  by  his  will  to  B.,  and  after  the  execation 
of  the  will  conveys  to  B.  the  entire  estate,  but  in  tmst  for  ihe  use  of 
grantor,  the  grant  is  a  revocation  of  the  will.  Coulson  v.  Holmes,  U.  S. 
C.C.  vi.  674. 

878.  Tearing  off  Witnesses'  Name.  Where  tho  testator  did  not  tear 
off  the  signature  of  the  attesting  witness  animo  rerocandi,  the  will  most 
be  admitted  to  probate.  Gowis  of  Wheeler,  Prob.  Div.  ix.  496 ;  42  L. 
T.  R.  N.  S.  60. 

879.  Of  Woman  —  Subsequent  Marriage.  The  marriage  of  a  woman 
does  not  revoke  her  will  executed  before  such  marriage.  Webb  v.  Jones, 
N.  J.  XV.  581 ;  9  Stew.  168.  Per  contra,  Lant's  Appeal,  PeOD.  x.  645 ; 
95  Penn.  St.  279. 

WTTNESS.    . 

1.  huompeteney — General  Rule  —  Exception  —  (Maim  to  Testify.  If 
a  party  who  is  excluded  from  testifying  under  a  general  rule  of  law  would 
avail  himself  of  a  right  to  testify  under  an  exception,  he  should  make  his 
claim  to  testify  under  the  exception  appear  at  the  trial.  While  v.  Brovn, 
Maine,  v.  171. 

2.  Child — Understanding — Religious  Instruction.  The  admissibility 
of  children  as  witnesses  depends  not  only  on  their  possessing  a  compe- 
tent degree  of  understanding,  but  also  upon  their  having  such  a  d^ree 
of  religious  instruction  as  not  to  be  ignorant  of  the  nature  of  an  oath, 
and  the  consequences  of  falsehood.  Carter  v.  ^ate,  Ala.  x.  654 ;  68 
Ala.  96. 

8.  Bfid.  —  Instructed  by  Court.  If  a  child,  under  the  ago  of  nine  years, 
be  found,  after  examination  by  the  court,  to  possess  a  sufficient  sense  of 
the  wickedness  and  danger  of  false  swearing,  he  may  be  sworn  and  ad- 
mitted to  testify.  Day  v.  Day,  Ind.  i.  691;  56  Ind.  316.  Carter  t. 
State,  Ala.  x.  654 ;  63  Ala.  96. 

4.  Ibid.  —  Divorce.  In  a  suit  for  divorce  for  alleged  adultery,  it  is 
improper  to  call  children  of  the  parties,  of  a  tender  age,  to  testify  to 
facts  tending  to  establish  the  charge.  Oroumer  v.  Oroumer,  Mich.  x.  499 ; 
44  Mich.  180. 

5.  Compentation  —  Before  Committee  of  Congress.  There  is  no  im- 
plied agreement  on  the  part  of  the  general  government  to  pay  fees  or 
other  compensation  to  persons  required  to  attend  before  committees  of 
either  house  of  Congi-ess.     Lilley  v.  U.  S.  Cu  of  Claims,  viii.  233. 

6.  Ibid.  —  Value  of  Services.  In  the  al>8ence  of  any  special  agree- 
ment fixing  a  difFerent  rate,  the  compensation  which  one  is  entitled  to 
recover  of  a  party  for  services  rendered  in  his  behalf  and  at  his  request, 
in  attending  a  trial  of  a  cause  as  a  witness,  is  that  prescribed  by  the 
statute  for  services  of  like  kind.  HoUtrook  v.  CooUy,  Minn.  viL  304; 
25  Minn.  275. 
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7.  Cotmct.  A  peraon  convicted  of  hnrglarj  or  grand  larceny  is  dis- 
qualified as  a  witness  in  causes  civil  or  criminal.  Ta^/lor  r.  &cUe,  Ala. 
viL  746 ;  62  Ala.  164.     Perry  v.  People,  N.  Y.  xii.  699. 

8.  Ibid.  —  Convict  tinder  Death  Sentence.  One  who  has  been  oon> 
victed  of  murder,  and  is  under  sentence  of  death,  is  a  competent  witness. 
Marrit,  SoHeitor,  ex  parte,  N.  C.  iii.  448  ;  78  N.  C.  65. 

9.  J)eeeased'»  Acts  or  Statements.  A  statute  which  forbids  either  party, 
in  an  action  by  or  against  a  personal  representative,  to  give  evidence  as 
to  any  transaction  with,  or  statement  by,  the  deceased,  cannot  be  ex- 
t<ft)ded  by  the  courts  to  cases  not  within  its  terms,  because  they  fall 
within  the  evil  intended  to  be  prevented.  ReiUy  v.  Engliih,  Tenn.  ziv. 
285 ;  9  Lea,  16.     WUkint  v.  English,  N.  Y.  xi.  818. 

10.  Account — Surviving  Partner  as  Witness.  In  a  suit  for  an  ac- 
count by  a  surviving  partner  against  the  executor  of  his  deceased  copart- 
ner, the  survivor  is  competent  to  prove  that  the  decedent  applied  partner- 
ship fnnds  to  his  own  use.     Besson  v.  Cox,  N.  J.  xiv.  218. 

11.  Md.  —  Administrator's  Suit.  Where  a  witness  has  testified  on  the 
trial  on  behalf  of  an  administrator  as  plaintiff  to  a  transaction  which  he 
alleged  took  place  between  the  defendant  and  the  intestate  in  his  pres- 
ence, the  defendant  is  competent  to  testify  that  the  witness  was  not  pres- 
ent at  any  transaction  between  him  and  intestate.  Pinney  v.  Orth,  N. 
Y.  xiv.  248.     See  Ward  v.  JHate,  N.  Y.  xi.  347  ;  23  Hun,  402. 

12.  Ibid.  —  Bankruptcy  of  Witness.  A  discharge  in  bankruptcy  wOl 
not  render  competent  a  witness  who  would  otherwise  be  incompetent  on 
account  of  the  opposite  party  to  the  contract  being  dead.  Oatis  v.  Har- 
rison, Ga.  vi.  679  ;  60  Ga.  635. 

18.  Ibid  —  Conversation  before  Interest  Acquired  A  witness  inter- 
ested at  the  time  of  the  triul,  but  not  at  the  time  of  a  certain  conversation 
with  a  deceased  party,  is  a  competent  witness  as  to  the  conversation. 
dross  V.  Welwood,  N.  Y.  ix.  687. 

14.  Ibid  —  Creditor — Declarations  of  Deceased  Partner.  Under  the 
Act  approved  March  2, 1876,  the  plaintiff,  in  a  suit  against  the  surviving 
partner,  is  not  a  competent  witness  to  prove  the  admissions  or  declara- 
tions of  a  deceased  partner.  Hussey  v.  Peebles,  Ala.  ii.  161 ;  68  Ala. 
432.     See  Potts  v.  Afayer,  N.  Y.  xii.  795. 

15.  Execution  of  Note.  The  execution  and  delivery  of  a  note,  and  its 
payment  in  part,  when  transactions  with  a  deceased  person  whose  execu- 
tor is  sued  upon  the  note,  cannot  be  proved  by  the  other  party  to  the 
transactions.    Brown  v.  Dunn,  Tex.  xv.  285. 

16.  3id.  —  Executor's  Suit — LieMUtyfor  Costs.  One  who  in  a  suit 
by  or  against  executors  is  liable,  in  the  eyent  of  a  recovery,  for  costs,  is 
not  a  competent  witness.  Steiner  v.  Savings  and  Loan  Co.  Penn.  xiii. 
282. 

17.  Ibid.—  Usury — Executor  —  Assignee  —Bankrupt  as  Witness. 
In  a  question  of  distribution,  when  the  defence  of  usury  is  raised,  the 
bankrupt  is  a  competent  witness  though  one  of  the  claimants  is  an  ex- 
ecutor.    In  re  More,  U.  S.  C.  C.  vii.  199. 

18.  Ibid  —  Grantee  —  Heirs.  Where  the  plaintiffs  sue  as  heirs,  the 
defendant,  a  grantee  of  deceased  under  the  deed  in  controversy,  is  ex- 
pressly disqualified  from  testifying  in  his  own  behalf.  Gilham  v.  French, 
Col.  xiv.  742. 

19.  Indorsee  —  Payee  Dead  Where  the  payee  of  a  note  is  dead  his 
indorsee  is  not  a  competent  witness  for  one  to  whom  he  had  indorsed 
the  said  note.     Maxwell  v.  Smith,  Penn.  xvii.  669. 

20.  Ibid. —  Contract  with  Deceased  Lunatic —  Defendant  as  Witness. 
In  an  action  by  an  administrator  to  set  aside  a  contract  made  by  the  in- 
testate, OB  the  ground  that  he  was  non  compos  at  the  time,  the  defendant, 
under  §  868  Bev.  Stat.,  cannot  testify  to  transactions  and  conversations 
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had  with  the  deoedent  personally.    Hotpital  Tnut  Co.  t.  HoMord,  U.  S. 
C.  C.  xL  601. 

21.  Ibid. —  Oiiiffee  at  Witne»$  where  One  of  Joint  ObKgon  it  Dead. 
In  an  action  on  a  bond  against  the  sorviTing  obligors,  the  obligee  is  not 
a  competent  witness  to  testify  to  anything  which  ooourred  between  him 
and  the  deceased  obligor,  bat  may  testify  as  to  what  occurred  between 
him  and  the  obligors  who  survive.  Dean  v.  Wamoek,  Peon.  xiii.  28 ;  la 
Penn.  St.  565. 

22.  Opponent  Examined — Death  of  OpponenL  Where  Uie  plaintiff  in 
a  bill  in  equity  has  examined  an  opponent  before  an  examiner,  and  the 
plainti£E  afterwards  dies,  his  administrator  being  substituted  of  record,  and 
the  court  directs  an  issue  to  determine  the  iaJcbi  in  dispute,  the  adverse 
party  is  not  a  competent  witness  though  called  to  prove  the  same  &cts 
he  testified  to  before  the  examiner.  Menget,  Adm'r,  t.  Eyeter,  Peon,  vi 
697. 

23.  Enlarging  Statute.  The  Pennsylvania  statute  allowing  parties  u 
interest  to  he  witnesses  is  an  enlarging  statute,  and  no  person  competent 
to  testify  before  its  passage  was  thereby  rendered  incompetent.  tSheetx 
Y.  Jiorrit,  Penn.  i.  411 ;  81  Penn.  St-  108. 

24.  Ifo  Examination  before  Magittrate  —  Undertaking  to  Appear. 
There  is  no  authority  to  exact  from  a  witness  who  is  not  examined  be> 
fore  the  committing  magistrate  an  undertaking  that  he  will  appear  and 
testify  at  the  court  to  which  the  deposition  and  statements  taken  before 
the  magistrate  are  sent.     Ex  parte  Shmo,  Cal.  xiv.  288. 

25.  Federal  Courtt  —  Interest  —  Statute.  Disqualifications  on  the 
ground  of  interest  are  abolished  in  the  federal  courts  by  §  858,  Bev.  Stat^ 
except  only  where  an  executor,  administrator,  or  guardian  is  a  party  to 
an  action  in  which  judgment  may  be  rendered  for  or  against  them,  iu 
which  case  neither  party  is  allowed  to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify  by 
the  conrU     Rice  v.  Martin,  U.  S.  C.  C.  xii.  550 ;  7  Saw.  237. 

26.  Husband  and  Wife  —  Humeitead.  A  husband  is  a  competent  wit^ 
ness  to  prove  that  the  premises  in  question  constituted  the  homeatead 
of  himself  and  wife.     Cameron  y.  Fay,  Tex.  xiL  95 ;  55  Tex. 

27.  Bnd.  —  Effect  tf  Divorce.  The  rule  that  the  disability  of  a  wife 
to  testify  for  or  against  her  husband  continues  after  the  coverture  has 
been  terminated  by  a  divorce,  applies  only  where  what  is  sought  to  be 
elicited  from  her  u  a  confidential  communication  from  the  husband  to  the 
wife,  or  has  been  learued  in  consequence  of  the  marital  relation.  Boman 
V.  Jloman,  Penn.  xiv.  475. 

28.  Ibid.  —  Confidential  Communicationt  —  Evidence  of  Intattitgfrtm 
Conduct.  A  wife  may  be  questioned  as  to  the  sanity  or  insanity  of  her 
husband,  and  the  rule  as  to  confidential  communications  Is  not  therel>y 
violated.     U.  S.  v.  Quiteau,  D.  C.  xiiL  717. 

29.  Ibid.  —  Cancellation  of  AnU-Nuptial  Trutt  Deed  —  Wife  and 
Truttee  Dead.  Where  the  issue  is  whether  an  ante-nuptial  tmst  deed 
has  been  cancelled  before  marriage,  the  wife  and  trustee  being  dead,  the 
husband  is  not  a  competent  witness  to  prove  such  cancellation,  and  the 
agreement  thereto.     Barclay  v.  Waring,  6a.  iv.  256 ;  58  Gia.  86. 

30.  Incrimination  —  Statutory  Protection.  Where  a  person  is  ex- 
empted by  statute  from  prosecution  for  an  offence,  he  cannot  be  excosed 
from  testifying  on  the  ground  that  he  wiU  criminate  himself  with  respect 
to  such  offence.     State  v.  Noteell,  N.  H.  ix.  577 ;  58  N.  H.  514. 

31.  Intone  Perton,  An  insane  person  or  a  lunatic  is  a  competent  wit> 
ness  if  he  can  understand  the  nature  of  an  oath,  and  can  make  a  correct 
statement  of  the  facts  relating  to  the  matter  at  issue.  DitL  of  CeluiMa 
V.  Arms,  S.  C.  U.  S.  xvi.  363. 
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82.  Juror  to  Prove  FaeU  occurring  on  Trial.  A  juror  is  a  competent 
witness  to  prove  what  testimony  was  given  on  the  trial  in  which  he 
served.     Jfewett  v.  Chapman,  Mich.  xiv.  436 1  49  Mich.  4. 

33.  Parties  in  Divorce.  In  an  action  or  proceeding  for  divorce  on 
acoonnt  of  adnlterj,  neither  husband  nor  wife  is  a  competent  witness  for 
or  against  each  other ;  nor  is  the  defendant  competent  to  disprove  the 
charge.     Mar$h  v.  Marth,  N.  J.  vL  150. 

84.  Perjury  —  In  Another  State.  A  conviction  in  one  state  which  dis* 
qualifies  the  convict  from  testifying,  also  disqualifies  him  from  testifying 
ill  another  state.     State  v.  Foley^ev.  x.  369  ;  16  Nev.  64. 

35.  Privilege  from  Arrett.  Witnesses  (and  parties)  attending  in  good 
faith  any  legal  tribunal,  with  or  without  a  writ  of  protection,  are  privi- 
leged from  arrest  on  civil  process  during  attendance,  and  for  a  reasonable 
time  in  going  and  returning.  Lamed  y.  Griffin,  U.  S.  C.  C.  xiv.  258; 
Hympton  v.  Winslow,  U.  S.  C  C.  xu.  740  ;  20  Blatch.  82. 

36.  Religious  Faith  —  Examination.  Where  a  witness  is  objected  to 
for  want  of  religious  faith,  the  trial  judge  may,  in  his  discretion,  allow 
the  witness  to  be  examined  on  his  voir  dire,  permitting  the  objecting 
party  to  introduce  evidence  of  such  declarations.  Amd  v.  Amnding,  m£ 
xi.  49. 
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